
UPPER BURMA

1907-09

CIVIL

RULINGS

VOLUME II

PubHshed under the authority of the
Judicial Commissioner, Upper Burma

RAl';GOON
OFFICE OF THE SUPDT., GOVERNMENT PRINTI!\G, FURMA

1918



LIST OF AGENTS
10"\ THa

SALE OF OOVERNMENT PUBLICATIONS-

IN [NOlA;

THACKBR. SPINK &: CO., Calcuua 3nd Simla.
W. NRWMAN & Co., Calcutta.
l!iAcJ(EtR & Co.; Ltd., Bombay.
HIGGINBOTHAM & Cc..., Madras.
A~nRICAN BAPTIST MISSION PRESS, Rangoon•
• D. B. TARAI'OREVALA, SONS &' Co., Bombay.
BUTTBRWORTH & Co. (I~dia), Ltd., Calcutta.

IN ENGLAND:

HItNRY S. KING & Co., 65. Cornhill, E.C.
A. CONSTABLE & Co., 10, Orange Street, Leicester Square, w.e.
~EGAN PAUL, TRENCH, TROBNBR &,Co.} Ltd., 68-74, Carter Lane, E.C.,

and 25. Museum Street, w.e.
BERNARD QUARITCH, II, Grafton Street, New Bond Street, W.
P. S. KING & SON, :3 & 4. Great Smith Street,' Westminster, S.W.
GRINDLAY & Co., 54. Parliament Stree4 S.W.
T. FISHBR UNWIN, Ltd.• I, Adelphi Terrace, w.e.
\V. THACKER & Co., 2, Creed Lane, Ludgate Hill, E.C.
LUZAC & Co.) 46, Great Russell Street, W.C.
\VILLIUd WESLEY & SON, 28, Essex Street, Strand, \V.C.
OUVOR & BOYD, Tweeddalo Court, Edinburgh.
f!. PONSONBY. Ltd., 116. Grafto~ Stre~tf Dublin.
B. H. BLACKWELL, 50 & 51, Broad Street. Oxford'".
DBIGHTON BELL &: ·Co., Ud., Trinity Street, Cambrid~e.

ON THE CONT:NENT:

ERNBST LEROUX, 28, Rue Bonaparte, Paris, France.
MAR'l'INUS NIJHOrF. The Hague, Holland.

• Por the: nle of omcial pUblication, exclodlog thOle ot tbc 1.c:l:I,btl.c ~{'Mtmcat 01 thCl
-Go'tcnltne.nt of Bl1nna.,



UPPER BURMA RULINGS.

-- -_.' _._----
7

in a suit for sale the Plaintiff, a puisne mortgagee, made the mortgagor
at,d the prior mortgagees patties to the suit, and obtained a decree for
58Ie subject to the prior mortgages of all the Defendant t.lOrtgagees,
IJUt there was no question of priority or of redemption dealt with in the
suit or decree, the claim of one Defendant against another would not
be Tes judicata by reason of any decision in the former suit" (referring
to Muhammad vs. Visnavatha''j.

Kinealy in his notes to section t3, Civil Prlllcedure Cdde, appears
to be misleading where he says "No such adjumcatiou can take"j>lace
where the Plaintiff's suit has wholly failed." The English authority
c;ted, Kevan vs. Crawford,'f is not available. But Brojo Bihan
YO. Kedar NatlL ::: (1886) and the cases there cited do not support that
Rroposition at aIL The ground upon which Brojo Bihari's case
proceeded appears to have been mainly that the Plaintiff in the second
wit was merely a pro forma Defendant in the first suit, though it does
say that if the suit were barred such a person weuld be helpless since
he could not reopen thc ea"e or contest the order by appeal to a higher
Court.

That indeed constitutes the apparent hardship of holding the rule
of "es judicata applicable ~ a case like the present.

But',it appears to me that in such a case the Plaiutiff is himself t.>
blame.

Here there can be no manner of doubt that the Plaintiff-Appellant
was not a pro fonna Defendant, but a necessary party between whom
and the other Defendants the alleged mortgage by him to Defendant
respondent, Mi Kye Gyi, was actively contested.

If :,e failed to use all his endeavours ho acted against his best
interest.

;::. at I think he ouo-ht to have done, when he found that the other
Defendants denied his ~ortgage, was to move the Court under section
32, Civil Procedure Code, to make him a Plaintiff. The mortgage
alleged to have been made by Plaintiffs to him did not directly concern
the other Defendants who were not parties to it. He admitted it
The real dispute was between the Plaintiffs and the Defendant,
present Plaintiff-Appellant, Thet Tha,on the one side, and the rest of
the Defendants on the other, with reference to the alleged mortgage'
by Thet Tha to Defendant-Respondent, Mi Kye Gyi, and the
subsequent transactions.
. Those matters were put in issue and evidence was aciduced all both
·sides. I think that on the authority of the decisions above cited the
Plaintiff-Appellant must be held to be bound by the finding then
ar.ived at.

That he could not have appealed against an unfavourable ·decision,.
even if he had used all his endeavours to prove bis case, would have
been his own fault for not g~tting made a Plaintiff.

As a matter of fact. the evidence adduced did not prove the mort
gage to Defendant-Respondent, and if Plaintiff-Appellant might have
adduced better evidence, he must take the consequence of !:is own
remissness here too.

The appeal is dismissed with costs.
- ----.' ._,- -----------

* I.L.R., 26 Mad., 337. t 6 C.D., 42, 43. ::: LL.R., 12 Cal., 580.

NGA THRT TUA
V.

MI KYE GYI.
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!APPEAL.-Dismissal of-for default, and circumstances J.mder which appe!1.?nt
would be entitled to have the appeal reopened-See Civil Procedure ... IS

AWARD.-In a suit for mO!1C'y due tinder an-or for specific performance of an-
the period of limitation, if not three years under Article !IS or Article II3,
would be six years under Article 120-See Limitation ... .-. 9

--in deciding whether an-CJ'l.'!l compensation in a seduction case should be
enforc_cd or not, the Courts have only to look to the provisions of sections
520 and 521, Code of Civil Procedure, and determine whether any of thf"
grounds mentioned or referred to in those sections is shown against the-.
The fact that the subject-matter of an-is not such that it could be a cause
of action in a Civil suit is not necessarily an objection to the legality of
the-See Civil Procedure ... .,. ... ... ... I9

!APPELLATE COURT.-Where a promissory note bearing a stamp which was not
duly cancelled had been admitted in evidence in the Court of First
Inst~ance, H cld-that the-could not question its admissibility-See Stamps 5

BENAMI TRANSACTIONS.-HeId-that in dealing with-the question whic!: the
Court has to consider is whether the intended fraud has been carried out
to the actual detriment of innocent third parties. Where the interests of
third parties are not involved the tnlOsaction should be treated as a nullity I

BOND.-Held-that a suit for an amount due on a-is not a suit for the specific
performance of a contract as contemplated in Article IS of the 2nd Schedule
of the Provincial Small Cause Courts Act-Sec Provincial Small Cause
Courts .. , 3

BREACH OF PROMISE OF JVL\JlRBGE.-A female minor c;mnot sue for compen
sation under the Contrad Act for the-made to her, but where the circum
stancc~ entitle her tt, {',,1I1\WIlS;l1itlll under the Buddhist Law, she can
succeed independently (If ('ontract-Sec Contr::\(:t ... '.. ... 5

'BUDDHIST LAW-EcCLESiA:-T1CAL.-A CiyiJ Court cannot give effect to an order
of the Thatllanabaing or any other ecclesiastical authority until such order
is confirmed by a judgment and decree of the Civil Court, Also-tt-.at so far
as the Civil Courts are concerner1 the Sa1lad granted by the Local Govern
ment is merely an authoritatiye declaration that for the time being the
raung~n Sayadaw is the Ecclesiastic who has supreme control as Tha~
thanabain-g ... ,.. .,. I

--ECCLESIASTICAL.-Nature of a suit to enforce a decision of the Thathana-
baing-Court-fee payable Or' same ... ... . S'

--GIFT.-Held-It depends on circumstances whetuer the BuddhIst or
Muhammadan Law applies to Gifts.'--Where a gift is not a question of
inheritance, successiq~, religious institution or l\Sage, it is governed by the
Contract Act. Ati-_~,·~,ing to the latest ,authorities actual delivery of posses
sion is not nece _' _under Muhammadan Law. By Muhammadan Law
the husband's sh'&' <where there are children, is one-fourth ... .,. I

--GIFT.-Held-thal~ider-a death-bed gift to tL stranger, even if df'livery
of possession is made, i~ invalid as against the natural heirs ... 1
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'BUDDHIET LA\V-lNHERITANCE.-In a case where the wife has inherited on her
husband's death the share whi.... !J. he obtained at a partition in his lifetime
with his co-heirs, and her deceased husband's co-heirs have sold their shares
to a ~tr~mgc-r ,~d she has a son by her deceased husband,-Held-that the
'widcw li"s the right of pre-emption ... ... ._. I

--M,'\RHIAGE-;:-Jcint Property.-Right of a husband or \vife to alienate joint
property \~lthout the other's consent.-Held-that a mortgage by a wife of
her interest in a house and land 'which was hna.paz8n letietpwa. without ber
husband's (onsent was valid ... ... ... ... r

--Held-that there is nothing in the Buddhist Law (explained in Mi Kin Lat
Y. Ba So) as to divorce at the will of one party on surrender of the joint
property and payment of the joint debts in the absence of fault in the other
party, which is inconsistent with the observance of the conjugal duties in a
subsisting marriage, or will bar a suit for restitution of conjugal rights ... "I

--Where the cin..'ul1lstann's l'ntitle a female minor under the-to sue for
compens;ltion for the breach of a promise of marriage, she can succeed
independently of can! ract-Scc Contract ... ... ... 5

CIVIL PIwcEDCIm-I3.-~Order~ in execution proceedings arc governed by
principles analogolls to tboc;e of 'res judicata and me binding, if not appealed
against, in subsequent proceedings in the same Court ... ... I

--Is.-Where an adjudication between defendants is necessary to give appro
priate relief to the plaintiff, there must be such an adjudication, and in such
a case the adjudication will be res judicata between the defendants as well
as between the plaintiffs and the defendants. But for this effect to arise
there must be a conflict of interest between the defendants inter se 5

-3II.-Holding an execution sale at an earlier hour than that specified
in the proclamation of sale is a material irregularity to be corrected in
accordance with-and not an illegality rendering the sale void ... 9

--48S.-Heid-that section 648, Civil Procedure Code, does not extend the
operation of-to property outside the jurisdiction of the Conrt-See Civil
Procedure 13

--50J.-The appointment of a receiver is a step which should not be taken
without special reasons, p~lfticularly in the ctlse of a bond fide possessor with
legal title. Parties who have acquiesced in property being enjoyed against
their own alleged rights cannot obtain this form of relief ... ... 17

--520, 521.-1n deciding whether an award of compensation in a seduction
case should be enforced or not, the Courts have only to look to the provi
sions of-and determine whether any of the grounds mentioned or referred
to in those sections is shown against the award. The fact that the subjcct
matter of an award is not such that could be a cause of action in a Civil
suit, is not necessarily an objection to the legality of the award ... I9

--549.-After an appeal has been rejected under-the. applicant may apply
to have it restored on furnishing the required security-See I:imitation ... S-

o --558.-Where an appeal was dismissed for default, and the appellant
applied to have the appeal reopened on the ground that he was misled by his ,
advocate who had misunderstood the date fixed for the hearing,-Held-
that a fair opportunity must be given to the appellant to prove that he had
sufficient cause for his non-appearance, and the explanation, if made out,
would be a reasonable one, and the appellant would be entitled under-to
have the appeal reopened-Sec Limital:ion I

--648.-Held-that section 648 does not extend tIw operation of section 483
to property outside the jLcisdietion of the Court ... "I3

--1882-13; 19o8-1I.-A judgment-debtor applied under section 258,
Civil Procedure Code, 1832, to have an adjustment out of Court recorded.
The Court, after hearing the parties and enquiring into the facts, decided
that the alleged adjustment was not prc "led. This order was cOI)firmed in
appeal. The judgment-debtor afterwards brought a regular suit to recover
the monry he alleged he had paid out of Court. H elcl-that the suit was

barred by section IS, Civil Procedure -Code, r882 IS'
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,CIYIr. PROCEDURE-2S8 (1882).-A judgme:,t-debtor applied under-to have
an adjust!U.ent ::mt pf Com! ref'lIfl.led. Th- Ccmt, ~fter hearing the parties
and enqu~n.g mto the facts, JeCl~('d ih<"l: the <:]]e,ged adju.stment was not
{>roved. Ihts order 'S:l:O: not confIrmed in 8.DDeaJ. The Judament-debtor
aft~rwards brought <l regular suit to recover ,-l{e money he all~ged he' had
paId out of Court. "H d(~-lha.t .the suit "vas barred by section I3, Civil
Procedure Code, 100:':'-")C( CivIl Procec\::e ... ,., ,.. 31

--0. II-I, 2.-\Vhl'fc pbintiff SlICcJ for a 5nare of produce of land aUeo-iog
that he was a n1·!lcir, and the land lmdi\'iclcd family property, ~and
defe?~kmt dcnit'd 1]h"C ,:ilq~;di{)l1".-I-l;.'1'---;h.\1 rh,: f-l~ was one for' partial
partitIOn and, as SUdl, \'.'~lS not l11:tintainab!c un t-he principle laid down in
Mi Mya v. Mi j'1,lyc (U.B.le, I:<~J7-0J, 11, p~~ge 229) ... ... 21

"-0. VII-IO.-Held-that a High Court by directing under section 22, Civil
Procedure Code, that a suit shall proceed in a Court in another jurisdic
tion and not in the Court in its own iurisdiction in which it has been insti
tuted, in effect stays further proceedings in the latter Court and makes the
Court incompetent to proceed with the case, and hence the only course
open to it is to return the plaint to the plaintiff for presentation in the
proper Court . - 25

--0. IX, rr. 9, 13; O. XLI, r, 1~.-Principles by which Courts should be
guided in dealing with applications under these rules ... ... 2'Ji

·--0. XXI, r. 46 (=Scdion 26S, Civil Procedure Code, l8S2).-Disobedience
of an order issued llnder-i.~not punishable under section 188, Indian
Penal (Jode-See Penal Code 23-

COMPENSAT1~N.-A stipulation in a bond for payment of interest at an enhanced
rate (120 per cent. per annum) from date of execution, in case of failure
to pay principal and interest at 60 per cent. per annum within a time
specified, is by way of penalty within section 74, Contract Act; and interest
at the same instead of at the enhanced rate is reasonable-See Contract... IZ

COMPENSATION IN SEDUCTION CAsEs.-In deciding whether an award of com
pensation in a seduction case should be enforced or not, the Courts have
only to look to the provisions of sections 520 and 521, Code of Civil
Procedure, and determine whether any of the grounds mentioned or
referred tv in those sections is shown against the award. The fact that the
subject-matter of an award is not such that it could be a cause of action in a
Civil suit is not necessarily an objection to the legality of the award-See
Civil Procedure 19

,CONTRACT-2, 10, II.-A female minor cannot sue for compensation under the
. Contract Act for the breach of a promise of marriage made to her. But

where the circumstances cntiile her to compensation under the Buddhist
Law, she can succeed independently 01 contract 11

--2o--6S.-Hclel-that where defendant sold and plaintiff bought land as a
house-site in the belief that it was bobabaillg, and it afterwards turned
out that the land was State, the parties were under a mistake of fact within
section 20 of the Contract Act and the plaintiff was entitled ~o recover the

. purchase-money under section 6S-See Evidence ... I
·--2s.-Where a gift is not a question of inheritance, succession, religious

in<:titution or usage, it is governed by the Contract Act-See Buddhist
Law-Gift ... I

--73-Damages.-\Vhere the contract of hiring provides for the payment
of certain wages, although it may be optional on the part of the master
io find work and he may, if h' 'pleases, discontinue his r-usiness, yet he must
nevertheless pay the wages agreed upon whether he find work for the
servant or not, or he will render himself liable to an action for damages-
See Master and Servant ... ... I

--74.-Held-a stipulation in a bond for payment of interest at an enhanced
rate (120 per cent. per annum) from delte of execution, in case of failure
to pay principle and interest at 60 per cent. per annum within a time

. specified, is by way of penalty within section 74; and interest at the same
.instead of the enhanced rate is reasonable compensation In
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CoNTRACT-lSI, 15z.-Where the driving beam of a sewing-machine was
bailed to a coppersmith to l~pair it by soldering with copper and exces
sive heat was applied whereby the top of the driving beam was melted and
the beam cndered useless,-Held-in a suit for damages a.gainst the
coppersmith that section 151, Contract Act, applied. That the degree of
care req11ired of the appellant was that of a skilled coppersmith, and that
the burden of proof lay upon the defendant to prove the exercise of such
care ...... ._. II

-Held-that a suit for an amount due on a bond is not a suit for the
specific performance of a-as contemplated in Article IS of the 2nd Sche
dule of the Provincial Small Cause Courts Act-See Provincial Small Cause
Courts ... ... 3

COURT FEE-payable on a suit to enforce the decision of the Thatluinabaing
-5ee Buddhist Law-Ecclesiastical... 5

DAMAGES-Contract-73.-Where the contract for hiring provides for the
payment of certain wages although it may be optional on the part of the
master to find work, and he may, if he pleases, discontinue his business, yet
he must nevertheless pay the wages agreed upon whether he find work for
the servant or not, or he will render himself liable to an action for damages
-5ee Master and Servant ... ... _ I

--In deciding whether an award of compensation in a seduction case should
be enforced or not, the Courts have only to look to the provisions of
sections 5:20 and 52!, Code of Civil Procedure, and determine whether any
of the grounds mentioned or referred to in those sections is shown against
the award. The fact that the subject-matter of an award is not such that it
could be a cause of actiQn in a Civil suit is not necessarily an objection to
th legality of the award-See Civil Proc:cdmc ' 19

DEATH-BED GIFT.-Under Buddhist Law a-to a stranger, even if delivery of
possession is made, is invalid as against the natnr<11 heirs-Sec Buddhist
Law-Gift ... ... ... ... ... ... 7

DIVORcE.-There is nothing in the Buddhist Law (explained in Mi Kin Lat- v.
Ba So) as to-at the will of one party on snrrender of the joint property
and payment of the joint debts in the absence of fault in the other part].
·vhich is inconsistent with the observance of the conjugal duties in a sub
sisting. marriage, or \yill bar a suit for restitution of conjugal rights-See
Buddhist Law-Marnagc ... .._ ... I

EVIDENCE-8, IS (2), 21, 6S, 66, 91, 157. !67-"Hearsay"-Distinction
between secondary evidence of the contents of a document and oral evidence
of the transaction ... ... ... ... ... I3

--3S·-Supplementary Survey records-Heid-insufficient in the absence
of other reliable evidence to prove a mortgage

--58, 9r.-Evidentiary admissions and admissions by the pleadings distin
guished.-Held-that an admission by defendant (in his preliminary exa
mination) of an agreement alleged in the plaint was not excluded by
section 91, Evidence Act, and rendered proof of tlre agreement unnecessary I

--gI.-Where money is lent on terms contained· in a promissory note given
at the time of the loan, the plaintiff is debarred by-from resorting to the
original considerc>tion .... ,5

-g2.-A person who has executed a deed of sale cannot be allowed to
produce oral evidence showing that !he transaction was intended to take
effect only as a mortgage, unless the evidence tendered is shown to be
admissible under one of the provisos to-. Also-the embargo contained
in-applies J10t only to direct evidence of a contemporaneous oral agreement
but also to indirect evidence showing by the acts and conduct of the parties
that there was such a 1 agreement IS

EXECUTION SA-LE.-Holding an-at an earlier hour than that specified in the
proclamation of sale is a material irregularity to be corrected in accordance
wth section 3II, Civil Procedure Code, and not an illegality rendering the
sale void-See Civil Procedure

EXECUTION-Signing.-A man may sign a promissory note by getting some one
to write his name for him .. I
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EXECUTION-Signing.-HeI4-that' a parabaik mortgage deed, dated I256 B.E.
(I894M 9S), though not signed was executed with:n the meaning of the Stamp
Act then in force (I of I879), and therefore liable to stamp duty. Held
also,-that wher~ the defendant was. alleged to be withhold:ng an uo
stamped parabazh document, that (lid not render secondary evidence

1 admissibl<: .
GUARDIAN AND WARDS-I7.-Wh~~ the ordi'~~ry candidates for the guardia~:

ship of the property of. a minor are mother and a paternal uncle, there
appears to be no authonty under the r-.'1Uhammadan Law for preferring the
uncle ... ... ... ... .._ ...

fHEARSAY."-Distinction between secondary evidence of the contents of a
document and 0[(11 evidence of the transaction-Se~vidence .. , .. ..

HNAPAZON LETTETPWA.-A mortgage by a wife of 'her interest in a house""and
land which was-without her husband's consent was valid-See Buddhist
L~w-Marriage-]oint Property ... ... ... '"

JOINT PROPERTY.-Right of a husband or wife to alienate-without the other's
• consent.-A mortgage by a wife of her interest in a house and land which

was hnapaz8n lettetpwa without her husband's consent was valid-See
Buddhist Law-Marriage-]oint Property ... ..'

JURISDICTION.-A High Court by directing under section 22, Civil Procedure
Code, that a suit shall proceed in a Court in another-and not in the Court
in its own-in which it has been instituted, in effect stays further proceed
ings in the latter Court and makes the Court incompetent to proceed with
the case, and hence the only course open to it is to return the plaint to the
plaintiff for presentation iQ.the proper Court-See Civil Procedure ...

LAND AND REVENUE REGULATION-39, 53 (2) (ii).-A Civil Court may attach
the produce of State land in execution of a decree, but that before payin:;
the sale-proceeds the Court should ascertain from the Revenue authorities
whether all revenue and arrears due on the land from which t~e produce
was obtained have been sa,tisfied, a~d, if these dues have not yet been satis
fied, should make them good as a first charge from tbe sale-proceeds

LIMITATION-5.-The true rule under-is whether under the special cireum
sta~nces of each case the appellant acted under an honest though mistaken
bellef formed with due care and attention. In the exercise of discretion
under the section the words "sufficieent cause" should receive a liberal
COIlf,truction so as to advance substantial justice when no negligence nor
inaction nor want of bona fide is imputable to the appellant. Where an
appeal was dismissed fOJa: default and the appellant applied to have the
appeal reopened on the ground that he was misL~d by his advocate who
had misunderstood the date fixed for hearing,-Held-tnat a fair oppor
tunity must be given to the appellant to prove that he had sufficient cause
for his non-appearance and the explanation, jf ;"-!:1de out, ;;mufd be a
reasonJble one and the appellant would be entitled under section 558, Civil
Procednr~ Code, to have lhe appe:1l reopened

--Schcdnk lI-IO.-Hcld-that the rig-ht to redeem land in possession of a
usufm, tll:UY mortgagee docs not admit of physical possession, and there
fore limitation for a suit for prc-emption, based on the sale of such a right,
runs from the date of registration of the sale-deed ... ...

--Schedule II-II3, IIS, I20, 176.-10 a suit for money due under an award
or for specific performance of 1.0 award, the period of limitation, if not
three years under Article II5 or Article II3 would be six years under

~'Article I20 of Schedule II of the Limitation Act ... ."
--Schedule II-I78.-Held-that after an appeal has been rejected und~r

section 549, Civil Procedure Code, the applicant may apply to have It
restored on furnishing the rp'luired security. No special period of limitation
being provided for such an application, the article of Schedule II to the
Limitation Act which applies is Article 178 ... ."

MASTER AND SERVANT.-Where the contract of hiring provides for the payment
of certain wages, although ,it may be optional on the part of the master to
find work and he may, if he pleases -liscontinue his business, yet he must
nevertheless pay the wages agreed upon whether he find work for the
servant or not, or he wiII render himself liable to an action for darr.ages...
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MINOR.-A female-cannot sue for' compensation under the Contr.l\ I i\d {PI'

the breach of a promise of marriage made to her. But where the cin'lIll1
stances entitle her to compensation under the Buddhist Lmv, she (all

succeed independently of Contract-See Contract ... 5
--\Vhere thr only candidates for the guardianship of the property of ;\

arc the mother and a paternal uncle, there appears- to be no authority
under the Muhammadan Law for preferring the uncle-See Guardian and
Wards I

,MOR'IGAGE.-A person who has executed a deed of sale cannot be allowed to
produce oral evidence showing that the transaction was intended to take
effect only as a-unless the evidence tendered is shown to be admissible
under one of the provisos to section 92 of the Evidence Act-Sec Evidence IS

--Condition for sale without the intervention of the Court-Sct,.' !vIortgagc... 5
--Held-in a case of 3 simple-with condition of a sale by lIw mortg;lg'ec

without the intervention of the Court, when the sale h:ld uc('n ~h'ld .11111
the mortgagor had had seven months' notice, that on principles of t''Illity,
justice, and good consciencc, the mortgagor was not entitled to rnover
posses?lon from the vcndee, a bona fide purchaser for value ... ..' 5

--Held-that in Upper BUflna the Courts being bound, not by the ancient
law of India in relation to mortgages, but by equity, justice, and good
conscience, the equitable rule contained in section 60 of the Transfer of
Property Act would apply in favour of redemption. But that if the case
were one depending on the terms of the contract when the terms of the
deed were that the mortgagors would redeem at a certain time and if they
failed to do so would make over the land outright to the mortgagees, and
the 1.lortgagors sued for redemption after the expiry of the stipulated time.
the mortgagors' right to redeem was not forfeited by reason of their having
failed to redeem at the stipulated time, that the contract was not intended
to execute itself, and that a further transaction was necessary before the bnd
could become the property of the mortgagees .. , I

--Supplementary Survey records held insufficient in the absence of other
reliable evidence to prove a-See Evidence ......

MUHA~;M.hD.hN LAw.-Where the only candidates for the guardianship of the
property of a minor arc the mother and a paternal uncle, there ~ppears to
be no authority under the-for preferring the uncle-See Guardian ;tnd
Wards '.' I

--Gift.-Actual delivery of possession is not necessary under-S't'c Buddhist
Law-Gift I

--Inheritance. By Muhammadan Law the husband's share, were there
are children, is one-fourth-See Buddhist Law-Gift I

NEGLIGENCE-Contributory-Trespass is the infringement of a right and gives
a cause of action even when no damage results, and not only substantial but
even exemplary damages may be given if the circumstances required-See
Thrt • r

ORAL EVIDENCE.-Distinction between secondary evidence of the contents of a
document and-of .the transaction-See Evidence ... ... .., 13

PARABA1K-Mortgage deed.-Held-that a-dated 1256 B.E. (1894-95) thollg-h ,
not signed was executed within the meaning of the Stamp Act thCll ill force
(I of 1879), and therefore liable to stamp duty. Held-alsn,-that whcre
the defendant was alleged to be withholding an unstampcd-doCllJlWllt, lhat
did not render secondary evidence admissible-Sec Execution-Signing... .5

PRE-EMPTloN.-The widow has the tight of-in a case ullder Buddhist Law
where she has inherited on her husband's death the share which she obtain
ed at a partition in hi~ lifetime with his ro-h....:;s, and her deceased
husband's co¥heirs sold their shares to a stranger, and she had a son by her
deceased husband-See Buddhist Law-Inheritance ... .., I

PROMISSORY NOTE.-A man may sign a-by getting some one to write his name
for him-Sec Execution-Signing I

--Where a-bearing a stamp ,vhich was not duly cancelled had been
admitted in evidence in the Court of First Instance,-Held-that the
Appellate Court could not question its. admissibility-See Stamps 3
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PROMISSORY NOTE.-V,lhere money is lent on terms contai;lCc1 i:l a~p'iven at
the time of the loan, the plaintiff is debarred by section or of fhe Evidence
Act from resorting to the original consideration-Sec F\'idcnce 5

PROVINCIAL "SMALL CAl'SE COUWf-I6-33.-vVhcre the S~\lnc .fudge presided
over, a Sn;tall. Cause Courl ;l.:.d District Court and tried by lnistake as Judge
of ti1C Dlstnct Courl a ("ase of a SmaH Cause nature,-I-Icld-that the
mistake did not :dkr the character vf the suit, and that no anpeal lay
from the decree -!

--Schedule II, Article IS.-fIeld-that;). suit for an amount dlW on a bond is
nol a suit for the specific performance of a contract ae; (()tlkmpbted in-.
Also-the jurisdictiQu of the Small Cause Courtfi.cannot be ousted merely
by asking for an alternative relief to vrhich. plaf!1tiff is !E': er;titlecl ... 3

--Schedule II-8.-Held-that a stall in a market is a house or part of a
house, and that a suit to recover stall-rent is a suit to recover house-rent
",ithin the meaning of clause 8 of Schedule II to the Provincial Small Cause
Comts Act, and is cognizable by a Court of Small Causes ... ... 5

RncElvER.-The appointment of a-is a step which should not be taken without
special reasons, particularly in the case of a bona fide possessor with leo-al
title. Parties who have acquiesced in property being enjoyed against th~ir
own aHeged rights cannot o[)(:;lin this form of relief-Sec Civil Procedure... 17

REDEilll'TlON .-Right of-not forfeited when the terms of the mortgage-deed
whc:-~ that the mnrtg;lg"lrs woukl redeem at :! certain time and if the)' failed
to do so would make over the land outright to the mortgagees, and the
morJ..<;agors sued for-after the expiry of the stipulated time-See Mortgage I

REGlz,TlL\TlON.-The right t8 redeen: bnd in possession or it usufructU2""Y
mortgagee does not admit of physical possession, and therefore limitation
[Of a suit for pre-emption, based on the sale of such a right, runs from the
date of-of the sale-deed-See Limitation ... ... ... 7

REOPEK1NG.-Principles by which Courts should be gl1!ded in dealing with
applications for-of suits, etc., under O. IX, rr. 9, 13, and O. XLI, r. 19-
S c~c Civil Procedure 27

RES .1 ~.lJ)lC!l.T!l..-()J"(!ers in execution piOceedings are governed by principles
analogous to those of-and are binding, if not appealed against, in subse-
qll~nt nroceedings in the same Court-See Civil Procedure I

RESTITUTION OF CONJUGAL RIGHTs.-There is nothing in the Buddhist Law
(explained in Mi Kin Lat v. Da So) as to divorce at the will of onc party
on surrender of the joint property and payment of the joint debts in the
absence of fault in the other party, which is inconsistent with the observ~

ance of the conjugal duties in a subsisting marriage, or wilt bar a suit £or-
See Buddhist Law-l\!arriage ... ... I

SALE-Execution.-Holding an-at an earlier hour than that specified in the
proclamation of sale is a material irregularity to be corrected in accord
ancc: with section 31 I, Civil Procedure Code, and not an illegality render~
ing the sale void-Sec Civil Procedure 9'

SECONDARY EVIDENCE.-Distinction between-of the contents of a document
and oral evidence of the transaction-See Evidence I

SEDucTION.-Compensation in cases of.-In deciding whetl,er an award of
compensation in a seducti?n -ca!:e sho~ld be enforced or not, the C?t:rts have
on!\' to look to the proviSIOns of sechons 520 and 521, Code of CIVIl Proce
dure and determine whether any of the grounds mentioned or referred to
in th~se sections are shown against the award. The fact that the subject
matter of an award is not such that it could be a cause of action in a Civil
suit is not neecessarily an 'lbjection to the legality of the award-See Civil
Procedure . 19

SIGNING.-A man may sign a p~omiss?ry.note by gettmg some one to write hIS
name for him-See ExecutlOu-SIgnl?g '%:

SPECIFIC PERI10RMANCE.-Held-that a smt for an_amount clue on a bond IS not
a suit for the-of a contract ascl''ltemplated in Article IS.of. the 2nd
Schedule of the Provincial Small Cause Courts Act-See ProvIncial Small
Cause Court "
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,STALL RENT.-A. stall ir; a market is a house or part of a house, and a suit
to reCOVer-IS a smt to recover house-rent within the meaning of clause
8 of. Sc~edule II to the Provincial Small Cause Courts Act, and is
cogmzab.e by a Court of Small Causes-See Provincial Small Cause
Court ... ... ..

STAMPs-3S·-He1d-that .wh~re the defc!lda~t was all~ged to b~'~vithholdi~g
an unstamped parabalh document, that dId not render secondary evidence
admissible-See Execution-Signing ... ... ... ._.

--36.-\Vhere a promissory note bearing a stamp which was not duly
cancelled had been admitted in evidence in the Court of First Instance,
Held-that the Appellate Court could not question its admissibility _..

NSUFFIClEWI CAUSE."-The words-in section 5 of the Limitation Act should
reeeive a liberal constrnction so as to advance substantial justice when no
negligenc~, nor in;lction, nor want of bonet fides is imputable to an appellant
who applies to have <In appc:J1 dismissed for default reopened-Sec Civil
Procedure _.. . ..

SUIT TO RECOVEH 51'>\1 L-RENT.~A stall in a market is a house or part of
a house, and a-is a suit to recover house-rent within the meaning of
clause 8 of Schedule II to the Provincial Small Cause Courts Act, and
is cognizable by a Court of Small Cause"s-See Provincial Small Cause
Court ... ... . ...

THATHANABAING.-A Civil Court cannot give effect to an order of the-or any
other ecclesiastical authority until sllch order is confirmed by a judgm.~nt

ano. decree of the Civil Court-Sec Buddhist Law-Ecclesiastical .....
--Nawre of a suit to enforce a decision of the-Conrt-fee payable on the

same-See Buddhist Law-Ecclesiastical ... ... ...
:rORT-Negligence-Contributory Negligcnce-Trespass.-Trespass is the

infringement of a right, and gives .1. cause pf action even when no damage
results, and not only substantial but even exemplary damages may be given
if the circumstances require ... ... ... . .

· TRANSFER OF PROl'ERTY-S5 (2).-Thc principle applied as a matter of justice,
equity, and good cons6ence. H cId-that where defendant sold and plain
tiff bou~ht land as a hOll:-c-:-;ile ill the belief that it was bpbabaing, defC"ld;('~t

impliedly guaranteed that he had a good title, and plaintiff was entitled to
recover the purchase-money when it turned out that the land was State and
he was prevented from building on it-See Evidence

---6o.-In UPPC;f Burma the Courts being b.olln~, n.ot by the al1cit..'nl J~w IIf
India in relation to mortgages, but by eqUIty, Justice, and good conSCIence,
the equitable rule contained in-would apply in favour of redemption-St.:c
Mortgage ... ... .

UPrER BURMA CIVIL COURTS REGliLATION-I3.-Held-that a smt for an
amonnt clue on i'l bond is nut a suit for the specific performance of a contract
as cc.ntemplated in Article 15 of the .2n;:1 ~c~edule of the Provincial Small
Cause Courts Act, Also-that tile JunsdlctlOn of ..~he S~all Caus~' Court
cannot be ousted merely by asking for an alternattve rehef to wInch the
plaintiff is -lot entitIed-See Provincial Small Cause Court ... -..

· USUFRUCTUARY -MORTGAGEE.:-The righ~ to redeem land i~ I?os~ession of a-:
does not admit of phySical possessIOn, and th~refore hmitation for a SUIt

for pre-emption, based on the sale o~ s~ch. a rIght, runs from the date of
registra~:on of the sale deed-See LImItation
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,UPPER ~URMA RULINGS.

Award.

I

Before D. n. R. Twomey, Esq.

MI HLA WAING vs. NGA RAN.

rVlr. 1. C. Chatterjee-for Applicant.

In deciding ~iJhcthcr an award oj comt)cnsation in a seduction case should be
enforced or not, the Courts have only to looh to the t¥.0visions of section's 520
and 521, Code of Civil Procedure, and determine- whether any oj the grounds
mentioned or referred to in those sections is shown agtinst the award. The fact
that the subject-matter of an award is not such that- it could be a cause of action
in-;a Civil Suit is not necessarily an objection to the legality of the award.

See Civil Procedure, page 19.
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UPPER BURMA RULINGS.

Bel1afili TratisattiOfis.

I

Before D. H. R. Twomey, Esq.

"ATIMA B.IBr BIBr (MinOR) BY HER GUARDiAN Ad Litem, FATIMA BIBr.
RASSOUL AzrM ALI BAHM '1J. S. N. MAHOMED MOIDEEN.

Mr. S. Mukerjee":'-for Appellants.

Mr. H. N. Hirjee-for Respi:dellt.

Held,-that in dealing with a benami transaction the question which the Court
has to consider is whether the intended fraud has been carried out to the actual
dr.ttiment of innocent third parties. Where the mterests of third parties are not
involved the transaction should be treated as a nullity.

$ References:-
D.B.R., 1897-01, II, 544.
13 M.I.A., 55!.
3 L.B.R., 245·
Burma Law Times, It 157.
Civil Second Appeal No. 219 of '907.

The Plaintiff-Respondent, Mahomed lyIoideen, alleging that he
was the partner of A1'I" Bahm, deceased, in a hide business at
Mandalay, and that the partnership .cohtintied up to the time of .A.1i
Bahm's death on 9th July '905, sued the legal.tepresentatives of Ali
Bahm for an account of the partnership and fof his share of the assets.

The Defendants admitted that Mahomed Moideen had a share in
Ali Bahm's business, bnt put Mahomed Moideen to the proof of the
partnW3hip rel~tion, and pleaded that in any case Mahomed M6ideen,
on the 1st December '903, execnted a deed releasing Ali Bahm from
all claims on the business. During the progress of the case, however,
the D~fei,dants admitte'd that there had been a partnership, but said
that it was determined by the deed of release.

Mahomed Moideen admitted execution of the deed of release, but
contended that it was only a make-believe, that it was never "ded
upon or intended to be acted upon, and that its sole object was to
prevent creditors of Mahomed Moideen from attaching the partner
ship property.

The Lower Court decided that the deed of release was a bogus
transaction ao coutended by the Plaintiff, and that the partnership
subsisted up to the time of Ali Bahm's death. Maho:ned Moideen's
account of the terms of the p'ltnership were also accepted by the
Court which granted a decree as prayed for.

°It is not denied by Mahomed Moideen that on the I rth August
'904 he swore in a civil suit iIi. the District Court that I:e bought
hides for Ali Bahm, who p~id him by commission. He also admits
that in insolvency proceedihgs, in '904, he evlered Ali Bahm's name
in his schedule as his creditor for Rs. '4,000. It is also shown that
in another civil suit,. in '904, his Advocate definitely informed the
.Court that Mahomed Moideen was not a partner with Ali Bahm.

2

Ci'1Jil App.al
No. 293 of

1907.
Septembe1"

38th.-
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FATIMA BrBI
o.

S N. MAHOMED
MOIDEBN.

Finally his own witness, Mapara, states that Mahomed Moideen
informed him that he wa. 'not a partner with Ali Bahm, This was
abont a year before Ali Bahm died in rg05. These admissions of
the Plaintiff .Respondent go a long way to confirm the genuineness of
the release deed of December rg03. On the other hand, the evidence
shows t;Iat to all outward seeming there was no change whatever in
the conduct of the business. Mahomed Moideen took the same
leading part in it after Deeember Ig03 as before. This seeming
continuity would, however, not alone be sufficient to rebut the
evidence as to the release and as to Mahomed Moideen's admissions.
But there is one piece of evidence which in the Lower Court's opinion
settles the question as to the actnal duration of the partnership, It is
proved by the evidence of the witness, Suleimanji, that in April Ig05,
two months before Ali Bahm's death, Mahomed Moideen an'd Ali
Bahm entered into an agreement under which arbitrators were to
settle their accounts, aud the agreement expressly states that Ali
Bahm and Mahomed Moideen have been carrying on "joint business
(in partnership) in hides at Mandalay since nearly the last two years
i!!1 the name of Ali Cassim Bahm." This agreement was drafted
in Guzerati, and both the parties signed the draft which recited that
the agreement should be translated into English and drawn up on a
stamped sheet. The parties not only signed the Guzerati draft, but
also signed at foot tbe blank stamp sheet on which' the agreement was
to be written out in English. Besides the 'statement of Suleimanji
there is evidence that the signatures are in the handwnting of Ali
Bahm. The Defendants do not 'deny that there was a reference to
arbitration, but they deny that it has anything to do with the partner
ship. Its terms, however, clearly relate to the partnershiF and
describe it as existing for two years previously. In the face of this
evidence, and in the absence of any evidence to show that as a J]latter
of fact there was any visible change iu the conduct of the business
after Ig03, I think the Lower Court had no alternative but to decide
that the release was a fictitious transaction devised as a blind for
Mahomed' Moideen's creditors,and that Mahomed Moideen's subse
quent admissions in Court and elsewhere were a series of lies.

It has uext to be considered whether the Plaintiff-Respondent
should be permitted to repudiate his solemn deed of Ig03. As pointed
out by the Lower Court there is a conflict of <1,ecisions in Upper Burma
and Lower Burma on benami transactions. In the Upper Burma
R';1ling- M:a Me v. Manng Sin (I), .(18gg), i~ was held that in ~ases of
thiS kind; where the fraud though mtended IS not actually earned ou~,
relief may be diveu to a party to the fraud where no interest of third
parties is inv~lved. The learned Ju'dicial Commissioner remarJ-ed
that the binding decision of the PrIvy Council in Ram S. Singh v.
j'Jnssamnt Pran Peary (2) goes. at least to ,that extent. In. the Lower
:Burma case, Ma Le v. Po Ta,k (3), on be other hand, It was held
that the Court should not grant relief in cases of this kind, whether

{I) V.B.R., 1897-01, II, 544., (2) 13 M.I.A., 551.
(3) 3 L.B.R., 245·
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the interests of third parties have in fact b~en injured or nof. The
learned Judges of the Chief Court appear to have thought it sufficient
lhat the interests of innocent third parties should be threatened, i.e.,
that they might possibly be robbed of their dues by the transaction.
In' another recent ease of this Court (4) I followe'd the Upper Burma
Ruling and remarked that the Lower Burma Ruling was seemingly in
conflict with the Privy Council decision cited above. I em now con
firmed in this opinion by their Lordships' remarks in the recent case,
T. P. Petlterpermal Cltetty v. R. M,tniandy Se,J!Jai (5), (1g08). That
was a case in which the Plaintiff sought to recover lands which he had
collusively and fraudulently conveyed to another with a view to
defeating the claims of a creditor. His suit was allowed, an'd Their
Lordships in dismissing the appeal re-affirmed their previous decisions
regarding benami transactions and remarked :-

"T' e plaintiff in suing to recover his property is not carrying out the illegal
transaction, but is seeking to put everyone, as far as possible, b the same
~osition as they were in before that transaction was determined upon. It is the
lJefcndant who is relying upon the fraud and is secking to make title to the lands
through and by means of it. And despite his anxiety to effect great moral ends,
he cannot be permitted to do this."

It appears therefore tha1'the view taken of this Court in Mi Mev.
Mazmg S;n (1) is the right one, and that the real intention of the
parties should be carried out unless the benami transaction has
actually operated to the detriment of others. In the 'j resent ease
there is nothing to show that the collusive release of December 1g03
has actually operated to the injury of any creditor of Mahomed
Moideen and the Plaintiff is merely seeking to put himself aud his
partner!n the same positiou as if the bogus transaction had never been
determined upon, while the Defendants, as legal represeutatives of
Ali Bah"l, sre seeking to take advantage for their own benefit of the
f"aud to which he lent bimse'lf. I therefore concur in the finding of
the Lower Court that the fictitious release is no bar to the Plaintiff's
suit, .

F ATnlA 'BIBI
v.

S. N. MAHoMElt
1\10!DE11N~

* * * * *
(4) Civil Second Appeal No. 219 of I907, Mi Xaing v. Mi Nyan.

(5) Burma Law Times, I, 157-
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Buddhist Law-Ecclesiastical.

Before D. H. R. Twomey, Esq.

SffUl E:UT~ALA, SHIN YEWADA, SHIN GUNAWA, SHIN AHTHA·
BA, SHIN SANDIMA I, SHIN KETHAYA, SHIN WEMALA; SHIN
GAWTHITA, SHIN 'f.HATHANEINDA THAMANI, SHIN SANDI·
MA II v. SHIN SANDA.

Mr. J. C. Chatterjee-for :AppIl!!.nts.

Held-that a Civil Court cannot give effect to an order of the Tkathanabaing
or .of any other ecclesiastical authority until such order is confirmed by a
judgment and decree of the Civil Court.

. ~lso-that so far as Civil Courts are concerned, the Sana'd granted by the
~ocal Government is merely an authoritative declaration that for the time beipg
the Taunggwin Sayadaw is the ecclesiastic who has supreme control as Tltatha
-nabaing.

:Rafar.jjca-U.B,R., ,892-96, II, 59.

On th~ 2n'd August '907 a pBtlgyi named U Gandarria presentea
to the Judge of the Dis\,rJct Court, Mandalay, a friendly letter from
a Buddhist ecclesiastic, styling himself the Taungbyin Tanagy&k
Sqyadau, enclosing a document which purports to be a decision with
r~ference to the ownership of a certain Kyaung in Mandalay. The
document recites that the dispute between certain pBngyis ac to the
ownership of a K yanng was referred by the Thatha1.abaing to the
'Taungbyin Tanagy&k Sayadaw for decision. His decision was to the
'effect that Shin Sanda (the Respon'dent) is the owner of the Kyanng
and tMt four pangyis who have forcibly occupied the Kyaung were to
quit it.

The'ietter to the Judge requested his help in enforcing this l:Iecision
and ejecting the pBngyis who <lisobeyed it.

The learned Judge thereupon issued a warrant of ejectmeuf
<directing the Bailiff to put Shiu Sanda in possession of the Kyaung,
and to eject all the other pBngyis found in occupation. The Bailiff

'executed this warrant, but the Taungbyin Sayadaw sent another
friendly letter to the Judge on tbe 8th August representing that the
pangyis had come back again. Another warrant was then issued
coupled with a warning that the pBngyis would render themselves
li"ble to punishment for contempt of Court if they disobeyed. This

,time the Bailiff seems to have been entirely successful in dispussessing
the occupants of the K yaung in' favour of U Sanda. It appears that
tbe"ten applicants are pBngyis who were ejected. Their application
is based on various grounds. They deny the jurisdiction o( the
Thathanabaing, and plead that they did not agree to his election.
They also urge that the decision of the TaungbJ'in Sayadaw was ex
parte and contrary to the Buddhist Canon law. Finally, they complain
of the summary nature of the District Court's proceedings in issuing a
warrant vrithout examining the parties or holdin!5 any enquiry, an4

ethey plead that the Judge acted witlcout jurisdictlOn.

Civil ReVision
No. 110 of

190 7'
MaY'71lt,

1908.
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SHiN KVTHALA
'!J~

SHr~ SANOA~

,The District Court's order is as follows :-

BRead application filed by U Gandama. Read Sayada1.'/s judgment 'as
. sanctioned by the Thathanabaing.

Under paragraph 5 of the Sanad and Rule 28 (a) I take this matter U2.

;~sue notice to the Bailiff to eject the p8ngyis in question under a warrant
from this Court and to put the proper owners in possession of the
[(yaung before loth August 19°7."

It is not clear that the Sanad and the Thathanabai"g's appointment
b)' Government are facts in respect of which the Courts may dispense
with :ormal proof. B':lt it is not necessary to enter more fully into that
guestIon, as the ApplIcants would no doubt admit these facts under
section 58 of the Evidence Act. The learned Judge of the District
Court, however, certainly errs in snpposing that the Sanad confers un
the Civil Courts any authority which they do not possess under the
ordinary law.

The Sanad recognizes the Taunggwin Sayadaw as ThathMwbaing.
Clause 4 shows that he is supreme in all matters relating to the
·internal administration of the Buddhist hierarchy in Upper Burma,
and Clause 5 undertakes that "the Civil Courts will, within the limits
of their jnrisdiction, give effect to the orders of the Thathanabaing,
.Gaingyoks, etc., in so far as those orders relate to matters w"hich are
within the competence of those authorities." It had already been
held by this Court in the leading case of U Teza * that ~'the orders
and proceedings of the Buddhist Ecclesiastical authorities, so long as
they keep within their jurisdiction, cannot be questioned by the Civil
Courts," and so far as the Civil Courts are concerned, the Sanad is
merely an authoritative declaration that for the time bOeing the Taung
gwin Sayadaw is the ecclesiastic who has supreme control as Thatha
.nabaing.

"Rule 28 (a)" referred to by the learned Judge is, I understand,
one of a set of rules issued by the Thathanabaing for the guidance an'd
control of Buddhist monks and novices. It is hardly necessary to say
that the rules have not the force of law and that they cannot (any
more than the Sanad) authorize the Courts to depart from the ordinary
course of judicial procedure.

But the Distnct Court in the present case certainly arrogated a
juri;diction which it did not possess. It -treated the decision of th,
Taungbyin Sayadaw as if it were a judgment and decree of a Civi
Court, 'Ind pr.pceeded to execute it for the discomfiture of the Apn,li·
cants without even giving them an opportunity of showing calis<
against its execution. The action of the District Court was illegal
On receipt of the Sayadaw's letter, the proper course was to repl)
that U Sanda is at Iiherty to file a plaint framed and stamped a,
required by law for the enforcement of the Taungbyin Sayadaw',
decision, but that a Civil Court cannot !$ive effect to an order of th,
,Thathanabaing or of any other ecclesiastIcal authority until such orde'
is confirmed by a judgment and decree of the Civil Court.
-----_ ....-_..

*U.B.R., ,892.96, II, p. 59.
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The order of the District Court date~. srd Au~st 1907 and all
proceedings taken in pursuance thereof are set aSide, with costs as
against the Respondent. Advocate's fee in this Court ~ {ed at two
gold mohurs.

It is unhecessary to deal with the various other arguments used in
the application and referred to above. If U Sanda files an ejectment
suit, and it is contested, the Courts can decide how far those .
arguments are admissible.

SHIN KUTHALA
V.

SHlN SANDA.
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Buddhist Law-Ece1e:1iastical.
liefMe q. W. Sh~w, Esq., C.S.I.

U THI flA ~. U TflUDATTHANA (I), U KEIKTIMA, U ZAGAYA, U
EINDAMA, U THUDATTHANA (2), U EINDA, U SANDAWAYA,
l) Ni\GIY4, U WISlm<TA, U KEIKTI, U NANDA (r), U ZAWTA,
U ZAl'lEINDA, U THUZATA, U NANDA (2), AND USANPl:MA.

Mr. S. M,,/wrjc?-foI APpellant.
Mr. 1- C. Chatterjee-for ReSpond~nts.

Nature of fl suit to enfor~e q decision of the T1zrtfhan{Lbaing. COQrhfe~'
p::lyable on the same. _

Rejcre1?ces :
U.B.R., r892-96, II, 59.
~--I907~o8, II, B.L., Ecclesiastical, page 1.

THE parties are Burmese Buddhist Monks.
Plaintiffs-Respondents iu their plaiut alleged that on a 'dispute

betwee" them and the Defendant-Appellant with. relerence to :o",fen
dartt-Appellant's oc"upation of a "ertain monastery, a 4ecision eject
ing him waa made on a certain date by the Anaukpyin tanagy8/t
Sayadaw and the Dakkhitta wun taik-81? sayadaw, under the autjiority,
of the Thathanabaittg and his Council. They attached the deyision
to the Dl~int, and praye'l'!' that it might be "filed in Court and
.enforced JJ

(<1lIGoo5a#coC"ilCI~OOe3lilGo).
On the preliminary examination of the parties before issues were

-framed, it appeared that the Defendant-Appellant was a party to
the proceedings belore the Sayadaws, that he -was examined, ami
called witnesses who were also examined in his presence, by th",
Sayadaws.

BuLth~re waa nothing to show that the Plaintiffs-Respondents
wislied th", decision to be treated as an award, still less tbat they,
wished it to be understood that they were making an application
under section 525 of the Civil Procedure Code, ,882 (corresponding
to Schedule n, paragraph 20 of the Code of '908).

A pla~nt it! a s1,1it to enforce an award! i.e., for specific performance
of an award, is liabl", to court-lees according to the aI)louI1t or value of
the property in qispllte, under section 7 (X) (d) of the Court-fees Act.

In order to obtajn tn", bel)efit of .ectlon 525, Civil proce41lre code,
,882 (or Scneilule ~I, par~graph 20 of the Coile of '9P~), an applica
tion under that section must purport to be such an applicdion, "nd not
k plaint in a suit for specific performance.

In either qse there should have been aI1 allegation that there was
a reference to arbitration and an award.

As far as the plaint went, the monastic authorities mentioned
might have proceeded wholly without the Defendant-Appellant's con

'currence. If he was subject to them and the matter was within their
competence, his "oncurrence would not be nececsary, and the decision
would be enforceable on the grounds explained in U Teza v. U,
Pinnya* and later cases. In such circnmstances, I think that what

* U.B.R., r892-06, II, 59.

Civil Appeal
No. 28o of

'907·
l..fay 19th,

'9<>9·
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U THI HA
v

U THt1DATTHANA~

Plaintiffs-Respondents V"ould have had to sue for was possession of
the m??astery,. on the ground. of the decision by the monastic
authontIes. ThIs agrees with Shm KlIthala v. Shin Sanda,t though I
;efrain from using the term "ejectment" which appears to be
Incorrect.

On the face of the plaint it must be regarded as a suit bf tliat
character. .

But if by reason of the Defendant~AppeIlant's participation ir. the
proceedings before the Sayadaws, it be assumed that there was a
reference to arbitration and an award, then in the absence of the
particulars necessary to bring the plaint within section 525 of the
Civil Procedure Code, 1882 (or Schedule II, paragraph 20 of the Code
of Ig08), the suit must be regarded as a suit for specific performance
of an award.

In either case the court-fee payable was ad valo)'em on the value
of the property sought to be recovered from the Defendant-Appellant.

I have therefore had. to adjourn the hearing of the appeal under
section 12, Court-fees Act, for the 'deficient court-fees to be paid
hoth on the plaint and on the memorandum of appeal.

On the merits there is little to he said.
The parties are monastics. The monastery is thingika (Slwghika) ,

i.e., property belonging to the monastic body. The right of the
Thathanabaing and the Sayadaws to adjudicate on the matter in
dispute is not open to serious question.

The fact that Defendant-Appellant professes to be a schismatic,
and to refuse recognition to the Thathanabaing, appears to me to be
immaterial. If a plea of the kind were admitted th~ authori'y of- the
Buddhist hierarchy an;d their power to maintain order and discipline
.would be at an end.

But it is unnecessary to go further into that question, in view of
tlie Defendant-Appellant's having actually attended and taken part in
the proceedings as before mentioned. No ground whatever for
invalidating the decision has been made out.

Apart from the Defendant-Appellant's attempt to deny the
,Thathanabaing's authority, the only relevant objection he put forward
was that the Sayadaws who conducted the proceedings were them
'selves parties. But this was found to be ;without foundation.

The aFpeal is dismissed, but the phraseology of the decree will be
amended. Defendant-Appellant will pay Plaintiff-Respondent's
~. '

t U.B.R., 1907-08, II, Buddhist Law, Ecclesiastical, page I.
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Buddhist Law-Sift.

I

Before G. ;W. Shaw, Esq.
fiBDUL GAFUR, FATIMA BIBI vs. DEYAN SINGH, legal repre,enlative

01 NAN SINGH.
Mr. A. C. Mttkerjee~for Appellants.

Messrs. J. C. Chatterjee and S. Mukerjec-for Respondent.
H eld,-It depends on circumstances whether the Buddhist or Muhammadan

La~v. appl,ies .to S"ifts. When: ~ gift is not a questioUr, of inheritance, succession,
rehglOlis l~stttuhon or usage It 15 governed by the COlltract Act. ""

Accordmg to the latest authorities actual delivery of possession is not ncces
scry under Muhammadan Law.

'By Muhammadan Law the husband share, where there are children is one-
f~urth. .'

References:
Amir Ali's Muhammadan Law, Vol. It 64.
Civil Appeal No. 208 of r905 (unpublished).
LL.R., 28 All., 147.
S.J.L.B., 30.
D.B.R., 1892-96, II, 400.
---1897-01, II, 62.
---1902-03, II, B."L. Gift 1.

Thi~ is a case of some difficulty. Both the Lower Courts gao. e
unusual care and attention to it. But I do not think that they arrived
at the right conclusions with respect to Plaintiffs-Appellants' claim to
the property.

They alleged a gift by their father, Abdur Rahman, to their mother
Mi Bibi. The Subdivisional Court assumed that Muhammadan Law
applie<l to the question of the validity of the alleged gift. The Lower
Appellate Court had its attention drawn to this point. But the
learne& hdge did not deal with it satisfactorily.

Section 4 (1) of the Upper Burma Civil Courts Regulation (or
section 13 of the Burma Laws Act, 1898) only refers to cases of
succession, inheritanc~, marriage' or caste, or any religious usage or
i.,stitution. And questions relating to gifts which do not fall under
any of those heads must be governed by the Statute Law contained in
'section 25 of the Contract Act. This .has already been held by this
Court in regard to gifts by and to Buddhists. See the recent judgment
in Shwe In vs. Mi Shan * where the previous rulings on the subject
were referred to. (Extract from judgment attache'd.)

The Lower Appellate Court also seems to have .trang,ly mis
understood explanation 1 to section 25, Contract Act. The effect of
that explanation is that a gift actually made is valid, though it may
nothave been expressed in writing or registered. It is difficult to
conceive how anyone could interpret it in the sense of declaring
invalid a gift actually ma<j.e which was expres"Cd in writing and
registered. But the LowerAppellate Court seems to have done this,
if its reference to explanation 1 has any application at all. The
learned Judge again did not keep distinct the two separate que~tions

Civil Appeal No. 208 of 1905 (unpJIblished).

Civil Second
Appeal No. 53 ot

1907.
Febrtwry 27th:.>

'g07·
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AB DUL Gj.!'UR
V

;DEYAN SINGH.

of the gift, and of the inh~ritance after Mi Bibi's death. Considered
separately the gift to Mi Bibi was clearly not a question of succession,
inheritance, marriage, caste, r~ligipl1s in.~titqtipn or usage.

Strange to say the applicability of section ~5, Contract Act, has
not been referred to in argument in e~cond appeal.

The learned Advocate for the DefendanP~espondenthas taken up
~ new line of defence, an'd hai< contended that the gift was never
mtende~ to. be a genuine transaction. I ~an find nO slJpport for this
contentIOn In the evidence. '

Everything in my opinion points to the conclusion that the gift
was intended to be a genuine transaction.

The operative part of the instrument" ran thus :-
"Not wishing to take the said house in case I should divorce

or live separately from Mi Bibi in consequence of disagreement, I
hereby give and make it over to her with effect from thi5 date, to do
with it as may seem best to her, together with the site and compound,
out an'd out.)J . . . .

This is plain and free from ambiguity, and is not affected by the
succeeding clause which adds that the house, etc., are given to the
children Abdul Gafur and Fatima to inherit in the event of Mi Bibi
dying, a provision which it is not disputed contravened the .Muham-
,,,adan Law of Inheritance and was therefore ineffective. .

Following on the execution of this document, Mi Bibi's name was
substituted in the Revenue Records for Abdur Rahman's, and Mi Bibi
mortgaged the house to Nga Than, Abdl1r Rahman at the time stating
that he had no interest in it, having given it to her. She also lived in
the house with her children.

The fact that Abdur Rahman continued to live with his wife after
wards-in the house in question-'till she died, does not ;;how that he
did not intend the gift to be genuine. iWhat he did after Mi Bibi's
death is not on the same footing as we shall see presently, but I am
unable to see that it affords any iudication that he did not intend the
gift to be a genuine transaction at the time it was made.

The children were minors, and it was natural ,that their father
should live with them and maintain them. The learned Advocate for
Plaintiffs-Appellants has remarke'd with much force that this would
not entitle him to charge the children w;th the cost of their main
tenance by mortgaging their property. It also fails to show that the
gift to their .mother was a sham transaction from the bes::inning.
Having'decided to borrow money by mortgaging the house In q~s

tion, Abdur Rahman was compelled to get his name substituted for
Mi Bibi's, in order to carry out his design, because the mortgegee
would not come to terms otherwise. That does not show that the
gift was a sham from the beginning.

The document was expresse'd in w~iting and registcred. The
transaction was clearly valid under the' Contract Act, apart from
,delivery of possession.

Considered also from the point of view of Muhammadan Law as
interpreted by judicial decisionJ, it appears to I1)e that the gift was
not invalid. That law does not render it impossible for a husband to
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make a gift to his wife of the house in which they both live, as the
Lower Courts seem to have thought.

· !he Iate~t decis~on oJ.! ~he subject appears to he that iu Iill1l;era
Blbl vs. NaJ1nll-n-mSa Blbl" (lg0S). That was a stroh!; case Slllce
Jhe donor was merely an aunt. It was held that "if the parties are
present on'the premises it is sufficient that an intention on the part
a! the donor to transfer possession has been nnequivocally mani
fested." This is in accordance \vith Amir All's conclusion based au a
full consideration of the original authorities. He says:

"Actual delivery of possession is not necessary. If the character
of the possession changes, the mere retention~f the subject-m'l.tter of
t~e ~!ft in the hands of the donor w~uld not affect t~~ vali'~ity of ~he
gIft. (Muhammadan Law, Vol. I, page 64.) But III the VIew whIch
I have taken it is not necessary to go further into the Muhammadan
taw on the subject.

The next question is as to the effect of Mi Bibi's death. The
Lower Appellate Court without citing any authority declared that
assuming the gift to have been valid "the property on Mi Bibi's death
reverted by law to Ahdnr Rahman" and that Plaintiffs-Appellants
"cannot inherit while their father is alive." The Muhammadan Law
here applies without doubt, and the rule as to a husband's share is
stated On paragraph IS ol'JI,1acnaghten's first chapter. (On the prin
ciples of inheritance.) "The husband takes a fourth of his wife's
estate where there are children," etc.

This was the extent of Abdur Rahman's interest in the property in
question at the time of his mortgage to Defendant-Respondent, if he
had any at all, ahd he could not trausfer more. The Lower Appellate
Court -must have been thiuking of Buddhist Law. It is admitted
before me that the Lower Appellate Court was in error in applying
the lalY. of estoppel to the Plaintiffs-Appellants who were minors.

And they could not be bound by what their father did with their
property unless it was to their interest which, on the face of it, the
tra.nsaction in question was not.

But the question of inheritance was not gone into in the trial of
the .ca3e.

It appears from some other proceedings that Mi Bibi lived sepa
rately for a time before her death. But there was no evidence on this
point.

The case must be remanded to the Subdivisional Court for the
determination of the following issues :-

· What shares, if any, had (a) Abdnr Rahman (b) the Plaintiffs
Appellants in the property in question as sharers or residuaries of
M; Bibi under the Muhammadau Law of Inheritance.

Incidentally it will be necessary for the Court to find out whether
Abdur Rahman was still the husband of Mi Bibi at the time of her
death, and what other rela'.ives there were, as li.ay be seen from the
chapter of Mdcnaghten's work already cited.

· The case will be resubmitted with the additional evidence, if any,
and the findings of the Court before the 8th February next.

._.- _..--- ---

* I.L.R., 28 All., 147.

ABDUL GAFVa
v

DeYAN SlNGH~
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* S.J.L.B., 30.
t U.B.R., 1892-96, II, 4°°·

ABDUL GAFUR
V.

DEVAN SINGH.

Extract from Judgment in Civil Appeal No. 208 of Ig05.
In regar? to th~ applicabilitj of the Buddhist Law to gifts, I have referred to

all the deClslOns cIted. My c:mclusion is that it depends on the circumstances of
~ach case. In o~e case the gift may be a matter of religious usage, as was held
10 Pa.n U vs. M~ ,Kyu and others * where the gift in question was made on the
oc~a~lOn ,of a slnnby~ cer~mony. In another it may be neither a matter of
relIglOus usage nor of mhentance, nor succession, as in At Kyi vs. Mi U Me anci
anothe7,t where a father gave land to his daughter and her husband on the
occasion, as she said of her ear-borillg ceremony and betrothal and after ten
yea,rs he sought to take back the gift. In a third it may be ~ matter of in
hentance, and was held in Mi Pwa Swe vs. Mi Tin Nyo t which was a case of a
deathbed gift.

And in U Thathana vs. U Awbatha and othe7s § it was remarked that where
~e !f~t in question is not a matter of religious usage, inheritance or succession,
tI:e Courts would dO,ubtless pay due regard to the Buddhist Law in dealin~
wIth .cases of the kmd from the standpoint of justice, equity and good
conscIence.' ,

The Suhdivisional Court has now foun'd that the alleged divorce
is not proved, and that Ahdur Rahman's share of the property in
guestion was one-fourth.

The Plaintiffs-Appellants called four witnesses, Mi Yauk (Mi
Bibi's mother), Bangyi, a Zerbadi Petition-writer, Mi Lun Bin,
Mother-in-law of Mi Bibi's brother, and Po Min (husband of 1I1i Lun
Bm), and the Court called Usman, Mi Bibi's brother, and the person
who has been acting as the guardian of the Plaintiffs-Appellants.

Mi Yauk, Bangyi and Mi Lun Bin speak to admissions of divorce
by Mi Bibi and Abdur Rahman, Po Min to an admission by Abdur
Rahman. Mi Yauk and Ban Gyi say that Mi Bibi demanded her
dowry and that Abdur Rahman said that he would pay when be was
able or that he could not pay (then). Mi Yauk says that Abdur
Rahman never visited Mi Bibi when she was ill, did not live with her
in the house in dispute, and did not go to see her after one was
removed, 15 days before she died, to Mi Yauk's and did not attend
the funeral. Mi Lun Bin and Po Min state that Abdur Rahman 'did
not visit Nli4Bibi. But Bangyi states that he once met Abdur Rahmon
near Mi l:libi when she was ill. And Usman states that Abdur
Rahman went to her when she was about to die and attended the
funeral and he thinks they were husband and wife at the time of
Mi Bibi's death. He knows nothin.o· of the divorce.

It is true that Usman says that he' was on bad terms with Mi Bibi
and might have not known of the divorce. But in view of his position
in the family it is highly improbable that he wcu!<J not have knowll'l
and he admits that in the proceedings for removal of attachment on
the property now in question (Civil Miscellaneous N? 4 of 1903) he
"didinctly stated in eviden~e that there was no dl\:orce. .As the
Plaintiffs-Appellants' guard!an a~d the atto.mey of !'i'.Yauk m. some
other proceedings, he was hIghly mtereste'] m estabhshmg the d!vorce
if there was one. Plaintiff-Appellant, Abdul Gafur, alleged a dl.vorce
in tbe miscellaneous proceedings just referr~d to. It r.bVlOU6ly

-- - ~

t U.B.R., '902-03, II, B. L, Gift I.
§ U.B.R., 1897-or, II, 62.
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strengthened Plaintiffs-Appellants' claim to the property. It appears
to me that if there had been a divorce we should have had more direct
and independ~nt evidence in proof of it than the witnesses supply. I
think it is qnite clear that Mi Yauk is not telling the truth abeut Abdur
Rahman not visiting Mi Bibi before her lIeath, and not attendiug the
fmlerai. Not only is ,he contradicted by Usman who is a credible
witness, but by Bangyi who is not.

Mi Lun Bin and Po Min's evidence is not all convincing.
If there had been a divorce, I think it would certainly have been

brought forward at the outset of the present pJ;2ceedings.
For these reasons I accept the finding. that the divorce is "llot

proved. There is nothing to show that Mi Bibi left any other
property. It follows that Abdur Rahman's transfer to Defendant
Respondent was valid only to the extent of one-fourth, and that
Plaintiffs-Appellants are entitled to retain possession of the
remainder, since Defendant-Respondent has no right in execntion
of his decree to oust them from more than the one-fourth which he
acquired from Abdur Rahman.

The decree of the Lower Appellate Court is set aside.
There will be a decree as prayed in the plaint to the extent of

three-fourths of the Southern 4 kans in question, and the Defendant.,
Responde~t will pay costs iil"proportion.

ABDUL GAFUR

".
OnYAN SINGH~
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Buddhist Law-Gift.

7

Before D. II. R. Twomey, Esq.
•• U NAGA, 2. MAUNG SAN PU, 3. MAUNG SHWE ON, 4. MAUNG

'. PAW v. MAUNG HLA.
Mr. C. G. S. Pillay-for appellants.

Mr. A. C. lVlu7eerjee.·.:-for respondent.
Held,-that under Buddhist Law a death-bed gift to a stranger even if

delIvery of possession is made, is invalid as against the natural heirs. '
Referc1lces :

U.B.R., 1902-03, II, Buddhist Law-Gift, p. 1.
l~inwun Mingyi's Digest, 7S and 19.
Manu Wunnana, paragraph 344.

• Maung Lu 0 was a childless old man who died at the pangyi U
Naga's kyaung on the full moon day of Tasa"ngman 1268. It appears
from the pangyi's own statement that ~u 0 was brought to the
kyaullg only to die in the odour of sanctity. The pangyi (1St
Defendant-Appellant) stated "Lu 0 said he worshipped me and that
he would prefer dying in my kya"ng, and asked me to take him
there. " 'So the pangyi had him carried to his kyaung on the 7th
Lasan. On the roth Lasll'h, i.e., five days before his death, he made
over ah his property to the pangyi in the presence of the villace
headman. He did not mention any particular property, but said he
gave all his belougings to the pangyi. The list of property filed by
the Plaintiff-Respondeut consists of five piece5 of land, Rs. 28 in
cash, and about Rs. 20 worth of grain and cotton received as rent in
kind. The list is not disputed by the pangyi. At the time of the
gift, Lu 0 malie over certain palm leaf documents, the title-deeds of
some of the lands. The 4th Defendant-Respondent is one of Lu O"s
tenanE, ~nd'he states that Lu 0 told him he had given his lands to
the pangyi. This was on the day of Lu O's death. The Plaintiff
Respondent, Maung Hla, is a son of Lu O's sister, and it is nof
disputed that according to the ordinary law of inheritance he is Lu
O's heir. He also holds letters of administration to Lu O's estate.,

There can be no doubt that as both the Lower courts have found,
l\Iaung Lu 0 gave all his property to the pangyi, U Naga. The
oue5tion is whether the gift was a valid one. The Lower Appellate
Court has referred to the leading case Ma Pwa Swe v. Ma Tin Nyo"
in which it was held that a death-bed gift is a question of inheritance
to which the Buddhist law is applicable, and that the Dhammathats
guard against a 'death-bed disposal of property to the exclusion of one
heir in favour of ~nother. :rhe .passage. from the Manu Wunnana
Dhammathat (sectIon 344) cIted m that Judgment refers to the case
of parents who are stricken down never to rise again, and declares
that in snch circnmstances a gift of property away from the ordinary
heirs is inValid. There was in that case a registered deed of gift but
no delivery of possession, and the Lower Appellate Court appears to
have been rather doubtful as to whether the same rule should be

'U.B,R., 1902-03, II, Buddhist Law-Gift, p. I.

3
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U NAGA
'rI.

MAtTHG HLA.

applied, where there has been a technical delivery of possession of
part of the property, as seems to have taken place in the pre3ent case.

I think it is very doubtful whether Lu 0 can be said to have made
over possession. There was certainly no delivery of tl.e moveable
property so far as the evidence shows. As regards the, lends, there.
is the fact that Lu 0 made over three palm leaf documents concern
ing them, and told the thugyi that he gave all his property to the
pangyi. It might perhaps be held that in the case of the lands
covered by the documents there was delivery of possession. Assuming
that this view is ri&ht, I will consider whether the rrift away fiom the
r.atural heir is valid. b

The evidence shows clearly that Lu 0 was on his death-bed. The
words of the Dhammathat are wide enough to cover cases in which
there has been delivery of possession as wel1 as cases in which there
has been no delivery, an'd in both cases the gift i3 subject t9 the same
objection, namely, that to hold the gift to be valid "would enable a
Bnddhist to defeat his own personal law, ani: practical1y to dispose of
his property by a method which would be in all essentials equivalent
to a will. JJ

The concluding part of paragraph 344 of the Manu Wunnana is
not given in the judgment in Ma Pwa Swe's case. It lays down that
in the case of children living with their dying parent the gift k invalid
whether possession is given or not, and that the property given must
be divided among the co-heirs. This is in accordance with the
general spirit of the Dhammathats cited in the Kinwun Mingyi's
<Digest. Section 79 refers to gifts by parents in extremis. It deals
cnly with gifts to children, and it appears from the texts cited' that in
the case of children living with the parents a gift mad~ in extr.mis is
hlvalid even if delivery of possession is made, while in the case of
.children not living with the parent.> the gift is valid. But it appears
fr{)m the texts cited in section 75 that according to Buddhist law a
gift of the entire estate is not valid even though the parent may not
be in extr~mis, and tho,:gh the gift may be accomp-anied hY. delivery
of posseSSIOn. Such bemg the rule as regards gifts to cIlildren, It
seems to fol1ow a fortiori that gifts to strangers would be ;nvalidate'd
in like circumstances. At the present day a gift made wIlen the donor
j, not in extremis would not be governed by Buddhist law, but the
lull, of Buddhist law on the subject is relevant as showing the general
trend· of that law in safeguarding the rights of the natural heirs.

The grft in this case is 3aid to have been made with a view to the
spiritua¥' benefit of, the donor. It ",as made to I1elp him in attaini1l4:
Nirvana. Bilt it has not been urged' before me that this' makes any
material ilifference, nor can I find"any authority for supposing th"t a
death-bed' gift acquires special validity in such circumstances.

It is not sugg,ested that a gift which would be void as against the
.chiId.ren of the deceased d'onor would be ?ny tire less void because the
next-of-kin entitled to the estate under the Buddhist law nappens to
'be a· nephew of the deceased: I therefore concur with the Lower
Appellate Court in adjudging the gift to pangyi, U Naga, to be invalid'.

The Appel1ant has in the ,~lternative urged that he should w
.al1owed to' set off Rs. 67 spent by him on the funeral, against the
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value of the property claimed by the heir, Mauug Hla. I do not thinE
that section I I I of the Code of Civil Procedure is a bar to this set off.
~rhe suit was for delivery of certain laud and moveables, including
R,. 28 in ca'ih, and was therefore in part for recovery of money. "'he
'flingyi pIOduced evidence showing that he spent about Rs. 67 on the
funeral, but although it is admitted that the expenses were partly
covered hy contributions from those who were bidden to the funeral
feast, no account has been rendered by the plill<tyi of the contributions
so received. On the other hand, the Plaintll'f-Respondent h.s not
proved that the expenditure was fully recouped by the contributions.
On .the whole, I think the equitable course is to absolve the plitlgyi
from the claim on account of moveables which the heir, Maung Hla,
:V2.!ues at Rs. 47-4-0 (less Rs. 28 admitted as funeral expenses).

The decree of the Lower Appellate Court is modifieC! ali ;(ollows:'
There will be a decree in favour of the Plaintiff-Respondent for the
five pieces of land claimed by him or their value, Rs. r80. IThe first
Appellant, U Naga, will pay the Respondent's costs on i1iis aIDounti
only in all Courts.

U NAGA
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Buddhist Law-Ihneritimce-Pre-emption.

Befo,-e G. IW. Shaw, Esq.

NGA: TIN, MI MIN DOl{, NGA MYO, NGA TUN AUNG '•. NGA SHW~
ON, MI PA.

Mr. S . .i.Vluherjece-ror Appellants.
Mr. C. G. S. Pillay-for Respondents.

In a case where the wife has inherited on her husba~'s death the share whicli
he obtained at a partition in his lifetime with his co-heirs, and her deceased: hus
band's coheirs have sold their shares to a stranger, and she has a son by. her
clecc-sed husband:-

Heid,-that the widow has the right of pre-emption.
• References:
J.L.R., 7 All.; 775.
---29 Mad.; 298.
P. J., L. B., 26.
S. J., L. B., 39·
----~41.

----76.
U.B.R., 1892-96, II, 121.
-------:581.

-1897-01, II, 146.
ISS·

========162.23I.
1. L.B.R., 144=2·.L. c., 129.
Kinwun Mingyi's Digest, Vol. I, section 309.
Mayne's Hindu Law and Usage, 6th Edition, 296.

Plaintiff-Respondent, Mi Pa's hnsband Paw Sa, ,,:ho \il~ed ;;Qme 3
years before snit, and Defendants-Appellants, Nga Tm, M1 Mm Dllk
and Nga ~.fyo, were brotbers and sister and co-heirs. Puring Paw:
Sa's lifetime the estate was divided. It consisted of land yielding
2,000 baskets of paddy, and each of the four received a part yielding
500 baskets. Paw Sa and Plaintiff-Respondent, Mi Pa, had a son"
now "5 years old. When Paw Sa died Plaintiff-Respondent, Mi Pa,
inherited the share he had received. Defendants-Appellants, Nga
~in, Mi Min D8k and Nga Myo have now sold their shares to Defen
dant-Appellant Nga Lan, a stranger.

PlaIntiff-Respondent, Mi Pa, and her second hnsband, Plaintiff
Respondent Shwe On, sue the Defendants-Appellants on two
gronnds (I) They allege that Defendants-Appellants Hga Tin, Mi
Min D8k and Nga Myo, contracted to sell their shares to them and
received earnest money from them before they sold to Defendant
:App~llant, Nga Lan. (2) They allege that they have (or at least that
Plaintiff-Respondent, Mi Pa, has) a right of pre-emption.

The plaint however is badly expressed. The prayer is for "can
cellation of a docnment" (namely, the 'deed of sale to Defendant
Appellant, Nga Lan) and for a declaration of Plaintiffs-Respondents'
right {)f pre-emption.

The Court Fee originally paid w"s Rs. ro. The Defendants
.:Appellants in their written statement pointed ont that e,is Cou-t Fee

Civil 311a
Appcal No. <500'

1906.
May Isf.

<907.-
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was insufficient, but the Subdivisional Court ignored the defects in the
plaint and the insufficiency of the Court Fee.

!!'e Lower Appellate Court trell;ted t~e plaint as amended hy the
<lddItIon 0' a prayer for consequentIal rehef, and required the Plain
tiffs-Respondents to pay the deficient Comt Fees, which ",as done.

It is contended for Defend,mts-Appellants that this was wrong and'
that the suit ought to have been dismissed. The case of Shakka
S"bbia v. Maddali" is relied upon.

The facts of that case are clearly distingnishah:e, and on the
princ:iples explained in Mwe Zet v. Nga Sa"ng t I am of opinion
that It. was open to the Lower Appellate Court to amend the plaint, or
treat It as amended, under section 53(c), Civil Procednre Code.

Obviously what the Plainitffs-Respondents intended was to pray
for (1) a decree ordering specific performance of 11 contract to sell t':1e
property in question, (2) for a decree enforcing their right of pre
emption in respect of that property_ They were only in pGs:::ession of
Defendant-Appella"t Mi Min D8k's share (as tenants), and a remedy
short of one or other of these would not meet their case.

The defects in the drafting of the plaint were plainly the result of
ignorance or mistake.

To amend. the p'laint, or treat it as amended in the way the Lower
Appellate Court did, was not to change the suit into one Of another
211d inconsistent character. The only change W:1S in the remedy
asked for. The Defendants-Appellants' objection on this point lllust
therefore be disallowed.

As regards the alleged agreement to sell, it is very clear that
Plaintiffs-Respondents completely failed to prove ,anything of the
kin'd. The only witnesses they.say were present were near relations
of the Defendants-Appellants, who do not snpport Plaintiffs-Res
pondents' story. Practically the only evidence they have. LO corro
borate their own statements is the unexplained and nnsnpported
statement of the witness, Tnn Min, that Defendant-Appellant, Nga
Tin, told him that he had sold "the land" to Plaintiff-Respondent, Mi
Pa. I hold this insnfficient.

The visits to Toungoo are quite inconclusive They cannot be
taken to pr-ove that there were negotiations about the land in suit,
still less that Defendants-Appellants, Nga Tin, etc., agreed to sell it
to the Plaintiffs-Respondents. •

The decision of the case, then, must rest on the question of pre-
emption. .

The law on the subject was first declared in the Lower Bu(ma
cases of Nga Myaing v. Mi Baw,:j: Mi Te v. Po Ma.tng,§ and Mi
Ngwe v. Llt Blt.1I In Ibrahim v. Amsi~ pre-emption was held to
be an inseparable incident of the Buddhist Law of succession and
inheritance. The principles enunciated in these decisions were
adopted and applied to Upper Burma i~ Shwe Nyun v. Mi So, U and·
L" Dok v. Mi Po.tt The gist of these Rulings is that if a person

* LL.R., 29 Mad., 298. II S.]., L.B., 76.
t U.B.R., 1897,01, II, 231. II P.]., L.B., 26.
t S.J., L.B., 39. ** U.B.R., 1897'01, II, 155·
,~ -~ , ~1. tt , II, 162.
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w;.hes to sell ancestral property whether :~ has been divided or not,
he mnst offer it to his co-heirs, before selling it to strangers. And
a sale to strangers effected withont snch offer is invalid if the co-heir,s
promptly assert their rights.
, There is only one more recent decision that calls for mention,
Shwe Eik Ke v. Tha Hla Aung,* where it was held that a partition
the co-heirs took their particular lots, free from all obligation as
regards pre-emption. But the learned Judge did not cite any
authority for his opinion, and it does uot app"'ij\' whether his attention
had been drawn to Mi Ngwe v. Ln Bn l' which one would rave tltought
was directly 'in point. In these circumstances Shwe Eik Ke's case
cannot be held to affect the decisions already cited, which conflict or
seem to conflict with it.

o No new facts or arguments have been adduced before me to neces
sitate the re-opening of the question. But as the circumstances of the
present case are peculiar, 1 have thought it advisable to refer to all
previous decisions in order to see whether tht:re' is nnything in them
either affirmatory of Plaintiffs-RespOlrdents' claim, or ijtconsistent
with it.

With the same object 1 have been at some pains to consult all
available authorities on th~ subject of pre-emption in Hindu Law.

The"history and nature of pre-emption are exhaustively discusseJ
in Gobind Dayal v. Inayatullaht. The only other reference it is
necessary to cite is Mayne's Hindu Law and Usage, 6th Edition', page
296. The Hindus who were organized in village communities and
joint families apparently had from the earliest days restrictions on
alienation by co-heirs. Mayne, while he is of opinion that partition
would put an end to further rights within the family, suggests that the
restriction on alienation in respect of property that had been divi'ded
had th,,;, origin in village communal rights. This is a probable expla
nation of what would otherwise be an anomaly. But the origin of the
rule was forg-otten, and the-Hindus adopted the Muhammadan notion
of pre-emptIOn in order to give fuller effect to their object. Pre
emption thus came to be embodied in their customary law, though it
finds no place in their recognized text-books. And the Bnddhist
Dhammathats apparently borrowed the law of pre-emption as applied
to divided as well as undivided property from the Hindus. Any how
there seems to be no doubt that they contain provisions, from whatever
source derived, which give a right of pre-emption to co-heirs in respect
of divi'ded as well as undivided property. '.

- I have found nothing, either in the Hindu Law or in the passages
of the Buddhist Dhammathats dealing with pre-emption, to support
the contention that the right of pre-emption does not extend to the
Bnrmese Buddhist widow who has succeeded to her husband's interest
or share in ancestral property. The determination of that point must
rest on the legal position of ,he Burmese Buddhist widow.

What that position is, is indicated with sufficient c'earness in
Mi Lan v. Shwe Da;ng,§ Nga Waik v. Nga Ny";n II and Mi Min Tha
.- ---

* I L.B.R., 144=2 L.C. 129. t I.L.R., 7 All., 775·
t S.]., L.B., 76. § U.B.R., 1892-96, 1I, 12I.

II U.B.R., I897-I901, II, 146.

NGA Tn<
v.

N GA SHWE Orr~
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NGA Tnr
,~,

NGASaWE ON.

v. Mi Naw." She is the heir of her 'husband whether there are
children or not. The eldest son has a right to claim one-fourth on the
death of the father, but this fact does not alter the position of the
widow.

In Ng" Waik's case it was held that the widow who died some
time after her hnsband, is succeeded in the absence of children by her
rdations to tI.e exclusion of the relations of her deceased husband,
This rule applies to ancestral property obtained by the husband on
partition in his lifetime, the case we have to deal with here, It implies
or seems to imply a separation from the family of the deceased
husband. But the texts which directly prescribe the rule, all with one
exception, declare that the relations of the deceased husband have
nevertheless the right of pre-emption. (See section 309, Volume I,
Kinwun Mingyi's Dilj'est), I think it must be inferred from that fad
that the separation IS not complete. Presumably the right of the
husband's relations is to be exercised 'where the widow or her heirs
hansfer the property to strangers. The object no doubt is, as stated
in Mi Ng"ll)e v. L1t Bll, t to keep the family estate, or what was the
family estate, in the family.

In the ciicumstances of the present case I am unable to distinguish
the Plaintiff-Respondent Mi Pa's claim to pre-emption from the right
,xpressly given by the texts in section 309 of the Digest' to the
relations of the deceased husband. For here all those relations have
sc1c1, their shares to a stranger, and the Plaintiffs-Respondents, that
is the widow and her second husband, seek to pre-empt these
shares in order t" keep them in the family, As the heir of her husband
Plaintiff-Respondent, Mi Pa, would have been a co-heir of Defend.ant
Appellants, Nga Tin and his brother and sister, if the" estate had been
still undivided. I am unable to find any authority for the view that
her rights as heir are less perfect than those of her husband! c ~o-heirs

where division has taken place, and the question of keping the family
property in the family has arisen. '

Her case seems to me to be strengthened if anything by the fact
that she and her deceased husband had a son, now IS years of age,
who has therefore an interest to the extent of one-fourth, and on her
death will be entitled to a dill larger share of the property.

My conclusion therefore is that it has not been shown that the
Lower Appellate Court was wrong in giving the widow ,"e right of
pre-emption.

The appeal is dismissed with costs.

* U.B.R., iH92-96, II, 58!. t S.]., L,B" ,6.
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Buddhist Law-Marriage.

II

Before G. W. Shaw, Esq.
• I{AN GAU~TG vs. MI HLA CHOK, A MINOR BY nER GUARDIAN, MI THUZA.

Mr. Tha Gywe-for Appellant.
Mr. A. C. Muherjee-for Respondent.

lVhere the circumstances entitle a female minor m7der the Buddhist Law, to
sue for compensation for the breach of a promise oj marriage, she can succeed
independently oj Contract.

See Contract, page. 5.

Civil App.al
No. 76 of

I906.
Y.UIl. '41h

I907·
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Buddhist Law-Marriage-Joint Property.

Be]ore .G. :W.. Shaw, Esq.,

NGA SAN YA vs. NGA SAN YA, husband and legal representativ~ of M!
Me Daiog (deceased).

Mr. C. G. S. Filiay-for Appellant.
Mr. '1. C. Chatterjee-fof Respondent.

Right of a husband or 'wife to alienate joint PfIilPerty wthout the other'~
consent. . ...

[-{eld,-that a mortgage by a wife of her interest in a house and land which
was hnapa.zon leltetpwa, without her husband's consent, was valid.

Mi Shwe U vs. lVli Kyu- followed and the rules applied to all nations by the
"ife.

References:
3. L.B.R., 66.

U.E.R., r892-96, II, 45, 204.
---I902~o3, II. Ex. of decree, I.

1904-06, Buddh. Law I Divorce, I.

There is practically no dispute about the facts of this case. Plain
tiff-Appellant sued the D."ifendant-Respondent as legal representative
of his Jeceased wife, MI Me Daing, for Rs. 100, and prayed for a
mortgage decree against the house and land which Mi Me Daing had
mortgaged. There was no claim against Defendant-Respondent
personally. The plaint is quite clear and was properly rlrawn. It
was admitted that the property mortgaged (without possession) was
hnapaza" lettetpwa of the mortgagor and Defendant-Respondent, her
husband: and Plaintiff-Appellant sai'd in his preliminary examination
that Mi Me Daing mortzaged the half of the house (and land) that
bdonbod to her ( "05~cClc"sGO:oo:\)- The mortgage deed was quite
clear on this point too. What it said was "I r'"lOrtgage as security my
interest in the house which is hnapazan property of ;nyself and my
hnsband, San Ya, * * * and the lanil on which it is built" "2I~8j9

COCGo:>c 0'1.etlroo1''ii/CGO):>"sGr9'1cS,,,sGGrooooJ,Goo:>G§''2I ~oqcdI:r.>GO1
S:r.>§S 3:>""000:>'0)0023'" By Defendant's account his sister, Mi Pu,
was aHowed to occupy half of the house free of rent, his wife sued his
sister to eject her an'd was successful: then Mi Pu sued ijm and his
wife for money she said they owed her, and obtained a decree against
him, but not against his wife; then his wife brought a (criminal) case
of assault against him and his niece and they were fitled, and in all
these cases Advocate, Maung Po Yi, appeared for Mi Me Daing,
and he did not pay the Advocate's fees. He also admitted that he
&I:'d his wife lived together till .she died. It was shown by the
evidence of three witnesses who attested the'mortgage deed, that
Mi Me Daing then and there paid B.s. 80, out of the Rs. lOO she
borrowed from Plaintiff-AppeHant, to Maung Po Yi on account of fees.

The }u'd/ie of the Township Court framed the proper issues, but
went astray 1U his judgment. He found that Mi Me Daiug was not at
all at liberty to mortgage the hnapaza" property without her husband's
knowledge, and that Defendant-Respondent was not per~ouaHy liable,
but that if there was any prop<!rty belonging to Mi Me Daing'

Cit,a Appeal.
No. 319 of

I906•
October 7thD

'907.
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NOA SAN YA
~.

NGA SAN YA,

separately, the Plaintiff-Appellant could proceed against it according
to law. He therefore"dismissed the claim against Defendant and the
honse," and granted the Plaintiff a decree against Mi Me Daing with
costs. The Judge evidently did not properly understand what the
Plaintiff wanted, or what sort of order he ought to make in such a suit.
But there can be no doubt that what he intended or would have in
tended, if he ha'd understood the law, was to pass a money decree
against the legal representative of Mi Me Daing.

And I am of opinion that the actual decree must be treated as one
of that character.

The Lower Appellate Court understood the case no better than the
.Township Court had done. The Judge said that there was " much
litigation" bctween Mi Me Daing and her husband, that the mortgage
contracted to pay her Advocate was of an "essentially fraudulen~

nature," that she had no right to mortgage the joint property witho-,t
Defendant-Responden!'s consent, and that he was not personally
liable; and therefore the Township Court was wrong in giving Plain
tiff-Appellant a decree for the money. He proceeded to set aside that

.decree, although it was only Plaintiff-Appellant who had appealed.
I have no hesitation in holding that the Lower. Appellate Court

was wrong in setting aside the decree, which, as I have said, was in
,reality a decree against the legal representative of Mi Me Daing.

The foregoing disposes. of all the points raised in the present 2nd
Appeal except the question whether Mi Me Daing's mortgage of her
interest in the hnapaz8n house and land was valid. Neither, of the
Lower Courts seems to have understood that that was the real point
for determination. The latest decision is the Lower Burma one in Ma
.Shwe U vs. Mi Kyu. * In that case all previous decioions in Upper
and Lower Burma hearing on the subject were referred to, and the
-texts contained in sections 25' and 152 of Volume 2 of the v:nw'un
.Mingyi's Digest were considered.

I have referred to the authorities cited, and I find myself unable to
.come to any other conclusions than those at which the learned Judges
.of the Chief Court arrived.

I venture to express my concurrence in Sir H. White's opinion
that the questiou of the right of a Burman Buddhist husband or wife
·to dispose of joint property is a qnestion concerning marriage.

There can be no doubt that the texts decl;tring that the husband is
lord of the wife must be construed in the preserit day, in a strictly
'limited sense... Practically i.n respect of the~r respective rilj~13 to
property; the Burman Bud'dh,st husband and WIfe occupy a posItIon of
.equality.

We have it then settled that the husband is not at liberty to aliem.te·
joint property without his wife's consent, but that he can make a valid

·transfer of his share and interest in ouch property. I think it follows
of course that the s"me rules apply to the case of alienations by the
·wife.

The claim of the husband to alienate the whole was based on the
·texts declaring him lord of the wife.

---------_.._-
* 3. L.B.R., 66.
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The wife's rights have been held, in spi: e of these texts, to stand in
th!, way of such alienation by the husband. A fortiori the wife cannpt
ahenate the wh?le of the joint property without her husband's consent,
express or lmphed.
, But on (he other hand, the grounds on which it has been h~ld that
the husband can make a valid transfer of his share and interest in joint
property are equally applicable to a s:milar transfer by the wife.

. The authorities relied on are mainly the judgments of this Conrt in
Mz Me vs. Nga Gyt,l\; GUlla. V5. ](yaw Gaung,** Mi Thaind Vs. Tha
Gywet and Nga Hilton vs. Nga Mei", t in 'liPich the joint property
of a Burman Buddhist husband and wife was declared to Joe held on
the principle of a tenancy in common and not on that of a, joint
tenancy, each partner being entitled to a share (generally a half) ; an&
attachments of the interest of a husband or a wife in the joint property
were upheld.

~f Buddhist law did not apply, it is evident that on the pr~nciple of
secbon 44 of the Transfer of Property Act, a transfer by a mfe would:
be as valid as a transfer by a husband.

The learned Advocate for Defendant-Respondent bases his case
mainly on the. plea that Mi Me Dain,g, in e~ecting the mortgage, not
only acte'd wlthout Def,""dant-Respondent s consent, but kept the'
transaction secret from him! and used the money for a private purposp

,

, and that Plaintiff-Appellant, as her brother, was a party to this hostile'
action. Plaintiff-Appellant does not, it is cohtended, come into Court
in the position of an innocent transferee without notice, who would:
have im equitable right in his favour.

But in the case of Mi Shwe U vs.Mi Ky" the matter was dealt
with i~dependently of any such considerations. And in the state of
thi.'1gs described by Defendant-Respondent himself as above detailed,
it was hot to be expected that Mi Me Daing would have gone to her'
husband for his consent or approval, whereas it was natural that she
should take such steps as she could to raise money to pay her
Advocate. It is to be noted that she was successful in all three cases
in which she was concerned. It must therefore be presumed that .;he'
had right on her side, and was justified in the course which she took
in those cases. But in tp view which I take of the matter, these'
considerations are immaterIal.

I hold therefore that the mortgage in the present case was valid.
It being admitted that the property was acquired by purchase during:
the marriaae the shares would be half and half. But:f that had not
been so, it~~uld have been merely a matter to be settled in execution"
what the shares were.

°1 set aside the decree of the Lower Appellate Court, and grant
Plaintiff-Appellant a mortgage decree for sale of Mi Me Daing's:
interest in the house and land in satisfaction of t1}e mortgage debt of
Rs. 100 and costs, and tha: Defendant-Respondent be liable for any,
deficiency as leaal representative, i.e:, to the e;<tent ?f any assets of
Mi Me Daing v;'hich came or might have come mto hls hands.

NGA SAN Y",
v.

NaA SAN VA.

" U.B.R., 92-g6, II, 45·
** Ibid~ 204.

t U.B.R., o2-03,II, Ex. of dec., page
:t. U.B.R., 04-06, II Buddh. Law, Divorce, page-





UPPER BURMA RULINGS.

Buddhist Law-Marriage: Restitution of
Conjugal Rights.

Before G. W. Shaw, Esq., 'C.S.I.
NGA CHIN DAT v. MI KIN PU.

Mr. j-. C. Chatterjee-hr Appellant.
Mr. A. C. Muherjee-for Respondent.

Held#-that there is nothing in the Buddhist Law (explained in Mi Kin Lat v.
lJ3a So) as to divorce at the will of one party, on surrenjer of the joint property
and payment of the joint debts, in the absence of fault in the other party whkh is
inconsistent with the observance of the conjugal duties in a subsisting marriage l

pr will. bar a suit for restitution of conjugal rights.
References:

Broom's Common Law, 8th Ed., p. 147.
V.B.R. t 1902-°3, II, B.L., Divorce, p. 6.

=
===1904-06, II, B.L. Divor-ee, 3.

1904-06, II, -- Marriage, S.
S,]., L.B., 391.

Plaintiff-Appellant sued for restitution of conjugal rights.
* '* * '* '*

Plaintiff-Appellant's allegation was that Defendant-Respondent
left his Louse on the 2nd July 1907 without cause, and refused to
return.

"It remains to con3ider the question whether the Lower Appellate
Court was right in holding that, as a consequence of the decision in
Mi Kin Lat v. Ba So, " a Burman Buddhist cannot sue for resti
,lution OP conjugal rights.
_ The point was raised by Defendant-Respondent in her memo
rariOlH.. 'f appeal in the District Court.

The learned Additional Judge is of opinion that '3ince, by the
decision cited, divorce at the will of one party without any fault in the
other party ha3 been held to be obtainable, by the surrender of all the
aoint property and payment of all the joint debts, the view formerly
'taken by the Recorder of R8)1goon, that a suit for restitution of
conjugal rights will not lie, must be reverted to.

The Recorder's decisions on the point are not available. But they
are referred to in Nga Ngwe v. Mi Su Ma.t They appear, from what
is there said, to have proceed'ed on the ground that any relief granted
might be rendered nugatory at the will of the unsuccessfu: party.

I am unable to see any force in the argument. As was especially
insisted on in Mi Kin Lat's case, the particular kind of 'divorce in ques
Horr.is not divorce at will or at mere caprice, but is subject to tae
-condition or penalty o! loss of all the joint property and payment of
.all the joint debts.

The party against whom a decree has been passed in a suit for
restitution, if he wishes to escape from the effects of it, must sue for
-divorce, and having no fault to urge against his partner he must, in

R' J 1904-06. II, BLdd. L., Div., p. 3.
t S.J., L.B" 391.

C,'"il ~n<I App.al
No. ~25 oj

Ig08.
AIa1'ch 39th,

19°9.
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Ne.eHIN D'T
fl.

MI KIN Pu.

order to succeed, resign ell the joint property an" pay the joint debts.
These are substantial obstacles which may never be remove'd. ~Vhile'

the marriage subsists the parties have rights and duties, and there is
nothing;'l Mi Kin Lat v. Eo, So inconsistent with that position.

On the contrary, the view taken was that, while insisting upon the
husba~d and wife ob.serving their duties to each other, the Buddhist'
Law-gIvers had provIded for cases where, owing to the weakness of
human nature, a married couple could not live amicably together, and
that the rules relating to a 'divorce of the kind in question were no
noore opposed to the observance of conjugal duties in a subsisting
marriage, than those providing for divorce in other circumstances.

The Additional Judge of the District Court thinks that a suit for
restitution of conjugal rights was unknown to the Burman Buddhists
tin it was introduced by the British Courts.,

1 am not prepared to agree with him. The rules of the Dhamma
thats imply that the Judge's interference was invoked to compose
conjugal difference" and restore cohabitation. TI,is is deducible from
the texts quoted in Mi Kin Lat's case.

Besides, the point is not material. Unless inconsistent with the
Buddhist Law, a suit for restitution of conjugal rights naturany lies,
and, as already explained, I am unable to find that there is any such
inconsistency. The fact that desertion for three years rr oue year
might mature into a divorce, if no steps were taken to bring abont a
re!mmption of cohabitation in the meantime, does not in my opinion
establish one.

It has been contended on behalf of Defendant-Respondent that
Defendant-Respondent could defeat the present suit by claim~ng in her
defence a divorce with surrender of the joint property, etc. On gen
eral principles it would probably depend whether it was convenient to
al10w a defendant to set up such a counter-claim.t But it;- not
necessary to go into that question, as the Defendant-Respoiident did
neit take that course .

It has further been urged that since, as a defence to a suit for resti
tution, a defendant may successfullr plead the lesser kind of cruelty
which would entitle to a divorce WIth an equal partition of property
(Ngo, Pye v. Mi Me§ and Nga Sei" 'v. Ki" Thet Kyill), the Defen
dant-Respondent, by pleading that she wished to divorce Plaintiff
:Appenant on condition of surrendering: al! the joint p~operty, etc."
shoul? get a d,?cree.. But a mere des1re. for such a dIvorce would
certaII!ly be ·~n msufficIent defence, and th,s also was not actual1y the'
defence which Defendant-Respondent set up; • ,. "

The decree of the Lower Appellate Court IS set aSIde, fnd that of
the Township Court is restored. I make no order as to costs.

t Ct. Broom's Common Law, 8th.Ed., p. I47·
§ TT.B.R., "902-o3, II, B.L., Div., p. 6.,

11 U.B.R., "904-06, II, B.L., Mar. '5·
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Civil Procedure.-:-I3.

Before G. W. Slza'lJ" Esq.
IBRAHIM BAMBALA v. IlYIAM DIN.

M}, S. M-uhcrjec for Mr. H. N. Hirjee-for Appellant.
Mr. H. M. Lutter for Mr. J. C. Chatterjee-for Respondent.

Held,-Orde.rs ~n execution pr~ce~ding~ are governed by principles analogous
to those, of r~s JU&lcafa and .are bmdmg. 1£ not appealed ag~inst, in subsequent
proceedmgs III the same Smt.

References:

LL.R., 3 All., '73.
U.B.R., 1897-01, II, 252.
LL.R., 8 Cal., SI=L.R., 8 LA., 123.
---,6 All., 269=-, II LA., 37.
---,20 Cal., 551.
---.3 All., '41.
L.R., II LA., 181.

Appellant, Ibrahim Bambala, on the 18th March Ig03, obtained a
decree for Rs. g6g and costs against Respondent, Iman Din, in Civil
Regular Suit NO.7 I of Ig02. On the 17th March Ig04 he applied
for execution in Execution Case No. 26 of Ig04. au this application
orders were passed in Mi§'l!ellaneous Case No. Ig of Ig04 on the 3rd
June 1904. The last mentioned case was one in which Respondenl
applied for an order allowing him to pay by instalments. The order
was very carelessly and inaccurately recorded. But it must be taken
to have been one directing the payment of the decree money by instal
ments with interest, in .accordance with the terms of a bond which
Respondent was to execute with a surety or sureties. A document
Fnrport~ng to be a bond of this nature is file"d with the proceedings.
,{;-: onpeal was preferred against this order, and my predecessor in
Civil Kevision No. '3 of Ig05, on the 25th April Ig05 refused to
interfere with it in Revision. It must therefore be held to be an order
rna-de under the 2nd clause of section 210, Civil Procedure Code, with
the consent of the decree-holder.

It appears that four months' instalments were paid in accordance
with this arrangement. The Respondent then made default, and
Appellant applied in Execution Case No. 34 of Ig05, on the 15th
May Ig05, for execution again.;t Respondeut. This case woo "clos:d,"
a.; the result of an order made in Civil Miscellaneous Case No: IS of
1905 on the 30th May Ig05. In the last mentioned case Appellant
hd applie:d, apparently On the 28th February Ig05, icr execution
against Respondent's property, and at the same time for an order
caI~n& upon his s.urety "to show cause for his failure. to p~y the .ins~al
ments 'due. It IS not clear what remedy Appellant In thIS apphcatron
meant to ask for precisely. But the order on the 30th May was to
the effect that under the agreement filed in Civil Miscellaneous Case
No. Ig of Ig04 the surety' was responsible for non-payment, and.
therefore execution could not be granted against the judgment
debtor's property, and that notice should issue to the surety "against.
whom execution might be taken out in default." On ·the

4

{.vil App.al
No. JI8 oj

11)05·
Jlfarch nth,

If)07·
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'5th June th~ appl~cation was "withdrawn" .(i.e., the Appellant did
not at that bme w13h to Focecd further agamst the surety). Then
all the 3rd July Ig05 Appellant again applied in Execution Case No.
45 of I905 [or execution of his decree by the arrest and imprisonment
of RespOJident. The Subdivisional Court on the Igth July Ig05
diomis"ed that application on the ground that "the point is no..l
res judicata. By his bond the judgment-debtor is protected aaainst
execution 011 his person and 2ecree-holder must come up o~ the
sureties." This order was appealed and the District Court
dismissed the appeal, holding that the question was res judicata
by reason of th~ previous application for execution, in Execution
Case No. 34 of 11)05, having been dismissed and no appeal having
been preferred against the order of dismissal. As authority the
Additional Judge cited the ca"e of Ballab/, Shankar and others ..s.
lVarayan Singh and anothel'* (which had no direct application/.
He also remarked that there was no reason why the decree-holder
should not sue the surety on the agreement of guarantee as held
in Nga Yaw vs. Po elto" and another. -r Against this order Appellant
COmes up in second appeal on the grounds that the Lower Courts
were guilty of an error of procedure within the meaning of section
584, Civil Procedure Code, in deciding on the basis of res ju.dicata,
and that the order should have been based on the terms of the
G:6:reement. The question of the construction of the agreement, it
is ,:,aid, was not raised or decide"d in the previous proceedings, and
the rule of res judicata does not apply to proceedings in execution.
Before me the learned Advocates on both sides have practically:
aemitted these contentions, and the only point on which they are at
variance is as to the effect of the agreement. According to one side
the agreement does hot bar proeee'dings in executfon against the
judgment-debtor (Respondent) in case of default in the payment ~:

the instalments. According to the other, the agreement sup;'rseded
the decree, and in the absence of any expr.ess stipulation reserving
the decree-halder's rights of execution against the judgment-debter,
restricts him to proceedings againat the surety.

From what has been recorde<d above, it is evident that the learned
Advocates could not have perused all the proceedings.

It is not the fact that the application for execution made in Ig05
was dismissed without the question of the ,onstruction of the agree
ment having been raised or decided.

On the contrary, execution against the judgment-debtor's property
was expressly refused on the ground that un'der the agreemelfl
Appellant's remedy was against the surety only.

This being so, the Lower Courts were not in error in applying the
rule of res judicata. Although the use of that expression is not
st.rictly correct) orders in execution proceedings are governed by
prwciples analogou, to those of res j"dicata and are binding, if not
appealed against, in subsequent proceedh.gs in u'e same suit. Their
binding force depends not upon section '3, Civil Procedure Code, but

* I.L.R., 3 All., 173. t U.B.R., 1897-01, II, 252.
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Il['Oll liclleral principles of law. There are three decisions of the Privy
C011llCI! on the subject, which place the matter beyond all doubt :

Mangal Parshad Diciht vs.Grija Kant Lahhi*. (1881).
Ham Kirpal Shuklll vs. Mllssammat Rllp Kuarit (1881).
Bani Ram and another vs. Nanl", Mal:): (1884).
The firs( of these was foJlowed by the Calcutta High COLrt in

Fath Narayan Chaudhri vs. Ghandrabati Chaudhrain § (1892).
The second reversed a Full Bench d'ecision of the High Court of
Allahabad,-Rllp Kllari vs. Ram Kirpalll (18§p). The third was a
case under the present Code and the facts were not unlike th"se of
the present case.

Here the agreement in question was badly drawu and did not give
adequate expression to the intentions of the parties. But it is im
material whether the Subdivisional Court's interpretation of it was or
was not correct. The decision was not appealed. It;s therefore
fmal. Whether it was right or wrong, it is binding on the parties
2nd the Lower Courts were right in holding to this effect.

In these circumstances it is unnecessary to consi'der what the
meaning and effect of the agreement were.

The appeal is dismissell.with costs.
- --'---0---- -=-:------: _

* I.L.R" 8 Cal., SI=L.R. 8 LA., 123. ! L.R., II LA., 18r.
t --- (, All., 269=-- II I.A., 37. § LL.R., 20 Cal., 55'·

II LL.R., 3 All., 14'.

IBRAHIM BAM'BALA
~.

IMAM DIN.
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Civil Procedure- 13.

Before G. W. Shaw, Esq.
NGA THET THA vs. MI RYE GYL

Mr. 1. C. Chatterjee-for Appellant.
Where an adjudication between the Defendants is necessary to give appro

priate relief to the Plaintiffs, there must be such an adjudication, and in such a
case the adjudication will be res judicata betwee~ the Defendants 3§, well as.
between the Plaintiff and, the Defendants. But' for this effect to arise there must
be a conflict of interest between the Defendants inter sc.

References:
6 G.D., 42 , 43.
8 C.W.N., 30.
LL.R., 18 All., 65.

~
~~22 All., 386.

II Bom.~ 216.
25 Bom.,·74·
12 C31., SSo.

-'--15 Mad., 264·
2U ~lad.• -'ljl7.

The only question in this case is whether the Plaintiff-Appellant's
·suit WdS barred by section '3, Civil Procedure Code.

There was a suit (Civil Regular No. 86 of Ig05 of the Township
Court) by Nga Bu and others against the present Plaintiff-Appellant
and the present Defendant-Respondent and other persons for
redemption. The Plaintiffs in that suit alleged a mortgage in 1235
B. E. to Plaintiff-Appellant, Thet Tha, a snbsequent sub-mortgage by
Thet Tha to Defendant-Respondent, Mi Kye Gyi, and further transfers
to the other Defendants. Plaintiff-Appellant, Thet Tha, admitte"l
-the a::eged mortgage to him in 1235, and supported the Plaintiffs in
their allegations as to a sub-mortgage to Defendant-Respondent, Mi
Kye Gyi, and later transfers to the other Defendants.

Defendant-Respondent, Mi Kye Gyi, and the other Defendants,
denied all the allegations of the Plaintiffs and of their cc-Defendant,
present Plaintiff-Appellant Thet Tha. .

The Township Court framed issues only with respect to the alleged
mortgage to Defendant-Respondent, Mi Kye Gyi, and the subsequen1!
transf~rs, and found in the end that none of the transactions alleged
by the Plaintiffswere satisfactorily proved, and dismissed the suit.

That decree was confirmed on appeal.
Then Plaintiff-Appellant sued Defendant-Respondent in the

'present case (No. 446 of Ig05 of the same Court) to recover Rs. 130,
being the amount he had had to pay to the Plaintiffs in the previous
suit a., compensation for the loss of their land (by reason- of Defendant
Respondent's defence in that suit), less Rs. 20, the amount of
mortgage money received' from Defendant-Respondent on his mort
.gage to her.

In her written statement Defendant-Respondent conten'ded that
the suit was barred by section' 1"3, Civil Procedure Code. The Town
·ship Court found in favour of Plaintiff-Appellant on this,!,oint, holding
that section 13 did not apply because the parties were both Defen"lants

Civil Appell
NO:'?7 oj

'906•
MS)l 24th,

190 7.--
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N"A TROT T HA
" 'I),"

MiKYB GYI,
in the previous suit. On appeal the District Court held to the
contrary. I regret to observe that the learned Additional Judge 'did
not deal adequately with the question. It is a very difficult question,
but after stating the ground on which the Township Court had held
sectioii "3 to be inapplicable, it was obviously not meeting the point to
say that the issue in the two suits was identical and therefore "the
suit was res judicata/' and "the que3tiOTI' could not be raised again
in a subsequent suit. Jl

The leading case in India on the subject is Ram Chandra Narayan
vs. NaTayan Mahade"/J .' (1886), which was based on Cottingham vs.
Earl of Shrewsbury t (1843), and has been followed by all the other
High Courts.

In the English case as quoted in Ahmad Ali vs. Najabat Khant
(18g5) it was said: "1£ a Plaintiff cannot get at his right without
trying and deciding a case between co-defendants, the Court will try
and decide that case, and the co-Defendants will be bound. But if the
relIef given to the Plaintiff does not require or involve a decision of
a,·y case between co-Defendants, the co-Defendants will not be bound
as between each other by any proceeding which may be necessary only
to the decree the Plaintiff obtains." .

In Ram Chandra's case it was accordingly held that "Where an
aaju·dication between the Defendants is necessary to give the
appropriate relief to the Plaintiff, there must be such an adjudication,
snd in such a case the adjudication will be res judicata between the
Defendants as well as between the Plaintiff and the Defendants. But
fer this effect to arise there must be a conflict of interest amongst the
Defendants and a judgment defining the real rights and obliga!:ions of
the Defendants inter se. Without necessity the judgment will not be
'Yes judicata among the Defendants." .

. The following decisions may be ennmerated as having adopted this
rule:- .

Madha"/Ji vs. Kelu § (r8g2).
Ahmad Ali vs. Najabat Khan (r8g5), already cited.
Chajju vs. Umrao Singh II (rgoo).
Balambhat vs, Narayan Bhat 'll (1gOO).
Mangni Ram vs. Sayyid Muhammad Mahdi Husain Khan and

o,hen •• (1g03). •
There is no need in face of these Rulings to cite cases in which an

apparently contrary view was taken.
The question is whether the matter in dispute was actively in iSSlle

between the co-Defendo,nts in the previous suit, and in some of the
above-noted cases the position of a formal or nominal Defendant is

.distinguished.
Gour says in his Commentary on section 85 of the Transfer of

Property Act: "There can be no ,'es judicata as between co-Defen
dants in a mortgage suit.J or for that matter in any suit, unless the
matter was in issue between the co-Defendants inter se and not merely
between the Plaintiff and the Defen"dants in the suit. Where therefore

.x- I.L.R" II Born., 216.
t 3 Har's Rep.. 627.
t 18 All., 65·
§ , r5 Mad., 264· •

II I.L.R., 22 All., 386.
~ , 25 Born., 74·
** 8 e.W.N., 30.
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Civil Procedure-'31I.

Before G. W. Shaw, Esq.
KARATHAN CHETTI vs. PALANEAPPA CHETTI.

Mr. C. G. S. Pillay-for Applicants.
Mr. 'J. C. Chatterjee~for Respondent.

Holding an execution s.ale at an earlier hour than that specified in the pro
.clamation of sale is a material irregularity to be corrected in accordance with
.section 3Ilt Civil Procedure Code, and not an il1~gali~ rendering the sal~ void.

References:
I.L.R., 7 All., 289, 676. 25 W.R., 328.
--- 21 Cal., 66. L.R., 10 LA., 25.
---'24 CaL, 291. --IS l.A., I7L
---20 Mad., 159 --27 LA., 216.
r4 W.R., 320. 6 C.W.N., 48.

Respondent got a honse sold in execution of a decree, and appli
.cant bought it for Rs. 240. Respondent then applied under section
31 I, Civil Procedure Code, alleging that there was a material irregu
ldrity in the conduct of the sale, in that it ",as held at 7-30 A.M. instead
of 10 A.M., the advertisei,hour, and that he had suffered substantial
loss, silfce the house was worth Rs. 350 and he was himself prepared
,to offer that sum for it with the permission of the Court.

It was admitted that the sale was advertised for 10 A.M., and held
d '7-30 A.M. The parties produced evidence solely with reference to
the value of the house. The Subdivisional Court held that uo sub
stantial loss had resulted from the irregularity, since according to the
.~viden"eRs. 2~.0 did not appear to be an ina'dequate price.

On appeal the District Court relying on Chedama Lal v. Amir Beg
\.~ ~'R85), held that the sale did not amount to a sale at all, and
therefore passed an order "allowing the appeal," which it presumably
·.meant for an order setting aside the sale. The learned Judge cited
.-G.hedama Lal's case wrongly, with the result that neither of the
Advocates in this Court W2S able to trace it. It was no doubt a case
precisely on all fours with the present one. A sale advertised for
II A.M. was held at 7 A.M., and a Bench of the Allahabad High Court
}-dd that there was more than an irregularity,. and that the sale was
vitiated aad there was practically no sale at all. Another Bench of
the same Conrt similarJy heJd in Bakhshi Nand v. Malak Chand (2)
(1885) that where a sale was held before the expiration of 30 days in
contravention of section 290, Civil Procedure Code, there was more
-than an irregularity and the sale was vitiated. But I cannot find that
'a"y of the other High Conrts have taken the same view.

In Khadiia Bibi v. Mllnshi 'jahad Rahim (3) (1870), which was
another case' almost of the same kind as the present case, the saJe
being proclaimed for 12 ,,'clock and herd before 10, and GII1tmak
Challdltri v. Radha Parshad (4) (1876) a case where the sale was held
on the day preceding that to which it had been postponed, the
.calcntta High Court treated the defect of procedure as an irregnlarity.

Ct"'Vil Re'Visio1L
No. 66 of

1906•
May '5th,

xg07.

(I) I.L.R., 7 All., 676.
,2) 7 All., 289.

(3) 14 W.R., 320.
(4) 25 W.R., 328.
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KARATHAN
CHBTTI

V.
PALANEAPPA

CHBTTI.

In Tasadduk Rasul Khan v. Ahmad H"sain (5) (1893) the Privy
Council held that non-compliance with the requirement of section 290,
Civil Procedure Code, that before sales of immovablys in execution
30 days should intervene between proclamation and sale, is a mater;,1
irregularity within the meaning of section 3II, and its effect is not to
make the sale a nullity without proof of substantial injury.

Their Lordships had previously in Olpherts and Macnaghten v.
Mahabir Parshad (6) (1882) held that non-statement of the amount of
Gcvernment Revenue in the sale proclamation is an irregularity that
may be objected to under section 311, Civil Procedure Code.

In both these decisions it was held that substantial injury must be
proved to have resulted. In the former it was further held that the
case must be treated, as the respondents (who alleged in the super;or
Courts that the sale was void) had themselves treated it, as one of
material irregularity, to be redressed pur3uant to the provisions of
section 3 II, Civil Procedure Code, since they had applied undpr
section 311. In the latter it is to be observed that the irregularity
consisted in non-compliance with section 287, the section which
prescribes what a sale proclamation shall contain (inCluding the time
and place of sale).

In Malkarjan v. Narahari (7) (1900) the Privy Council helel that an
execution sale cannot be treated as a nullity if the Court which sells
has jurisdiction to do so. In that case notice was served on the wrong
Fcrson as representative of a deceased judgment-debtor, and it was
ergued that the sale was therefore nnll and void. But their Lordships
held that "to treat such an error" (as serving with notice a person
who did not legally represent the estate) "as destr.oying tl,e juris
diction of the Court, is calculated to introduce great confusion into t"
administration of the law."

. It appears to me that these decisions are sufficient authority for
dissenting from the view taken in Chedarna Lal's case.

I may however mention the following cases :-
In S"712o Moyi Debi v. Dakhina Ranjan Sanyal (8) (1896), a sale

was adjourned from the 20th November to the 25th, and again to the
27th November, but no hour was fixed for the sale on either of these
days, and in consequence there were no bidders on the 25th and only
three on the 27th, when the sale was held.' The property fetched a
grossly inadequate price. A Bench of the High Court of Calcutta held
that there was a material irregularity resulting in substantial injurYl

In Venkata Subbaraya Chetti v. Zamindar of Karveti Nagar \9}
(1896), a Bench of the Madras High Court treated as a matenal
irregularity the omission to give notiee by beat of drum of a sale wh;ch
had been postponed, whereby the sale was held practically without any
noHce at all.

In Bhikari Misra v. Rani Surja Moni ~IO) (1900) where a sale was
postponed at the instance of the judgment-debtor, and no hour was
specified, this omission was held by a Bench of the Calcutta High
Court to amount to a material irregularity.

(5) LLR., 21 Cal., 66.
(6) L.R., 10 LA., 25.
(]) -27 LA., 216.

(8) LL.R., 24 Cal., 29'-
(9) 20 Mad., 159·

(10) " C.W.N., 48.
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I am unable to distinguish a case, where although a date and hour
are fixed in the proclamation a sale is held on another date or at
another hour, from cases like those cited, where sales were held
without any notice having been given of the day or the hour.

> The result of the foregoing 'decisions applied to the present case is
as follows :-

The Court had jurisdiction to sell, and the sale therefore was not
void, but the holding of the sale at 7-30 instead of 10, the advertised
hour, was a materiar irregularity. Respondent also treated the case
ai; one of material irregularity by applying ulMer section 3". In
order to succeed in his application therefore the respondent had to
pro"e that substantiil injury resulted from the irregularity.

It is very evident that on this point there is no reason to differ from
Ute finding of the Subdivisional Court. Applicant alleged that from
40 to 50 persons were present, and this was not contradicted. There
was at least as much ground for believing the applicant'.3 Ylitnesses as
those for the respondent on the question of value. Respondent only
called two witnesses, and the Subdivisional Judge was dissatisfied with
the demeanour of one of them. They sai'd that the house was worth
from Rs. 325 to 350. The applicant called three witnesses, all as far
as can be seen, respectab'fe business men, who valued the house at
from Rs. 200 to Rs. 250 and gave good reason why it was worth less
than it would otherwise have been, namely, that it stood partly on
another person's land.

In, these circumstances it was not proved that substantial injury
resulted from the ,ale of the house at 7-30 A.M.

In vjew of this finding it is unnecessary to consider the question of
waiver which also arises in cases of this kind. See A ru.nachellam
<.-;.2'+; v. Anmachellam Chetti (II) (r888).

The l;:'espondent's application was rightly dismisse:d by theSnb
divisional Conrt.

In following Chedama Lal v. Amir Beg without considering
the decisions of the Privy Council and other cases above cited, the
Lower Appellate Court in my opinion acted illegally or with material
irregularity.

The Lower Appellate Cburt's order is set aside and that of the
Subdivisional Court is restored, that is to say, the Respondent's
application under section 3", Civil Procedure Code, to set aside the
sale, is dismissed.

Respondent will pay applicant's costs .
.--_.

(rr) L.R., 'S I:A., r71.

h.A.RATUAN
ClIKTTI

o.
PALANEAPP",

CHtTT!.
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Civil Procedure-648.

Before G. W. Shaw, Esq.
KIN KIN 'Vs. NGA KYAW WE AND 2 OTHERS.

Hcld,-that section 048, Civil Procedure Codc, docs not extend the operation
of .;ection 483. ~o property outside the jurisdiction of the Court.

References :-- .
I.L.R., 8 Mad., 20.
I.L.B,R., 310.
P.lL.B., 56.
7 C.W.N., 216.

The Judge of the Small Cause Court has r~erred under section
617, Civil Procedure Code, the question whether section 648 extends
the operation of section· 483 to property situated outside the
jurjsdiction of the Court.

The Chief Court of Lower Burma in N. Pann" Thaven vs. Sathappa
Chetti* (1902) concurring in the decision of the Special Court in
Dand vs. M"na Abdul [(asim t (1894) which followed the Madras
High Court in K,:ishnasami. vs. Engel (11385) t held that section
648 merely prescribes the procedure to be adopted when property
cutside the jurisdiction is to be attached under some other provision of
the Code. .

.A single Judge of the i'!alcutta High Court in Ram Partab'vs.
lvIadho Rai § (1902) took the contrary view.

Th~ parties have not appeared, and I have therefore been'without
the assIstance of argument.

Some of the observations of the learned Judge do not help to a
decision.

Section 492 Jeals with temporary injunctions, section 648, with
.:~r:~sts and attachments. An injunction is neither an arrest nor an
attaclll<K.nt.

Again, attachments may be made under other sections of the Code,
than sections 483 seqq, not relating to the execution of decrees, Vi2.,
sections 168 and 178 and section 493 where there is no limitation like
t1 at found in section 483. In such cases section 648 would of course
apply.

After referring to the Rulings cited and others, and on considering
the language of sections 483, 484, 485 and 648, I am of opinion that
the Lower Burma case and the decisions which it followed are correct.

Under the old Codes it was held that neither section 81 of Act VIII
of 1859 nor section 483 of Act X of 1877, as it was or~in~lIy enacted,
covered property outside the jurisdiction of the Court, although
neither of them contained the words "within the jurisdiction of the
CoITrl" as section 483 of the present Code does.

In face of this limitation it is impossible, in my opinion, to hold that
section 648 has any application. If the legislature desires the
operation of section 483 to b~ extended to property outside the juris
ciction of the Court, that section will have to be amended in such a
w.ay as to make this intention plain.

My answer to the question referred is therefore in the negative.

I L.B.R., 310. t P.J.L.B., 56. t I.L.R., 8 Mad., 20.
§ 7 C.W.N., 216.

C£uil Revision
No., oj

1907·
Ju.no srd.
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Civil Procedure-SS8.

Before G. W. Shaw, Esq.
NGA PO AN "So NGA NYUN BU, NGA SHWE OH AND BEEP SINGH.

Mr. J. C. Chatterjee-for Appelkll1t.
Mr. C. G. S. Pillay-for Respondents.

Where' an «J)jJeal 'was dismissed for default and the Appellant applied to
ha'lJc the af)peal re-a/Jcncd on the ground that he was misled by his Advocate who
had miSll1ldcr.~tood the date fixed for the hearing.

H eld,-that a fair opportunity must be given to the Appellant to prove that
he had sufficient cause for his non-appearance, and the ~planation. if madE;. Qut,
would be a reasonable one and the Appellant would'be entitled under section 558,
Civil Procedure Code, to have the appeal re-oIJcned.

See Limitation-page I.

Civll :md
Appea! No.,40 of .

'907.
Septemher 27th.
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Civil Procedun-503.
Before D. H. R. Twomey, Esq.

NGA KYI MAUNG vs. (r) MI SIN, (2) NGA SO, (3) MI ME.
Messrs. S. Mukerjee and C. G. S. Pillay-for AppelIarJ.

Mr. K. K. Roy-for Respondents.
The appointment of a receiver is a step which should not be taken without

special reasons, particularly in the case of a bona fide possessor with legal title.
P2.rties who have acquiesced in property being enjoyed against their own legal
rIghts cannot obtain this form of relief.

References:
I..L.R., 5 All., 556.
-- I7 Cal., 459·
6 C.L.R., 467.
Tagore Law Lectures, 1897, pages 32, 34.

This is an appeal under section 588, clause (24) of the Civil'
Procedure Code against an order for the appointment of a Receiver
pendente lite under section 503. The parties ore the representatives
of two brothers, Tun U and Tun Gaing, and are related to one another
as shown below:

Tun U (dead) married IS! Mi E Nyein (dead)
..... 2nd Mi E Baw

No issue by either wife -
Tun Gaing married 1St Mi Ke Married 2nd Mi The

(dead) (dead) (dead)

Civil App,a~
NO.3ao of

'90 7.
Afay 271h,

'9011•-

Mi Pu married Maung Kyi Maung
(dead) Delendan!.

I
,...--1---,

Ma Si~ Maung So Mi Me

Plaintiffs.
The propeIty in ,uit consists of IO oil-wells at Yenangyaung which"

are in the possession of the Defendant-Appellant, Maung Kyi Maung,
as relict of Mi Pu. The Plaintiffs claim ~ths of the property and
m~sne profits, alleging that the oil-wells are tJ,e undivided joiut pro
perty of the two brothers, Tun U and Tun Gaing. The Defendant
denies that Tun Gaing had any interest in the property, states that it
belonged to Tun U alone, that Tun U adopted his niece. Mi Pu, a5 his
daughter, and that he (the Defendant Maung Kyi Maung) is alone
entitled to the property, as heir of his wife, Mi Pu.

The plaint contains a statement that there is "an off chance of
defendant attempting to alienate" the wells. On this statement and
the further statement of the Advocate for the Plaintiffs that "Defend
am is taking measures to have the well sites transferred to his name
with a view to disposing of them," the District Court directed the
appointment of a Receiver under section 503 of the Code.

The appointment of a Receiver is entirely in the discretion of the
Court. But it has been held that the power of appointment is not to
be exercised as a matter of course, but should be used with the

5



18 UPPER BURMA RULINGS.

NGA KYI :'t1AUNG
V.

M. SIN.
greatest care and caution (Sr-imati P1'OSOJlOIIIOyi DC7Ji and one vs.
Beni Madhab).· The subject was fully considered in the Calcutta case
of Chandidat '}ha vs. Padmanand Singh. '1' The learned Judges
referred to th~ English law as described in Kerr on Injunctions and
Kerr on ReceIvers and held that a good prima facie title has to be
made out before an order for the appointment of a Receiver can be
grante'd ..r have alsocousulted the Tagore Law Lectures, 1897, which deal
wIth the law relating to Receivers in BritLih India. On page 32 is
quoted the Calcutta case, Gossai" Dalmir Puri vs. Tekait Het"arain :j:
where it was laid down that the step should not he taken without
special reaso"s, particularly in the case of a bona fide possessor with
legal title. On page 34 the learned lecturer refers to an Enoolish case
where it was ruled that parties who have acquiesced in prope~ty being
enjoyed a!jainst their own aJleged rights cannot come to Court for this
form of relief.

In the present case Maung Tun U who dug the oil-weJls 'died in
1257 B.E., i.e., 13 years ago, leaving a widow, Mi E Nyein. It is
admitted that Mi E Nyein and Mi Pu then managed the property
ar,d that on Mi E Nyein's death, in 1261, Mi Pu continued to manage
the property alone. It is also admitted that the wells have stood in
Mi Pu's name since before Mi E Nyein's death. The Plaintiffs
<.pparently made no attempt to assert their rights till last year, when
they brought this suit.

I think this recital of circumstances is sufiicient to show that the
Lower Court did not exercise its discretion reasonably in ;"ppointing a
Receiver on the bare assertion of the Plaintiffs that Maung Kyl
Maung is about to attempt to alienate.

The learned Judge should certainly have required affidavits or
other proofs from the Plaintiffs, and should have heard wh~t the
Defendant had to say. If he had' then considered the whole cIrcum
stances of the case, I think he would have seen that the case is not
one in which a Receiver should be appointed. Maung Kyl Maung is
in possession anc ostensibly has a good title. On the other side th~re
is the unestablished claim of the Plaintiffs that their father Tun Gamg
had a joint interest in the wells, a claim which they seem to have
slept on for a good many years.

The Lower Court's order for the appointment of a Receiver is s~t

aside with costs against the Plaintiff-Respondents. Advocate's fee m
this Court is fixed at two gold. m?hurs. . .

It will be open to the Plamhff-Respondents, If th<;y thmk fit, to
apply to the District Court for an injunction under secbon 492 , ,

* I.L.R., 5 All., p. 556. t I.L.R., 22 Cal., p. 459·
:j: 6 C.L.R., 467.
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Civil Procedure-'j2o, 52!.
Before D. H. R. Twomey, Esq.
MI HLA WAING ,,,. NGA KAN.
Mr. 1. C. Chatterjee-for Applicant.

In decidir.g whether an award of compensation in a seduction case should be
enforced or nOl, the Courts have only to look to the provisions of sections 520 and
521, Code of Civil Procedure, and dete~mine whether any of the grounds
mentioned or referred to in those sections is shown against the award·. The fact

·ttIat the subject-matter of an award is not such that it could be a cause of action
in a Civil Suit is not necessarily an objection to the l<¥Iality of the award.

References;
U.U.K. 1897-01. II. 499.
Cunningham and Sheppard's Contract Act, page 101.

The Applicant was sednced by the Respondent and they agreed to
r~fer the question of damages to arbitration. The arbitrators awarded
Rs. 37-8-0 as damages. and as the Respondent refused to pay, the
.Applicant sued in the Township Court for the enforcement of the
award. The T{)wnship Court dismissed the suit. The Judge thought
that as an action for damages for seduction will uot lie in the regular
Courts the arbitrators had no authority to entertain such a claim. In
this view the District Court concurred and dismissed the Applicant's
appeal.

It i~ true that a woman cannot bring an action for damages for
se'duction (Ma Yon vs. Maung Po Lu *). But so far as I know there
is no authority for the view tbat arbitrators can take cognizance only
of claims in respect of which the regular Courts will give relief. In
ceciding whether an award should be enforced or not, the Courts have
only to look to the provisions of sections 520 and 521. Civil Procedure
"Code. aOld deter::line whether any of the gronnds mentioned or referred
to in those sections is shown against the award. The fact that the
!IIpplica:lt could not have sued the Respondent for damages cannot in
my opinion be regarded as " an objection to the legality ofthe award .,
[bection 520 (e)J. The Buddhist Dhammathats provide for the pay
ment of compensation for seduction. and though such cases are not
now decided according to Buddhist law. compensation for seduction is
'still freqnently paid by private arrangement between the parties or
their families. and there is nothing immoral in such an arrangement.
It may be remarked also that according to English law, the considera
tion of past co-habitation and previous seduction does not make a bond
,void. Such consideration is not held good so as to support a promise
not under seal. but it i3 not illegal.·r

The Lower Courts having failed to exercise a jurisdiction vested in
them by law, this application must be allowed. The original suit was
'decoded solely on the question above dealt with. It is necessary to
remand the case.

The decree of the District Court is set aside and it is ordered that
-the Township Court shall re-admit the suit under its orie-inal number
in the register and proceed to determine the suit on its merits.

The costs incurred in this Court and in the District Court will be
borne by the Respondent.

" U.B.R.. II. r897-or. page 499.
t Cunningham and·Sheppard's Contract Act, 9th Edition. page IO~

Civil Rroidon
No. 73 oj

z907.
AlaycH. 131h,

Z908.-
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Civil Procedure-O. II-I-2.

Befo}'e G. W. Shaw, Esq., C.S.!.

NGA PO CHEIN vs. MI PWA THEIN.
Mr. 'f. C. Chatterjee-for Appellant.

Mr. 'J. N. B~su-fbr Respondent.
Where plaintiff sued for a share of produce of land alleging that he wag

.a co-heir and the land undivided family property,~d defendant denied these
.nl!egations. . '"

Held -that the suit was one for partial partition and, as such, 'vas not main
tai~ablc on the principle laid down in Mi Mya v. Mi Mye (U.B.R., 1897-01,
lJ,.e. 229)·

fhe authorities for Mi'Mya vs. Mi Mye examined and the decision affirmed.

References:
U.B.R., 1902-03. II, Civ. Pro., p. 3
---1897'01, II, p. 229.
----I904-06, II, Civ. Pro., p. 1.
1.1.. R., IS Mad., 98.
·---17 Cal., 707.
----- 7 Born., 272.
---12 Cal., s6lI.
----22 Mad., 538.

=
===24 Born., 128.14 Mad., 324.

14 Cal., 122.
Mayne's Hindu Law, 8th Ed., p. 647.

THIS is an application for review of the judgment of the Officiat
,ing Judicial Commissioner, Mr. Twomey, in Civil 2nd Appeal No. 97
of 19c8. It W1S admitted by Mr. Twomey.himself.

Nearly all the gronnds taken in the application, though now Stt
out w:~h greater elaboration, are to be found in the ground.:; of appeal,
and there can be no donbt that for this reason most of them are
inadmissible, as explained in Mi Myit v. Kin Kin Gyi.·'

On one point, however, an error of law is alleged, which appears
to be a good ground for review, and probably it was on this point
,mainly that the application was admitted.

On the view which I take of it, it will be nnnecessary to make
.further reference to any of the other grounds.

The question is whether the present suit by Plaintiff-Respondent
was barred by reason of the fact that it failed to include a claim to
partition, and a share of the land in which she alleged she had a joint
,interest.

The view taken by Mr. Twomey was that while this omission
night bar a subsequent suit for the partition of the land under section
-43, Civil Procedure Code, 1882 (0. II, r. 2), it conld not affect the
decision of the present case, which is no doubt the correct interpreta
tion of the effect of sections 42 and 43 (0. II, IT. 1 & 2) as applied
-fo ordinary cases. This sufficiently appears from Amir Ali and
Woodroffe's notes to O. II, rr. 1 & 2, of the New Code.

But it is objected (I) that when Defendant-Appellant in his written
,statement denied Plaintiff·Respondel,t's title to the land, the claim of
-----::-=:- .. "--'--- _.- -

* U.B.R., 1902-°3, II, Civ. Pro., p. 3.

Cioa MJ'sceZlane
ous No.8 of

J909.
'lfaY:l4th..
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the latter for" mesne profits" could not lie without a claim for the'
land; (2) that the principle affirmed in Mi Mya v. Mi Mye' barred:
the suit.

On the tirst point reference has been made to Chit Le v. Pan Nyo,f'
but that rrerely decided that claims for possession and for mesne
profits ar~ based on one and the same cause of action, and therefore
a second suit is barred by section 43 (0. II, r. 2). It does not
support the contention ptlt forward on behalf of the Defendant
Appellant that the first suit is bad.

TheIe is much force in the learned Advocate's contention that
an anomalous position would arise if this suit were admitted, for the
Plaintiff-Respondent would be able to sue year after year for a share
of produce though she would be unable, by reason of O. II, r. 2, to sue
fbr the partition of the land itself, and no doubt a suit of this kind is
an evasion of the Stamp Law, as the Plaintiff practically gets an'
adjudication in respect of the land by merely paying court-fees on a
trifling share of produce for one year. .

But numerous instances occur of suits in which the title to immove
able property is disputed inci:dentally only: e.g., Muttu Karttppan v.
Sp~l:in,:t a suit for the value of fish taken from a tank, where the
Defendant disputed the Plaintiff's title to the tank; and y','i,hna
l-'rasad v. Aiaizuddin Hiswas, § a suit for damages for cutting and:
carrying away gras, from land,' the Plaintiff's title to which was
disputed by Defendants_ Such suits have not been held to be ba-d on
the ground now alleged.

With regard to the second objection, I have referred to the
decisions followed in Ali klya's case to some mor~ recen~ cases
hlentioned by Amir Ali and Woodroffe in their notes to section '7 of
the New Code of Civil Procedure, and also to Mayne', Hinde Law"
8th Edition, page 647, where the law on the subject as laid down in'
jndicial decisions is stated.

In Hari Narayan Bmhme v. Ganpatra7J Daji II (1883) the reason'
given is that when a Plaintiff seeks to recover a share of property
in the hands of the Defendant, it is necessary .[or the Court to decide'
~vhether, under the circumstance, of the "ase, he is entitled to that
;partition, and the learned ju'dge said: "I apprehend that no Court
would decide that a Plaintiff who withheld p.r{)perty, which he might
and therefore ought to bring into hotchpot, had a right to the partition
of the property in the possession of the Defendant." The general
role was also stated to be that "every partition suit shall embrace alr
the joint family prope,'y "

The qualificatioTI& ;; which that rule was said to be subject ((a~·

lor instance where sufficient portions lie in different jurisdictions, or
IIvhere a portion is not available for actual partition as being in the
possession of a mortgagee" do not apply j'l the present case .

. ,
* V.B.R., 1897-01, II, 229.
t --- '904-06, II, Civ. Pm., p. L

II I.L.R., 7 Born., 272.

t I.L.R., '5 Mad., 98.
§ --17 Cal., 707.
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Hari Das Sanyal v. P,'an Nath Sa"y": " (1886) was a case where

the Plaintiffs sued for partition of a part of the larrds of which they
were in joiut possession with the Defendants,

The suit w.as held to be bad, the previous Bombay cas" and others
being followed.

'Jogemira Nath Mukerji v, Yujubundha Mukarji t (1887) was
decided on the same ground.

In Chandu v, Kunhamed ::: (189 I) it was explained that the object
of the rule is to avoid multiplicity of action'i;;

In Venkata Nara Si",ha Naidu v, Bhashj1L Karlu Naid" §< (1899)
and Shiv","r Teppa. v. Virappa. II (1899) the rule was affirmed. In
the last mentioned case Mr. Justice Rana De cited a number of
authorities and asserted the rule in emphatic terms.

It is, I think, clear from Mayne's account that the rule is equally
'applicable to cases under the Dayabhaga as to cases under the
Mitakshara Law, There is therefore no reason to doubt its applica
bility to cases under the Burmese Buddhist Law

Now it appears to me that the Plaintiff-Respondent's claim in the
present case, to a share of the produce of land which she alleged to be
undivided family propert,y, was in the nature of a suit for partition of a
portion of the all.eged jOibt property, Whether in such cases there is
but or.e cause of action or whether the caUSLS of actions are entire3y
distinct is a difficult question, and decisions of the various High Courts
can be brought forward in support of either view.

Admittedly the present case would be different if the Defendant
admitted the Plaintiff's title to the land and the dispute was confined
to the share of produce claimed.

BLt when :t appears, from the defence set up, that the Plai.ntiff's
title to the land is disputed, then in my opinion the Plaintiff is shown
to be .5uing for a partial partition.

She asks in effect for- partition and a share of the prodnce of certain
land for one year. The gronnd on which she claims to be entitled to
these things are that the land is undivided family propert)', and that
she is a coheir with a subsisting interest in the same.

The defendant denies that she has an)' suhsisting interest in the
lond, It is that denial that gives her the immediate right to sue for
partition, and the right extends to the whole estate. I therefore think
that the Township Court was right in dismissing the suit on this

gronnd, Offi" J d' . I C .. d'd t 'dThe learned lCJatmg U' lela omffilSSlOner : no conSl er
this question: apparentl)' it escaped his attention,

For the reasons above given, I set aside the decree under review
.,n<"', decree of the Lower Appellate Court, and restore that of the
Township CourL Plaintiff-Respondent will pay all costs.

* LL.R., 12 CaL, S66, ! LL.R., 14 Mad" 324-
t 14 CaL, 122. § 22 Mad., 538-

/I LL.R" 24 Born" 128.

NG.\ Po CaBIN
fl.
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Civil Procedure-O. VII-Io.

Before G. W. Shaw, Esq., C.S.I.
~i! LON Mh. GYI AND MI ME SHIN vs. NGA BA, MI PAW AND MI

PWA SHIN.
Mr. K. K. Roy-fo~ Applicants.

H del-that a High Court by directing under section 22, Civil Procedure Codc,
that a suit shall proceed in a Court in another jurisdiction, and not in the Court in
its own jurisdiction in which it has been instituted, in effi!tt stays further profced
iugs in the latter Court, and makes that Court incompetent to proceed with the
case, and hence the only course open to it is to return the plaint to the Plaintiff
Jor presentation in the proper Court.

References:

I.L.R., 2 All., 241.
---5 All., 60.

IN Civil Miscellaneous Case NO.4 of ,gog of this Court an order
was made under section 22 of the Civil Procedure Code, 'g08, direct
ing that the suit instituted by the present Applicants against Respon

.dents, Mi Pwa Shin and others (Civil Regular No. 3II of ,g08 of the
District Court, Mandalay) sIo,ould proceed at Ma-ubin in Lower Burma.

The :::>istrict Court then refused to return the plaint and attached
~papers to the Plaintiffs to be presented in the proper Court at Ma-ubin,
but forwarded the proceedings to the Court at Ma-ubin, holding that
the order of this Court must be taken to be an order of transfer.

This view is, I think, clearly wrong, as a reference to Skinner v.
Orde * and TnZa Ram V. Harjiwan Das t is sufficient to show.

The jlhraseolugy of the new Code is clearer than that of the old,
'but still refrains in a marked manner from empowering a High Court
"to (( tralisfer " to a Court in another jurisdiction, or, in the words of
Mr. Justice Straight, to "intrude" its orders Uinto the jurisdiction of

·the other High Courts."
A High Court by directing under section 22 that a suit shall pro

"ceed in a Court in another jurisdiction, and not in the Court in its own
jurisdiction in which it has been instituted, in effect stays further pro

.ceedings in the latter Court, and makes that Court incompetent to
ploceeil with the case. The only course open to it is then to return
-tloe plaint to the Plaintiff for presentation in the proper Court, i.e.,
-the Court in the other jurisdiction in which the High Court has rleter-
'mined that it shall proceed. (0. VII, r. 10.)

I set aside the District Court's order accordingly, and direct that it
recall the proceedings and deal with them in the manner now

-e>.p;ained.
The costs of this application to follow the result of the case.

---- --
* I.L.R., 2 All., 24T. t LL.R., 5 All., 60.

Ci1JU Revislon
No. 51 a!

19°9·
Jun. 2;rrd.
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C~vil Procedure-D. IX-g, 13; D. XLI-Ig.

Before G. W. Shaw, Esq., C.S.!.,
NGA CHOK 'IJ, NGA ON GAING.
Mr. C. G. S. Pillay-for Appellant.
Mr. S. Mnkerjee-for Respondent.

Principles by which Courts should be guided in dealing with applications
under these rules.

References:
I.L.R., 6 All., 383.
-- 26 Mad., 599.
IS W.R., 235·

• THIS is an appeal of a two-fold character-( I) under section 584 of
the Code of 1882 against an order under section 556 dismissing an
appeal for default; (2) under section 588 (27) against an order under
section 558 refusing to reopen the appeal.

Under the presenl Code it is quite clear that there is no appeal
against an order dismissing an appeal for default. Under the Code of
1882 this was apparently doubtful, and it was held that such an order
wao a d~,cree and that an""'appeal lay under section 584. Though
I think that view open to question, it is unnecessary to decide the
point. AS5uming that such an appeal lay, tt.e ground taken here is in
my opinion unsustainable. It is that section 556 no longer applied
to a case which had been remanded and resubmitted to the Appellate
Court with the additional evidence and findings on the same. The
contentiq,n is that if the Appellant failed to appear, that was merely
equivalent to his filing no objections and that "in any case the Court
was bou~1 to consider the findings of the Lower Court on the merits."
The learned Advocate relies on Amir Ali and Woodroffe's notes to
O. XLI, r. 26, where a statement is made to this effect on the
authority of Woomesh Ch""der Roy v. 'jo"ard"" Hajrah " (187') and
Umed Ali v. Salima Bibi t (1884). But those cases do not support
his contention. An appeal is still being heard at the stage when the
proceedings have been resubmitted after a remand, and a day has
been fixed for the parties to file objections to the findings of the
Lower Court. There is nothing to take the case out of the general
rule contained in section 556 of the Code of 1882. The decisions
dted did not deal with the situation in question. The only thing they
determined was that 'although a party did not file objections, the Court
was still bound to consider the findings on the merits. There was no
failvre to appear in those cases. The Code of 1908 makes no change
on the point just discussed.

On the merits of the order dismissing for default, the subject of
the appeal under section 588 (27), the District Court's proceedings are
very scanty, not to say defectlve. The application under section 558
is filed in the Process-Record, and the only record of the way it was
dealt with consists of an endorsement olf it by the Judge, refusing to

Oivil ~nd
Appeal No• .,7 of

1908.
April ."d. 1909.-

-------_...._,
• IS W.R., 235. t I.L.R., 6 All., 383.
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reopen on the grounds that the case was called twice (?or thrice), that
there was uo reason why the Advocate should not have appeared, and
that the Advocates in his Court were "exceedingly slack" and had
been frequently warned. '.

There is nothing to show that the Appellant or his Advocate ha:,t
been heard in support of thp. application, or had an opportunity of
proving that there was sufficient cause.

Before me it is asserted that the Appellant was taken very ill with
<:holera or something ofthe Idnd at 10 o'clock at the Advocate's house,
.and that the Advocate considered himself bound by humanity to stay
and attend to him, and was only too late by 15 minutes after all.

The application stated that Appellant wa, taken very ill (with what
;, called fever) at the Advocate's hOltse. So far it bears ('ut these
assertions.

I am not satisfied that the learned Judge bore in mind n·e principles
underlying this ang similar rules. As observed in the cases summa
rized in Amir Ali and Woodroffe's notes to O. IX, r. 13, of the present
'Code, "The first object and purpose for which Courts sit is...........•
·that the parties shall be heard, and therefore the object of this rule is
to ensure, within reasonable limits aa to public convenience, that
every defendant sball have a hearing. Similar provisions e::ist in the
procedure of the English and United States Courts, the general rule
'being that, apart from cases where the defendant has not been
properly notified of the hearing, every decree may be set aside fOY
unavoidable casualty or misfortune preventing the party from defend
;I,g or prosecuting, or for fraud practised by the successful party in ob
taining the judgment or for mistake, inadve1'tcnce, su:'prise or
excusable neglect. Applications of this character should therefore
always be disposed of as substantial justice may require, 'and even
wbere there is a doubt the benefit should be given to the appellant
and the decree set aside."

These remarks apply equally well to cases under O. IX, r. 9, and
<0. XLI, r. 19 (corresponding to sections 103 and 558 respectively of
the old Code).

Here again Amir Ali an'd Woodroffe in their notes to O. XLI, r.
19, may be quoted :-"This and the kindred provisions in O. IX,
L 13, mean that the application may be b<rsed upon any ground which
'would be a just and proper one for granting the application, and not
,.that the application can be based upon one ground only, viz" that the
applicant was prevented by sufficient cause from appearing. 1'he
affirmative provisions of the Code, that a plaintiff or appellant may
prove that he was prevented by sufficient cause do not
imply the negative, viz., that an application for restoration cannot be
granted unless sufficient cause (in this sense) is shown." The
.authority for these remarks is the Madras case of Somayya v.
Subamma* (1903) decided under the Code of 1882.

The few modifications made in the phraseology of the new Code
.imply that this interpretation was accepted by the Legislature as
correct.

* LL.R., 26 Mad., 599.
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On the principles just explained, I am of opinion that if the Appel
lant was taken ill at 10 o'clock at his Auvocate's house and if the
Advocate on this account arrived late at Court, Appellant had a good
r~ason for getting the appeal reopened.

But as there is no evidence before me, I cannot prope:ly decide
v:hether the appeal should or 3hould not be reopened.

I therefore set aside the order of the District Court, and direct
that it admit the application, send Gotice to the other side, take
&uch evidence as may be offered, and then decide whether the appeal
is to be reop-ened or not.

Costs wIll abide the final result.

NOA CHOIr
fl.

NGA ON GAme...





UPPER BURMA RULINGS. 3 '

Civil Procedure-I88z-I3; Ig08-II,

Before G. W. Shaw, Esq" C.S.I.
MANURATH SINGH v. RAJ KUMARI AND RAM SINGH,

Mr. 'J. C. Chatterjee-fa, Appellant,
,Mr. S. Muherjee-for Respondent.

A Judgment-Debtor applied under'section 258, Civil Procedure Code, 1882,
to have an adjustment out of Court recorded. The Court, after hearing the
parties and enquiring into the facts, det:ided that the al1e~d adjustment 'vas not
proved. . '"

This order was confirmed in appeal. The Judgment-Debtor afterwardS!
brought a regular suit to recover the money he alleged he had paid by way of
adjustment out of Court.

':ield,-that the suit'was barred by section 13. Civil Procedure Code, 1882.
References;

J.L.R., 2r Cal., 437.
-- 5 Mad., 397·
-- r8 Mad., 26.
'3 W,R" F.B., 69.
L.R., II LA., 37.

RESPONDENT got a decretr against Appellant and during execution
Appellant applied to the Court under section 258 of the Code of Civil
Procedure, 1882, for an alleged adjustment out of Court by 'a payment
,of RS.555 to be certified. The Court dismissed that application on
its merits, and that order was upheld in appeal. The execution of
the decree accordingly proceeded as though no adjustment had taken
place. Then Appellant hrought the present suit for recovery of
Rs. 555, and per. ding decision applied for stay of execution unden
section 243, CIvil Procedure Cod~, or for an injunction under section
1:92, reshaining the Executive Engineer from paying into Court some
moneys attached by Re3pondent in the execution case. Actually an
orJer was issued in Form C~u?l~cia81 That is to say. an attachment

IVl-7

~efore judgmeut was granted. The Court dealt with the application
In a perfunctory and careless manner.

Both the Courts below decided against Appellau!.
A preliminary objection has heen taken on hehalf of Respondent

that the suit was barred by the provision3 of sections 258 and 244· .
There are arrreat many decisions on the sulJiect. See Amir AlI

and Woodroffe's"notes to O. XXI, l,i.2 (corresponaing to section 258).
A series of cases is to be found beginning with Gunamani Easi v.

P"a1lkisko1'i Dasi* (I870), to the effect that ~ suit will lie upon. an
'tmc~rtified adjustment. Gu:namMnts case was o~ where nO applIca
tion had been made by either party for the adjustment to be recorde'd
a, certified.

Vi?'araghava Reddi v. Subbakka t' (I882), was a case where the
judgmeut-debtor had applie6. to the Court nnder section 258, but
beyond the time allowed by the Limitation Act (then only 'S d.ays).

In the last mentioned case it was heltJ that a suit would he on a
promise to certify, and in the absence 0' 3uch a promise 2. suit would

* '3 W.R., F.B., 69· t I.L.R,., S Mad., 397·

Ci.a .nd
Apr'al No. 'So of
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t L.R., II LA., 37.* I.L.R., 21 CaL, J.37.

lie on the ground of fraud or negligence, where, by reason of the
decree-holder's failure through fraud or negligence to certify adjust
ment, t:le judgment-debtor has had to pay a second time.

In other cases it has been held that a snit will not lie, but i.n most
of these the suit was for a declaration that the decree-holder had no
right to execute the decree, or for an injunction restraining him from
e~ecuting it, or for an order setting aside a sale held in execution or
for some similar relief, that is to say, they were cases which sought to
interfere with the execution of the decree in plain contravention of
section 244.
• The subject, as has been said, is lucidly discussed by Mr. Justice

Pigott in Azizan v. Matuk Lal Sahu ..• I cannqt find that the d~ci

slons in the first two cases above cited have ever been shown to be
wrong.

They are representative of those in which it has been held that a
suit will lie, and on which the Appellant relies. The weight of'
authority is on their side.

But the present case differs from those, in the fact that th'e
Appellant (the Judgment-Debtor) applied under seetion 258 (within
Emitation), and the application was dismissed on its merito.

In other words, there was here an order falling within ,eetion 244.
It was confirmed on appeal, and the Appellant did not attempt to get
the appellate decree set aside by this Court. It was therefore final.

If the Appellant was wronged he had his remedy. His grievance
was investigated and adjudicated upon. This cuts away the ground
on which it was held in Viraraghava's case that the, judgmeJ.t-debtor
was deprived of a remedy by the short period of limitation allowed.

Apart from this, it appears to me that the order in rxecution
deciding on the merits against the alleged adjustment and dismissing
Appellant's application is res judicata.

This is the view taken in Curuvayya v. Vudayappa t (r894). Ct·
the report of Ram Kirpal SI",k,,1 v. M"sammat R"p Kltari :j: (r882).

Proceedings in execution are proceedings in a suit-proceedings in
the suit in which the decree was passed that is being executed.;
When therefore a matter directly and substantially in issue has been
adjudicated upon in 3uch proceedings, it \las been heard and finally
decided in a suit, and it is not open to the unsuccessful party to get
it retire\! in a fresh suit. The provisions of seetion r r of the Code
of r90B (corresponding to seetion r3 of the old Code) stand direcjly
in the way. ,

In the circumstances it is unnece3sary to go into the merits.
The appeal is dismissed with costs.

...._...-_ ..~.._--. ..
t LL.R" rS Mad., 26.

MANURATH
SINGH.

••
Ru KUr.1ARI.
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Contract Act-2S.
Before G. W. Shaw, Esq., C.S.I.

JlBDUL GAJ;UR AND FATIMA BIBI v. DEYAN SlNGH, le~al represen
tative of NAN SINGH.

Mr. A. C. Mukerjee-f0r Appellants.
Messrs. J. C. Chatterjee and S. Mukerjee-for Respondent.

,Where a gift is not a question oj inheritance, succession, religious institution
01' usago6 it is governed by the Contract Act. ~ '"

See Buddhist Law-Gift, page I.

Civil3na
Appscl No. 53 of

1906.
February a7th,

1907.-
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Contract-zo, 65.
Before G. W. Shaw, Esq., C.S.I.

SADHU v. NGA 51 GYI AND 1II1 MI.
Mr. C. G. S. Pillay-for Appellant.

HeId,-that where Defendant sold and Plaintiff bought land as a house-site
in the belief that it was bobabaing, and it aftenvards turned out that the land was
State l the parties were under a mistake of fact, within section 20, Contract Act~
-and the Plaintiff was entitled to recover the purchase IjPoey under section 65•

•
See Evidencel p;lge i.

Civz"l ;wd
Appeal No. • 67 cy

£9°5.
FBbYttary a7t!t ll
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S.J.L.B., I., 533.
U.B.R., I892-96, II, 200.
---I897-I90r, II, 499.

Contract-2, 10, II.

Before G. W. Shaw, Esq., C.S.!.
KAN GAUNG vs. MI HLA CHOK, A MrNoR BY HBR GUARDIAN, MI THUZA:.

Mr. Tha Gywe-for jl.ppellant.
Mr. A. C. 1l1ukerjee-for Respondent.

Held,-On the authority of Mohon Bibi v. DUfLrmodas Ghosh * that a
female minor cannot sue for compensation under ~e <!ontract Ad for the..,breadr
of a promise of marriage made to her.

But where the circumstances entitle her to compensation under the Buddhist
1 aw, she can succeed independently of Contract.

References :
* L.R., 30 LA., II4.
I.L.R., 5 Cal., 669.
S.J.L.B .• I., II4.
S.).L.B., 1., 235.

Trevelyan's-The law relating to Minors, srd Edition, page 18.
Amir Ali and Woodroffe's Commentary nn the Evidence Act, 4th Edi-

tion, poges 637, 644.
Smith's Leading Casl:S, roth Edition, pages 808, seqq.
Chan Toan's Principles, pages 28-33.
Kin Wun Mingyi's Digest. II, 50, 53, 54, 64, 73, 75. 78, 83, 88. 142.

143 and 149·
Plaintiff-Respondent sued for Ra. 60 damages for breach of

promise of marriage and Rs. 30 'damages for seduction. She alleged
that Defendant-Appellant promised to give 2t tickals of gold and
Rs. 60 and to ask her in marriage, that she allowed him sexual inter
course 'and also eloped with him on the strength of thia promise, and
that he subsequently failed to perform it.

Delendant-Appellant admitted that he was in love, and that he
eloped with Plaintiff-Respondent, but he said that his parents would
not agree to his marrying her, and denied the alleged promise. He
fnrther said that he was willing to marry Plaintiff-Respondent, but not
to give her 2,', tickals of gold and Ro. 60. As to the facts, the i.ower
Courts are a(:reed tbat Defendant-Appellant did promise to give 2!
tic.kals of gOld and Rs. 60, and to ask for Plaintiff-Respondent ;n
marriage, and I see no reason to doubt the correctness of this finding.
Besides Plaintiff-Respondent herself there is the evidence of her elder
sJster, Mi Bwin Gyi, of her cousin once removed, Mi Chit and of her
"cousin·in-law tWIce removed" Tet Kaung. They all speak to one
particular occasion, in Tawthalin r267 B.E., about lamp lighting
time, when Plaintiff-Respondent and Mi Chit were spinning, and
IJefendant-Appellant in the presence of the other witnessea went to
Plaintiff-Respondent, and in reply to her question as to what he would
do since his panents did not agree, made the pro'llise alleged.

Plaintiff-Respondent al:eged that Defendant-Appellant repeated
this promise on sev.eral oc~asions. But ahe failed to prove this.

Thete wa.' no d,rect eVIdence to support her statements that
D~fendant-Appellant,when he. eloped with her, promised to marry
her on their return, and that after the elopement he promised:) marry
her afterwards,-made this prOOlise to her mother on the way back.

Civil Appsal
No. 76 of

'906•
June :44th,

'907.
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KAN GAGNU
'11.

JIll HLA Caoll:,

Her sister, Mi Bwin Gyi, states that nothing was said about the
marriage when she and her mother went to bring Plaintiff-Respondent
back, and that after the return, when the mother told Defendant
'Appellant :0 ask for Plaintiff-Respondent in marriage, he said that he
could not do so. The mother was not asked about any promise made.
to her. There is however nO reason for disbelieving the witnessea,
although they are relations, in respect of the promise in Tawthalin.

All the circnmstances of the case iucluding the elopement, and the
Defendant-AppeUant's expressed willingness to marry Plaintiff-Res
pondent, support the Plaintiff-Respondent's allegation that he
promised marriage.

The Township Court thought that Defendant-Appellant's object
was to secure regular sexual intercourse and therefore the promise
could not be enforced, That was a strange perversion (f the Law.
A man cannot escape from a promise of marriage because he has made
it without any intention of carrying it out an'd with the~ole object of
getting sexual intermurse on the strength of it. The vardity of the
'~omise depends on other considerations. The Lower Appellate'

..::oitrt pointed out the error into which the Township Court fell.
The Defendant-Appellant in this Court has raised a new point,

";z., that Plaintiff-Respondent being a minor, a promise to marry
-nade to her cannot be enforced. This contention is based' on the
decision of the Privy Council in Moho,-i Bibi vs. Dharmodas Ghosh.'
where it was held that under the Contract Act a minor cannot make
a contract. It is not dispute'd that Plaintiff-Respondent was a minor
"according to the law to which she is subject," viz., the Buddhist
Law fsectlOn rr, Contract Act, and section 2, Indian Majority Act
:(IX of r875)]. But it is contepded on her behalf (1) e,at the Haintiff
Respon'dent's mother was a party, (2) that the Privy Council Ruling
did not decide that a minor could not enforce a contract, .;3) that
Defendant-Appellant is estopped by section rr5, Evidence Act, from
pleading the Plaintiff-Respondent's minority, (4) that a claim for
damages for breach of promise of marriage is not a matter of contract
but of marriage or of tort.

On the first point I have examined the evidence, and regarding the .
matter purely as one of contract, my conclusion is that the Plaintiff
Respondent's mother was not a party. If the promise had been made
to her, there WQuld have been an end of the case. The other ques-
tiuns would not arise. But as I have alreidy said, p.laintiff-Respon.
dent's assertion that Defendant-Appellant made the promise to her'
mother on the way back after the elopement and after the retum,;5
)lot borne out by a single witness, and Tet Kagng's statement, tnat
the mother was present on the occasion of the promise in Tawthalb,
;s not borne out by the evidence of the other persons who were
present. In short the promise was made to the Plaintiff-Respondent
;who was a girl of rb at the time of the hearing in the Township Court.

[With reference to the second point, it is true that in Moh01'i Bibl
ys. Dharmodas Ghosh it was the minor who sought to avoid th",'
alleged contract. But the ground on which their Lordships proceeded

* L.R., 30, LA., II4.
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elVas that an agreement with a minor is nd a contract at all, since by
sections 2, 10 and II of the Contract Act an agreement is a contract
when the :;?arties are competent to. contract, and a minor is not compe
tent to contract. It clearly follows from this that as Trevelyan says
"an agreement made by a minor is not voidable but absol,"tely void,"

'''no effect"can be given to such an agreement at the instance of either
party" and a "minor cannot take advantage" of it "even though it
be for his benefit" (Trevelyan's-Tne Law relating to Minors, 3rd
Edition, page 18).

I pass to the que3tion of e~toppeL Here i~is quite clear that there
was no estoppel within the meaning of sectIon "5, Evidenee Act.
It is only necessary to read that se~tion to see that it can 'have no
application to the facts of the present case. In Mohon Bibi's case
the Privy Council held that section I IS did not apply because there
Was no misrepresentation, the party cemtracting with the minor being
fully aware of the fact that he was a minor in spite of his declaration
to the contrary, Here the Defendant-Appellant made no representa
tion whatever with respect to the Plaintiff-Respondent's age.

Assuming that there are estoppels which do not come within the'
lour corners of sections II5-1 I 7 01 the Evidence Act, as explained by
Garth, C. J. in the Ganus Mam'jact"'ing Co. vs, S"rajmal" quoted
by Amir Ali and Woodrolfe on page 637 of the 4th Edition of their
commentary on the Evidence Act, I am unable to find from a pernsa!
of the note to Doe vs. Oliver on "estoppel by matter in pais" in
Smith's Leading Cases (loth E'dition, pages 808 s,eqq.) anyanthority
for applying the doctrine of estoppel to the present case. The
reports of the cases themselves are not available, but as far as the
nute goes, the elements of estoppel appear to be always the same :
there must be a representation which induces another to alter hi.
rrevio'ls position. .

It has also been pointed out that "it is an absolutely fundamental
limitation on the application of the doctrine of estoppel that it cannot
be applie'd with the object or reoult of altering the Law of the land.
The Law for instance imposes fetters upon the capacity of certain
persons to incur legal obligations, and particularly upon their contrac
tual capacity.. , ...This general law is in no way altered by the law of
estoppeL It is not allowed to enlarge the status or capacity of
p~rtres."...... (Amir Ali and Woodroffe, 4th Edition, page 644, from
Cababe's Estoppel, 123, 124.

It remains to consider whether damages for breach of promise of
marriage can be claimed independently of contract.

The decisions in Burma on the point are-
(I) Mi Kin vs. Nga Myin Gyi t a suit for damages for seduc-

, tion or rather pregnancy. No promise of marriage was
proved, and Mr. J. Jardine held that no question regarding
marriage was raised, and that pregnaI~cy wa3 not a cause
of ~ction on thi: principles of justice, equity and good
conscience.

RA.N GAtlNQ'"
<I,

MI H L< CII:CL

* I.L.R., 5 Cal., 669.
-- _._--

t S.J.L.B., Vol. I, 114·
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(2) Nga Po Thaik "5. Mi fIni" Zan.* This dealt with the
same subject more fully. The decision was to the effect that
as there was no promise 1;.0 marry there was no right to sue.
Mr. Jardine also observed that if in a case of the kind
tLere has been a promise to marry, the Court would look
at all the circumstauces before awarding damages, and the
amonnt wonld depend on circumstances " as the Dhamma
thats very plainly show."

(3) Nga Hrnaing vs .. Mi Pwa Me. t Here a promise to marry
was alleged as well as seduction. The Special Court held
that the case was oue of a breach of contract, and unless
forbirlden by the Burmese Law it would lie, and that the
injury resulting from seduction might be considered in
estimating the amount of damag:es.

These conclusions were adopted and applied to Upper Burma in
Mi Yon ys. Po LIt.:::

They assume what is obviously the fact, that a promise of l"arriage,
and breach of such a.promise are questions of marriage, to be deter
mined in the case of BUddhists according to the Buddhist Law,
"except in -so far as such Law has by enactment be,en altered or
abolished or is opposed to any custom having the force of Law"
(Burma Laws Act, section 13). Marriage under the Buddhist Law is
l.at wholly a matter of contract as was pointed out in Myat Tha vs.
Mi Thon.§ I am therefore of opinion that where, as in the present
case, the Contract Act cannot be relied upon, a suit for damages for
breach of promise will still b:e maintainable if the Buddhist Law
authorizes compensation in such a case.

The Buddhist Law, as to the parties whose consent is nece$ary to
a marriage, is stated at pages 28 to 33 of Chan Toon's Principles.
Briefly it is as foHows :-Up to the age of 20 a Buddhist wom~n who
has not been married before can only be married with the consent of
her parent or guardian, who in the absence of the father is ordinarily
the mother, but the woman's consent is also necessary.

In the present case the Defendant-Appellant got the consent of
FJaintiff-Respondent, but he did not ask for the consent of the mother,
and after the elopement, when for the first time the mother is shown to
have given her cons:ent, the Defendant-Appellant was not willing to
marry the Plaintiff-Respondent.

But according to section 50 of Volume ,2 of the Kinwun Mingyi's
Digest, a girl's parents should grant permission when the parties are
in love and, if they connive at sexual intercourse, this is to be take!,
as consent binding npon them (section 99).

As a rule the Dhammathats seem to consider that when the 'suitc"
fails to carry out his promise it is sufficient that the girl shouid be at
liberty to marry another: and compensation is awarded only to the
suitor when the girl ;,r her parents fail to go through with the matter
(ct. sections 53, 54, 64 and 78). But in certain circulllstances the
suitor is declared to be liable to compensaee the girl or her parents.

* S.]., L.B., 235· t lb. 533· ! U.E.R., 1897-190r, II, 499.
§ U.B.n., 1892-06, II, 200.
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Thus a suitor who marries another woman shall not demand the
restoration of the bridal p~esents (section 73). . ."

In the case of rival sUItors, where one has gwen presents to the
parents and the other has obtained ~exual intercourse frOIr the gir!,
t~.e latter is to marry the girl an'd, if he repudiates her, he is to com
J;lensate the parents for what they hav.e had to pay to the other suitor
',~section 7S).

iWhere the bridegroom repudiates the girl at th;e time of marriage,
if the marriage has not been consummated, he is to forfeit the brid~1

i'lesents and to pay compensation, If the marrillge has been consum-
mated, he is also to pay Kobo (sections 83 and 88). •

Then the seducer is liable to pay compensation to the pa,;ents
'(section 142).
, • And if a man elope~ with a wom:cn because her. parents disa~ree
and subsequently repudIates her., he IS to pay her his Kobo (sectIons
143 and 149).

The case of seduction has been rul~d out, as rot being a question
of marriage, but the other cases dealt with in these passages all involve
questions of marriage, and I think they furnish sufficient authority for
holding that in a case like the present the defaulting suitor is liable
to compensate the girl or hllr parents.

It will-be observed that in the case of ,elopement the consent of the
girl's parents is not necessary to render the man liable,

The present case was stronger, for after the elopement the
Plaintiff-Respondent's mother ealled upon Defendant-Appellant to
carry out his promise, in other words she gave her consent, which had
b"fore been wanting,

In th~se circu'.nstances it appears to me that, apart altogether from
contract, the Plaintiff-Respondent is entitled to compensation unde~

the Bu"dhist Law, and the Plaintiff-RJespondent's minority is
inlmaterial.

The compensation awarded by the Lower Appellate Court was
not excessive.

The appeal is dismissed with costs.

({AN GAUNG.,
I'vlI HLA CHOg.
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Contract-lSI, IS2..
Be/Q1'e G. W. Shaw, Esq.

MAHOMED ALl vs. NGA PE.

Me. S. Muherjee-for Applicant.
Mr. 1. C. Chatterjee-~or Respondent.

Where the driving beam of a sewing machine was bailed to a copper-smith to
repair it by soldering with copper I and excessive heat was applied whereby the
tip of the driving beam was melted and the beam rendered useless.
. Held,-in a.suit for damages against the cappe_mith, that section lSI,
Contract Act, applied, that the degree of ,are required of the Applicant w.:ts that
of a skilled copper-smith, and that the uurcJen of proof lay upon the Defendant to
prove the exercise of such care. .

R-eferences :
Smith's Leading Cases, I, 167.
U.B.R., 1897-0I, II, 337.
3 Rudstone and Colt;rnan's Reports, 596.

Plaintiff-Applicant in this case sned to recover only Rs. 40, the
value of a -sewing machine, and as we shall see, that was ten times as
much as he ought to have claimed. But the point for determination
was not hee from difjicult)'. Plaintiff-Applicant entrusted the driving
beam <ri his sewing maC1line to Defendant-Respondent who is a
coppersmith, for ,repair. He wanted a broken tip soldered with
copper. Defendant-Respondent nndertook to do the repair. The
cuntract was one of bailment, and the law is containe'd in sections I5 I

and 152 of the Contract Act. As the evidence showed Defendant
Respondent employed another copper-smith to do the work under his
in3truct;ons. B'lt he spoke of it as his own work, and it was not
Blleged that he was bonnd to carry ant the repair with his own hands.
Section '154 does not therefore apply. In the course of the soldering
•. excessive heat" was applied, an'd the other tip of the driving beam
was melted, so rendering the driving beam nseless. The qnestion
was whether Defendant-Re,;pondent was liable to compensate Plain
tiff-Applicant for the damage.

The difficnlty of the case lies in the fact noted by Cunningham and
Sheppard in their notes to section lSI, that "the section says nothing
about the degree of skill required of the bailee where the bailment is
made for a purpose demanding some special skill. The test of the
prudent man does not snffice for cases where skill is required, but is
wanting. JJ

It is remarkahle that the same omission is to be found in all the
anthorities on bailment I have been able to consnlt from Coggs vs.
B.rna,·d (1703)* the leading case on hailment, downwards.

The explanation seems to be that cases of the kind lie on the
border line between Tort and Contract, and that damage by a bailee
from want of skill was formerly treated as a Tort. See Pollock 0"
Tort, 7th Edition, page 427, where he quotes from an old case "If a
smith prick my horse with a nail, etc. : I shall have my action upon
the caSe (i.e. an action for Tort) against him, without any warranty

* Sm. L.C., 1. 167'

Civil Reviu'gn ~

No. 401
1908.

January 30th.-
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MAROMED ALI

".
NGA Pn.

by the smith to do well For it is the duty of every artificer to
exercise his art rightly and truly as he ought."

But Pollock goes on to explain that nowadays, "it seems better
h) say thet wherever there is a contract to do something, the obli
gation of the contract is the only obligation between the parties
with regard to the performance, whether there was a duty antecedent
to the contract or not." (lb. 524); and again that "Negligence in
performing a contract and negligence independent of contract create
liability in different ways: but the authorities that determine for us
what is meant by negligence are in the main applicable to both."
"Negligence is the omission to do something which a reasonable man,
......would do, or doing something which a prudent and reasonable
man would not do." (lb. 428).

And he further observes "The general duty of diligence includLs
the particular duty of competence in cases where the matter taken in
hand is of a sort requiring more than the knowledge or ability which
any prudent man m8.y be expected to have. The test is whether the
defendant has done all that any skilful person could reasonably be
required to do in such a case. This is not an exception or extension
but a necessary application of the general rule. For a reasonable man
will know' the bounds of his competence and will not intermeddle
(save in extraordinary emergency) where he is not competent"
(lb. page 43Z).

"1£ the party has taken in hand the conduct of anything n'luiring
special skill and knowledge, we require of him a competent measure
of the skill aud koowledge usually foun'd in persons who undertake
such matters. 1£ a man will drive a carriage he is bound to have the
ordinary competence of a coachman, if he will haLdle a slJip of a
seaman, if he will treat a wound of a surgeon, if he will lay bricks:
cf a bricklayer, and so in every case that can be put. Whoever takes
('n himself to exercise a craft holds _himself out as possessing at
least the common skill of that craft and is a~swerable accordiugly. 1£
he fails, it is no excuse that he did the best he, being unskilled,
actually could. He M1st be reasonably sldlled at his peril." (lb.
page 27).

The yractical result is that the :diligence required in the case in
h&nd wil be according to circumstances, an ordinary man's or some
particular kind of expert's.'" (lb. page 432).

I think this is sufficieut to show that section 15' of the Contract
Act governs the present case, and that by that section the degree of
care required of the Defendant-Respondent was that of a skillld
copper-smith.

The next point to be noticed is the burden of proof. This was dedt
with in Ebrahim vs. Chan Che Sltok." The ruie quoted there from
Scott vs. London Dock Company,t appearS to be applicable: and
according to POllOCk another special rule lays the burden of proof on
Defendent-Respondent. "If a !nan has undertaken, whether for
reward or not, to do something requiring special skill, he may fairly
be called on, if things go wrong, .to prove his competence" (Law of
Torts, 7th Edition, page 437). -

* U.B.R., 1897-01, II, 337.
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---"--
It appears to me to be evident that sue!: an accident as that which

happened in the present case is not the sort of accident that is likely
to occur in the process of soldering, if proper care and skill are us",d.

The Defendant-Respondent made no attempt to prove that it
VI-a5, or that proper care, which here means as above ey.p~ained the
care that wuuld be taken by a skilled copper-smith, was used.

All that he and his employe, Nga Kywe, could say wao that due
care and attention were exercised, a statement which on the face of it
was negatived by their admission that excessive heat was ap'llied, and
by the undeniable fact that the tip of the beam wao melted.

The Lower Court held on the evidence of N~ Kywe that due.care
and attention were exercised, but in doing so it clearly overlooked
the facts which I have just mentioned. In overlooking' these facts, I
am of opinion that the Lower Court was guilty of illegality or material
it,egularity within the meaning of section 622, Civil Procedure Code.

I agree, however, with the Lower Court that Plaintiff was not
justified in claiming the value of the entire machine. One of his own
wItnesses spoke to having made a new driving beam for the Plaintiff
Applicant for Rs. 4, or Rs. 5. Another of his witnesses said that
driving beams are generally :worth between Rs. 3-8 and Rs. 4f
P~aintIff-Applicant himself value'd th" driving beam that was spoiled
at from Rs. 10 to Rs. '5 !lb.t there was no evidence to support him.
He ther~fore not only claimed the valne of the whole machine, when
he could have got a new driving beam cast, bnt he put an excessive
:value on t1.e beam.

I set aside the decree of the Lower Court and grant Plaintiff
Applicant a decree for Rs. 4. In the circumstances I am of opiuion
that ea~h party should bear his own costs.

~\'L<\.HOM.&D A-u
v.

NGAPL
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Contract-n
DAMAGES.

Before D. H. R. Twomey, Esq.
NGA MAUNG GYI vs. RAMZAN ALI.

Mr. S. Mullcrjee-for ,Appellant.
Mr. A. C. MlIkerjee-for Respondent.

Where tho contract oj hiring provides jar tlie paym01Jt oj certain 'wa.ges•
.although it ",ay be optional on the part of the master to find ,"ork and n. ",ay, iJ
h, pleases, discontinue his business, yet he must llcve1theless ~ay tho 'i11ttg8S
GQ.1oed u.pon, whether he find 'lvork faT the servant or not, or h'e wiU render
h1mselJ liable to an action for damages.

See Master and Servant page I.

Civil 2nd App,a:
Na.'o{Ioj

19°'.
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Contract-i4·
Before G. W. Shaw, Esq., C.S.I.

DERAMALL v. NGA SAUNG.
Mr. 1- N. Bas1L-for Applicant.

Hdel-a stipulation ill a bond for payment of interest at an enhanced rate
(120 per cent. per annum) from date of e«ecution, in case of failure to pay
principal and interest at Go per cent. per annum within a time specified, is by way
of penalty within section 74, and interest at the same instead of at the enhanced
rate is reasonable compensation. .

References:
I.L.R., 5 All., 238.
---12 Born., 242.
---29 Cal., 43.•
U.B.R., 1897-01, II, 333.
Pollock on Contract, section 74.
Cunningham and Shephard, Notes on Contract.

THE facts are admitted. PlaintiCf-Applicant lent Rs. 50 to Defen
dant-Re3pondent on a bond dated 13th Tabanng IOo2an 1264 (10th
March 1903). The Defendant-Respondent by the bond "ndertook to
r"pay the Rs. 50 principal t~ether with interest at 8 annas per Rs. '0
pe.r mensem (or 60 per cen£7!i-per annum) in three months, and in case
h·; failed to do so, to pay interest from date of execution at Re. , per
Rs. 10 per mensem (or '20 per cent. per annnm) to date of payment
in full.

Only oue payment of Rs. 50 towards interest was made, viz., on
the 6th Tabodwe IOozan 1266 (9th February '905). Plaintiff-Appli
cant therefore sued. for the Rs. 50, principal, and Rs. 200, balance of
irterest '1t 120 pf'r cent.

The Township Court granted Plaintiff-Applicant a decree for the
full amCJnt claimed, being unaware of any law by which it could'
reduce the iuterest.

On appeal, the District Conrt held that the stipulation for enhanced
interest was "by way of penalty," aud that the Plaintiff-Applicant
was entitled, nuder section 74, Contract Act, only to reasonable com
pensation for the breacb, and proceeded to give Plaintiff-Applicant
a decree for interest at 60 per cent. per annum only, to date of ins:i
tulion, that is to say, it granted him as reasonable compensation
interest at the same instead of at the enhanced rate. It also !"'ade no
older as to c03tS, holding that Plaintiff-Applicant had disentitled
himself to costs by not accepting a sum of Rs. 60 offered by
Defendant-Respondent.

This point may be settled at once. Defeudant-Respondent
offpred the Rs. 60 in fnll satisfaction. A great deal more than Rs. 6'1
was due under the bond at the time the offer was made. Plaintiff
Applicant theref?re refused it, and Defendant-Respondent took the
money away agam.

I cannot agree with the Lower Appellate Court that Plaintiff
Applicant, by not accepting the Rs. 60, in any way disentitled himself
tn costs. He was quite ready to accept the Rs. 60 as a part payment,
but in that case he wished Defendant ·Respondent to sign for the

7

Civil R,vJ·sion
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balance, which Defendant-Respondent woni'd not do. Defendant
Resp~ndent, on the other hand, did not want to pay the Rs. 60 on
arcount : he wanted Plaintiff-Applicant to accept it in full satisfaction,
which Plaintiff-Applicant was not bound to do, and would not do.

Ther~ is no reason why the ordinary rule sh?uld be depar~ed from,
'chat costs follow the event. The reaSOD3 whIch the DistrIct Court
gave for departing from that rnle were not good.

The applicability of section 74 of the Contract Act, to stipulations
f"r an enhanced rate of intereot in case of default, is fully dealt with
in Pollock's notes to section 74 in his Edition of the Contract Act,
and also in Cunningham and Shephard's notes in their Edition. (The
former is the more lucid exposition of the subject.)

The result is that at the present time it is admitted on all hands
that a stipnlation like that in the present case, for payment of an
enhanced rate of interest from the date of the bond, is a stipulation ~y

way of penalty within the meaning of section 74.
I do not understand the Lower Appellate Court's remark that "the

present case clearly falls within the latter category" (i.e., "contracts
by which the enhanced rate was to run from date of default"). The
bond here is explicit and cannot be misconstrued, 'lIt8<;;l\ooo~
"from the date of execution." It is therefore unnecessary to discuss
the question whether the stipulation was intended to form part of the
<oontract or was merely in the nature of a threat; since that question
only arises in cases where the stipulation is for an enhanceid rate of
interest from date of default.

It remains to consider what is reasonable compensation, and on this
point, whether, as the learned Advocate for Plaintiff-Applicant con
tends, the 'case ought to have been remanded by the DIstrict Court
and ought to be remanded now.

The g:eneral principle on which reasonable C01l}pensatie.n should
be fixed, In cases under section 74, Contract Act, was shted in Kala
S"'gh v. Po fFhaung,· and vther.e the contract is to deliver'a certain
quantity of indigo (Nait Ram v. Shib Dat) t or to borrow money at
interest for a certain period (Datub-hai v. Abu Bakr),t Uld in s"ch
like cases no dou"t questions of fact are involved, on 'which evidence
may have ·to be taken... •

·But in a case like the .present, there are no questions of fact which
it is necessary ,to determine.

In RameswaT Prasad Singh v. Rai Sham Kishn, § where the stip"
lation in question was similar to that of th,. bond in the ·.present case,
the·Subordinate Judge allowed as reasonable compensation ·interest at
the same instead of the enhanced rate, and that decision, as far as ,it
went, was upheld by the High Court. ,

I have not been able to find any cases like this, where a remand
was ordered with a view simply to determine what would be reasone!'le
compensation. _

Here the original rate of interest was very high, ·.6o.per cent. per
annum, and it is interest at that rate which the DistFictCourt .has

-----_._._---------
t ,LL:R., Jr2 'Bom., 242.
,§ ~29·Gal., !4S.
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allowed as reasonable compensation for the breach of the contract fo
r~pay the principal within three months (with interest at that r~'e).

It appears to me to be very fair comp"nsation indeed, and I am
unable to see any just ground for complaint with the way the District
Court exercised its discretion in this particular.

My conclusion, therefore, is that the only modification which if is
necessary to make in the Lower Appellate Court's decree is ;n respect
to costs. .

The decree of the Lower Appellate Court is modified. The r elen
oant-Respondent will pa)' the Plaintiff-Applicant's costs in the Lowe~

Courts in proportion to the amount decreed.
The Defendant-Respondent will also pay lIPlaintiff-Applicant's

tosts in this Court in proportion to his success. •

DSitAM.UoL
v.

NG! SJ.UlfG.
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Court·fees-7 (Xl (d).
Before G. W. Shaw, Esq., C.S.I.

V THI HA '/I. U THUDATTHANA (I), U KEIKTIMA, U ZAGAYA. V
EINDAMA, V THUDATTHANA (2), U EINDA, V SANDAWAYA.
V NAGIYA, U WISEIKTA, U KEIKTI, U NANDA (I), U ZAWTA.
V ZANEINDA, U THUZATA, U NANDA (2)\:iU SANDIMA.

Mr, S. Mukerjee-for Appellant.
Mr. 'J. C. Chatterjee-for Respondents.

Nature oj a suit /.) enforce a decision oj the Thathal1ubaitlg. Court-jee
paynble on the same

-------
See Buddhist Law-Ecclesiastical, page S.

Civil Appeal
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Damages.
Before D. H. R. Twomey, Esq.

MI HLA WAING vs. NGA RAN.
Mr. 'J. C. Chatterjee-Inr Applicant.

[n decidiltg ~Qhethcr an awm"d of compensation in a seduction case should be
enforced or not, the Courts have only to look to the provisions oj scct£ons 520 and
52I, Code of Civil Procedure, and determine whether~y of the grounds 1ncn
tioncd or referred to in those sections is shown against the award. The" fact
that the subject-matter of an award is not such that it could be a cause of action
~n a ~ivil Snit is 1Wt necessarily an objection to the legality of the award.

See Civil Procedure, page 19.

Ci'!}£t /?evt"sio,:
No, 73 of

IQo7·
A.arch ejtl:,

19°8.
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Evidence-58, 91.
Be/o"e G. W. Shaw, Esq.

SADHU v. NGA S[ GYI, MI ML
Mr. C. G. S. Pillay-for Appellant.

Evidentiary admissions and admissions by the pleadings distinguished.
H'eld,-that an admission by Defendant (in his preliminary examination) of

an agreement alleged in the plaint was not excluded by section 9I, Evidence Act,
-and rendered proof of the agreement unnecessary. ~

Transfer.o£ property--ss (2)-The principle applied (lS a matter of ju~tice,
equity and good conscience. .

, H ald,-that where Defendant sold and Plaintiff bought land as a house~
site in the belief that it was bobabaillg, Defend,ant impliedly guaranteed that he.Iad a good title and Plaintiff was entitled to recover the purchase money when it
turned out that the land was State and he was prevented from building on it.

Contract 20, 6S-Held,-that where Defendant sold and Plaintiff bought land.
as a hbuse~sitc in the belief that it was bobabaing, and it afterwards turned out
that the land was State, the parties were under a mistake of fact, within section
20, Contract Act, and the Plaintiff was entitled to recover the purchase money
·under section 65.

References:
Amir Ali and Woodro1i'e's Evidence Act, section 58.
lJ.B.R., 1897.01, II, 379 (Iollowed).
Gaur's Law of Transfer in British India, vols. 1, 48I, 497, III, I272.

Plaintiff-Appellant sued to recover Rs. 180 alleging that he bought
for that sum a piece of land as a house-site from Defeudants-Respond
.ents, they agreeing to make good any loss he might incur in respect of
the transaction, and that the Deputy Commissioner thereafter declared
"the lana to be Scate and refused permission to him to build on it.

Defendants-Re.;pondents admitted these allegations. In the
written statement indeed Defendant-Respondent, Si Gyi, denied
having agreed to make good any loss, but in his prelimin~ry examina
t;on, before issues were framed, he admitted that he and his wife, the
·other Defendant, had done so.

The sale-deed was unregistered and was on that account inadmis-.
·sible in evidence and was rejected. And oral...,vldence of the transac
lion was excluded by section 9', Evidence Act.

The Township Court dismissed the suit on the ground that the
agreement did not cover the action of the Collector for which Defend
.ants-Respondents were not responsible. The Additional Judge
thought that it was Plaintiff-Appellant's duty to find out whether the
land was State or bobabaillg before he bought it. On appeal the Dis
trict Court confirmed this decision. The learned Jndge apparently held
tl,at the admissions of the Defendants-Respondents could not be
rroved. He also thought, applying the maximum of "caveat emptor,"
that Plaintiff-Appellant did not exercise proper cwtion and that the
agreement to make good loss which Defendant-Respondent admitted
in his preliminary examination would not extend to action .by the
Collector "of which he had no knowledge or warning at the time of
.,ale, and which completely altered the status of the land."

First with regard to the admission, I think the District Cour~

.]JNhaps overlooked the distinction between evidentiary admissions

Civil :ma Appall
No.•670/

I90S·
February 37th,

'90 7.-
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SAt)HU
v.

NGA $, Gn,

ar,d admissions by the pleadings.* If Defendants-Respondents had
adhered to the position they took up in the written statement, no
doubt PlailJiff-Appellant would have been unable to prove ~dmi:sions

which they might have ma'de elsewhere, or might make m evidence>
(as Defendant-Respondent; Si Gyi, did when he was examined as a
""itnes;), But admissions by 'the pleadings stand on ;:. different
footing, Section 58 of the Evidence Act is the provision of law which
governs such admissions.

The circumstances of the case are precisely those of Nga Kat v.
Nga So t which apparently escaped the notice of the Lower Courts.

On the authority of that ruling, I am of opinion that it was not
necessary for Plaintiff-Appellant to prove the ;:.greement in question.
2nd there was nothing to exclude the Defendant-Respondent's
admission made in his preliminary exa.mination.

The question is whether the agreement covered the action of the
Collector. On this point I am unable to see how that interference can
be excluded from the operation of the agreement. The Plaintiff
Appellant wanted a house-site, and the agreement was intended to
protect him against interference which would prevent him from the
~eaceable enjoyment of the land as such. As soon as he had got the
land he was plevente'd by the Collector from building, It wa', declared
that the land was State and that Defendants-Respondents should not
have sold it. It is quite clear that they sold it as bobabaing land. As
the District Judge has observed, they had no knowledge or warning
that the Collector would declare it State, Presumably Plainfff
Appellant was equally without any information of the kind.

In these circumstances it appears to me that Defendant,,· Respond
ents are liable on their agreement to restore the purchase mo;,ey to
Plaintiff-Appellant, which is all he asks for.

In the face of the agreement I do not see how the rule of ra7leat
emptor could in any way be applied. Apart from this it i,1 vcr\, ,hubt
ful whether that maxim retains validity in respect of the vendor's
title. In his Law of Transfer in Britis.h India, volume 3, paRe r272,
Gour says, "The doctrine of caveat emptor is now no longer current
in India. Even in England the rule is said to be circumscribed by so
many exceptions as 'well-nigh to eat 'up the.rule' . . . . Both
under section 55 of the (Transfer of Property) Act and section rag of
the Indian Contract Act, there is a clear warranty of title implied in
'every cOritract. ,

By section 55 (2.) of the rral'sfer of Property Act, "The seller
shaJJ be deemed to contract 'v.ith the buyer that the interest which the-.
seller professes to transfer to the buyer subsists, and that he has power
to transfer the same." On this. Gour says in his work already cited,.
volume I, page 48r, quoting from a Bombay decision, "A defect in
title will render the vendor lia!:>le to. damages independently of a.ny·
fraud on his part. In this respect the law is the same as in Encrlan'd,
where it is not necessary to aver fraud to obtain damages fpr th~ con
~'eyance of defective title." ALii again at page 497, "The vendor-
__ • _. 0._. __• ~ • .._._ __

* See Amir Ali and Woodroffe's Commentary on sectioDs8, Evidence Act.
t ;J.B,R., 1897-01, II, page 379.
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under this clause is deemed to contract that he has title to convey the
property sold by him. The old rule of Cit1Je"t emptor is thus now
~bsolete anI! the covenant here enacted must be taken as incorporated
into every contract . . . Under this clause the vendor is presumed
to guarantee his title absolutely to the property. And if, after pur
chase the vendee discovers a material defect in the property, he is
entitled to rescind the 'contract."

The Transfer of Property Act of course i3 not in force, but the
prmciple deserves to be followed as a matter of j~tice, equityand.good
conscience.

There is yet another consideration. Both the parties believed at
\he time of the sale that the land was bobabaing. It appears to me
lhat this was such a mistake as is referred to in section 20 of the
Contract Act. The Collector's order did not in reality alter the status
of the land. It declared it to be in fact State, that is, to have been
always State.

This being so, section 65 of the Contract Act requires that Defend
ants-Respondents should restore or make compensation for th"
advantage they received: and this apart from any agreement such
as that ~ere admitted to hlfl'e been made.

For these reasons I set a3ide the decree of the Lower Appellate
Court and grant Plaintiff-Appellant a decree for Rs. 180 and costs as
prayed.

SA.Dau
".

NGA 51 GTE"..
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II, 390.
391, superseded.

Evidence-·9I.
Before G. tW. Shaw, Esq.

NGA WAlK AND MI NU vs. NGA CRET AND NGA PO TUN.
Me C. G. S. flillay-Advocate for Appellants.

Mr. 'J. C. Challt:rjcu-Advocate for Respondents.
H chi-that where money is lent on terms contained in a promissory note given

at the til1le of the loan, the plaintiff is debarrcd by Section 91 of the Evidence Act
from resorting to the original consideration.

l?L'jcnmcL's:
1 lliUit, SS.
U.B.R.. ,897-'90',

I.L.R., 3 All., 7'7.
-- 4 All., '35·
-- 9 All., 351.
-- 26 All., '78, followed.
-- 12 Born., 443.
-- 24 Born., 360, dissented from
-- 3 Cal., 3'4.
-- 7 Cal., 256.
-- 8 CaL, 721.
-- 23 Cal., 8ST, dissented from
-- 5 Mad., 166.
--- 7 Mad., """"
-- 10 Mad., 94·
-- 23 Mad., 527.
21 W.R., I.

24--88.
f'laintiffs-Respondents sued for Rs. 610 being Rs. 400 principal

and RS.2\0 interest due on a document. Defendants-Appellants
dcnied having borrowe:d the money or executed the document.

Thc Subdivi3ional Court found that the execution was not proved
Bnd diJlIlissed the suit. On appeal the District Court held on the
a"thority of Nga Hlaw vs. Nagassat * and Ewing vs. White t that
P!aintiffs-Respondents could succeed on the original consideration
and reman'ded the case for a fresh decision-Ifon the merit3." The
case had been decided on the merits in the first instance aDd not on a
preliminary point, and Section 564, Civil Procedure Code, expressly
barred a remand for a fresh decision. If the case was to be remanded
it could only be remanded under section 566.

The Subdivisional Court however came to a fresh decision-in
favour of Plaintiff3-Respondents, and this was confirmed on a new
appeal by the District Court.

The main point now for determination is whether the Lower
Appellate Court was right in holding that Plaintiffs-Respondents
''''ere entitled to succeed on the original consideration, that is on oral
evidence of the loan apart from the document.

The Rulings of this Court on the subject are those on -vhich the
Lower Appellate Court relied Nga Hlaw vs. Nagcssat and Ewing vs.
'White, both dating from c898. Undoubtedly they leave the matter
in .some obscurity. There were "in existence some cases which they

(,"t'lJd :md App1at:
No. '45 oj

1906.
July 151h.

19°7·

* U.B.R., 1897-01, II, 390. t U.B.R., 1897-01, II, 39!.
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NGA \V AtK did not .refer !o, ancl there have been .some morc recent decisions by
•. the IndJan I-IJgh Courts. In these CJrcumstances I have taken the

NG-\ CHBT. cpportunity of re-examining the authorities.
1nkar Chandar Rai vs. ,iVIadhab Chanda·,. Ghosh (J873) * was

a smt on an unstamped prorl11ssory note: the gist of which was "R.
N.B. deposited with me Rs. goo ... I will pay the same on dem~n'd,"
etc: It.w'-3 held that the ~Iaintiff could not "make use of that part
of Jt whJch states the deposJt of money, and say that from the deposit
there arose a contr~ct on the part of the Defend,ant to repay it,
because here the partIes have made an express contract wnich has beeu
put in writing. The Plaiutiff cannot resort to any implied contract·
if he recovers at ~n! i~ mus~ be on the contract ac~ual1y made, and h~
must prove that,. Jf Jt JS demed. And he must 'do It by the production
of the writing, which not being stamped, cannot be used in evidence,
and the suit must fail." It is not necessary to refer to that part of
the judgment which dealt with the question whether the PJaiutiff could
succeed on the Defendant's admission.

Similarly iu Prosanno Nath Lahi"i vs. Tripul'a Sundari Debi t
(1875), oral evidence was held inadmissible where a deposit of money
was made on a promissory note, which was excluded for want of a
stamp, the ground taken beiug that the contract was reduced to writing
and the only cause of action which the Plaintiff had against the
.Defendant ar05e out of the contract embodied in this unstamped
"(lTomissory note.

The next case was Golap Chand Marwari vs. Thakurltni M.
Kllari :j: (1878). That was also a suit au an nnstamped promissory
note. It was held on the authority of an En15lish case F arr vs.
Price § that the existence of an unstamped promJssory note does ,not
preverltthe lendor of money from recovering on t~e original ~on

'sideration, and it was considered improbable that the lunges who
<J""cided Ankar Chandar Rai's case intended to oV1Orrule ·Fltrr vs.
Price. No reference 'was made to section' gl, Evidence Act, cl:which
was evidently in the minds of those Judges). The principle of Fa,."
vs. Price was not explained, and the report docs not show, whether
the loan in question was made before and independently of 'the
-execution 'of the 'promissory' note.

ln 'Bana7si Vas vs. Bh,khMi Vas II (1881), which was a suit on
an unstamped promissory note executed for Rs. 800, found due on an
adjustment of accounts between ·the panties and agreed to be paid by

insta1ment's, it was held that the agreement co.me to at ,the adjustment
for payment ty instalments was expressed in writing in the promissory
note, and the terms of the agreement could only be proved .by the
promissO"lY note, section gl, Evidence Act, clearly appl}inJ' The,
suit was for an instalment due under the agreement, and Mr. J.
Spankie said that after the adjustment if the ~laintiff had sued for

·the whole Rs. 800, independently ·of the .promJssory note, he coulii'
not doubt tlrat the suit would 'have ibeen maintainable. Evidently ,the
..iew wliieh 'the learned Judge 'took was that the obljgation :to J'~y

* 21 W.R.J. t 24 W.ll.., ·88. . :j: I.L.R., 3 ·Cal., <1'4·
§ I East, 55. II I.I..R., 3 All. 7"7.
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l{s. 800 existed before the promissory note was executed, and iude...
pendently of it.

Then comes the important case of Shaikh Akbar vs. Shaikh Khan"
(188I). Jt was also a suit on a promis,;ory 110te which was insufficiently
stamped, and was lost. i\nkar Chandar Rai's, Prosanno Nath
Lahiri's and Golap Chand Marwari's cases were referred to

It was held that there was no loan independently of the note. Sir
R. Garth, C. J., explained, as it seems to me in a very lucid manUL-,
in what circumstances evidence may be. given of the original considera
tion where a promissory note is inadmissible.

He 3aid "whether evidence of the consideration for the note was
a.]mi,silJle depends upon the circumstances lInder which the note
was given." He then went on in the words quoted in Ewin"'g vs.
'White to explain that there are two classes of cases: one where the
-cauSe of action is complete in itself, before a. bill or note is given, and
the other where there i; no cause of p.ction independently of 'the bill
-Of note, I(as for instance, when in consideration if A depositing money
with B, B contracts by a promissory note to'repay it, ... here-there is no
",ause of action for money lent or otherwise than upon the note itself
...... In such a case the note is the only contract between the parties."
He explains furtber that Ankar Chandar Rai's and Prosanno N"th
Lahiri's were cases of this second class, while Golap Chand Marwari's
·case appa~ently belonged -ill the first class, He implies that Fa" v&,
Price tclonge'd to the first class;, and states distincly that 'james vs.
Williams and other cases mentioned in Addison on Contracts, 3rd
Edition, page r204 (? roth Edition, page 140) t did so.

In Hira Lal vs. Datadin (1881) ;j:, there was a loan already
'existing, and part of it had been repaid, when a promissory note was
executed in favour of the creditor for the balance. This was clearly
a case falling inLo Sir R. Garth's first class, and the very brief judg
ment of Jud((es Straight and Oldfield to the' effect that the "existence
of the promISsory note does not debar the Plaintiff from resorting to
the original consIderation,'" does not indicate that they proceeded ,on a
dIfferent principle. '

Valiappa Ravuth"n vs. Mahummed Kasim Marakayar § (I88I)
s'milarly was not inconsistent. It was a suit upon a hundi. There
was notbing to show that the consideration was paid independently
of the hunlli. The decision ·that the suit was "brought on the hundi
lind the 'Respondent can only recover on the hundi"'was only as far
as appears such a decision as Sir R. Garth would have passed in a
<:ase falling in hi" second class.

In Radhakant Shaha vs. Abhaicharnll (1882), we have an instance
in which Sir R. Garth applied and incidentally explained ·his own
decision in Shaikh Akbar vs. Shaikh Khan. It was a suit on a ]",ndi.
'<;'he Plaintiffs had advanced, (i.e., lent) Rs. 500 to the Defendants on
the security of the hundi. Sir R. Garth said, "if the c'nsideration
for the bill haa been an independent cause of actinn complete in itself

NGA WAIF:.
V.

NGA eRST.
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before the bill was given, the Appellant's argument would have been
well founded. But here it is stated in the plaint, and it is evidently
the fact, that the Rs. 500, which was the consideration for the bill,
was advanced ... upon this particular bi11, and as the bill itself is the
best evidence of the terms upon which the advance was made, the
Plaintiffs could not establish their case without proving the bill." H<;
referred to Shaik Akbar's case as fully explaining the law npon the
snbject.

I(rishnasa1ni vs .. Rangasami';' (1883), a suit on a promissory
note was placed by the Judges who decided it iu the first of Sir
Richard Garth's classes, the cause of action being complete in itself
before the giving of the note. The facts are not reported with suffi
cieut fullness to .enable' me to state them independently. It must
be taken that the loan had been effected verbally in the first instance,
and that the promissory note w~,s given afterwards on l{ account of
the debt" or as collateral security. If this was not so, then I think
that the classification would be wrong.

In Pothi Reddi vs. Velayl£dasivan t (1886), the terms of a contract
to repay a loan of money with interest having been settled and the
money paid, a promissory note specifying these terms was executed
la~er on the same day by Defendant and given to Plaintiff. The pro
mIssory note was not stamped. It was held that to rule that where
the original cause of action is the note or bill itself (Sir R. Garth's
2nd class), it is open to the Plaintiff, if the note is lost or not receivable
in evidence,-to frame his suit as one for money lent independently
of the note, would entirely nullify section 9', of the Evidence Act,
that "when a loan is made by Plaintiff to Defendant, and in considera
tion of that loan the Defendant contracts by a promissory note to pay
it with intere.:?t at a certain date, there is no cause ,of ~ction fo~ money
lent or otherwise than upon the note, and if for want of a stamp the
note is not receivable in evidence, the Plaintiffs' claim must fai1.)J It
was held that that was a case of the kind.

In Balbhadar Prasad vs. The Maharaja of Betia ::: (1887), a
decree-holder agreed with tlie Maharaja to discharge an employe oC
his from arrest in execution of decree, upon the condition that he (the
Maharaja) would pay the amonnt of the debt. Accordingly the Maha
raja executed a promissory 'note reciting the circumstances. It was
not stamped. It was held that evidence of the original consideration
"as admissible. Two of the three Judges gave different reasons for
iheir opinion; Edge, C.J., that the promissory note did not express
what the real contract was, Oldfield, J., that there was nothing to
show thdt the docnment was intended to embody the contract between'
the parties, Straight, J., gave no re"sons. With great respect I
\enture to doubt the correctness of this decision an'd the reasons giVe7.1
for it.

The document stated all the essential facts of the transaction, ,and
there is nothing to indicate that it was not intende'd to embody the

.y,. I.L.R.., 7 Mad., 112. t LL,R., IO .iv'.dd" 94,
t I.L.R., 9 All., 351.
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I think that section 9r, Evidence Act, clearlyterms of the contract.
barred oral evidence.

We come next to Da?n~dar Jagann:zth VS. Attnara1"'~ Babaji '*
(r888). The facts were sImIlar to those of Ankar Chandar Rai vs.
M?,dhab Chanda,. Ghosh.. The !?efendant borrowed Rs. 38 on a pro
n'lssory note. He achTIltted thIS, bot pleaded payment and relied
"Iso on the note being unstamped. Jardine, J., held that the cause of
adien was the promissory note, and that oral evidence was inad
missible (or at least that the Defendant's adm~ion did not avail the
Plaintiff's). . - <

Birdwood, J.'s remarks are not very clear to my mind. But he
held that section 9r, Evidence Act, excluded any evidence of the
transaction but the note itself. The decision was therefore clearly
in accordance with Shaikh Akbar vs. Shaikh Khan as interpreted
above.

In Pramatha Nath Sandal vs: Dwarka Na~h De t we have the
first authoritative pronouncement that in Sir R. Garth's class 2, as
well as in his class I, oral evidence of the "original consideration"
may be given independently of the promissory note.

The most important part of the Judgment is quoted in Ewing vs.
IWhit.. I shall refer furtImr on to its interpretation of Shaikh Akbar
vo. Shaikh Khan. I will only remark here that the learned Judge did
not touch upon section 9r of the Evidence Act, and that his decision
proceeded mainly on the Defendant's admission of the loan and of
the execution of the note in question. - .

In Ramachandra vs. Venkataramana ::: (r899) a Plaintiff who
was ullable to .ely upon his promissory note was allowed to resort to
the original consideration. But the report of the case does not
enable me to say whether the facts fell into class r or class 2 of
Shaikh Akbar vs. Shaikh Khan. It cites no authority, and gives no
explanation of the conclusion come to. In its reference to Pothi
Reddi vs. VelaYlldasivan I confess that I do not understand the
judgment.

K,·ishna.ji vs. Rajmal § (r899) followed Pramatha Nath Sandal
vs. Dwa"ha Nath De. It was a case whether Plaintiff lent the Defen
dant Ro. 675 and at the same time took a hundi " to secure its repay
ment." In other words, it was a case falling into Sir R. Garth's
second class. Jenkins, C. J., said that" Golap Chand Marwari's case
lays down no new law but merely professes to follow Farr vs: Price,
which is but one of many cases where the law has been sJlTIllarly
expounded," and referred with approval to Sir C. Petheram's
decision in Pramatha Nath's case and his experience and knowle'dge
of commercial law.

_ He went on to give his reason? for tJ:inking that section 9!,
Evidence Act, does not -bar oral eVIdence III these cases. He saId
"it is true that the terms of the contract contained in the Huncli can
•.only be proved by the hundi, but this does not prevent proof of the
loan independently of the note." .

* LL.R., 12 Born., 443. t LL.R., 22 CaL, 851.
t LL.R., 23 Mad., 5"7. ~ LL.R., 24 Born., 360.

8

NGA WAlK
V.

NG..... CHET.



!O UPPER BURMA RULINGS.

NGA WAlK
~,

NGA CHRT.

Oldfield, J.. in Balbhadar Prasad's case, had apparently taken a
similar view which he supported by a quotation from Best on
evidence.

I ventute with the utmost respect to express the opinbn that this
is not a justifiable interpretation of section 9', Evidence Act, and
.that if it were correct, it woule: nullify the provisions of that section
altogether

The object of sectIOn 91, EVIdence Act, IS to exclude not oral
evidence of the contents of the document, but oral evidence of the
transaction. As Amir Ali and Woodroffe say quoting from Tayler
(9th Edition, paragraph 401) "Oral proof cannot be substituted for
the written evidence of any contract ...which the parties have put in
writing ... The written contract is not collatera'l, but is of the very
essence of the transaction" (Amir Ali and Woodroffe, Evidence Act,
4th Edition, page 454).

Mr. J. Candy in ,the same case referred to Him Lal vs. Datadin
as authority for holding that section 91 did not bar oral evidence.
But as we have seen, Hini Lal's case was one where the cause of
action was complete before the promissory nnte was executed.

The last and most recent is Parsotam Narain vs. Talley Singh"
(1903), which was decided by Mr. J. Aikman. The Plaintiff §lIed on
a promissory note which was insufficiently stamped. The facts were
that the Defendant borrowed Rs. 200 on terms contained in the note
which was given at the time of the loan.

It was held that the Plaintiff was not entitled to set up a case
independent of the note. The learned Judge referre!l to Shaikh

CAkbar vs. Shaikh Khan, Radhakant Shaha vs, Ab1<ai Charn, Hira
Lal vs. Datadin and Pramatha Nath Sandal vs. Dwarka Nath De
"nd dissented from the latter's interpretation of Shaik Ak'ba,' vs.
Shaikh Khan. He held that when a Plaintiff lends money on terms
contained in a promissory note given at the time of the loan, he must
plOve those terms by the promissory note, and that the 'lecisions
which have held otherwise ignore the provisions of sections 9', 65
and 22 of the Evidence Act.

I anl under the disadvantage of being unable to refer to any of
the English cases cited. None of the decisions which profess to rely
on them give sufficient information of the facts to enable me to fOim
an opinion of their precise effect.

It is,. however, noteworthy that the learne'd Judges who apparently
regarded them as an authority for admitting oral evidence, in cases
falling- in Sir R. Garth's secon'd class, either omitted altogether t~

consider the bearing of section 9', Evidence Act, or else put forward
explanations of that section which will not bear scrntiny.

Sir R. Garth's EXposition of the law in Shaikh Akbar vs. Shaikh
'Khan has been accepted on all hands as correct. And I have nO
hesitation in giving my a'dherence to Mr. .1. Aikman's interpretation
of it in the last cited decision, rather than to that adopted in Pramatha

,Nath Sandal vs. Dwarka Nath De and in Krishnaji vs. Rajma!.

* U':.R., 26 All., 178.
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There can ~e no !'lanner of 'doubt that Sir R. Garth distinguished
h,~tween ~ases III wh~ch ~ cause of action is complete in itself before
the p:O.ffilssory note IS gIven, cases, that is, where c.g., ~he loan and
lhe glvm~ of the promissory note are different transactions and the
note is not a reduction to writing of the loan transaction ~nd ca3es
where .the bill or note is given as p~rt of the original tra~sactionJ as
the WrItten record of that transaction: and that he did not intend to
s~y that in the ~econd of these two classes of cases, the creditor may
(hsregard, the bIll or not~, and sue on the original cOll3ideration.

For the reasons explamed by Mr. ]. AikIllliln, I am of opinion that
lhis is clear from the judgment in Shaikh Akbar's case' itself" and in
face of Ra~llakant S~aha vs. Ab~aicha,,~, it is impossible to adopt
any other mterpretatlOn. There IS nothmg about a loan to take it
(ut of the operation of section 91, Evidence Act.

In short, I hold that where the promissory note is the. record of
the loan transaction, section 91, Evidence Ad, debars the Plaintiff
from !'{'sorting to the original consideration. In the present case the
document was to the following effect :-

"On the 8th Wazo laza1l, 1265, Ko Waik and his wife Mi Ni .
enid to U Chit and son Ko Po Tun, \Ve are in need nf
money, please lend us ~. 400, on interest at 4 annas per Rs. 10 per
month; accordingly U Chit and son .lent the money on
interest at 4 annas per Rs. IO per month. The pri>Jcipal and interest
must be paid in full on the forthcoming month of Tag", Ko Waik and
wife agreeing that in case of failure to pay the money, the land
described below should be taken up and enjoyed :-This is the first
time the land has been mortgaged. It must not be mortgaged to
any ...inc else."

The latter part was ineffective for want of regishation, but the
former part, which contains a distinct promise to pay, comes within
th e definition of a promissory note given in section 4 of the Negotiab!e
Instruments Act (1881).

It is also obviously on the face of it, the record of the loan trans
action.

It follows from what has gone befo,e, that section 91, Evidence
Act, barred the admission of oral evidence of the loan.

With reference to the evidence adduced in proof of the execution
of the promissory note, the Lower Appellate Court omitted to come
to any finding on it. Presumably, the learned Judge did not think
tr.e evidence sufficient} or he would not have remanded the case fOli
proof of the or,ig.inal consideration...B.ut this is uncertain, I there!ore
record my opmlOn that the SubdlvIslOnal Court came t.j the nght
conclusion. The witnesses were in disagreement. Two of the~_l

"ere casual witnesses and the third a daughter of the Pla:ntiff, Nga
'Chet's. All were cont.adieted by the 'document itself when they
~tated that it was signed for Defendant, Nga Waik, in ink. As Nga
Waik was literate there was also no reason why he should not have
signed his own na~e. It was not ...f course necessary for him to do
so. But a person who lends money and does not take the ",reoaution
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of getting the debtor's own signature, adds very greatly to the
difficulty of proving his case if he ultimately has to go into Court.

The D"feIidant-Appellants entirely denied the loan. Their
udenee was that the claim was a false one, and that they'were else
where at the time when they, were stated to have signed the
oocument. They adduced evidence to prove the alibi. 1t is not
necessary to discuss that evidence. The Plaintiff-Respondent
failed to prove the execution of the document.

The Lower Appellate Court's decree is set aside and the Plaintiff
Respondents' suit is dismissed with costs.
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Evidence-8, 18 (2 l, 21, 6~h 66, 91, 157, 167.
Befm'e G, W, Shaw, Esq,

MI LE BYU VS, MI SHWE MYA AND NGA BA 0,
Mr. C, G, S, Pillay-for'l\ppeHant,

Mr. 1. C. Clllltfcrjce-for Respondents.
"Hearsay"
Distinction between secondary evieence of the contents of a document and oral

evidence of the transaction.
R/Jforollocs :

U, B,R, 1892-96, II, 586,
---1897-01, n, 382, 556,

The Subdivisional Court in trying this case seems to hav~ pro
ceeded as though the ruliugs of this Court for the last 16 years had
not existed,

In the first place the rules contained in section 85 of the Transfer
of Property Act required that all interested persons should be joined
as parties-if they did not wish to be Plaintiffs, then as Ddendants.
ThIS has been the law in Upper Burma since 1392, See Nga Ko vs.
Nga [(-ye,· and Upper Burma Courts Manual, paragraphs 659-66x.

The Defendant also in her written statemeut expressly took an
objection Oll this ground" '

P"wever, the non-joi'llder cannot now be considered,
In the next place it appeared from the Plaintiff Mi Shwe Myi's

,preliminary examination that there was a document of mortgage, and
sections 65 and 66 of the Evidence Act required that the Court should
'take notice of that fact, Innumerable decisions of this Court have
insisted on th~ due observance of the Law of Evidence in this parti
cular ~f. for example Abdur Razzah vs. Mi U ** and Mi Ein Min vs.
11111 Tha.:j: _

'TI,e Plaintiffs-Respondents did not ask that notice might be given
Io Defendant-Appellant to produce the mortgage deed and no such
notice was given to her, The Court nevertheless proceeded at
once to accepf oral evidence which has been described as secondary
evidence. 1 he ruling last cited is opposed to the application of the
second provjro to section 66 to a case like this, and my own investi
gation of the meaning and effect of that proviso has failed to discover
any authority for its application to the case of a suit against a mort
gagee. The qnestion, was whether the land in suit was included in a
mortgage which Plaintiff-Respondent recently redeemed. The
evidence consisted of the depositions of the mortgagor, Mi On rwin,
Plaintiff-Responden!'s aunt, (who ought to have been a party) that
she made the mortgage and that it was of snch and such a character,
and certain statements made by Sein Get, Shwe Yin and Nga Ating,
which the Subdivisional Judge dismissed as "hearsay." There is no
mention of hearsay in the Evidence Act. On the assumption that
oral evidence of the transaction was admissible, the evidence of Sein

* U,B,R" 1892-96, II, 586,
** U.B.R., 1897-01, II, 382.
:j: Ibid. 556.
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Get and Shwe Yin that lvIi On Bwin told them that she had mort
[aged H'e land in suit might have been admissible under section 157,
-"vidence Act, if the Judge had ascertained clearly that she made
the statement in question at, or near the time of the transaction;'
and similarly the evidence of Nga Aung, that lvIi On Bwin told him
the same thing, might hav~ been admissible under the same section
1'1 the same circumstances, ana also as evidence of condu'ct on the
part of Nga Pu under section 8, if the Judge had ascertained dearly
that Nga Pu w~s present, heard what lvIi On Bwin said and preserved
sHence; white :3ein Get's and Nga Aung's evidence, that Nga Pa.
said that the land iIi suit had been mortgaged to bim, would have·
been admissible as evidence of an admission under sections 18 (2)
and 21.

But the provisions of section 91 stand in the way. The terms 01
the m'ortgage could only be proved by the production of the mortgage
deed or of secondary evidence of its contents, in case it was shown ta
be lost or destroyed, or the Defendant-Appellant, after notice, failed
to produce it. It was not shown to be lost or destroyd, and the
Defendant-Appellant got no notice to produce it. If the oral evidence
adduced had been in the nature of secondary evidence, I should
have been disposed to remand the case for it to be either put on a
proper footing or shown to be inadmissible. The ignorance in the"
Lower Courts of parties and Advocates and, I regret to say,
~ometimes of Judges, is so great that I am loath to decide a c~se on'
a ground of the kind when proper enquiry has not been made.

But the evidence neither· of lvIi On Bwin nor (jf Sein Get n(jr 01
Shwe Yin nor of Nga Aung was secondary evidence. It was oral
"vidence, either direct or as to. admissions of the terms of the
mortgage transaction which section 91 does not admit.

J'here was therefore no admissible evidence wUatever of the·
mortgage. c-

And there was no evidence to support Plaintiffs-Respondents'
allegation that at the redemption Defendant-Appellant aHowed'
redemption of the land in suit. In fact it is evident from their own.
statements that she did not.

The evidence that the land in suit belonged at one time to
Plaintiffs-Respondents' predecessors, was not evidence "of the mort
gage at all. I hold therefore that Plaintiffo-Respondents failed to'
establish their right to redeem the Tagundaing land. And the·
lower Courts, by deciding in Plaintiffs-Respondents' favour on
inadmissible evidence, acted ,in contravention of the Law of Evidence
(see secti.on 167, Evidence Act).

The decree of the Low"r Appellate Court is set aside and the!
Plaintiffs-Respondento' suit is dismissed, with all costs.
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Evidence-92.

Befnre D. II. R. Twomey. Esq.
MI GYWE ". KESI-IAN I{AM, .J !HAN RAM ANI> V. A. R. ALLAGAPPA

CHETTY.
Mr. A. C. Muhcl'jee-for Appellant.
Mr. n. M. Liitter-for Respondents.

1-1 e1d ,-that a person who has executed a deed of sale cannot be allowed to
produce or;tl ('videNce showing that the transaction was intended to take effect
only as a mortgage, unle~s the evidence tendered js,~hown to be admissible
under one of the provisoes to section 92. Also-tl~at rrre embargo contain~d in
sec tiol1 92, applies not only to direct evidence of a contemporaneous oml agree
ment but ;l1so to indirect evidence showir:g by the acts and conduct of the parties
that there was such an agreement.

References:

I.L.R., 22 All., 149.
--- 25 Mad., 7-
3 L.B.R., IOO.
I.L.R., 4 Born., 594·
._.- --~- 30 Born., Ilg.
._ .." _.- 30 Bom .. 426.
--~, ---- 5 C.1I., 300.
Shephard and Brown's...,,1·~ansfcr of Property Act, 6th Ed., p. 243.
u.n. H.., H)Oz-03. II, E'vld., l.

In September 1901 the Plaintiff-Appellant, Mi Gywe, and her
husband (since deceased) conveyed their house and land by a deed
of sale to Keshan Ram and Company, a firm of Mandalay traders.
1I1i Gywe and her husband had already received Rs. 500 from them
eH.d a further sum of Rs. 500 was received at the time of the con
veyano'. The vendors were allowed to rem?in in pos3ession, but the
property was transferred to Keshan Ram's name in the Town Lotq
register, and although the vendors continued to pay the rates and
taxes, the receipt3 were made out in Keshan Ram's name. In 1903
Keshan l{am and hi5 partner mortgaged the property to the 2nd De
fendant for Rs. 1,000.

The Plaintiff-Appellant sued to redeem the property for Rs. 600
(the amount received from Keshan Ram & Co. less Rs. 400 repaid
by the Plaintiff-Appellant) alleging a contemporaneous oral agree
ment that the transaction of 1901 should be treated as a mortgage
and not as a sale.

. The Plaintiff-Appellant produced two witnesse3, whose evidence
lhe Lower Court believed, that the intention was to mortgage the
property as 3ecurity for money advanced. Stress was a1s0 laid on
Keshan Ram's acts and conduct as showing the intention of the par
I;es. He collected no rent from the Plaintiff-Appellant and her
husband, and never took p03session. Moreover, he signed receipts
for Rs. 300 and Rs. 100 in the Plaintiff-Appellant's account book,
and the payment of Rs. 300 is shown in the Burmese entry in this book
as 89od};3;)o~1I i.e., tfinstalment towards price of house."
But it must be noted that Keshan Ram at the same time made an
entry in his own vernacular to the effect that he had received the

Civil Appeal
No. '4 of

'90 7.
September :JIst,

Ioo8.-



16
---.--_.

UPPER BURMA RULINGS.

M. GYWE Rs. 300 "on a former accounL" He said that the payments of
v. Rs. 300 and Rs. 100 were f artly towards a running account and partly

ROSHA" RAM, on account of rent of the house which after the sale he let to the
Plaintiff-Appellant. Keshan Ram did not prove, however, that the
payments were partly on account of rent, and his accounts which were
produced did not show that he had received any payment from the
Plaintiff-Appellant as renL The Lower Court thought tharthe direct
evidence of what was imid at the time and the indirect evidence as to
the acts and conduct of the parties were sufficient to prove the
Plaintiff-Appellant·s.conten~ionas to a contemporaneous oral agree
ment, whereby the transachon of 1901 was to operate as a mortgage
and not as an outright sale. The learned Judge next considere'd rul
ings of the Privy Council and the High CourL as to the bearing of
the Evidence Act, Section 92, on such cases as this. He recorli\ed
no definite finding on this point, but was "inclined to think Plaintiff's
evidence is alt,ogether inadmlssihle under section 92, Evidence Act,
and that no fact has been proved under proviso( I) which would in
validate the deed and entitle Plaintiff to any relief, unless it can be
-said that the sale was a mere paper sale without any transfer of pos
session. 1I Later on he remarks HThe whole case then turn.;; on the
question of delivery of possession," and then points Qut that llunder
section 54 of the Transfer of Property Act delivery of possession is
not .essential to create a valid sale:' As delivery of posse3~ion is
not essential, the learned Judge's previons remark that the' whole
case turns on delivery of possession i3 rather inconsequent. Finally,
he decided, bnt "with great hesitation," that the Plaintiff's suit must
be dismissed.

The highest authority on the application of section 92, Evidence
Act, to cases of this kind is that of the Privy Council ruling B~lkishe?l

Dass v. Legge (I). The question .before Their Lordshlps was whether
certain deeds constituted a mortgage or an >out-and-out sale, and they
held oral evidence of intention to be inadmissible for the purpose of
construing the deeds or ascertaining the intention of the parties~

Section 92 of the Evidence Act was to be strictly observed, and it wa3
further ruled that certain caoes in the English Court of Chancery which
were referred to in the judgment of the High Conrt ha.ve no application
to the Law of In'dia as laid down in the Evidence Act. This decision,
however, has not been uniformly interpreted and applied by the
various High Courts in India. The conflict of opinion among the
High Courts is fully 'described in the Lower 1'3urma (Full Bench) case,
Ma'I?lg Bin v. Mi Hlaing and others (2), in which the facts were very
similar b those of the present case. The learned Judges (Fox, Adam,
son aud Irwin), dissenting from the Calcutta High Court's interpreta
tion of the Privy Council decision, adopted the views expressed by th!:
Madras High Court in Admtammaraj" v. 5ttbbarajtt (3), that evidence
of the acts and conduct of the parties is not admissible to show that an
absolute conveyance was inten'ded to operate as a mortgage or condi
tional sale only. Such evidence could be rdevant only on the ground
tnat the conduct leads to the inference that there was a contempora-

(I) LL.R., (r899) 22 AIL, '49. (2) L.B.R., {I90S) III, '00. (3) I.L.R., (Igor)
2':;; Mad.. 7.
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p.eQUS agreement or statement between the parties that the absolute
sale deed w~s to'operate only as a mortgage; but section 92 enacts
that no evidence of any oral agreement shall be admitted to vary the
terms of a written contract or grant, and no exception is made in the
provisoes in favour of evidence relating to the acts an'd conduct of the
parties from which an inference might be drawn that then' was such
an oral agr~ement. The Bombay High Court in the recfnt cases
Dattoo v. Ramachandra (4) and Abaji A1I1Iaji v. Lax1I,"1I (5) came to
substantially the same conclusions as the Lower Burma Chief Court on
.c.onsideration of the Privy Council ruling. In the former case evi
dence had been tendered to show that the ostensible vendor rem<1inec1
in possession, that there was '10 transfer of the ~nd in suit, and that
the consideration was inadequate. The PI;iintiff had contended "that
·these circumstances s~ould be considered in deciding wh::ther the
transaction was really a mortgage or a sale. The High Court held
that the contention was opposed to the Privy Council ruling. In the
lCltter case it wa3 held that evidence of intention cannot be given for
1he purpose of construing a document which on the face of it is a sale
out-and-out.

It is also worth remarking that the later rulings of the Calcutta High
Court which were diss~nted from by the Madras High Court and in
the Lower Burma ca,~e,Maung Bin v. Mi I-Ilaing, are at variance with
earlier decisions of the Cale'lltta High Court to the effect that the rule
"expressed in section 92 is no less infringed when an agreement (in
:consistent with the terms of a sale deed is proved by evidence of acts
and conduct than it ie"when such an agreement is proved by direct

.evideuce [see Daimodee v. Kaim Tarida1' (6)].
In Upper Burma it was held by the Judicial Commissioner, Mr.

_(now Sir) Harvey Adamson, in '902, [L" Cyi and one v. HZa Byn
and one (7)], tImt oral evidence is admissible "to show from the
collater."l circumstances of the case" whether an actual sale was
dntended by the parties to be a mortgage. It was said that Ifthe
Court will look to the surroun'ding circumstances and the acts and
<:onduct of the parties in order to ascertain" their intention. The
view taken by the learned Judicial Commissioner in that case appears
to have been based mainly on a Bombay decision of 1880, Baksn
Lakshman v. Covinda Kanji (8)]. But the Privy Council ruling
(I) of 1899 was not referred to, and it therefore escaped the Judicial
Commissioner's notice that the ground on which Mr. Justice Melvill
based his decision in Baits" Lakshman v. Covinda Kanji (8) ha'd
been (as Mr. Justice Fox afterwards expressed it in Manng Bin's
case) cut away entirely.

Moreover, Sir H. Adamson wa.' himself a member of the FuJI
Bench which decided Ma"ng Bin v. Ma Hlaing (2), and his judgment
in that case shows that he receded from the position taken in the
-Upper Burma ruling of '902.

...... .._----_.._---------
(4) I~.R., f1905) 30 Born., "9.
(5) .. , ... 426.
(6) I.L.R., (1879) 5 Cal., 300, and Shephard & Brown's Transfer of Pro·

perty Act, 6th Ed., p. 243.
(7) U.B.R., '902'03, II, p. Evid., 1.
.(8) I.L.R., 4 Born., 594.
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M. GYWE According to the authorities which have now been cited, it is
clear .hat a person who has executed a deed of sale cannot be allowed
to produce oral evidence showing that the transaction was intended
to take effect only as a mortgage, unless the evidence tendered ia
shown to be admissible under one of the provisoes to section 92. It
is also clnr that the embargo contained in section 92 applies not onl"
to direct evidence of a contemporaneous oral agreement but also to
indirect evidence, showing by the acts and conduct of the parties that
there was such an agreement.

I entertain no doubt that the Lower Burma interpretation of the
Privy Council ruling is correct, and that the learned Judges of the
Chief Court have correctly expounded the principles of section 92 of
the Evidence Act.

These principles may now be applied to the present case. I fin'd
that proviso (1) to section 92 is relied upon by the Plaintiff-Appellant
as covering the evidence which she produced to defeat the sale. It
is urged that there was fraud in the execution of the document. As
to this argument, it is sufficient to refer to the statement in the
plaint that the Plaintiffs consented to execute a sale deed on the
understanding that the transaction would be treated as a mortgage.
It is clear therefore that she knew what ahe was doing, and her
subsequent statement on oath that she did not know what sort of
document she was signing is unworthy of belief. But it is contended,
finally, that there is fraud in the very fact that the Defendant Keshan
Ram denies the mortgage and falsely claims the tranaaction to have
],een a sale. This contention is very clearly shown to be untenable
by Sir H. Adamson's remarks in Maung Bin v. Ma Hlaillg (2). As
Ioe points out, if such a contention were valid there would be no
conceivable case in which the terms of proviso (1) would not exempt
from the operation of section 92, evidence of a contempOraneous oral
2greement which i3 denied by the opposite party. "TiLis is a
reductio ad absurdam. The provisions of the section would in all
cases be rendered nugatory by the provisions of the proviso."

On the grounds which have been stated above, it must be held
that the evidence produced by the· Appellant was inadmissible. I
concur in the dismissal of the suit and dismiss this appeal with costs.
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Evidence-35. '

Before G. W. Shaw, Esq., C.S.!.
MI SE BAW, NGA TAING ANn MI E NYEIN (Appellants) v. MI MIN VA,

NGA HMYA, NGA PAW U, legal representative of NGA TUi, AUNG
(deceased),' MI THET PU, legal representative of NGA U THA
(deceased), NGA PO TIN, MI WA BAUK, MI PA DAUK, NGA PAN
BU, legal representative of Mf MIN THA (deceased). NGA SHWE
KYI AND NGA NET (Respondents). -

Mr. Pillay-Advocate for Appellants.
Mr. Tha GY1Qe-Advocate for Respondents.

Suppfemcnt.lry Survey Records. , :J1 '"
H cld-Illsufficient in the absence of other reliable evidence to prove a mort

gage.
References:

Directions to Revenue Officers concerning Supplementary Survey in
Upper Burma (Edition 1905).

2 L.B.R., 56.
U.Il.R., '904-06, II, Evi,d., 1'. 3.

PLAINTlFr"s-RESPONDENTS sued to redeem 14'60 acres of land
alleging a verbal mortgage in 1263 B.E. (lg01-02) by their prede
cessor, Shwc Hlauk, to Defendant-Appellant Mi Se Baw's husband,
Nga Kun, since deceased ...... The other Defendants-Appellants are
mortgagees (or sub-mortgagees) of Mi Se Baw and Nga Kun.
Defendants-Appellant, denied the mortgage. It was therefore
incumbent on Plaintiffs-Respondents to prove the mortgage they
alleged, and if they did not do so satisfactorily their suit failed. It
was not necessary for the Defendants-Appellants to adduce any
evidence. The defence was that the land was the bobabaing of Nga
Kun. But if they failed to prove this the fact wa, immaterial.
These th'ngs have ben repeated so often in the published Rulings of
this Court that it is astonishing to find them still overlooked.

The Township Court held that Plaintiffs-Respondents had failed
to discharge the burden of proof. The Judge did not 'discuss the
evidence with as much intelligence as I should have expected from
bim; he is ordinarily sound and sensible. But his conclusion was
c"rtainly right.

The Lower Appellate Court's judgment which reversed the deci
sion of the Township Court and granted Plaintiffs-Respondents a
decree for redemption surprises me' greatly. The learned Additional
Judge usually displays an adequate acquaintance with the law and
sound common sense in applying it. Here it is only too apparent
that he fell short in both respects.

The Plaintiffs-Respondents' first witness waS the Record-keeper
of the Land Records Office. He was unable to give any relevant or
a'dmissible evidence. What Plaintiffs-Respondents apparently
wanted to prove was the entry of the alleged mortgage in the Settle
ment Records. The proper iVay and the ouly way to do that was to·
obtain and put in evidence a certified copy. [Sectiou 65 (e) and note
to the same, Evidence Act. ]
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The second witness, Aung Dun (the village headman), stated that

the land when he first Knew it 20 years back belonged to Shwe
Hlauk, an'd that eight years before suit it got into the possession of
Nga Kun. That was the only relevant or admissible evidence in his
deposition.

The ~hird witness, Tha E, a cousin of Shwe Hlauk, said that he
2nd Shwe Hlank jointly owned the land in dispute and land to the welit
of it,and that eight years ba~k they partitioned, and the land in suit
fell to Shwe Hlauk; also that. "about six years ago" Nga Kun told
h;m the land in dispute had got into. his possession under mortgage.
That was the only relevant or admissible evidence in his deposition.

The fourth wItness, Shan Gyi, uncle of the Plaintiff-Respondent
Mi Min Ya, said that he had known the land for 52 year.> and that it
used to belong to Shwe H1auk, also that about five years ago Nga
Kun told 111m he had Dought the land. That was the only'relevant
or admissible evidence in his deposition.

That was the whole of the Plaintiffs-Respondents' evidence
except-

I') a certifi.d copy of the Supplementary Survey Map and
Register for .899-1900,

(2) a certified copy of the Supplementary Survey Map and
Register for '906-07,

both of which showed Shwe Hlauk and his son-in-law, Nga Hmya,
as owners, the first Nga Kun and Mi Se Baw as mortga!(ees, the
second Nga Taing and Mi E Nyein as mortgagees.

The witnesses' depositions before referred to contain several
inadmissible' statements as to what the witnesses heard, as to what
Shwe Hlauk said, and as to what was recorded in a Revenue Register.

The fact that the land belonged to Shwe Hlauk at a former time
did not help the Plaintiffs-Respondents. This hail' been elplained in
several of the publi.>hed Rulings of this Court. '"

Tha E as a cousin of Shwe Hlauk's was not a witness whose
lmsupported statement as to an admission by Nga Kun-a statement
<Jf the vaguest possible character be.>ides-was entitled to implicit
credit if it had stood alone. But what are we to say of it when we find
that Shan Gyi, Plaintiff-Respondent Mi Min Ya's uncle, deposed to a
p"rfectly inconsistent admission? On the face of it, it cannot r 0

",ssumed that "bought" meant "received in mortgage." But if this
witness had aLo deposed to an admission of the mortgage his evidence
would be no better that Tha E's, and one would not corroborate the
other since they did not profess to refer to the same occasion.

In Mi Sa U v. Nga Pya",· I explained how entries in Settlement
Records are made and what their position as evidence is, and I
refused to uphold a decree for redemption based on Settlement
Records of a mortgage supported by no other reliable evi'dence. 'the
learned Additional Judge of the District Court does not seem to have
'read that decision.

The character of Supplementary Su:vey Records is similar; but 1

the value is rather less. The Directions to Revenue Officers concern-

* U.B.R., '904-06, II, Evid., page 3·
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.
ing Supplementary Survey in Upper Burma* explain their purpbse, Ml S. BAW"
m,d the method in which they are made. v.

The object is to keep the Settlement Records up to date, and this M1 MItT """
is effected by having a revised map and t:cvised registers preparf'd
annually in which all changes since the records of the previous year
were prepared are recorded. For the correct record of these changes
the Revenue Surveyor is responsible (Direction 21). His work i3

. checked, as follows:-
. 1. The Inspector is required to verify the Revenue Surveyor's

work in a proportion of cases. As regards t~ particular class of
entries here in question, the proportion is 12 per cenL I or one holding
out of eight.

2. The Superintendent of Land Records is required to ttl'st
p~rsonal1y the work of the Revenue Surveyor and Inspector in not less
than five per cent. of "wins in each Revenue Surveyor's circle. (The
hwih is the survey unit, and is a division of a Revenue Surveyor's
circle,) -

3. The District Officers are required to inspect so many /.:W""
with a view further to test the work of the Revenue Surveyor and
his imfTlF'diate superiors.

The SubdivislOnal Offi~r and the Township Officer have each
to inspect one "win in each-'Revenue Surveyor's circle. The Deputy
Commissioner has to inspect as many kwins as he can in the course
of his tours.

It is evident that all thi, inspection does not afford a check as good
as that where the Settlement Officer after fixing a day, and with
all the people of the village before him, "determines and records
the tenu.e upon which each person holds." There every holding is
checked. In the nature of things, a great part of the Revenue
Surveyor's work must escape verification.

And it has to be remembered that the entry of transfers
(mortga.&es, etc.) is a very small and comparatively unimportant part
of the l"<.evenue Surveyor's work, and therefore unlikely to attract
particular care and attention.

There was nothing whatever to show under what circumstances
the entries in question in the prCdcnt -case were made.

In these circuillstances, I am of opinion that the Supplementary
Survey Maps and Registers, supported by no other evi'dence than
what I have analysed and commented on above, were altogether
msuflicient to support a cIecree for redemption in Plaintiffs-Respon
df'uts' favour.

A fact to be noted is that the map and register of r899-1900 date
two years before the year of the mortgage, as alleged in the plaint
1263 (= 1901-02). The Plaintiffs-Respondents, of course, might have
made a mistake in their plai1,t, but it is impossible they can succeed in
ousting persons in possession by a hazy allegation of a mortgage with
nothing substantial of any sort to support it, but a couple of years'
Supplementary Survey Records. "

* R~vjsed Edition, 190,3.
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MI SE BAW
v.

MI MIN VA.

The Lower Appellate Court, in my opinion, ,vent seriously astray
in holding, as it practically did, that the entries in question were
sufficient. proof of the alleged mortgage unless the Defendants
Appellants could show that they were incorrect. I regard this as an
unwarrantable extension of the rule stated in Ya Gyaw v. Mi
Ngwe.*

The decree of the Lower Appellate Court is set aside and the
Plaintiffs-Respondents' suit is dismissed wit.h all costs.

* 2 L.Il.R .• 56.
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Execution-Signing.
Before G. W. Shaw, Esq.

NGA MYATifHIN AND MI MYA GON v. NGA MYE AND NGA PO KYIN.
Mr. J. C. Chatterjee-for Applicants.
Mr. --S. ]I,:!1l1~erjee-for i<espondcnts. .

A man may sign a promissory note by getting some onc to write his name for
him.

References:
V.B.R., 1897-01, II, 39I.
--- 1892-<)6, I, 303.
----.-- II, 462.

Plaintiffs-Applicants sned for Rs. IOO principal and Rs. 87-IO-8,
interest due on a promissory note, dated 2nd lasan, 1st waso 1266
B.E.

There were four defendants. Nga Pyu did not appear, and the
ca'e was heard ex-parte as against him. The Judge omitted to
examine theprocess-server or to 'record a finding that I,e had been duly
served. But Nga Pyu did not appeal or apply to have the case re
opened. The claim against Po Yon was dismissed, and Plaintiffs
\'\pplken,ts did not appeal.

Defendants-Responden~ Nga My,,' and Po Kin, admitted
having signed a previous promissory uote, but denied the uote filed
"ith the plaint.

The first Court found against them. They appealed.
The Lower Appellate Court "dismissed the suit." Neither judg

ment nor decree states whether the whole suit (against Nga Pyu as
:well as Defendants-Respondents) wao dismissed, or whether the suit
as agair.Jt Defendants-Respondents only was dismissed. As the
grounds on which the learned Judge proceeded were common to Nga.
Pyu and the Defendants-Respondents, it is to be presumed that the
suit against Nga Pyu was also dismissed.

The view which the Lower Appellate Court took of the case ,was
extraordinary. The gist of the judgment is "on the evidence the
conclusion would' appear to be that the money was borrowed} but the
case is bad in law. The Plaintiff ought to have sued for money lent.
He should not have sue'd upon the strength of the promissory note
which is evidently written by one man and bears as a mark of genuine
ness only one cross-mark. Before a suit can be brought upon a
promissory note, the Plaintiff must know and take precautions that the
note is duly executed. In this case the note has not been duly
.exp.cutec1. Therefore the .case fails on technical gFounds."

The learned Judge overlooked the fact that if for any reason the
promissory note was excluded, Plaintiffs-Applicant" were entitled to
succee'd on proof of the original consideration, unless it appeared that
the case was of the exceptio.,al kind where the promissory note was
itself the original cause of action. Ewing vs. White* is conclusive on
this point.

But the finding that the promissory Mte was not duly executed is
not sustainable. What the learned Judge apparently meanl was that

* U.B.R. 1897-01, II, 391.
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if Plaintiffs-Applicants' witnesses' account of the way the note was
executed was correct, the promissory note was not duly executed.

Wha~ they said was that Ba Thaw wrote the note, and also wrote
:>-t the request of Defendants, their signatures, they holding or t?uc!t:
mg the pen and Defendant-E-eopondent Nga Myc himself makmg a
cross-mark.

The District Judge apparently thought that the omission of .the
other Defendants to make cross-marks invalidated the whole trans
action. He cited no authority for the view he took. None has been
cited before me and I know of none.

"Execution" as applied to a document means its completion
according to law.

In England in relation to"deeds" it consists or consiskd of sign
ir.g, sealing and delivery, of which the signing is or was perhaps not
Ilecessary. In Upper Burma in Burmese times documents were in
~'ariably executed without beilfg signed. This was fully explained in
:Queen-Empress vs. Mi Nan Tha.t Since the date of that judgment
tI.e Stamp Act of 1899 has taken the place of the Act then in force
(Act I of 1879), and in the later enactment" execution" is defined·
t? mean "si,gning." T!,e effect of that definition is not :;ltogether
C,ear. But It only apphes to the Stamp Act an'd need not now be
considered.

Here the document in question being a promissory note, signature
was necessary by section 4 of the Negotiable Instruments Act, I88!.

But we have to see what signature means. This was considered
in A""g Gyi and another vs. Shwe Kyu+ in connection with section 19
of the Limitation Act. ' "

The Rulings collected in Rivaz's notes to section 19 of tbe Limita
tion Act, to which reference is made in that decision, show that a
mark has been held to be a sufficient signature, and that the name may
be written by an agent duly authorized as well as by the person him
self. The explanation to section 19, Limitation Act, expressly states
that signing means signed either personally or by an agent duly author
ized, and this appears to be the English law on the subject (see Ency
c1op",dia of the Laws of England S. V. Signed).

The General Clauses Act now in force in section 3, clause (52),
dec1ares that "3ign" is to be understood to include Itmark lJ in the
case of an illiterate person. This does not 1;eem to alter the law with
respect to signing by an agent. But it is uunecessary to consider that
point. When the Negotiable Instruments Act was enacted, the
General Clauses Act in force (Act I of 1868) contained no definitid'n
of signing. The definiti~n was first introduced in Act I of 1887, zarid
section 27 of the Negobable Instruments Act means, accordmg- to
Ch.almers, that it is "immaterial what hand actually signs the prmci
pal's uame to. a bill if in fact there is uthoritJ: to. put it t?ere.;' .He.
states indeed m so many words that an agent slgmng for hIS prinCIpal
may sign the ~rincipal's name simply. By section 182 of the. Contra?t
Act an agent IS a person enployed to do any act for another who IS
cdled the.principal.-----_.._-------_ ..__.---_._---

t D.B.R., 1892'96, II, 303. t D.B.R., 1892'96, II, 462.
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It folJows that a man may sign a promissory note by getting some
one else to write his name for him I and a mark is not necessary at aIL
I am therefore of opinion that if the promissory note in question was
signed in the way described by the witnesses for Plaintiffs-Applicants
it was duly signed, and duly executed.

In overlooking these considerations the Lower Appelhte Court was
guilty of an illeg:ality or material irreGularity within the meaning of
section 622, CivIl Procedure Code.

As the Lower AppelJate Court did not discuss the evidence or deal
with the real points for determination, I canndt properly dispo~e of
the case in these proceedings.

The decree of the Lower Appellate Court is set aside and it is
ordered that the Lower Appellate Court rehear the appeal according
to law.

Costs will abide the final result,

9

N OA M TAT Tau.
v.

No. Mn.
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Execution-Signing.

Before G. W. Shaw, Esq.
MI TA vs. NGA SEIN.

Mr. J. C. Chatterjee-fof Appellant.
Mr. A. C. MukcTjee-for Respondent.

H eld,-that a parabailt mortgage deed dated 1256 B.E. (1894-1895), tbougb
not signed, waS executed within the meaning of the StamliAct then in force (I of
187Q), and therefore liable to Stamp duty. .' '"

IIcid also,-that where the Defendant w.as alleged to be withholding an
unstamped parabaik document, that did not render secondary evidence ad
missible.

Mi Ein U vs. Aung Hmwe's interpretation of Raja of Bobbili vs. Inugant~
China affirmed.

References:

V.B.R., 1892-96, I. 303.
-_.- - 1897-01, II, 36$, 4"1.
_..._.-.~- 1907, TI, Ex. Signing, p. J.

1.L.H., '9 BUill., 035·
L.R., 26 l.A., 262.

Plaintiff-Appellant sllcd""!o redeem a mortgage of '3'77 acres of
land called Tandawya on payment of Rs. 60. She alleged a partition
in 1255 (01 1256) B.E., at which this land fell to her as her share of
anee6tral property, and a mortgage to Defendant-Respondent in 1256.
She admItted that Defendant-Respondent had been p=eviou3ly in
possession and that she never got actual possession. Deiendant
Respondent admitted that Plaintiff-Appellant was a co-heir, bnt denied
that there,wa, any partition at which she r"ceived the land in suit,
and denieet the mortgage. He said that this land belonged exclusively
to him. '"

Plnintitt-Appellant in her plaint said that the mortgage W1S

recorded on a parabaik in possession of Defendant-:r<.espondent.
Defendant-Rcspon:dent denied having any such document.

It further appeared in the courSe of the hearing that the partition
was also recorded on a parabaik, and the Subdivisional Court called
upon the witness who had that document to produce it, and inspected
it when it was produced and used it as evidence, but it has not been
submitted with the proceedings to this Court, and the'record contains
no copy of it, and no other reference to it except what is to be found
in the ('viden('" and tlw judgment. The Court also took oral evidence
of the mortgage without giving any heed to the question of a mortgage
d<e'd, and granted Plaintiff-Appellant a decree for redemption on the
str'mgth of that evidence.

On appeal the District Court reversed the Subdivisional Court's
decree, and dismissed the suit on the ground that the parabik mort
gage deed being unstamped, secondary evidence could not be
receive'd.

It is now contended on behalf of Plaintiff-Appellant (I) that the
parabaik docureent not being signed was not Hexecuted" within the
meaning of the Stamp Act, and thereforc'was not liable to stamp duty,
(2) that if it was so liable, secondary evidence ought not to have be~rt

Civil Appeal
NO.5 of

19°7·
Or.tober z6th.
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NGA SEIN~

excluded, since Defendant-Respondent was withholding the oirignal,
:(3) that apart from the mortgage, Plaintiff-Appellant was entitled to
'succeed on the strength of the partition.

• 'he Ieamed Advocate has said nothing in argument on the third
pl'int, and it is evident that it would not be sufficient for Plaintiff
!Appellant to prove that she got the land in suit at a partition in 1256
(a.E. The C8.se of Mindin VS! On Gaing * is concluaive.

It being pOlUted out to the learned Advocate that Act I of 1879,
which was the Stamp Act in force in '256 B.E. (1894-1895), did not
d~jme execntion at all, he contends that it nevertheless must be taken
to have contemplated that execution meant signing, that the present
Act did not introduce any uew law in defining execution as it did.
He claims that this argument is supported by the uniform practice ever
since the Stamp Law was introduced into Opper Burma. I do not
know what the object of introducing the definition of execution into
the Stamp Act of 1899 was. But I concur in the view which was
;taken in Bhawanji Harbhwn vs. Dovji Plmja t (1894). The reason
why the Act of 1879 'did not define "executed" and "execution" pro
bably was that "the practice of authenticating a document by signature
is not so common in India as in England•. and instruments ;,are often
completed without a formal signature at the end." The learned
Judges said "the somewhat elastic term "execution'" without definition
is therefore employed. Now execution means completed, (Wharton's
'law Lexicon, Title·"Executed"). Execution is when applied to a
document, the last act or serie~ of acts, which co~pletes it. It .mighf
be defined as formal completion. Thus executIon of deeds IS the
signing, sealing and delivery of them in the presence of witnesses.
!Execution of a will includes attestation. In each Glass of illstruments
:we have to consider when the instrument is formally complete."

This agrees with my recent remarks in Myat Thin vs. Nga Mye.:::
(fhe subject was fully considered in Qlwet!-'E.npress vs. Mi Nat! Tha§'
cited in that case.

There is nothing to show that in the Stamp Act of 1879 it was
intended to exempt from stamp duty instruments executed otherwise
than by signing; and I have no hesitation in holding that the mortgage
deed in question was executed within the meaning of that Act, and
liable to Stamp duty.

I am not called upon in this case to de«ide whether a similar instru
ment executed since the Stamp Act of 1899 came into force is or is
not liable to Stamp duty.On the second point it is contended that in the Privy Council ~ase

of Raja of Bobbili vs. I"'"ganti China II (1899) it was not necessary
to decide, and it was not deci'ded whether an adversary should be ~er

mitted to defeat the ends of justice by withholding a document, and
therefore Mi Ein U vs. A"ltg Hmwe, ~ went too far in saying that the
Ruling in the Raja of Bobbili's case "includes all cases in which the
original writ has not been produced." I have referred to the Privy

* V.B.R., 1897-01, II, 421.
t D.B.R., '907, II, Ex. Signing, p. r.

~ D.B.R., 1892-96, I, 303. II L.R., 26 LA., 262.
'\! D.B.R., 1897.-01, II, 365.
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Coullcjl decision} and I see no good reason for dissenting from my
learned predecessorJs interpretation of it. It is true that the particulat
case was not one in which the adversary had withheld the document.
But the grounds on which the judgment proceeded were that the
clauses of the Stamp Act (1879) dealt throughout with and e.,,:elusively
referred to the admission in evidence of original.docllll1cnts, which at
the time of execution were not starnpcli at all, or were insufficiently
,'U.mped. What the Appellant there conten'ded was that a copy should
be admitted on payment of the duty and penaW' Their Lordships
observed, 101n the opinion of their Lordships,the {'[[ed of granting.: the
remedy which the Appellant maintains he is entitled to would be to
add to the Act of 1879, a provision which it dOC3 not contain, and
which the Legislature of India, if the matter had been brought under
their notice, might possibly have 'deelined to enact."

Similar remarks may obviously be made of the Plaintiff-Appellant's
content ion in the present case, which is that she should be allowed to
give (oral) secondary evidence-apparently without even paying duty,
;dlel jl('naHy-on the' Illcre groUlll11hat Defend;mt-Respondent is with
holding t!Je original document.

And it is to be ob.<erved that th,·' Stamp Act of 1899, which governs
the' prc'se'nt case in this -ma-'tter, does not 'differ from its predecessorl

i" this resp,'d. The Legislature evidently did uot see fit to enact any
,n .. h provISion as tbe Privy Council referred to, although the matter,
had heen brought under their notice by the decision in qu, 5tion.

I am therefore of opinion that the Lower Appellate Court was
right in holding that secondary evidence was inadmissible.

It follows that Plaintiff-Appellant's suit was rightly dismissed,
even as the Raja "f Bobbili's claim to an estate worth Rs. 40,000 was
dismissed,

The appeal is dismissed with costs.

Tvlr TA
V.

NGh StUN"
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Guardian and WardS-I7.

Before D. H. R. Twomey, Esq:
MA ZAKERIA vs. HARUN.

Mr. S. Muhcrjee-for Appellant.
Mr. 1- c. Chatlcrjee-fGr Respondent.

l;feld,-that where the only c:lI1didates for the guardianship of the property of
a mmor arc the mother and a paternal uncle, there app,ears to be no authority
under the Mahomcdan law, for preferring the uncle. ~ .

Ra/srances : '
Wilson's Digest of AngJo-Mahomcdan Law, paragraph II2, Tagore

Law Lectures, 1373. page 476 and note.
I.L.R., 29 All., ro.
U.B.R., 1892-g6, II, page 540.

The Appellant, Ma Zakeria, is the widow, and the Respondent,
Harun, is the brother of one Maung Puca, Mahomedan, de~eased.
Both 01 them arplicrlto the District Conrt, Manda!ay, for appointment
aB guardian 0 the PC,"OIIS and property 01 the minor children 01
Maung I'u and Ma Zakcria.

The DiBtrict Courl app<>inted Harun guardian 01 the property of
all the children, aud of the persons 01 two of the sons who are over
B~V(m years 01 age, and appointed Ma Zakeria guardian of the two
minor daughters and of one son who is under seven.

Ma Zakeria appeals under section 47 of the Guardian and Wards
Act, 18go. Section '7 of the Act lays down that in appointing a
guardian the Court shall be guided by what, consistently with the law
to which the minor is subject, appears in the circumstances to be for
the wellare of the minor.

It i,; clear that the personal law to which the minors on this case
nrc subject is the Mahomedan law. The provision3 of that law as to
who are the guardians 01 the persons of a minor arc different Irom the
provisions as to who are the guardians of the property of a minor.
As regards Hizanat, or custody of the person, it is a well established
rule that tbe mother's claim stands first in the case of boys under seven
and girls under the age of puberty, and that after these ages the
Hizanat belongs to the lather, his executor, the paternal grandfather
and the paternal male relatives in the same order as for inheritance.

The text books cited in the Lower Court's judgment, and the
ruling of this Court in the case, Ma Thi and another vs. Aga Mahomed .
'fllwad, fit are conclusive on this point. There is no doubt therefore
that the orders of the Lower Court as to the custody of the five
children are in accordance with the Mahomedan law.

Turning now to the question of the minor's property, I find much
rea30n to doubt the correctness of the order assigning the guardian
.hip to the Respondent, Harun, paternal uncle of the minors.

The learned Judge rem>rks: "It is quite clear that Ma Zakeria
has no right under Mahomedan law to be guardian of the property. I

* U.B.R., 1892-96, II, p. 540.
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MA ZAllBRlA.
11.

HARUN.

think this beyond dispute." He cites iu support of this proposition
the following authorities :-

(I) The ruling in Ma Thi's case already mentioned.
(2) Page III, Wilson's Dige;t.

(3) P..lge 476, Amir Ali's Mahomedan Law, Volume 'J.
But these authorities do not support the learned Judge's view.

The rulir,g in Ma Thi's case' rloes not deal with the question of
guardianship of property at all. The only question that arose in that
case was as to the custody of a minor's person. Mr. Burgess inciden
tally remarked that under Mahomedan law the mother would not be
the natural guardian of the minor's property. That remark is in
accordance with all the texts. But it is equally clear that the paternal
uncle is not the natural guardian. The guardians of a minor'$ pro
pertyare-

(I) the father,
(2) the father's executor,
(3) the executor's executor,
(4) the father's father,
(5) the executor of the last named, and
(6) his executor.

Failing all these, it was for the Kazi, and therefore now i; for the
·Court, to appoint a guardian or guardians.* No provision -is rna'de
for guardianship by the male paternal relatives as in the case of
guardianship of the person, and thc Courts in India have affirmed that
blood relations as such, other than the father or paternal gran.'father,
have nothing to do with the. property of a Mahomedan minor. t
Where the only candidates for the guardianship of the property are
the mother and a paternal uncle of the minor, there ilppears >0 be no
.1Uthority for preferring the uncle. It has been authoritativelY held
on the contrary in a recent Allahabad case t that the uncle nas no
legal right under Mahomedan law superior to that of the mother. It
is for the Court to decide what appears to be for the welfare of the
minor. Section '7 (2) of the Guardian and Wards Act lays down
that the Court should consider the age, sex and religion of the minor,
the character an'd capacity of the proposed guardian and his nearness
of kin to the minor, the wishes, if any, of a deceased parent and any
existing or previous relations of the proposed guardian with the minor
·or his property. '.

The Lower Court saw no equitable considerations in Ma Zakeria's
favour. But I think the nearness of kin to the minors is certainly a
point irj her favour, and I think the dishonest -conduct of the uncle
and nephew, whose letters of administration were revoked in Civil
Miscellaneous Case No. 63 of IgOS, Mandalay District Court, may
also be taken into consideration as indicating that in this case the
paternal collateral relatives generally are not predisposed h deal with
the property of the minors for the bendlt of the latter. It does not
appear that the father expressed any" ish in the matter of the

* Sir R. K. Wilson's Digest of Anglo-Mahomedan Law, paragraph II2 i
l'agore Law Lectures 1873, page 41'6.

t Note to paragraph IIZ, Sir R. K. Wilson's Digest.
t I.L.R., 29 All., page ro.
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,
guardianship. On the whole I think that so far as the welfare of the
minors is concerned there is a decided balance of advantage on the
side of the mother's appointment.

On the glGun'cIs which have now been stated, I set aside the order
')f the Distr'ct Court appointing the Respondent, Barun, a: guardian
of the minors' property, aud direct that the Appellant, l\L Zakeria,
shall be appointed guardian of the prorcrty of all her lllinor children,
on furnishing Hcrurity to the satisfaction of the District Court under
sectioll 34 or the (ll1ardian and Wards Act, 1890.

The ordns of the District Court as regard'i. the guardianship of
the persoIls of the minors are confirmed. . . '"

The costs of the Appellant in both Courts will be borne by the
l{espondcnt. The Advocate's fee in this Court is fixed at two gold
mohurs.

MA ZAKERIA
V.

BARUN.
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Limitation-5·

Before G. ,w. Shaw, Esq.
NGA PO AN vs. NGA NYUN BU, NGA SHWE OH AND BEER SINGH.

Mr. 1. C. Chatterjee-for Appellants.
Mr. C. G. S. Pillay-for Respondents.

The true rule under section 5 of the Limitation Act, is whether under the
special circumstances of c,ach case the Appellant acted under an honest though
mistaken belief formed with due care and attention.

In the exercise of discretion under the section the words If sufficient cause"
should receive a liberal t"C1O:->truction so as to advance~bstantial justice when no
negligence, nor inaction, nor want of bona fides is imputable to the Appellant.

Where an appeal Was dismissed for default and. the Appellant applied to
have the appeal rc*opened on the ground that he was misled by his advocate who
had misunderstood the date fixed for the hearing.

Heldi-that a fair opportunity must be given to the Appellant to prove that
he had sufficient cause for his non-appearance, and the explanation, if made out,
would be a reasonable one and the Appellant would be entitled under s~tion 558,
Civil Procedure Code, lo lIa vc the appeal fe-opened.

ReJcrellcfls:

Notes lo section S, ivEtra's ComOlentaries on the Limitation Act (I90j).
XI. L.B.R., 23.
I. L.R.. 13 Mad., z(;g.
---25 Mad.. 11m.
---21 Born., 552.

This is an appeal under section 588 (27), Civil Procedure Code.
The first point for determination is whether it can and ought to be
admitted under section 5, Limitation Act, the proper time allowed for
presenting it having expired before it was presented.

The learner: advocate for Respondent has referred to the notes to
Dedi 'n 5 in Mitra's Commentaries on the Limitation Act (lg07)·

The result of the decision according to these notes is apparently
that a bona fide mistake in law may be sufficient cause K1'ishna v.
Chathappan' (188g) and Dadabhai v. Manehsha t (1896).

In the fiqit of these cases it was said, Hthe true rule is whether
"Dder the special circnmstances of each case the Appellant acted under
an honest though mistaken belief formed with due care and attention,"
and that in the exercise of :discretion under section 5, the words
"suHicient cause" should "receive a liberal construction so as to
advance subtitantial justice when no negligence nor inaction nor want
of bona fides is imputable to the Appellant." .

According to Sir Arnold White (C.}.) in Kichilappa NaillM' v.
Raman"jam Pillai :I: (lg01) the materjal question is whether the
Appellant has been deligent dnring the period of delay.

N ow in the present case there was no want of diligence or bona
fides, and there was certainly some reason for the Appellant to
suppose that a second appeal lay under section ~84, since the District
Court had gone into the -nerits althongh the Appellant 'did not appear
when the case wae called.

* I.L.R., 13 Mad., 269. t I.L.R., 21 Born., 552.
:I: I.L.R., 25 Mad., 166.

Civil .",1 AppeGI
No. '40 of

:£9°7· ...
S.ptember '7th.
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NOA Po AN
v.

NGA NYUN' Bu.

The circumstances appear to me to be distinguishable from those
of Nga Iian v. Sn Ya " and other cases that have been ci ted.

I hold, therefore, that sufficient cause has been shown within the
meaning of section 5, Limitation Act.

On the nerits of the order in qnestion, the gravamen of / ppellant's
complaint is that the Lower Appellate Court did not give him an
opportunity of proving that he was prevented by sufficient cause from
appearing on the 15th December.

This appears to be well founded. The only record of the matter
consists of a very brief order endorsed by the JU'dge on the back of
the Appellant's petition praying that the appeal might be readmitted.

The ground alleged by Appellant was that his Advocate wrote to
him telling him that the 15th January had been fixed, and that is
why he was not present on the 15th December.

The case had been fixed first for the roth December. On that
Jay Appellant attended, but Respondents had not been served and
the Judg-e was absent. The case .was postponed till the 12th when
'he Judge ordered fresh notice to issue for the 15th. As one of the
Respondents was in jail in Rangoon and the summons sent;, to the
Chief Court, Lower Burma, for service on him had not been returned
by the 12th, was in fact only returned on the 13th, and apparently
d'd not reach Magwe till the 16th, an'd obvious'y three days was an
111sufficient time to allow of a notice being sent from Magwe to
Rangoon for service and return, the Advocate might very reasonably
have been expected to suppose that the 15th January was meant.
The Appellant apparently put in evidence the two letters he received
from his Advocate on the subject.

The Judge gave no heed to any of these things, and did not
examine the Appellant or the Advocate or consider the circumstances
under which the allege'd misunderstanding took place. ,.

In the circumstances noted I am of opinion that the Appellant
would have been entitled under section 558 to have the appeal
reopened.

The explanation if sufficiently made out would have been a very
reasonable one.

The Code provides for cases being reopened where there has been
sufficient cause for the non-appearance. I think that this must be
construed in a fair and liberal manner.

I do not think that the Judge treated the Appellant fairly in fixiug
\lates for the hearing of the appeal. He failed to sit on the day for
which fhe case was first fixed. The Appellant very naturally wenl
home to his village, leavinrr it to his Advocate to appear on the next
day (two days later). People cannot be expected either to run bad;;,
rnd forward between Magwe and their village every two days, or to
stay indefinitely in Magwe.

This explain.s how Appellant was not pre~ent in ~erson on the. 12t~.
Then in fixmg a day, three days off, lor servIce of a nott.ce In

Rangoon, the Judge acted in a manner that was, calculated to mIslead
the Advocate.

* Xl B.L.R., 23.
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I set aside the District Judge's order of the 22nd December
rc·lusing to reopen the appeal, and direct that he give the Appellant
an opportunity of proving Ihe Irulh 01 his explanation, and if it is
proved, that he re-admit lIw appeal and dispose 01 it on the merits.

Respondents will pay the cost of this appeal.

NGA Po Ar:I

••NGA Nyun Bu....
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Limitation-II, 178.

Before G. W. Shaw, Esq.
NGA LV DO!{ AND MI THA LI "So MI SAN BAING.

Mr. C. G. S. PWay-for Applicants.
Mr. A. C. M1lherjee-fof Respondent.

Hcld,-that after an appeal has been rejected under section 549, Civil Pro
cedure Code, the Applicants may apply to have it restored on furnishing the
reql1ired security. No special period of Limitation being provided for such an
application, the Article of Schedule II to the Limitation Act which applies, is
Article 1]8.

RcJeretlccs :

I.L.R., 8 All., 315.
-- IS All., 1OI.

V.B.R., 1892'96, II, 279.
OD the me1its of the order directing Applicants to furnish security,

under section 549. Civil Procedure Code, it is unnecessary to say
anything now, though it seems doubtful if the Lo Ner Appellate Court
had in vic,w the Ruling in Mi Yi vs. Myat Kyaw, * and the Indian
decisions on which it was based. Nor can any fault be found 'vith
the order of the Lower Appellate Court passed on the 7th June last
rejecting the appeal on tm. failure of Defendant-Applicant, Lu Dok,
to appear and the failure of Defendant-App'licant, Mi Tha Li, to
furnish security. Lu Dok was proved in the ordinary way to have
been duly served with the notice issued to him to show ca"se against
the appl1cation under section 549, and Mi Tha Li, who did appear at
the hearing of that application on the 24th May and was heard and
given tine till the 7th June to furnish security, stated on the 7th June
that she could not furnish security.

Wc havc to do now with an application presented to the Lcwer
Appellatc Court on the 9th Auaust following by both the I:efendants
Applicants, praying that they"might bc allowed to furnish sccurity,
""d that their apJ2eal might then be restored. They expressly cited
the Privy Counc,] case of BJ<Zwant Singh vs. DaltZat Singh it as
anthority for their prayer. The Lower 1\ppellate Court however, in "
very summary order, without any reference to that decision, rejected
i:he application saying simply' 'I see no reason to reopen the case."

I have given my best consideration to the judgment of their Lord
ships, and it appears to me to be clear authority for holding that after
an appeal has bee:>. rejected under section 549, the Applicants may
apply to have it restored on furnishing the required security. No
special period of Limitation being provided for such an application,
'he Article of Schedule II to the Limitation Act which applies, is
Article '78. Thus the application was in ample time.

The head note to the report of BltZwant Singh's case, to the effect
that an appcal may be restored "on sufficient grounds at the Court's
discretion, 'J is not borne out as far as I can see by the judgment
itself, which rather implies that if the Applicants can furnish the

* V.B.R., 1892'96, II, 179. t I.L.R., 8 All., 3'5.

Civil Rt1Jision
No. 99 of

'9"7·
Januat'y 3ut,

'908.
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NGA Lu DOl<
v.

M1 SAN BAING.

security with a reasonable time, to be allowed to them for the purpose
after their application has been made. the appeal ought to be restored.

Apparently the learned District Jndge here like the High Court in
Eulwant Singh's case, held that the Applicants' petition to restore
after security had been furnished, "was not entertainable and could
not be liotened to." '

In both cases the error consisted in supposing that an order under
section 549, Civil Procedure, is a final order.

I am of opinion that in rejecting the application of the 9th August
as it 'did, the Lower Appellate Court was guilty of an illegality or
material irregularity within the meaning of section 622. ,

Following the course taken in the case above cited I direct that
Applicants may give security for the casto of the appeal md the
orig-inal suit, (see Lekka vs. Bhau"a),' of such a nature as ~hall be
sdt,sfactory to the District Court, and within such reasonable time as
shall be fixed by that Court, and that upon their giving such 3ecurity"
their "'Fpeal shall be restored to the files of that Court.

There will be no.costs of this appeal.

.. I.L.R., 18 :All., 101.
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Limitation-Schedule-II, IO.

BelOTe G. W. Shaw, Esq., C.S.I.
NGA SHWE DOK, MI KIN AND NGA KYE ". NGA NU, MI MI, NGA

MYA AND NGA PU.
Mr. C. G. S. Pillay-for Appellants.

Mr. 1. C. Chatterjee-for Respondents.
Ii cld,-lhat the right to redeem land in possession of €. usufructuary mort

gagee does not admit of physical possession, and therefore limitation for a suit
for prc~eJ1lption based on the s;:l1c of such a right runs from the date of rce-istra
tion of the sale deed.

References :-
I.L.R., 9 All., 234·
P.K, NO.,168 of 1884.
--- 160 of 1889.

45 of 1895.
16 of 1902.

Mitra, Starling and Rivaz on Limitation.

Defendant-Respondent, Nga Pu, sold tl:e land in suit to the
Defr-'l.dants-Appellants by a document dated 29th May 1906, which.
was registered on the 18th June 1906. On the 16th December 1907
the other Respondents s!lGd to enforce an alleged right of pre-empti8n.

Defendants from the lint pleaded that such a suit was barred b:,
limitation, but in the First Court the real point of difficulty 'does not
seem to have been raised.

In the Lower Appellate Court and in this Court, however, it was
explicity alleged on behalf of the Defendants-Appellants that the suit
was barred under Article 10 of Schedule II to the Limitation Act, by
being instituted more than one year after the date on which the sale
deed was registered. Plaintiffs-Respondents, on the other hand,
count from the date of Appellants' taking physical possession after
re'deeming the mortgage.

The Additional Judge of the District Court said that he could find
no authority for the contention of the learned Advocate ,or Defen
dants-Appellants that the subject of the sale did not admit of physical
possession, because the land was at the time of sale in possession of a
usufructuary mortgagee. He took it that the subject of the sale was
the land, and that as land admits of physical possession by its nature,
it was immaterial whether it was in posses3ion of a usufructuary
mortgagee or not.

At first sight this seems to be a correct construction and appli
cation of Article ro, but closer consideration shows that it i, not.

The 3ubject of the sale wa6 the vendor's interest in the property,
and that was what tbe Transfer of Property Act calls the right to re
deem,-an incorporeal right, which fror, its nature did not admit of
physical possession.

The commentaries mention several decisions to this eJect. I do
not know what baal, or bJoks of reference the Additional Judge of the
District Cour~ had at his disposal on the Limitation Law. There
;\t:e well known works by Mitra, Starling and Rivaz, not to attempt an

:tel

Civil Appsal
No. z78 of

1908•
February Is19

19°9·
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~GA SHW& DOK

••
No. No.

exhaustbe catalogue. All these mention the case of land in possession
of a mortgagee, and cite the decisions just referred to, and they do
not, as far as I can see) so much as. mention the view taken by the
Lower Appellate Court.

The followinl; cases may be mentioned :
Shl,Mn Sundar v. A manant.,.
Bhawani v. Attar.t
Gafar Khan v. Sattar.!
Tikaya Ram v. Dharam Chand. §

Mitra says, "Under Act XIV of 1859 the starting point was the
date of taking possession, under Act IX of 187 I, it was the date of
taking actual possession, but under this Act (XV of 1877) it is the date
of taking physical possession. There can be no physical possession of
an intangible thing such as a right to a reversion, or a right of
redemption of property in the usufructuary possession of a mortgagee.
. . . . . . . . . The word "physical" is highly rest1ictive, and the
term .lphysical possession)' means I 'personal and immediate posses
sion." And again, "The words 'does not admit of physical posses
sion' in this article mean 'does not, for the time being, adlJIit of
physical possession'. II The last sente!1ce is a quotation from a recent
(1902) Punjab case, Pann", v. Bhagwan,1I where it was held that a
house iu the occupation of a tenant, when sold, did not admit of
immediate physical possession. .

Starlings says that under Act IX of 187 I there were differences of
"pinion as to whether the purchaser of an equity of redemption (sc.
nght to redeem) got "actual possession" when the equity of redemp
twu was completely transferred to and vested in him, e.g., by
Iilutation of names, or whether actual possession was obtaine~ when
the deed of sale was executed, or when the sale was 6therwise com
pleted as by payment of the purchase money; and he adds, "These
questions haVe been set at rest by the alteration in the present article,
which provides that when physical possession can be obtained, then
that is the 'date whence the period of limitation runs, otherwise it runs
from the 'date of the registration of the document of sale."

This explanation of the alteration in the law seems to me to support
the construction which I have adopted, and to show that as, in the
present case, the purchaser of the right to redeem could not get
physical possession ti!! he redeemed, the intention of the Legislature
was that limitation should run from the date Of registration.

In view of my decision on the point of limitation, it is unnecessary
to go into. the merits of the case.

The decrees of the Lower Courts are set aside and the Plaintiffs-'
Respondents' snit is dismissed with all costs.

* I.L.R., 9 All., 234. ! P.R., No. 160 of 1889.
t P.R., No. 68 of 1884· . § P.R., No. 45 of 1895.

II P.R., No. 16 of '902.
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Limitation-Schedule-II-1t3, lIS, 120, 176.

Before G. W. Shaw, Esq., C.S.I.
MJ LE BYU v. NGA CHIT PU.

Mr. R. G. Aiyan-gar-for Applicant.
In a suit fO,r money ~Ine. tmd~r an award or for specific performance of an

.award, the period of IUl1llallOll, If not three y~ars under Arhcle lIS or Article
113, would I\l' ~ix y('ars nnder Article 120 of Schedule II of the Limitation Act.

RI'jl'fnln's:

I.I..IL" 1\11., "('3.
III AIL, 3.
•'.l All., :!f'5·
:.!3 Mad., 593·

V.n.H.. , 19°2-06, 11, 481-

THE only point for determination is whether the suit was barred
by Limitation. It was a suit to recover Rs. 22 under an award o£
arbitrators. The learned Advocate for Defendant-Applicant contends
that Article 176 of the Second Schedule to the Limitation Act, 1877,
applied. The alii horit ies IH' has cited as slIpportmg this contentiotJ
arc' t hl' f{,lInwing >-_.-

(1) S,,/dIO Hilti v. [(am S"kh Das (1883)"
(2) flll};h"",,,' Vial v. "Madan Mahan Lal (1893).t
(:1) Son'll7lalli AIIII"al v. Mnthayya Sastrigal (lg00).t
(4) SiteD Narain v. Beni Madho (lg01).§

The lirst two were suits like the present for money due nnder atJ
award. The decision was that Article 113 applied.

The third and fourth were suits to recover immoveable property>
to which the Plaintiff's right had been declared by an award. It was
held that Ihey were not suits to enforce an award and that the period
of LimiLltion was 12 years. In the Madras case the learned Judges
doubted the correctness of the earlier Allahabad decisions. In Sheo
Narain's case, those earlier decisions were held to be distinguishable:
something had to be done under the award in t!lose cases where there
nothing had to be done.

I am unable to see how any of these Rulings lends support to the
contention here put forward. There have apparently been no d'ci
.ions on the subject in either Upper or Lower Burma. The only case
I can find where the points that arise were referred to is Sa" D"" v.
'Di Bo, II but it was not necessary there to decide them. _

It appears to me that the contention put forward on behalf 01
'Defendant-Applicant is altogether unsustainable. hrticle :76 of
Schedule I1 of the Limitation Act, 1877, prescribed the period of
Limitation for an application under'section 516 or section 525, r:ivil
Procedure Code, 1882. It could not apply to a regular suit. This
was undoubtedly a regular suit, whether it be regarded as a mere suif
for money due under the award, or as a suit for specific performance
of an award; and the perioc1 of Limitation, if not three years under

* I.J..R., 5 All., 263. ! I.C.R., 23 Mad., 593.
t -- 16 All., 3. '§'-- ~3 All., 285.

II U. B.R., '902-06, n, 481.

Civil RO'ln's;·(Ju
No. 18uf

1908.
June ~8t/;fI

1909.
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M1 Ln BTU :Article "S or Article 1'3 would be six years under Article 120. It is
v. therdore unnecessary to decide whether this was a suit to enforce a

NGA CHIT Pt!. contract within the meaning of Article "3, though I coufess that
I see uo difficulty, haviug regard to the terms of section 30 of thie'
Specific Relief ACt, in applying Article "3 to a suit to enforce an
award, .t least where there was something to be done under th.,
award, and it is sought to get that thing done.

The application is dismissed with costs.
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Land and Revenue Regulation-39, 53 (2), (ii).
Before D. I-I. R. Twomey, Esq.

NGA CHIT TUN v. NGA SE GYI.
Mr. H. N. Hirjee-for Appellant.

H cld.-that :J. Civil Court may attach the p~~oduce of State land in execution
(,Jf a decree, but that before paying out the sale-proceeds the Court should
;l~ccrtHin from the Revenue authorities whether all revenue and arrears due on
the land from which the produce was obtained, have been satisfied, and, if these
du~s have not yet been satisfied, should make them goo~s a flrst <rharge from
the sale-proceeds. . <'

References :-
U.B.R., 1897-01, II, 258.

The Applicant attached certain paddy "reaped, threshed, and
stored on the threshing floor and being conveyed to the granary. "f
The Subdivisional Court without any application from the judgment
dcbtor, removed the attachment in obe:dience to a l'ener,,1 order from
(he Di.trict Court which runs as follows :-

"Dated March rgo8.
"The att<mtion of Judgc!'l in this District is drawn to Rule 53 (2, (ii), Upper

BurrtlU Lond and Revenue Regulation, which provides that a Civil Court shall not
cxcrt'iHc jurisdiction over ~my claim to the ownership or possession of State land.
or 10 hold such land free of land revenue or at a favourable rate of land
T('v('nll(', or to establish any lien upon, or other interest in, such land or the
rent, profits, or produce thereof. This appears to me to debar Civil Courts from
attaching paddy grown on State land, and until my opinion is overruled by
higher authority, this direction must be followed by all Courts subordinate to
me."

It is urged that the order of the District Conrt is illegal, and that
crops once severcd irom State land are liable to attachment in execu
t;on of evil decrecs, notwithstanding the provisions of the Land and
Hevenue Regulation cited in the order of the District Court.

Mr. l-Iirjee, Advocate for the Applicant, points out that if the view
of the District Court is held to be right, any pad'dy which has been
glown on State land would still be subject to the jurisdiction of the
Revenue aufhorities alone, even after it has reached the Rangoon
mills or any private purchaser, and that such a view would result in
great public inconvenience, and cannot be in accordance with the
mtention of the Legislature.

Looking merely to the Ianguge of section 53, sub-section (2),
clause (ii), of the Land and Revenue Regulation, I think it is very
doubtful whether it will bear the interpretation which has bee" put
upon it by the District Judge. An application in execution to sell
certain produce as the property of the judgment-debtor does not
appear to be "a claim to establish an interest in" such produce. But
there is an authoritative ruling (apparently overlooked by the District
Judge) which throws much light on the matter. In Ma,mg Po Min
v. Maung Po " it was held tr,at there is nothing in section 53, sub
scction (2), clause (ii), to prevent the sale of an interest in State land
in execution of a decree. The question in that case was whether the
interest of a judgment-debtor in State lan~ could be attached and sold
in execution. It was decided that it could not. But the reason give:>

* U.B.R., 1897-01, II, p. 258.

Civil Revision
No. I08 of

1908.
July '7Ih.-
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NGA CHIT TUN :was not that sectiom 53 (2), (ii) , constitutes a bar to the jurisdiction of

'U. the Civil Courts in such a case, but that an occupier's right in State
Ntu Sn GYI. land is not saleable property within the meaning of section 266 of the

Code of Civil Procedure, because under section 25 of :he Land and
Revenue Regulation the occupier has no heritable or transferable
right of use or occupancy in the land.

But it is clear that the produce of State land is saleable property
belonging to the occupier. There io nothing in the Land and Revenue
Regulation to show that the produce belongs to anyone but the
orcupier, and therefore it is liable to attachment for his debts under
section 266 of the Code. Furthermore, it will be seen that section
39 of the Regulation clearly contemplates the attachment of such pro
duce in execution of decrees. That section stipulates only that the
produce "shall not be liable to be taken in execution of a decree or
order of any Court until the revenue chargeable thereon, and any
arrear of revenue due in respect of the land, have been paid." I
understand the WQr'd.5 «taken in execution" to meall that the sale
proceeds are not to be paid out to the decree-holder until ",11 revenue
and arrears, which under section 39 constitute a first charge on the
ploduce of the land, have been satisfied. It follows therefore that a
.Civil Court may attach the produce of State land in execution of a
decree, but that before paying out the sale-proceeds the Court should
ascertain from the Revenue authorities whether all revenue and arrears
'du" on the land from which the produce was obtained, have been
'satisfied, and, if these dues have not yet been satisfied, should make
them good as a first charge from the sale-proceeds.

In exercise of the powers conferred by secti"n 622 of the Code
of Civil Procedure, I set aside the order of the SubdivisiOl~al Court
removing the attachment in the present case. The Subaivisional
Court will proceed in accordance with the law as explained above.

The DIstrict Court will cancel and withdraw the general order.
referred to.
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Mortgage.

Before G. W. Shaw, Esq.
NGA KYAW, MA KYWE, NGA PO SIN ANn MI THON vs. NGA YU

NUT ANn MI PAW.
Mr. H. N. Hirjce-for Appellants.
Mr. K. K. Roy-fof Respondents.

HoId,-That in Upper Burma the Courts being bound not by the ancient law
of India in relation to mortgages but by equity, jusnce and good conscience, the
equitable rule cont;lincd in section 60 of the Trar¥Sfer of Property A.l:t would
apply in favour of redemption. .

But that if the case were onc depending on the terms of the contract where
the terms of a mortgage deed were that the mortgagors would redeem at a
certain time, and if they failed to do so, would make over the land outright to
the mortgagees, and the mortagors sued for redemption after the expiry of the
stipulated time, the mortgagors' right to redeem was not forfeited by reason of
their having failed to redeem at the stipulated time;

that the contract was not intended to execute itself, and th.1.t a further
trnnsndion wns necessary before the land could b~come the property of the
mortg'ng'ccs.

RiJfcrcnces :
S.J.L.Il., 549. ...
---645·
1 L.1l.R., 192.
13 M.I.A., 560.
I.L.R., 26 Cal., J.
-- I Mad., 1.
U.B.R., 1897-01, II, 502.
------ II, 509.

Plaintiffs-Appellants oned for redemption on payment of Rs. 'l-:o •.
the original ,nortgage money. The Defendants-Respondents ad
mi:ted the mortgage, and produced the mortgage deed, a registered
(,ocumcnt, executed in Tazau'1lgmon lz6r-B.E'. The defence was
that by the terms of the deed Plaintiffs-Appellants had forfeited their
right to redeem.

The document was of an unusual character.' It ran as follows :
On the 11th Tazaungmon Lazok 1261 D.E. and his daughter, Mi

Kywe said to Ko Yunut and his wife, Ma Paw, "We wish to
mortgage our lan'd, called Maubin yielding 600 baskets of paddy,
situated on the north of Ywagauk and bounded as shown below, for
Rs. 430. We will redeem it in Tabaung 1262, by payment of an
extra sum of Rs. 70, i.e., Rs. 500 in all. If while the land is in Ko
Yunut's possession there be any interference on the part of Govern
ment or others, we will bear the responsibility thereof with costs. If
on the arrival of the date (specified) • we fail to redeem, we will make
over outright t to Ko Yunut and wife, Ma Paw, the land within the
(aforesaid) boundaries for Rs. 430, the money advanced." ·Where
·upon Ko Yunut and wife, Ma Paw, pald over Rs. 430 and accepted
the M"ubi" land in mcrtgage, etc.

The Township Court was of opinion that having regard to the
language of the document it could not be held that the Defendants-
-_.-,-'----'

'" co905"~""l"0511 t ro~C~G"i1:§S§05GOICXilc:ol"p.SIl

Civil 2"d lip,.••
No. 306 of

190 6.
Septlmbe, ~3rd,

I907.-
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NGA KYAW
~.

NGA Yu NUT

Respond~nts had the right to take the land outright of their own
accord, that what was contemplated was that the mortgagors would
c~nvey the land to them if they failed to redeem, that as the mortgage
had been reduced to writing, it was reasonable to supp03e that the
conveyance would also be in writing, and that there was nothing to
show that the land had been in fact given over outright in accordance
with the terms of the document. '

The Lower Appellate Court gave no heed to the terms of the
stipulation in question. It proceeded on the assumption that it was
identical with the agr.eement dealt with in Shwe Maung v. Shwe
Yit * and holding that Rs. 430 was a fair equivalent for the land at
the time of the mortgage, and that the stipulation was not in the
r.ature of an extortiouate penalty '13 in Tun Wa v. Nga Nyun, t
effect must he given to it.

The sole groun'd taken by Plaintiffs-Appellants in 2nd Appeal is
that by the terms of the agreement the Plaintiffs-Appellants are not
prevented ,rom redeeming, the Defendants-Respondents having taken
no steps to enforce the tti~ulation. Defendants-Responde~t3rely on
the Lower Burma cases cIted and the later case of Nga Mau,.,g v.
Mi Bok Son.+ 0

The last mentioned follows the first two, and the Privy Council
d~cisions on which they purport to be based. The agreement in
question appears to have been identical with that in Shwe Matmg's
case: namely, that if the mortgagor did not redcem at the time stated
the creditor would be entitled to outright ownership of the land.

The Lower Burma judgments do not clearly show what the descrip
t;on of mortgage was in each case.

In Pattabhiramier v. Vencata,'ow § (1870) the mortg'lge was appa
rently a .combination of a mortgage by conditional sale with a usufrJ1c
tuary mortgage.

And what was decided was that "the contract of mortgage by
conditional sale wa3 enforceable according to its letter by the ancient
law of India, which must be taken to prevail in every part of India in
which it had not been modified by actual legislation or established

t· "prac Ice.·
The mortgage in Tlmmbusami Mudali v. Husain Rauthan II (1875)

"as held not to be one of that description. Their Lordships of the
Privy Council, however, while affirming the decision in Pa#abhi
1'Q.1nierJ s case expressed an opinion in favour of an Act affirming .the
right of the mortgagor to redeem until foreclosure by a judicial pro
ceeding, 'lEd against the decision of cases on the intention of the
parties.

The Transfer of Property Act in section 60 gave effect to this
opinion.

Here in Burma we have nothing to do with the ancient law of
India in relation to mortgages. We are bound by equity, justice and
good conscience, and the rules contaiued in th" Transfer of Property
Act have been commended to the Courts as rul~s of equity, justice and

* S.].L.B., 549· t S.].L.B., 645.
t I L.ll.R" 1W· § 13 M.L!.., 560. II LL.R., I Mad., I.



UPPER BURMA RULINGS. 3

good conscience; in more than one decisi"cn (cf. also paragr:lphs NOA KYAW

65<)-661, Upper Burma Courts Mauual). v.
In Kadi,' Moideen v. Nepean* 1898) the Privy Council expressed NOA Yu NUT.

itself not unfavourably to this course.
1n these drcumstanccs I :doubt whether agreements such as those

dealt with in the Lower Burma decisious above cited ought to be
given effect to in this Province.

These considerations perhaps escaped notice in Nga An v. Nga
Jil/Wlf) "/" and Mi Po v. Kyaw Dun 1: as well as in the Lower Burma
cases which they followed. The Transfer of Property Act not beiug
in force, we arc of course not bound by the letter l@.f it, and need not
obsPrve the distinction between anomalous and 'other mortgages. Bllt
the decision of the present case would not be affected if w~ were. If
the mortgage in question here were one of the ordinary kinds the
plincipal'of section 60 of the Transfer of Property Act would apply.
But the mortgage appears to be of a different character.

It is not a mortgage by conditional sale as defined in section 58 of
th,' Transfer of Property Act, since'it is not oste"sibly a sale, and
havinR n'gard tv the stipulation for the payment of Rs. 70 extra, it
C:lnnol he c};.s,)cd as a usufructuary mortgage proper. Assuming it to
fall in the category of anomalous mortgages referred to in section 98
of that Act, then under that A41t the rights an'd liabilities of the parties
would be determined by the terms of the deed. The Plaintiffs-Appel
lants, as already stated, rely on the terms of the deed. On this point I
"In of opioion that the learned Judge of the Township Court was right,
that the contract was not intended to execute itself, that a further
transaction was necessary before th!, land could become the property
of the mortgagees. This appears to me to be clear from the peculiar

!,hrascology employed. "We wil1 make over," is not the kind of
"nguag" Ihat would naturally have been used if it had been intended

that the document should execute itself.
The equitable principle contained in section 60'of the Transfer of

Property Act as already explained, is in favour of the conservation of
the light to redeem, amI as observed in Mi Po v. Kyaw Dun aboye
cited it is Ifin consonance \vith the normal attitude of Burmese in
respect of mortgages of land" and «the intention to extinguish that
right should he clearly expressed, or should be deducible unmistake
ably from the words of the deed or the conduct of the parties" in
cases which 'depend upon the terms of the contract.

In these circumstances I have no hesitation in deciding in favour
of the Plaintiffs-Appellants. When the Plaintiffs-Appellants failed to
redeem in Tabaung 1262, I think that it was for Defendants-Respond
ents, if they wished to extinguish the right to redeem, to take steps to
that end, if necessary by instituting a suit for foreclosure. They did
nol do so, and as long as they allowed matters to remain as they were
the Plaintiffs-Appellants were entitled to redeem.

I set asi'de the decree of the Lower Appellate Court and restore
that of the Court of 1St Instance. Defendants-Respondents wil1 pay
th Plaintiffs-Appellants' costs.

* I.L.R., 26 Cal., r. t U.B.R., r897-r90r, II, 502.
t U.B.R., r897-IO, II, 509.
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Mortgage.
Before G. W. Shaw, Esq., C.S.I.

MI NAN MYA v. NGA HMI.
Mr. H. M. Lutter-for Appellant.

Mr. A. C. Mukerjee-.-for Respondent.
Mortgage-Condition for sale 'Without the intervention of the Court.
Held,-in a case of a simple mortgage, with condition for sale by the

mortgagee without the intervention of the Court, where the sale had been held
and the mortgagor had had seven months' notice,lWat on principles of equity,
justice, and good conscience, the mortgagor was not entitled to recoveI" posses
sion from the vendee, a bona fide purchaser for value.

. Refe'rences :
U.B.R., 1907, II, Mortgage, page I.

3 W.R.• 157·
l.L. R., 30 M:ld., 61.
Gour's Law of Transfer in British India, Volume II, paras. 1077, 1097·
(;hosh's Law of Mort:g-ag-c, p,lgCS 19. 264. 28.::, 328, 273 seqq., 851, 855.

P;ainliff-Respondent sned "to eject" Defendant-Appellant from
a honse and land which he had bonght at an auction held at the
inotanee of Defendant-~pellant' s mortgagees. I have required ad
valorem Court Fees to be paid, the suit being properly one for poose,
.ion liable to stamp dnty under section 7 (v) (e) or (e), Conrt Fees Act,

The defence set up in the written statement was that the sale was
neW without Defendant-Appellant's knowledge, which was admittedly
contrary to the fact.

The real pointo in dispute were whether a clause in the mortgage
deed ,;iving th mortgagees the right to sell the property without the
intervention' of the Court was valid, and, if not, whether Plain,iff
Respondent was still entitled to recover possession from Defendant-
Appellant. .

These are the only points for determination in the present appeal.
The District Court granted Plaintiff-Reopondent a decree for

Defendant-Appellant's ejectment. The learned Judge seems to have
been a good deal puzzled as to the law applicable, whether the rules
contained in the Transfer of Property Act should be followed and, if
so, what they meant. His difficulties were apparently due in part to
his havin(5 failed to apprehend correctly the meaning and effect of the
decision m Nga Kyaw v. Yu Nut, * a case where the question was
,<hether the Plaintiffs had the right to redeem in face of a condition iu
the mortgage deed by which they had agreed to make over the
property to the mortgagee if they failed to redeem by a certain date.
Briefly the view which was there taken was this :-

On general principles of equity, justice, and O"ood conscience the
Plaintiffs are entitled to redeem. The rules cO'ltained in the Transfer
of Property Act may be regarded as principles of .equity, justice, and
good conscience. As t'he Act is not in force in Upper Burma the
C.ou.rts .are not bonnd by the letter of it, and need not observe the
dlstmcbon between anomalous and other mortgages. But if the letter

* V.B ..R., 1907, II, Mortgage, page 1.

Ci.il App,ar
No. 174 of'

190 8.
'January 15th!;

19°9·
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Mr NAN MYA
V.

NGA HMI.

of the Act were applied,' this would not affect the decision, since
assuming that the mortgage was one of the regular kinds governed by
section 60, the Plaintiffs must succeed on the principle embodied in
that section, and assuming that it was an anomalous mortgage, the
Plaintiffs would still succeed on the terms of the contract, under
section 98. In face of this position, it is not intelligible how the
question, whether section 98 of the Transfer of Property Act is one
of the sections to be followed by Courts in Upper Burma, cOLld present
itself as one for serious discussion.

For the same reason it appears to me to be immaterial whether
section 98 overrides section 69. But as a matter of construction, it is
clear that the provisions of section 98 dealing with anomalous mort
gages are in the nature of an exception. The mortgages specified in
section 58 and the combinations of them .:,pecificd in section 98 are
governed as to the rights and liabilitie' of the parties by the general
rules contained in the Chapter, including section 69, but anomalous
rlOrtgages are declared to be governed by the terms of the Contract ;
that is to say, they are not governed by those general rules .•

In the pres,ent case, however, the mortgage in que..:;tion was=-cIearly
a simple mortgage, and the bye-agreement as to sale did not alter its
character. To take the contrary view would be to render section 69
of no effect.

Hence if the Aet applied the case would be governed by
section 69.

As to whether the third paragraph of that section applies only to
the classes of mortgages specified under heads (a), (b) and (c) in the
first paragraph, the lauguage of the section is not as lueid as it Wight
be. But there are no limitations to the application of tl'1e third para
graph, and construing the whole section together, I think that "in the
professed exercise of such a power" must be referred to the first part
of the first paragraph, and that "otherwise improperly exercised"
covers the case where the power is invalid because not falling within
clause (a), (b) Or (c). This appears to be the interpretation put upon
it by Ghosh (see his notes to section 69 on page 855 of his work).
Gaur cites Doucett v. Wise * apparently as authority for the contrary
view (Gaur's Law of Transfer in British India, Volume II, paragraph
1097). But that case was decided long before the Transfer of Property
Act was enacted. •

It follows that if the Transfer of Property Act had been in force,
the power 'mder which the sale by the Defendant-Appellant's mort
gagees to Plaintiff-Respondent was effected would have been invalid.
Put on the other hand, the Defendant-Appellant wonld not have been
at liberty to impeach the sale. Her remedy would have been in a
suit for r:ompensation) and she would have had to prove in such a suit
that she was damnified.

It remains to condder what should be do~e on the principles of
-equity, justice, and good conscience.

An agreement giving a power of sale is in one sense, no doubt, an
interference with the right of redemption (cf. Ghosh's first note to

* 3 W.R., '57·



UPPIlR BURMA RULINGS. 7

MI NAN MYk

••
NGA HMI....

* LL.R., 30 Mad., 6"

.ection 69, Transfer of Property Act, at page 851 of his Law of Mort
gage). But the general rule as stated by Ghosh in his work is that
the mortgagor has "the right to redeem the mortgage before it is fore
closed or the estate i3 sold by the lIlortgagee" (3rd Ed., page 264),
<loci where a default has taken place, the mortgagee has "generally
~l){'aking}the right to foreclose or to sell the mortgageJ property"
(lb., page 328)~in the case of a simple mortgage to sell. This being
~O, an agreement for sale (even without the intervention of the Court)
seem~ to be at least distingui3hable from ordinary clogs to rpdcmp
bon. Although the right to seU is strictly confined in many systems
of law to sale through the intervention of tl,.~ Conrt, this is not the
case with mortgages under the English law; or with English mortgages
Glod some other mortgages as well, under the Transfer of Property
Act. From Ghosh's observations on pages 273 seqq., it would appear
that the doctrine against clogging redemption is no longer regarded in
England with the same favour a3 it was. He Slims un his account by
saYll1g that Ifin the more modern cases the Court has generally pro
cN~ded 1I\)on some in'dependent ground of equity arising-out of the
relatiuns Jet.ween the parties."

In India it is admitted that the doelrine in question is not open to
the same objectinn, and it continues to be affirmed by the Courts (see
Ghosh's Law of Mortgag~page3 If) and 282). But from the accounts
given by Ghosh and Gour of the judicial decisions before the Transfer
of Property Act, it is evident that there was considerable conflict of
opinion as to whether an agreement for private sale should he
·enforced as a matter of equity. It is unnecessary to refer in detail to
those ca3es.

Gour conceives that the Courts, in dealing with transactions entered
into bdore the Transfer of Property Act, will be guided by the Cal
cutta and Bombay decisions which incline in favour of a private sfile
when not exercised in a fraudulent or improper manner, opinion
havin!! crystallized in this direction before the Act'restored the earlier
law. But he states that the decisions are so conflicting that it i3
impossible to reconcile them (Volume II, paragraph 1077 and notes to
same).

A recent Madras case, Nilakandhan v. AnaHthak1,ishna Ayyar.. >l*

has been referred to on behalf of Defendant-Appellant as supporting
tl.e contention that the sale noW in question ought to be set aside.
But that was a case where there was a stipulation for perpetual
renewal of the mortgage, and the mortgagor's claim to redeem in
spite of that stipulation, was upheld. There was no qnestion of sale.
The position was not unlike that in Nga Kyaw v. Yu Nut above cited.

A case like the present is different. But in Upper Burma I think
that in dealing with such a case we should still apply the general
nIles contain<;d in the Transfer of Property Act, as representing prin
ciples of justice eqnity, and good conscience whik not adhering strictly
tei the letter, and having regard to the circumstances of the particular
,case.

-------=-=----::-::-::--:-----
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MI NAN MYA
v.

NG.\ HMI.

Now what are the principles applicabJe to the present case to be
extracted from the Act?- -that generally speaking in a simpJe mort
gage a power of private saJe is invalid, bnt that if a sale;'" held in
professed exercise of such a power it is not to be impeached, but the
mortgagor may sue for damages if he can show that he was damnifiea.

We have: next to see under what circumstances the agreement for
sde was here carried out.

The mortgage deed was executed on the 19th February 1904, In
Ig07 PJaintiff-Respondent sued Defen'dant-Appellant in Civil Regnlar
No, 144 of that year for ejectment, alleging a purchase from her mort
gagees in March Ig07, and she de£.ended the case on the ground that
she had not received due notice of the saJe and only heard of it some
10 days afterwards. An attempt was made to prove the service of two
notices of demand in November Ig06 and February Ig07, but it was
held that they were not proved to have been served. The date of
institution was the 27th May Ig07, and the date of decree, the 30th
September of the same year. Following on that decree, the mortga
gors gave Defendant-Appellant precise notice in terms of the
mortgage deed on the 9th September Ig07, and the sale '<Ow in ques
tion was held on the 31st October 'g07, It is clear that Defendant
Appel1ant actually ha:d notice that her mortgagees were taki~g steps
to enforce the mortgage-deed from the time she became aware of the
first sale. She thus had actually some seven months at least to pay
what she owed under the mortgage and 3ave her property from sale.
Plaintiff-Respondent on the other hand is a bona fide purchaser for
value. He had bought in March 'g07, and had to buy again at an
enhanced price in October Ig07. This is not disputed.

Defendant-Appellant did her best-if not to prevent the sale, at
least to gain time. She objected to the first sale, ,and prGtested
against the second one being held. But she is not 3hown to pave
made any attempt to pay her debt.

It would be goinli beyond what the Transfer of Property Act would
have permitted, if It had been in force, to set aside the sale. The
result would be to compel the mortgagees to sue for sale; and though
this would undoubtedly give Defendant-Appellant more time--more
time than she had any right to expect,-it is very doubtful if it would
really benefit her in the end to set the sale aside. It would certainly
benefit nobody else, and it appears to me to be impossible to reconcile
with any equitable principle in the circumstances mentioned. My
conclusion therefore is that I should n_t interfere with the Lower
C0urt's de.cision in favour of the Plaintiff-Respondent. The appeal is
dismis3ed with costs. But the decree will be amended into a decree
for possession.
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Master and Servant.

Before D. H. R. Twomey, Esq.
NGA MAUNG GYI vs. RAMZAN ALI.

Me S. Muherjee-for Appellant.
Mr. A. C. Muhcrjee-for Respondent.

Where the contract of hiring provides for the pay~ent of certain wagesJl
although it m;IY be optional all the part of the master to find work and he may,
if he p!C;H,('S, disrontlllllc his business, yet he must nevertheless pay the wages
agreed upon, whether he find work for the servant or~t, or he will ren~er
hllnsclf liable to an action for damages. .

Rejt'YclIces :

'Smith's Law of Master and Servant, pages 63. 74. 159. 160.
Indian Contract Act, 1882, section 73.

The Plaintiff-Respondent, Ramzan Ali, is an engineer who built a
saw mill for the Defendant-appellant, Maung Gyi. They signed an
;lgrecment on the 31St ]anu'l:y 1906. containing clc:.uses as foll<:w3 :-.

.. fi'rotll the d; y the work oegms he wdl. no~ leave for a year. He will wO:k
for Hs, (IG a month . . . . If the mill 15 closed for any reason, he will
receive the full monthly pay without deduction for any days (i.e., any days
during" which the mill is closed).

As a mailer of fact he recl!ived only three months' wages. In the
fcurth month the mill was closed altogether.

The Plaintiff sued, in forma pauperis, for nine months' wages at
Rs. 60 a month, basing his claim on the agreement referred to above.

The Subdivisional Court diomissed the suit, holding that the agree
ment did not bind Maung Gyi to retain Ramzan Ali's services for a
year. The District Court on appeal held that "on the face of the
written agreement and the pleadings, the burden of proof should be
plated un the Defendant," and decided that he failed to discharge
his obligation. .

A decree for Rs. 540 or nine months' salary was accordingly
granted to the Plaintiff-Respondent, Ramzan Ali, and Maung Gyi now
?ppeals against that decree.

The case turns entirely on the construction of the clauses of the
agreement cited above. The agreement expressly binds Ramzan Ali
to work for a whole year, the consideration for his promise being
Ma ung Gyi's undertaking to pay him Rs. 60 a month, without deduc
tion for days on which the mill is shut.

There is on the other hand no express undertaking in so many
words by Maung Gyi that he will go on employing Ramzan Ali for.
00 long as twelve mouths. But the learned Additional Judo-e of the
District Court thought that the clauses cited above amounte"'d by im
plIcation to such an undertaking on the part of Mauno- Gyi. He held
·that the matter is: settled by Maung Gyi's promise"to pay the full
monthly salary, WIthout deduction for days when the mill is closed,
"hcn read with the promise of Ramzan Ali to work for r2 months.
1h~ Defendant-appella:>t c?ntends on the other hand that the pro
"!SlOn as to non-deductIon m reopect of non-workig days refers only
to temporary closings for repairs and th" like, aI)d not to final cessa
tion and abandonment of the mill business.

C'-oil .fIlI App.al
No. 341 of

1907·
MaY'5th,

z908.
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The Defendant, Maung Gyi alleged that the Plaintiff was incompe-
tent, but this plea was not pressed, and in appeal the learned
Advocate for the Appellant, in arguing the case, confines him5elf to
the g!ornd that the agreement between the parties did not provide for
certam employment for twelve months or for any peried.

~o authoritative rulings_ have been cited for my guidance in ·dis~
Josmg of this appeal. But I have referred to Smith's Treatise on the
Law of Master and Servant (edition 1902) which expounds the English
law on the subject. In the absence of any special Indian law, I think
the English law may fairly be applied.

In thi5 case the period of hiring is not specified in the contract of
hire, and it is specified that wages are to be paid monthly. But it has
been held that if there is anything in the contra,ct to show that it was
intended to he for a year, the reservation of wages weekly or monthly
win not control it. For the mere fact of receiving wages weekly or
monthly is not inconsistent with a yearly hiring.* Now it was ex
pressly stipulate:d that the Plaintiff should work for a year. I think I
must hold therefore that the obvious intention of the parties was to
hire and to be hired for a year, and such a hiring cannat be Jl.ut an end
to by either party before the end of the year. The text-hlOOk already
referred to contains the following passage which bears upon the
present ca.se:-

"Where the. contract of hiring provides for the payment of certain wages (not
in proportion to the work done), <1lthough it may be optional on the part of the
master to find work and he may. if he pleases, discontinue his business, yet he
must nevertheless pay the wages ngrcrd upon, whether he find work for the
s{'rvant or not, or he will render himself liable to an action for such damages as a
Jury may think proper to give."t

This appears to be in accordance with equity and good conscience,
and there is no reason I think why the rule should not be 'applied to
the uresent case.

i hold therefore that the Plaintiff-Respondent was entitled to sue
for damages for wrongful dismissal. In all such actions ,the servant
seeks compensation, not for services he has rendered previous to his
d;scharge, but fa. the injlwy he has sl£st'ained by such discharge in
not being allowed to serve and earn the wages agreed on.+: The
amount of dama"es must depend'on the nature of the contract and the
amount of wa"';,s agreed to he paid. If there were an express
agreement for ~ month's notice, it might be only a munth's wages.
But, generally speaking, in E~gland, the amount ?f da,?ages is a
que5tion for the jury to determme. In one case, § m whIch a clerk
who had been hired for two years was wrongfully dismissed after one
quarter's service. the jury awarded him a sum equal to twelve mont1Js'
salary and the amount was not considered excessive hy a Superior

, $

Court.
In the present case where the wages agreed upon were Rs. 60 a

month for twelve months, an'd the contract was broken after three
months, I am not prepared to agree with the Lower Appellate Court

NGA MAUNG GYI
V.

RAblZAN ALI.

~. Smith's La'w of Master and Servant, p. 63·
t, " II, H' p. 74·
:t II: \I H p. 159·
§~ It n: ,~, p. I6q.
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that wages should be allowed for the who'e of the remaining nine N,... MAUIfG Gtn
months of the term agreed upon. The explanation to section 73 of 11.

the Contract Act lays down the rule that in estimating damages for RA"ZAN ALI.
breach of contract, the means which existed of remedymg the incon-
venience caused by the non-performance of the contr,-~t must be
considered. It would be unreasonable to suppose that the Plaintiff-
respondent could not obtain fresh employment nnder nine months.
I hold therefore that it will be sufficient to allow him a sum equal to
three months' wages by way of compensation for wrongful dismissal.
The decree of the Lower Appellate Court. is ril'odified. There >/ViII be
a decree in favour of the Plaintiff-respondent for Rs. 180 with costs
on that amount in all Courts. The amount of Court-fee on Rs. 540
(== Rs. 40-8) for the plaint and the first appeal shall be a first charge
on the subject matter of the suit, and shall be recovered in Court-fee
stamps, which should be cancelled and placed in the records of the
Conrts below.
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Mahomedan Law.

Before D. H. R. Twomey, Esq.
MA ZAKERIA vs. HARUN.

Mr. S. Muherjee-for Applicant.
Mr. ']. C. Chatterjee-for Respondent.

Held,-that ...here the only candidates .for the guardianship of the properly
oj a minor are the mother and a paternal 14.110181 there appears to be no authority,
-finder the Mahomedan law, for preferring the uncle.

See Guardian and Wards-paif 1.

Civil App,.l
N••••• oj

1907.
MOY'51h,

19°8.
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Muhammadan Law- -Gift.

Before G. IW. Shaw, Esq.
ABDUL GAFUR AND FATIMA BIB! .s. DEYAN SINGH. Ieg~l ,.pre

sentative of NAN SINGH.
Mr. A. C. Mukerjee-r.or Appellants.

Messrs. '1. C. Chatterjee and S. Mukerjce-for Respondent.
Actual delivery of possession is 1lOt necessary under Muhammadan L01tJ.

____.... __..... . ._-- ... l; ...--.-----
See Buddhist Law-Gift, p~gc 1.

Civil31ld App.al.
No, 53 of
~906.

FthrtiQl'j! 27th,
190 7.
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Muhammadan Law-Inheritance.

Bejore G. W. Shaw, Esq.
ABDUL CAFUR AND FATIMA BIBI vs. DEVAN SINGH, legal repre

sentative of NAN SINGH.
Mr. A. C. Mukerjee-·for Appellants.

Messrs. ']. C. Chatterjee and S. Mukerjee-for Respondent.
By Afuhammadan Law tHe husband's share, wnere tnere are children, is enc

lourth.

See Buddhis~ Law-Gift, page 1.

Civil ,,,d AN'u I
No. 53 of '

1906•
F.bruQry 27th,

190'.-
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Provincial Small Cause Courts Act-I6, 33.

Before G. W. Shaw, Esq.
NA SHWE THA .s. NGA PO.

Me J. C. Chatterjee-fof Applicant.
Mr. Basu--for Respondent.

• Where the ....:IllH· ] udgc presided over a Small Cause Court an~ a District
Court, and tried by mistake as Judge of the District Court a case of a Small
Cause natllfc-

H ald,-that the mistake did not alter the character o~the suit, and that...no
appeal Jay from the decree. .

References:

·I.L.IC, 12 Born., 486.
-- 25 Born., 417.

A preliminary objection has been raised by Respondent that this
was a suit of a Small Cause nature and therefore no appeal lies.

It is praclically admitted that the suit was cognizable by a Small
Cause Court. It was to recover certain gold ornaments which had
been entrus'.ed to Defendant-Applicant for safe keeping. To suppose
that this was a suit relating to a trust within the meaning of Article 18
01 the Schedule to the. Prt1'Iincial Small Cause Courts Act is to
misconceive what is meant by a trust. The explanation is to be
found in section 3 of Act II of 1880 (the Indian Trusts Act), I am
under no sort of doubt that this was a Small Cause Suit.

The Judge of the District Court is also the Judge of the Small
Cause Court and he tried this case as Judge of the District Court,
overlooking the miotake made by the Plaintiff-Respondent in filing
the suit Hin the DIstrict Court."

The learned Advocate lor Defendant-Applicant contends that the
Districl Court had jurisdiction concurrently with the Small Cause
Court under section 10 (c) of the Civil Courts Regulation. But he has
dearly overlooked the opening words of section 10 "subject to the
provisions of. ..... the Provincial Small Cause Courts Act," etc.

Even if that saving clame had :Oeen omitted the provisions of
beetion ,6 of the Provincial Small Cause Courts Act would still have
barred the trial 01 ti,e case by the District Court, since in section 10
(c) of the Regulation there is no express provision superseding section
I <i of the Provincial Small Cause Courts Act.

As to the effect of the mistake that was made, there are two
decisions, Pitambar Vajirshet vs. Dhond" Navlapa (1887). and
Sftankarbhai vs. Somabhai (IgOO).t

The former dealt with a case under the old Act, and its references
to the present Act (IX of 1887) are not very clear. They seem to
imply that in view of section 33 the proceedings :n a .Small Cause
case wrongly tried as a regular one by a Judge who presides over a
Small Cause Court an'd also over a Court of ordinary jurisdiction would
be void.

Civil Revision
No. r8t 01

J906•
JUlle :14th,

19°7·

* I.L.R., I2 Born., 486. t I.L.R., 25 Born., 417·
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But the Judges responsible for the second decision evidently did
not take this view.

I should be sorry to have to hold that the proceedings in the
present case were void because the Judge dealt with them, or supposed
he was dealing with them, in one capacity instead of in ,another. I
prefer to ~ollow Shankarbhai's case. The result is that the character
of the suit was not altered by the mistake. It was a Small Cause Case.
It was tried by a Judge who was Judge of the Small Cause Court
having jurisdiction. The decree was final.

Ail appeal therefore does not lie under section 540, Civil Procedure
Code.
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'NOA HLA. G'l'!
v.

N(iIAAUNG VA..

a suit for the amount d'le on the bond is not a suit for specific perfor.
mance of a contract as contemplated in Article (IS) of th" Schedule.
it remains to consider whether the paddy makes any difference.
According to the Plaintiff-Appellant there was a contract to supply 380
baskets of paddy on demand, and he sued for the specific performance'
of this contract or for Rs. 304, the market value of the grain on the
date of the suit. But this is not a contract which could be specifically
enforced hy the Courts, for compensation in money is clearly an
adequate relief [see Specific Relief Act, 1877, section 21 (a), illus
tration 2 J. It has been held in several Indian cases that the jurisdic
tion of the Small Cause Courts cannot be onsted merely by asking for
an alternative relief to which the Plaintiff is not entitled. It is suffi
cient to refer to the Bengal case N. C. Banerjee v. 'J. C. Banerjee"
and the Bombay case N. B. Khat v. B. B. Khot.t The former was
decided by Chief Justice Sir B. Peacock and the latter by a Bench
of the Bombay High Court. From these rulings it is plain that the
present suit was one, cognizable by a Small Cause Court notwithsand
Ing the prayer for specific performance of the allege~ contract to
supplypaddy..

On the above grounds I decide that no second appeal lies under
section 13, Upper Burma Civil Courts Regulation, and it is not con
tended that there are any grounds for dealing with the case in revision
lmder 5ection 622, Civil Procedure Code.

The appeal is therefore dismisse'd with costs,

* Bengal L.R.I., 91. t I.L.R., 21 Born" 248.
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Provincial Small Cause Courts-Schedule II-S.

Be!",e G. W. Shaw, Esq., C.S.!.
NGA KAN v. MI MYA.

Hdd,-that a stall in it market is a house or part of a house, ana that a suit
to recover stall rent is a suit to recover house-:ent within the meaning of clause 8
of Schedule II to the Provincial Small Cause Courts Act, and is cognizable by a
Court or Small Cutises.

l\cJi'l'tmccs:

Wharton'H Law Lexicon, 9th Edition, dated I§pZ.
Stroud's Law Lexicon, 1st Edition, dated 1890.
Tomlins's Law Dictionary, 4th Edition, dated 1835.

THIS is a reference under O. XLVI, r. 6, by the Judge of the Small
Cause Court. The point for determination is whether a suit for the
recovery of rent for the occupation of a stall in a market is a suit for
the recovery of house-rent within the meaning of clause 8 of the Second
Schedule lo the Provincial Small Cause Courts Act, and thl'refore
co~nizable by a Court of Small Causes. The learned Judge is of
oplllion tInt a market slall does not come within the definitions of
"house" given in Tomlin's Law Dictionary and in Webster's Dic
tionary, that 5iall rent is p~ctically rent for the occupation of the land
on which the stall is kept, and consequently that a Court of Small
Causes has no jurisdiction.

The parties have been unrepresented by Advocates and, of course,
have been unable to lend any assistance. I have not succeeded in
findin~ any judicial decision directly bearing on the point in question.
But I have little hesitation in coming to a finding.

To begin wit~tl neither the ordinary nor the legal significance of
the word "house" is so strictly limited as the learned Judge supposes.

,Webster's definition is " a structure intended or used as a habita
tion or shelter for animals of any kind, but especially a building 0'
edifice for the habitation of man, a dwelling place, a mansion."

Wharton's Law Lexicon gives as the meaning it prima facie a
dwe1.ling-house," 'but refers to " 7M. and G., 122 " as modifying that
definition. Stroud's Law Lexicon is fuller. It says II a chouse' is a
structure of a permanent character structurally severed from other
tenements ;and usually but not necessarily under its own separate
roof), that is used, or may be used, for the habitation of man, and of
which the holding (as 'distinct from lodgings) is independent." It
goes on: " It is not necessary that a house, if adapted for res'dential
purposes, should be actually dwelt in." The authority cited for the
last statement and one of those cited for the first is Daniel v.
COlilsting, the reference to which is 7 M. and G~, 122.

Tomlins's Law Dictionary to which the Lower Court referre:!, I
find, is a 4th Edition, published in 1835, of what was apparently the
only L:,w pic~ionary t~en in e;cistence.. The definition of " ho~s~ "
whIch It gIves IS excee'dmgly bnef, and IS not supported by authontres.

The copy of Wharton in the Library of this Court is the 9th
Edition, dated 1892. The 1St Edition was published in 1848.

Civil MJ·s&lllan~..
ous No. 20 of

I909·
Jutte 30th. ...
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:NOA KAN
~.

!<h MYA.

Toe Stroud is the 1St Edition, dated 1890. Both are thus more
recent as well as fulln than Tomlins.

The letters " M and G" signify Manning and Gr~nger'sLaw
Reports which cover the years 1840 to 1844. Daniel v. Conlsting
is therefore evidently a decision of later date than Tomlins's work.
The rep,,!t of it is not available here. It was a case decided by the'
Court of Common Pleas.

In clause 8 of Schedule II to the Provincial Small Cause Courts
Act the word" house" must be taken to be used in its ordinary or
ordinary legal sense, and what these are has been shown by the
D·;ctionary definitions quoted. A stall or shop in a market in Burma
is capable of being used as a residence by the people of the country.
I have indeed known at least one caSe in which stall-holders were
permitted to live permanently in their stalls, and no doubt if the same
permission were given in other markets the practice would be widely
followed.

I nnnot agree with the Judge of the Small Cause Court that the
t~nt of a market-sbll is practically rent for the occupation of the land
on which the stall is built. The difference between the daily rates
collected from tray-sellers in the open, and the monthly re"t levied for
the occupation of stalls, is precisely due to the fact that the latter is a
<:harge for the use of the stalls.

My conclusion is that a stall in a market is a house or part of a
house, and that a suit to recover stall-rent is a suit to recover house
rent within the meaning of clause 8 of Schedule II to the Provincial
Small Cause Courts Act. My decision on the point referred is that
the ·suit in question is cognizable by a Court of Small Causes.
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StampS-3S·

Before G. W. Shaw, Esq.
MI TA vs. NGA SEIN.

Mr.1- C. Chatterjee-for AppelJant.
Mr. . C. Mukerjee-for Respondent.

Held,-that where the Defendant was alleged to be withllOldinli an unstamped
parabaih document, that did 110t retldey secondary evidence admzssible.

Sec Execution-Signing, page Sl*
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Stamp~36.

Before G. W. Shaw, Esq., C.S.!.
MI hE 'V. NGA RAN GYI AND NGA PO SIN,

lvIr. ']. C, Chatterjee-for Applicant.
Mr. S. Mulwrjcc-for Respondents.

Where a promissory note bcnring a stamp which was not duly cancelled had
flee" admitted in evidence in the Court of First Instance,-

llold,-that Ihe Appellate Court could not questioll its admissibility.
RejcYtwells :

2 L.B.H.., 103, disscntcu. from.
LL.R., 14 Born., 102.

-'- 18 Born" 369.
V.B.R., 1897-01, 559, affirmed.
-- 1897-01, II, 556.

PLAINTIFF-ApPLICANT sued to recover Rs. 195 principal and
interest on a prom iHsory note.purporting to have been executed by
Kan Gyi and Po ~ln in favour of Plaintiff-Applicant and her husband,
Myat Tnn, sircc deceased. The Defendants were oril;inally Kan
G) i and Po Sin only. In their written statement they said that they
went to Myat Tun to borrow, bqj;, he would not lend to them and told
,the,m to bring M,allng Thin with them ,and he wonld lend to Maung
fhm. Wherefore they took Maung Thm, and Myat Tun lent Rs. 'So
to Maung Thin, who in turn afterwards lent to them; but they repaid
him.

On this the Township Conrt very properly made Maung Thin a
Defendant. In his written statement he a'dmitted having borrowed
the money from Mya. Tun in the circnmstances stated by the other
Defendants and having lent to the other Defendants and been repaid
by them, hut said nothing about the promissory note, and showed no
caURe why a decree should not be granted to Plaintiff.Applicant
again~t him on his own admission.

It i, hardly credible that though the Township Court examine'd
Ngil Thin before framing issues it did not question him on these
points. In the end the Township Court gave Plaintiff-Applie~nt a
<!l'eree against the original Defendants, and made no order one way
or the other with, respect to Defendant, Nga Thiil,-another most
"xtraordinary and inexplicable omission.

On appeal by the Defendants,' Kan Gyi and Po Sin, the Lower
Appellate Court reverse'd'the Township Court's decree and c1ismisred
U.e suit entirely on grounds which appear to me to be in great part
'unso'lnr!. It is to be noted that Nga Thin was not made a party to the
»ppeo!.

Thr' learne,] Additional Judge of the District Court evidently
omitted 10 ohserve how and when Nga Thin came to be made a
l.'cfcndanl, and this mistake led him astray altogether. 'I)ere was
nothing II ingenious" or 'disingenious in the way the plaint was
fran,e,1.

In overlooking the fact just referred to, I am of opinion that the
Lower Appellate Court was guilty of illegality or material irregularity
.within the meaning of section 1I5, Civil Procedure Code.

.I2

Civil R'f}iclo#
No. '09 of

1908.
Octobey gzua"

19°9·
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".NOA KAll GYl,

Again, whether Plaintiff-Applicant was present or w.s in the house
when the money was lent was perfectly immaterial afi far as .'er right
to sue was concerned.

Her implied allegation was that the money lent was the joint
p!operty of her husband and herself. Strictly speaklllg it wfmld ~have

beeu more correct for her, to sue expressly in a double ::lpacity-(I) as
kgal representative of her husband deceased, and (2) in I er own
person. But in fact, according to the weight of autbority, she was
at liberty. as a surviving partner, to sue alone in her own n;,lme. (Se~

Pollock's Contract Act, notes to section 45.) No objeLtion was
expressly taken to the Plaintiff-Applicant suing in her own name
alone, though perhaps the written statement of Defendant, Nga Thin,
intended to raise such an objection. The Defenda"ts adduced
evidci.ce to prove that Plaintiff-Applicant was away fr01ll !:come at the
cime of the loan. The Township Court paid no attention to the point.
1£ there had been any force in the objection, Plaintiff-App:ic'nt might
have been aJ,d... ought to have been allowed to amend the plaint..

Then the Lower Appellate Cont on the aut],.,rity of the Lower,
.Burma case of Bagywan v. Mi Kyi Kyi (1903)* held tqat"tae stamp on'
Plaintiff-Applicant's promissory note was not properly capcelled, that
the Township Court therefore committed an illegality in acting on ,t
by passing a decree on it, and that section 36, Starr.p Act, did
nd prevent a snperior Court from dealing with the iIIcgal'ty. On
this point it was the duty of the Lower Appellate Coud to
follow the Ruling of this Court in Mi Po v. Mi The On (1899), t
even if it thought the later Lower Burma decision right. The .\ddi.
lional Judge, however, apparently overlooked Mi Po's "ase altogether.
As there is a conflict, I have taken the opportunity of rtr"rri"g to th~

authorities, and reconsidering the question. I find that the learned
Judge'who decided the Lower Burma case did not refer to Yi Po v.
Mi The 0" or to any of the decisions there cited, and that Ilte author
ities on which he relied did not deal .with the point for determination.
Ralli v.1{'a7Mnali Faz! (1890)::: was a case which ,was tried by the
High Gourtoriginally, and the Judge who dealt with it on th" Original
side held the document to' be unstamped. The Appe]1ate Benoh
merely confirmed that finding. No question of the meaning and effect
ot the 3rd proviso to section 34 of Act I of 1879, corresponding to
section 36 of the present Stamp Act arose. .

In Cki"basapa v. Lakshman Ramackand7a (t893)§' lhe Court of
First Instanoe had dismissed the claim, holding certain hunois to be
unstamped and other evidence to be inadmissible, and tlj.e Lower
'Appellate Cou:t had. reyer:s~d that decree on the gr~lUnrl th~t the
defendant admItted hIS habllity. It was held by the Rlo-h Court that
the hundis we~e acte~ ?pon when a decree was given l~pon them on
the Defendant s admIssIOn; and therefore the Lower Apueliate Court
was wrong. [On this point this Ruling was followed iu·Mi Ein Mi"
v. Ttm Tha (1900)'i!.]

" 2 L.B.R., 103·
t U.B.R., 1897-01, II, 559.

11 U.B.R., 1897-01,

•
-: I.L.R., 14 Bam., 102.

§ I.L.R., r8 Born., -369.
II, 556.
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The question of the meaning and effect of the srd proviso to
section 34 of the Stamp Act, 1879, did not arise.

Oil the other hand, the cases cited in Mi Po v. Mi The On dealt
directly with that question. I am unable to find any reason for:
doubting their correctness. If the learned Judge who de.:,ded the
Lower Burma case had referred to them he would prohab!y have come
to a differeut decision. I am una"le, therefore, to concur in the imer
pretation of section 36, Stamp Act, adopted iu that case, and I think
that Mi Po v. Mi Th/i On was correctly decided.

It follows that though the Lower Appellate Court was 110 d0Ubt
right in holding that the stamp on the prorJl'ssory note in t11<:, present
caso was not duly cancelled, it was wrong in holding ':hat it could ques
tion the admi ,sibility of the document after the Court of First Instance
had admitted it.

The appeal had to be decided on the assumption that the pro
~'issory 110te ws duly stamped.

In overlc~king the decision ii Mi ;'0 v. Mi T.e On, I '1m o'f
opinion lhat lhe Lower Appellate Courl was guilty 01 iJIel;5ality or,
materia: irregularity wilhin the meaning of section "5, Civil Pro
cedu:'e Code.

As to the exeeotion of lhe promissory note, the Lower AppeJIate
Court only said, "Thl!' execution of the note has not been ,",ven
_proved, JI which was not a sufficient treatment of the point. In fact.
however, there was no evidence of the execution of the promissory
note. The Plaintiff-Applicant's evidence only went as far as this,'
.that Defendant Po Thm wrote a promissory uote or wrote in a pro~
missory note book. None of the witnesses saw anybody sign a:
.promissory note. None deposed to the particular promissory
nole which Plainliff-Applieant sued on. (The 'fownship Courl
omilled lo give it a distinguishing letter or mark, as well as to ask
the witnesses about it.) THo, being so the Lower Appellate Coun's
linding thal LIe execution of the prOllli'Sory note was not proved,.
cannot he impeached in Revision.

The ract remains that the esc was disposed of in a very unsatis
factory manner as the foregoing will explain.

I oct aside the Lower Appellate Court's decree and direct that it:
jt'in Nga Th: 1 '" a Respondent and, after hearing him, remand the
case to the Township Court for .Defendant, Nga Thin, to be properly
examined and for fresh issues if necessary to be framed and further
evidence if necessary to be taken, and the case resubmitted with the
additional evidence and the Township Court's findings on the same
and the reasons therefor by a date to be fixed to the Lower Appellate
Court, which will then proceed to decide the appeal afresh. Costs
will abide the final result.

M,Kll
".'i,,. K." GVl
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Transfer of PropertY-55 (2).

Before G. W. Shaw, Esq.
SADHU v. NGA SI GYI, MI MI.

Mr. C. G. S. Pillay-for Appellant.
,The principle aPPlied as a matter of justice, equit.ll and gooa conscience.
Held,-that 'whor6 DctcndaJlt sold and Plaintilj bought land as a hot/se-site in

tllO bolie! thut it 'was hohabaing, DeJendmll impliedly guaranteed that he had a.
good tit 0, and Plaitltifl 'was cnl1tled to reCOVer tl!6 pU1'chase money when it
iu,nc,l Ollt that Ow lana ~uas Slate and he ..vas prC'lJC1lted jrom building on it.
--~-_.

SOli Evidence, page l.~

Civil "Id Appeal
No• • 67 oj
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Tort.

Before G. W. Shaw, Esq.
NGA TUN NYO vs. NGA THA HMAT.
.. Mr. S. Muherjcc-for Applicant.

Mr. T' C. Chatterjee-for Respondent.
N egligcnce-Contribufory N egligc1lce-Tressp·ass.-Trespass is the infringe

ment of a right and gives a cause of action even when no damage results, and not
cr.ly substantial but even exemplary damages may be given if the circumstances
require.

References:

U.n.R., '904'06, II, Tort, page 9.
Alderson B's definition of negligence quoted in Alexander's Case Law

on Torts, 4th Edition, page 33.
Pollock's Law of Torts, 7th Edition, page 499 seqq.

This case was not very satisfactorily dealt with by either of the
lower ('ollrts. Plaintiff.Respondent in his plaint alleged that
1)"le",1onl-/I pplicant withont his permisoion took aU'1 used a pony -I
I'laintirf-R"spon(~ent's, whereby it became ill and finally died, and he
c:!:limed Rs. p as the value 01 the pony.

Defendant.Applieant's written statement was to the effect that the
pony did not become ill by re;l!;on of his riding it, but died because
Plaintiff-Respondent rode it Irom Pyawbwe to Yamethin in the sun.

In the preliminary examination of the parties, Plaintiff-Respondent
.1drnitted that he left the pony in the stable without anyone in charge,
and that when he found it ill (suffering from stoppage of urine) after
Defendant-Appellant had ridden it, he gave it no medicine except
"cyc-medicinc" (irritants applied to the eyes) and also took it to
Yamethin, a distance of r3 miles, starting at 3-30 P.M. and riding it
011 and 011, and that he found it dead next morning. Defendant-Appli
cant on his ,ide admitted that he got no permission to use the pony,
but he said that cocstables use one another's ponies when in need.

Thc parties are both mounted police constables, and both orderlies
to Ihe ,arne Subdi-,isional Officer. The Township Court did not ask
Plaintiff-Respondent, but seems to have assumed that what Delendant
Applicant said was correct, viz., that constables use-d one another's
p<)nies when in need. It framed no is,:me on the point of trespass.
It only Iramed·one issue "Was the pony's illness and death due to the
Defendant's using ie': which ,'vauld have been insufficient even if no
<;uestion of trespass had arisen. Assuming that Defendant-Applicant,
although not a bailee, was not committing a trespass in using the puny,
;10 could not be held liable for its illness and death unless he was guilty
of .,egligence, that is of "omitting to do something that a reasonable
man would do, or of doing something that a reasonable man wonld
not do, in either case unintentionally causing mischief to anotherll

(Alderson, B's definition of negligence quoted in Alexander's Case
Law on Torts, 4th Edition, page 33).

Again the qnestion of contributory negligence arose. This is well
explained in Pollock's Law of Ports (7th Edition, pages 499 seqq).

Civil ..?efJlsion
No. 167 01

1906•
August 7th.

19°7·
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NGA THl H"'"T.

The rule is that "if tae PlaintiH could by thc exercise 01 such care
and skill, as he was oound ~.) pxer~is~. L'ave avoided the consequence
of the Defendant's regligence he cannot recove;." Y!h'!-t has to be
determined is •'whether the damage was occasIOncd entirely by the
negligence • r improper cond,;ct of the Defen?ant, or whet~er the
Plaintiff himself so far contnbuted to the mIsfortnne by hIS OV.-"
neO'}ig-c".ce or wan~ of ordinary ana common care and caution that,
but f~r such negligence or want 01 ordinary care and caution on his
part the misfortnne wonld not have happened."

in short, the true ground 01 contributo!'} negligence being a bar
to recovery is that it is the proximate, or as Pollock prelers to say,
the decisive cause of the mischief.

The law looks to the proximate cause, or in other words, will not
measure C'lt responsibility in halves or other fractions, but holds that
person Ii, hle who was in the main responsible, and where t.he
nco-ligcnt ads are successive, it is he who lost has an opportumty
ci bavoidinp" the accident who is solely responsible.

H~re :h~!e is no reason to dissent froo the finding ofthe Township
Court as lar a3 it 'went on the facts, viz., that the animal got sick by
the Delendant using it in looking lor his lost pony, tnt th€ sickness
w,,,, ap-p-ravated, and death ensned because the Plaintfff alterwards
rode it in the heat of the sun Irom Pyawbwe to Yamethin, and
he neglected •.0 treat it properly.

The Township Court in deed said that Defendant-Applicant rode
the pony in the hcat 01 the sun, and the Lower Appellate Court
repeated this statement and lound negligence in it. I may say that
there was no evidence whatever that Defendant-Applicant rode the
pony in the hcat of the 5un, or used it in a way that a prudent man
would not have used his own, that he omitted to <do anytiling that a
'easonable man would have done, or did anything that a reasonable
man would not hav~ done.

On the other hand, thc Plaintiff-Respondent's failure to treat the
pony in a proper manner, and his taking it to Yamethin as he did,
would have undoubtedly amounted to contributory negligence, as
just explained, if the Defendant-Applicant had been guilty of negli
~ence, and ,:ould, in that case, have debarred Plaintiff-Respondent
(rom recovenng any damages.

But the question 01 trespass remains. It was necess~ry to remand
the case for this to be determined. The Township Court finds that
'here was a trespass. There can be no doubt on the evidence that
this finding is correct. A mounted Policeman's pony is his own
property. It is not usual lor other mounted policemen to Uge his,
pony. Assuming that in a case 01 emergency it might be legitimate
to use a mounted man's pony without hisconsent

J
the fact remaf'ns

that the present was not such a case of emergency. The lcarned
A<dvocate for Ddendant-Applicant relies on the fact that he ;,eted
under the orders of his superior officer. If the superior officer hau no
authority to give such orders, and it is clear from Mr. Warminoton',s
evidence that he had none, that would not help the Defendant-Appli
cant. But there is nothing whatever On the record to show that
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Defendant-Applicant acted under orders in takiug the pony.. iHe did
not say so himself.

The law is clear enough. It is dealt with in .. Nga Myat Bmwe
vs. N~a Yi and another. Trespass;s tl.e infringement of a right.
arid gives a cause of action even whe, no damage results, and not
only su,bstantial but even exemplary damages may be given if the
circumstances require. (See Pollock's Law of Torts, 7th ,Edition.
pages 18:.-187.)

The Township Court originally lYave Plaintiff-Respondent a
decree for Rs. 30, and he did not appe~1. It is evident that Rs. 30
was by no means unreasonable, being in fact less than half the value
of the pony.

The application is dismissed with costs.~

* U.B.R., I904-OO, II, Tort, page g.

Me. Ttm NVG
".N OJ:. TSA H.M:A'll
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Upper Burma Civil Courts Regu!ation-I3
(I)-proviso.

Be/m'e D. H. R. Twomey, Esq.
NGA HLA GYI v. NGA AUNG YA.

Mr. C. G. S. Pillay-Ior Appellant.
Mr. J. C. Chatterjee-for Respondent.

HeId,-with' To/cronco to soc. 13, Upper Burma Civil Courts Regulation~ that ~
suit Jor an amount duo on a bond is flat a sui~ for the speciW; performance of a
contract as contomplated in articla (IS) oj the 2nd Sohedu1e of the ProvinciaL
Small Cause COUtts Act.

AlllO.-lllO jttrisdiction oj tho Small Cause Courts cannot be ousted merely by
askin~,,: Jor alternative relief to which the plaintiff is not entitled.

Seo Provincial Small Cause Courts-page 3.

C••il .nd App,al
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Circular Memorandum No. 2 0, 1907.

FROM
THE REGISTRAR, COURT OF THE

JUDiCiAL COMMISSIONER, UPPER BURMA:,

~() ~

THE DiVISIONAL AND DiSTRICT JUDGES,
UPPER BURMA.

Dated Mandalay, the 28th February 1907.

In accordance with the orders of Government cont~ined in General
Department letter No. 457-zM.-16, dated 12th Febrnary 1907, the
Judicial CommIssioner directs that Magistrates and Judges should, a,
far as possible, avoid the trial of cases in which Muhammadaus are'
concerned as parties or witnesSEOil, and that leave of absence shan be
granted, if this can be done without suspending the work of the Cuurt,
to all Muhammadans employed in Courts iu Upper Burma on the
following five days held specially sacred by Muhammadans :-

Muharram 2

ld-uz-zuha I

ld-ul-Fitr I

Fatih:L~i-dowazhdaham I

By order,

ED. MILLAR,
Registrar.





Circular Memoraudum ,~o. 3 of 1?ll1.

FROM
THE REGISTRAR, CCURT OF THE

JUDICIAL COMMISSIONER, UPPER BURMA,

To
COMMISSIONERS AND DEP\'!lTY COMMISSIONERS,

UPPER BURMA.

Dated Mandalay, the 6th March '9°7.

The attention of Courts in Upper Burma is drawn to paragra;>h
475. Upper Burma Court3 Manual.

Ins'an'-es are understood to have occurred in which it has been
Jisr"garded.

By. order,

;ED. MILLAR,
Registrar.





Cir"'lllal' Memorandum No.4 of 1907.

FRO!\1

THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

To
ALL DIVISIONAL AND DISTRICT JUDGES,

UPPER BURMA.
loi>

Dated Mandalay, the 3ul lylay Ig07.

In continuation 01 this Court's Circular Memorandum No.2, dated
the 28th February Ig07, it is hereby notified that the following
Muhammadan festivals in the year 'g07 will fall on the dates shown
against each :-

Id-uo-oltha.-On the 25th January, but if the moop be not
visihl" on the 15th January, then on the 26th January.

M"lul1ra,".-0n the 23"l and 24th (Sunday) February, but if
Cle ]1lO0n be visible on the 13th February, then on the 22nd

and 23r<1 Feurua1y.
Faliha-i-,zllwazhdaham.-On the 26th April, but if he mOil be

visiblr- on the 13th April, then on the 25th April.
Id-ul-fitl'.-On the 8th November, but if the moon be not v. JibIe

on the 7th November, then on the 9th November.

By order,
ED. MILLAR,

Registra1'
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Circular Memorandum No.6 of 1907.

f'ROM

THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSI0NER, UPPER BURMA,

iTo
ALL DISTRICT AND DIVISIONAL' JUDGES,

UPPeR BURMA.

Dated Mandalay, the 29th May 1907.

Attention has recently been drawn to the iIIsnffieiency of thl:' notice
which is given by subordinate Civil Courts for the hearing of suits to
which soldiers of the Indian Army serving at stations in China are
parties.

It appears that summonse, and other notices sent to those places
not infrequently reach the persons to whom they are addressed on or
after the day of hearing. A liberal allowance of time is, moreover,
required in the case of notices, etc., sent to Shanghai, Tientsin,
Shanhaik~van, Pekin, or other DJrthern ports) especIally in winter
wh~n t hey arc ire-bound and navigation is interrupted.

In order to enahle men serving at the'e stations to appe"'r them
selves, or to appoint a""'representative or make such other arranp-e
mcnls as may be necessary, a minimum period of four months from
the 'date of posting the summons or notice should be given by subor
dinate Civil Courts.

Byorder,

En. MILLAR,
Registrar..





Circular Memorandum No. I of 1>108.

FROM

THE REGISTRAR, COURT OF TIb-IE
JUDICIAL COMMISSIONER, UPPER BURMA,

To
ALL JUDGES AND MAGISTRATES IN UPPER BURMA.

Dated Mandalay, the 27th 'January 1908.

Th" folluwing ill.",trudion::. arC' issued for the observance of
Mr.gistrates and ]udgt·s in Upper Burma regarding the arrangements
to be made for the dcsP.i\tch of lunatics, other than criminal lUnatics,
to an asylum undl']" "'d,ons 4 and 5 or section 8 of Act XXXVI of
1858 :-

(1) The Magistrate or Judge is responsible for the despatch of
the lunatic to the asylum.

(2) He must arrange for a Police escort to accompany flte lunatic
and sec that the escort is provided with sufficient means to
purchase such articles as milk, coffee, biscuits or any suitable
cool'ed food for the use of the insane during his journey to
the asylum, and that it is instructed, in case the insane
refuses food or becomes sick, to take him to the nearest
hospital for advice and treatment.

(3) If the lunatic is a female, he must arrange for her to lie
accompanied by a female attendant or relative in addition
to the usual Police escort.

'(4) He must in all cases see that the lunatic is provided witli
food, sufficient clothing and bedding for the journey.

By order,

ED. MILLAR,
Registrar.





Circular Memorandum No. 4 01 1908.

FROM

THE REGISTRAR, COURT OF TH~
JUDICIAL COMMISSIONER, UPPER BURMA,

iro
ALL JUDGES OF CIVIL COURTS, UPPER BURMA,

Dated Mandalay, the 25th Febrtwry 1908.

CJurls issuinJ} a commission for the examination of a witness to
a Court situated 1I1 British India are directed to ascertain, if pnsible,
an'd issue the commission til the local Court of lowest jurisdiction that
can conveniently execute such commission. They should not, as c.
rule, issue the commission to the District Court,

In Mandalay the Court of lowest jurisdiction is the Court of Small
Causes, and commissions should therefore be sent to that Court.

By' order,

ED. MILLAR,
Registrar.





Circular Memorandum No. 7 of H1U8.

To
DIVJSIONAL AND ])JSTRICT"JUDGES,

UPPER BURMA.

Mandalay, the 26th May 1908.

The attention of District Courts is invited to the Provincial
In,,,o!v('IH'Y Ad, H)07, which has he-en extended to Upper Burma by
J"di"i,,1 llep"rtlllc"t Notilication No. 51, dated the 2gth April Ig08.

TIJ(~ provjsjon~ of the Civil Prucedure Code relating to Insolvency
iTJ:lHer me superseded by the Schedule of the Act, and it is nClcs!'>ary
th"t the judges of Civil ~rts should acquaint themselves as Soon as
po.:,sihlc with the new law which is now in force.

H will be seen that the Local Government by Notification No. 54,
daled the 2gth April Ig08, has invested all District Courts with
jmisdiction under the Act, and by Notification No. 53, dated the 2gth
April 1908, has barred the application of certain provisions of the Act
to Upper Burma District Courts in general.

Rul:s under section 51 of the Act will be issued at an early date.





Circular Memol'andum No.8 of 1908.

To
DIVISIONAL AND DISTRICT JUDGES,

UpPER BURMA•.

Mandalay, the 12th 'june Ig08,

Several case.':' having occurred in which the sale proceeJs of.
property sold hy Bailiffs and Deputy Bailiffs in execution of decrees
have beLn cmbezzle'd, th~ Judicial Commissioner invites the special
attention of all Civil Courts to the Instructions contained in p••a
graphs 561,567,7°1 and 723-m the UPPflr Burma Courts Manual and.
lInprcssc.i un them the necessity of keeping a close watch over
execution proceedings and of fixing dates from time to time on which.
the proceedings are to be submitted to the Judge, until the amount
realized has been paid to the judgment creditor and the fact attested.
under the judge's signature. The working of the Courts in execution,
cases should be specially examined by inspecting officero.

2, Judicial oRierrs are also reminded of the provisions of para
graphs 67 I and 806 requiring them to see that all money transactions
of the Courts arc duly entered at the time, and that payments into the
Treasury are acknowledged by the Treasury (or Sub-TIea.;ury),
Officer, and that chalans are produced and filed with the proceedings..
They have also to check the Bailiffs' Registers daily,

3. There should he no exceptions to the rule in paragraph 681
requiring all Bailiffs to furnish sufficient security.





Circular Memorandum No. 10 of 1908.

FROM

THE REGISTRAR. COURT OF THE
jlJDICIAL COMMISSIONER, UPPER BURMA,

Tn
THE JlIDI ;RS OF ALL CIVIL COURTS

IN UPPER BURMA.

Mandalay. the ~7th August 190$.

The. following instructions are is.5ued with reference to the pay
ment of expGIlSCS to Government Officers appearing as witnesses in'
Civil suits. The Criminal Courts do not pay witnesses' expenses to
Government Officers.

Government Officers appearing as witnesses in Civil suits to which
Government- is a party will receive allowances according to the
ordinary..;cu[(·, Illd the Presiding Officer of the Court will at the time
of payment (urn ish the ofTiCC[ receiving the allowance with a cert;fi
cat" lilT. F. No. 36, o[ which" sufficient supply should be obtained
from Ow Government Prcs~.""'"

'1'1,,'''' instructions do not apply to Police Officers.

By order)

ED. MILLAR,
Registrar..
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Circular Memorandum No. 12 of 1908.

FROM
THE REGISTRAR, COURT OF TEE

JUDICIAL COMMISSIONER, UPPER BURMA,

To
ALL JUDGES Of CiViL COlJRTS IN UPPER BURMA.

Dflled Mrll/dalay. fhe 3J'l1 Decembcl' 1908.
li!

The attention of all Civil Courts is called to the new Code of GviI
Proc!==dure which comes into force on the 1St January 1909. The new
Code differs frolll the old, chiefly in the arrangement of its provisions,

2. The Act itself now contains little beyond the essential princi
ples of procedure. Provisions which are not -consi'dered fundamental
arc placed in the Schedules. The First Schedule, comprising 5"
Order~ or sets of Rule::, contains most of the detailed provi.;ions of
the 1'l'l'Sl'llt Cocle. The Second Schedule reproduces with slight
mo{lJfi -:aliol1s the 1<1 w of arhitration as contained in Chapter XXXVII
of the present Code. The Thi"d Schedule containing rules rega',diug
j he execution of decrees b1thc Collector will not for the present be
a/>plicahle in Upper Burma. Apart from the re-arrangement, few
C tangc8 of a radical character have been made. The follmving notes
regarding some of the changes may be found useful to the Courts :-

MORTGAGE SUITS.

Special attenlion is invited to Order XXXIV relating to Mortgage
suits, Th" Transfer of Prop"rty Act, J 882, is not in force in Upper
Burma, hut by or<1er of the Judicial Commissioner the Courts have long
leen guided hy the provisions of sections B3 to 97 of the Act in
dc..:.aling with mortgage suits. '" The prov,· .;ions of the Transfer of
Property Act regarding sUlt for foreclosure) sale and redemption of
mortgaged property have now been incorporated in the Code of Civil
Prace'dure, and from the 1St January 1909 will therefore have the force
of law in Upper Burma.

When the plaintiff succeeds in a suit for foreclosure, it will be in
cumbent on the Court to pass a preliminat'y dem'ee in terms of Order
'XXXIV, R. 2, and subsequently if the circumstances of the ""5e
require it a final decree under Rule 3. Similarly, Rules 4 ani! 5
provide for prcliminary and "nal decrees in suits for sale, and Rules 7
and 8 for preliminary and final decrees in suits for redemption.

In mortgage suits the forms of decrees given as serial Nos. 3 to II
inclusive in Aprendix D to the First Schedule should be used with

* Upper Burma Courts Manual, paragraphs 659 to 661.
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such variatious as the circumstances of each case may require. (Sec
Order XLVIII, R. 3.)

PLEADiNGS.

Order VI concerning pl~adings (=plaints and written statements)
is for the most part new, and its provisions should be carefully studied
by all Judges. The forms of pleadings in Appendix A to the First
Schedule or forms of;a like character are prescribed fop adoption
(Rule 3). The object of the legislature in introducing the new
provisions is explained as follows in the Statement of Cbjects and
Reasons :-

"In our opinion it is most .necessary that litigant, in this country
,hould come to trial with all issues clearly defined, and that cases
should not be expanded or grounds shifted without reference to the
hue facts. For this purpose we think that the present system of
I,leadings in the mofussil, which is notoriously lax, should be
improved, and we have incorporated in the rules an order on
pleadings, which it is hoped will lead to sounder and fairer methods
of arriving at the real points in di3pute. The forms have been
revised and we hope that they will be brought into more general use
in the mofussi!.."

It is hoped that tbese rules will help the Courts to obtain, before a
snit is tried, a clear definition of the matter in dispute, and thus save
time and expense to all concerned.

ADMISSIONS.

It will be seen that the provisions of Chapter X of the old Code
(of Discovery and the Admission, etc., of documents) have been·
greally expanded in the new Code, Orders, XI, XlI and XIII, and that
Order XII provides for the admission not only of documents but also
of facts. It is left to litigants and their advisers to make adequate
use of the new provisions; but the Courts should encourage them to
take advantage of Order XII, the provisions of which are calculated
i'o obviate delay ano. expense. ~

PRODUCTION OF DOCUMENTS AT FIRST HEARING.

Litigants are now rer,uired by Order XIII, Rule I, to actually
produce at the first hearing all the doclll'lentary evidence they rely
upon. This rule is strieter than the corresponding provision in the·
old Code, section 138, under which it was sufficient to have the
documents in readiness and to produce them only when the Court
called for n,em.

DECREES.

In Order XX the provisions regarding decrees have been amplified
and ne", forms have been added in Appendix D for the guidance 'of
Courts.

EXECUTION,

The following points should be carefnlly noted in connection witb
the execution of dLcrees ;-

(i) Rule II of Order XXI empowers the Court, on the judg
ment-creditor's oral application, to order the immediate
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arrest of the judgment-debtor, if in Court, iii execution of
any money decree.

(ii) An entirely new provision is contained in section 46 of the
.Code. It enables the Court which passed the decree to
,ssue a precept to any other Court to attach property of
'[he judgment-debtor pending transfer of the decree for
ex"cution in the ordinary course. This attachment
remains in force for only two months unless the Court
which passed the decree takes 'action as indicated in the
proviso to the section. . ~ ..,

The object of this provision is to enable a decree-holder to obtain
an ~d interim attachment where there is ground to apprehend that he
may otherwise be deprived of the fruits of his decree. It is only ;n
such cases that precepts should be issued under section 46.

(iii) Sections 55 and 62 of the Act give power in certain
circumstances to breal. open the outer door of the
judgment-debtor's house, for the purpose of arresting
him or of attaching moveable property in the house.

(iv) Ir.creased facilities for executin~ decrees for the delivery
of immovable_property are gIven by Rule 35 0' Order
XXI which pi'llvides for delivery of Joint possession, and
also for breaking open doors when the person in posse.
sian does not give free access to the decree-holder.

(v) Rules 44, 45, 74 aud 75 of Order XXI contain special
provisions for the attachment and sale of agricnltnral
prodnce, and particularly growing crops.

(vi) Rule 48 of Order XXI gives extended facilities for attaching
salaries .

.(vii) Rule 32 of Order XXI re-enacts section 260 of the old Code
with an addition concerning specific performance of con
tracts and injunctions. But Rule 33 of the Order is a new
provision enabling the Court '0 order that any particular
decree for Nstitntion of conjngal rights shall not be
enforced by imprisonment.

:(viii) An important change in the law is made by 'section 65 of the
, Act. Under section 316 of the present Code, when g

sale of immovable property in execution of a decree is
confirmed and becomes absolute, the property only then
vests in the purchaser In future, the proper<y isla be
deemed to have vested in the purchaser from the date
of the sale and not from the later date on which the sale
become absolute.

MESNE PROFITS.

It will be noticed that section 47 of the ne~ Code does not repro
duce clauses (a) and .(b) of sect.ion 244 of the present Code. The
intention is that questIons regardmg the amount of any mesne profits
or interest should in future be ascertained by the Court under the
decree itseli and not in execution.

14
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ATTACHMENT BEFORE JUDGMENT.

Rule 12 of Order .XXXVIII prohibits the attachment L,:fore
judgm!'nt of agricultural produce in the possession of an agncul
.turift.:

RECEIVERS.

Under the old Code the power of appointing Receivers was
reserved to High Courts and District Courts. The new Code (Order
'XL) removes this restriction, and a Receiver may now be appointed
by any Court. A reference is invited to the case Nga Kyi Ma't1Ig v.
Mi Sin and two* on this subject. The Judges of District Courts are
requested to see that careful discretion is used by the subordinate
(ourts in the exercise of this new power.

ApPEALS .

.Wider powers art' conferred on Appellate Courts by Order XLI,
R. 33. Any decree or order may now be passed which tb.e cas~ may
require eveh as regards respondents or parties who have not 'appealed
against or filed objections to the. original decree.
. An important new provi3ion is also contained in -section 97, which
prohibits a party from disputing in appeal against a final decree, the
correctness of a preliminary decree which he did not appeal against at
the time. If parties intend to rely upon objections which could be
taken at an early stage they may not in future allow proceedings to be
carried on to their final stage and large costs to be incurred, but must
appeal against the preliminary decree. The explanation to s,"ction '"
of the Act shows wl.at a "preliminary" decree is. A decree for the
recovery of possession of immoveable property and for mesne profits
is an example of a decree which is partly final and partly preliminary.

3. The above notes are aot intended to be in any way exhaustive,
but merely to point out the modifications ",hich it is most important
for Judges to get a thorough grasp of without delay. Judges should
of COurse study the whole of the new Code aud should make them
selves familiar with its provisions as soon as possible. •

The comparative tables appended to this circular show how each
section of the old Code has been dealt with in the new Code and it is
hoped that these tables will facilitate reference.

By order,

ED. MILLAR,
RegistTaT.

- -:;-::~-=---=-::~--:--::::----:------='* .Upper Burma Rulings, 1908,. Civil Procedure, paragraph Il.
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TABULAR STATEMENT I.

~laletl.{1Jt shv,vi1!g the d,:,posal of the provisio1!s of the old Code of
Civil Procedure, J 882.

Cicction of Act XIV of 1882.
Section of Act V

of '908.
Order and Rule,

Schedule I.

.--- -_., ,-_--.:~::...'-I----~<~--

Omitted.

"9
10
II
14
13
IS
16
18
20

Omitted.
19'
17

2 (4) and 3

2 (15)
2 (7)

Omitted.
2 (2)

2 (14)
2 (9)
2 (8)
2 (10)
2 (3)

Omitted•
2 (~o)

2 (5)
2 (6)
2 (17)

Omitted.
154, '56, ''1, 158

4
5
7

Omitted.
6

Cf. 4
8

Omitted.

".

...

...

...

...

...

...

...

......

...

...

...

...

...3
4
4A
5
6, paras. (c) and (d)
5, last para.
7
8
9

10
II

1Z

13
Explu. VI
14
15
16
16A
'7
Expln. III ...
18
19

I

2
It Chapter II

" district '1 }
H Lhstrict Court"
It pleader" '" ..
a Government pleader It .

It Collectr-[" '" .
u tlccr~e II

H order"
H jUdgment"
" Judge" ...
" Judgment·debtor "
II declee~holder"
It written" ...
". d"slgne ...
It fordgn Court Jl

" [orei~n judgment
H publtc officer 'I
" Government II
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TABI]LAR STATEMENT I.

St_tement shC10ing the dIsposal of the provisions of tke old Code oj
Civil Procedure, [882-continued.

•

Section of Act ~IV of 1882.
Section of Act V Order and Rule,

of [908. Schedule 1.

20 ... .,. Omitted.
21 "22 22,23 (I)
23 22, 23 (2)
24, paras. I and III 22, 23 (3)
24, para \I ... ... Omitted.
25 24
26 ... ... O. I, rr. I, "l (a)
27 " "

r. ' 10 (lc)o
28 JJ " rr. 3, 4 (6)
29 ...

" Jf
r. 6

30 ...
" J' " 8 (I)

31' '" " " " 9
32

" Jf " 8 (2),10 (2)
(3) (5), I I

33 ...- ... " " "
10 (4)

34 " IJ " .13
35 "" "

12
36 ... III I

37 '" .,. ...
"

2
38 ... ...

" 3
39 ... " 4
40 " 5
41 "

6
II •

42 ... ... I
43 ... ,' 2 •
-44 ... ...

" '4,5
45 '" .. ...

" 3,6
-'16 ... ... } Cf.Il 6, 7
47 ... ...
48 ... 26 IV I

49 ... C/o 137
50 VII 1,2,4,5,6
,51 ... VI '4, 15 (1)
52 " [5, (2) (3)
53 "" 17· Cf.O, VII,r. (II)
54 .. ' VII I [ (:j. O. VI 18
55 ... ...

" 12
56 " 13
57

, ,, 10
58 ... '" ,,' 9 ,
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TABULAR STATEMENT I.

Statement showing the disposal oj t.le pro.'isions oj the old Code 0.1
Civil Procedure, 1882-continued.

Section of Act VSection of Act XIV of 1882. of 1 ~08.

Order and Rule,
Schedule I.

58, last para. IV 2
59 ., . VII 14
60 ... ...

" IS
61

" 16
62' " 17
63 ...

" 18
64 .,. ... 27 V 1
65 ...

" 2
66 " 3
67 ...

"
., 4

6R ...
" 5

69 h

"70 ." ......
"

.. 7
71

" 8
72 .. ,

" 9
73 II 10
74 " II ct. O.

XXX, r 3
75 "

12

76 ... " 13
77 ... II 14
78 ... ...

" 15
79 ...

" 16
80 ...

" 17
81 ...

" 18
82 ...

" 19, 20 (I)
83 ...

"
20 (2)

84 ... ..,
" 20 (3)

85 ... ... 28
" 21, 23

86 ... ... " 22
87 ...

" } 24, 2988 ... ...
"89 ...
" 25

9° ...
"

26
91 ...

" 30 (1), (2)
92 ... " 3° (3)
93 ., , XLVllI I

94 ... ... 142
"

2
95 ... . 143
90 ... ... IX 1

~
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TABULAR STATEMENT I.

Statement showing the dispos.:!~oj the provisions of ti,e old Code of
. Civil Proced"re, IS82-continued.

S t· fAt XIV f 8S"' Section of Act Vec IOn a co,.. of '90S.

,
Order and Rule,

Schedule l.

97 ... IX 2.
98 ...

" 3
99 " 4
99A

" 5
lOa

"
6

10' ...
" 7

102 8
"'°3 ...
" 9

1°4 ... '" Omitted.
1°5 ... .,. IX 1O
106 ... .,.

"
II'

107 ...
" 'z

108 ... ... '3"1°9 ... ...
"

14
110 VIlI ,
III ... 6

"112 ... ... 9 Cf, r. I"113 ...
" '0

114 ... ... Cf, VI 2
115 ...

" ,'4, '5u6 '" '6, '7"1I7 X ,
1,8 '" ... :I

"1I9 ... ... ...
" 3120 ... I " 412' ... Xl ,

122 ... ... Cj.XLVlll 2,
123 ... XI 3
124 ... ...

" 5 •'25 ...
"

6
126 8

"'27 ... ... ,t Il
123 XII 2

,... ... '"J29
'" XI 12, 13

J30 ... ... ... t' '4
13' ...

" '5
132 ... ...

" 17
133 ... ...

" ,8 e'l
134 ... ...

"
18 (2)

IS5
"

20
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TABULAR STAT\'MENT 1.

Statcmcnt s!lowi"g the disposal of th"provisions of the old COde-of
Civil Procedure, I 882-continued.

Section iii Act XIV of /892.1
I,

Section of Act V
of 1908.

Order and Rule,
Schedule I.

...
...... ...

...... ...... ... ...

...
~~

... ...

......

...

... .\.... .........,...

...

136
'37
138
13?
14°
141
14IA
142
142A
143
-I4J

'145
146
'147
148
149
'So
151
152
153
154
155
15(i
'157
158
159
160
,161
,162
163
164
J: 65
I6ti
167
168
'169

'7°
171
172
.173

... ' ..

XI 21
~ XI1l 10

"
I U)

"
2

"
I (2), 3

" 4

" :;

"
6

" 7

"
8

" 9

"
II

XIV I. 2

" 3

" 4

" 5
"

6

" 7
XV 1

"
2

" 3.' 4
XVI! I

"
2

" 3
XVI 1

"
2

" 3

" 4

" 5

"
6

" 7

"
8

" 9

"
I,D

"
II

"
12

" 14

" 15

"
16
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TADnLAIl STATEMENT I.

Stateme1lt showi1l!: the dispo..al of the provisio1ls 0/ the old Code of
Civil P"ocedrtre, l882-continued.

•

Section of Act XIV of 1882. Sertion of Act V
of '908.

Order and Rule,
Schedul'e I.

"

"

"
"
"

XX ~l

2

XX 3
4
5
7
6

XX 9
" 10

XX II

XVIII 7
" 10
J} I I

" 12
" 13
" 14
1J~ 15
" 16
" 17

XIX I

" 2

" 3

H 19
JJ 20

It 21

XVIII " 2 (1)
" 2 (2)(31, 3.
" 4
" 5
" 6
" if
" 9

XVI 10 to '3,
'7, 18{

34

.33

...

...

'39

Cf. 137

}

...

......

•

...

...

. ,",

."

.. ,

.. ,

..

.....,

...

...

.. ,

'74
'75
116
117
178
119
180
18,
182
183
184
J8S
18SA, first andsecon"d paras"
IoSA, third para.
186
187
188
189
19°
'9'
192

193
194
195
196
197
198 I;
199 •. , I

~~~ .., :::!}
202 .. , ... I

2 03 "
204 ... ... /
2 0 5 .,. ...
~06, first and second paras. I
206 , II- ird para. "
2°7 ...
208 .• , I
2°9 I
2(0 ....
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TABULAR STATEM~NT 1.

Stalem,"1 slzowi1tg tlze disposal of tlze pi--ovzsions of tlze old Code of
C:'v£l Procedure, 1882-continued.

Section oLAct XIV of 1882. Section of Act V
of 1908.

Order and Rule,
Schedule I.

1--------

"
"

"

"
"

"

XXI II (2)
" 12
" '3,66
" 14
" 26 (x) (2)
" 26 (3)
" 27

XX,2

H 13
" 14 (I)
" 15
" 16
" 19
" 20

XXI 4
5
6
7
8
9

XXI '5
H 16

XXIIO
" 21

2 I I ... } 2 (12)212
2'3 ...
21 4 ..
2I~ ...
~I5A ...

'"210
21§ '"
21 ...

~
21 9 ...
220 ... Cf. 35
221 ...~
222 )
223, first para. 38
223, second and third paras. 39
223, fourth para. 41
223, [,fth para. ...
223, sixth para. ...
224 ...
22~

226 ...
227 ...
228 4"
229 43
22yA 45
229B 44
230, first par". ...
230, second para..
230, third qnd fourth paras 48
23 1 ... ...
232'
233 ... 49
234 50
235
236
237
23 8 ..... ...
239 ...
240 ...
24 1



( 12 )

TABIJLAR STATEMENT I.
-Stat111t!1t1 STIOWillJ[ tile disp'sal of tM p 'ovisiolt of th, ali C,.fe of

C£vt"t P'YQcedltye l (88~ -:ontinlled.

Section of Act XIV of 1882. Section of Act V
of 1908.

•
Order and Rule,

Schequle I.

.242 XXI 28
243 " 29
244 .,. 47
245 ... ... XXI 17 (I) (3) (4)
245A 56
245B XXI 37
.246 '1 18
247 ... " 19
.248 ...

"
22

249 ... " 23
.250

" €4 (I)
251 ...

" 24l2)(3) 25(1)
.252 52
253 ... ... C/. 145
254 XXI 30

:255 ...
" 42

25 b ... "
II (I)

257 ...
"

I
.257A Omitted.
258 ... ... XXI 2 ••2.59 " 31
.260

" 32
261 ... ... '1 34 (I) to (4)
262 ." ...

" 34 (5)
.263 ... , 35 (I)"264

" 36
265 .., 54
.266 60 •...
267 C/. XXI 41
268 .. , '" 4°.26~

" 43
270 ... ... ... " 51
.27

' '" 62
.272 ... .., XXI 52
.273

" 53
274 " 54
275 ... " 55
276 ... 64
277 ... ... XXI 56
.278 ...

"
58



( 13 )

TABULAR STATEMENT r.
Stale".."t sllOwing the disposal oj the prau/sians of the old Code of

Czvil Procedure, 1882-continued.

I .
Order and Rule,S r fAt XIV f 88 ! Section of Act Vec JOn 0 COl 2.1 f 8 Schedule I., I 0 190 .

.. ---~----

.. .1

------

279 XXI 59
280 " 60
281 ... lI\ 61

"282
"

62
283 " 63
284 " 64
285 ... 63
286 XXI 65
287 ... "

66,70
288 Omitted.
289 ... ... XXI 67
290 "

68
291 ... ... ... ... " 69
292 ...

"
73

293 ...
" 71

294 ,, 72
295 73

XXI 76296
29~ "

77 (i) (2)
29 " 78
299 .. 79 (1)
300 ... " 79 (2)
3°1 ... " 79 (3)
302 ... "

80
3°3 "

81
3°4 "

82
3°5 ...

"
83 (I) (2)

306 ... '" "
84 (,)

307 ... "
85

3°8 ... "
86

309 ... '" ... "
87

310 ... '" "
88

310A • 89"311 ...
"

90
312

"
92

313 '" ... ...
"

91
314 '" ••• " 9z
315 ... " 93
316 ... ... 65 " 94
~17 '" 66



( 14 )

TA qULAR STATBMENT 1.

Statement show,'tg the a"isposal of the provt"st"ons of the old Code .01
Civt"l Procedure, 1882-continued.

Section of Act XIV of 1882. Section of Act V
of 1908.

,
Order and Rule,

Sch~dule 1.

318 ... XXI 95
319 " 96
320 68, 70 and 71
321 "I
322 I322A
322B

I322C
322D
32 3 ~The Third
324 I Schedule.
324C\
325
325A
3258
325C -. J
326 72
327 67
328 XXI 97
329 ."" 9&
330

"
98

331
" 99

332
"

,100, 101, 103>

333 "
102

334 ... " Cj. 97, 98
335 . ... " 97,99, !O3
336 55

XXI337 38
337A " ,40
338 57

39 (1) to (4)339 .. , XXI
340 h'· 39 (5)
341 ... } 58342
343 XXI 25
344-360A Repealed by the

Provincial Insol-

361
vency Act, 1907.

XXII 1



( 15 )

TABULA.R STATEMENT I.

Stat'f1"nl SItMo£"g Ihe disposal oJ lite provisiJ"s of tlte old Code of
~ Civil Procedlt"~, 1882 -continued.
~

Section of Act XIV of 1882. Section of Act V
of 1908.

-

Order and Rule.
Schedule l.

362 XXII 2
363 II 3 (I)
365 II 3 (I)
360

II 3 (2)
367 ... II 5
368 ... II 4
369 ... ... II 7
37 0 II 8
37 1 ... II 9 (I) (2)
372 II 10 (I)
37 2A II 9 (3)
373 XXIII I
374 ... '" II 2
375 ... ...

" 3
275 A ...

" 4
376 ... ... XXIV I
377 ... "

2
378

" 3
379 ...

" 4
380 XXV I (I) (3)
381 ... " 2
382 ... II I (2)
383 ... XXVI 1
384 .. , ...

" 2

385 ... ...
" 3

386 76
" 4

387 " 5
388 ...

"
6

389 .., ...
II 7

390 '" ... ...
" 8

391 78
392 XXVI 9
393 ...

" 10
394 ... ...

" II

395 ...
" 12

396 ... II 13. 14
3°7 .. ~

" 15
398 ... ...

II 16



( 16 )

TABULAR STATBMENT 1.
•

Statement showing (he dzsposal of the p~ovisions of the old Code of
Civtl Pro<ed"re, I 882-continued.

Section of Act XIV of 1882. 'Sectiofn of
8
Act V I Order and Rule,

o 190 . Schedule 1.

399 XXVI 17 (I)
4°°

I XXXIII
18

401 ... I
4°2 Omitted.
4°3 ... XXXIII 2
4°4 " 3
4°5

~ • 5 (a)"406 " 4
4°7 " 5
408 "0 ... "

6
4°9 " 7
410 "

8
4I1 "

10
412 ...

"
II

4'3 " '5
414 " 9.
4' 5 • 16... "416 79 (I)
417 '" XXVII· 2
-418 " 3
419 ... I ••• • " 4
42!) ... " 5
421 ... .. 6
422 V' 27
423 ... ... XXVII 7
424 80 •

4'5 ... Cf·81
426 } XXVII I
427 .,. ...
428 ... 81
429 ... 82
430 ... ., . 83
431 84
432 85
-433 ... 86
434 ••• 87
435 ... ... '" XXIX I
436 ... ...

" 2,3
437 ... XXXI 1
438 .. , ...

"
2

-



( u7 )

TABULAR STATEMENT I.

Statement showing Ilze disposal of the proYi_i01!S of the old Code of
Ci'llil Procedure, I882-continued.

Section of Act XIV of 1882. Section of Act
V of J 908.

Order and Rule,
Schedule I.

43') XXXI 0
~

440 '" XXXII I, 4 (2)
44 1

" 5 (I)
442

"
2

443 ...
" 3 (t). 4 (2)

444 -.. '" "
5 (2)

445 ... ...
" 4 (I)

446
" 9

447 ... ..~ ,. 8
448 ., . ...

"
10 (1)

449 ." "
10 (2)

45° ... ., .
" 12 (I)

45 1 ...
" 12 (2) (3)

452 ...
" 12 (4)

453- " 12 (5)
454 ... ." " 13
455 ... ...

" 14
456 '" " 3 (2) (3),.

4 (4)
457 ... ...

" 4 (1)
458 ... .. , ...

"
I I (I)

459 '" ., II (2)
460 ... ... Omitted.
461 ... XXXII 6
462

" 7
463 " 15
464 ... ...

"
16

465 ... XXVIII 1
461' ... ,. 2
467 ...

" 3
468 ... ... V 28, 29-
47° ... 88
471 ... XXXV 1
472 ... ... ... " 2
473 ... ... " 4
474 ... ." ... " 5
475 ... ...

"
6

476 ... ... ...
" 3



( 18 )

TABULAR STATEMENT 1.

Statement showing tho disposal of the provisions oft!.. oid Code of
Civil Procedure, r882-continued.

5ection of Act
Section of Act XIV 01 ,882. V of 1908.

Ortler aud Rule,
Schedule I.

477 } ... XXXVIII r
478
479 ... "

2

480 " 3

481 " 4

4 82 " 5

483 " , 5 (I) (2),
6 (~)

484 ... ... "
'5 (I) (3)

4 85 "
6

486 ... " 7

487 "
8

488 " 9

4 89
... "

10

49° ... "
I r

49' 95

492 ... XXXIX l:

493 ... .. , "
2

494 ... ••• " 3

495 ... ... " 5

496 ... ... " 4

497 ... 95

498 ... ... XXXIX 6

499 '" '" " 7
5°0 ... ... ... "

8

5°1 ... ... " 9

5°2 ... .,. .. , "
10

5°3 ... ... XL I to 3

5°4 ... ... " 5

5°5 ... ... Omitted.

506 'I
5°7
508
509 l-The Second510
511 I Schedule.

5,2 ... ...
I513 ...

514 ... (
)



( 19 )

TABULAR STATI>MENT I.

Statement showing the disposal 0/ the provisions of the o:d Code 0/
ex'vii Procedure, 1882-continued.

----- _._--- -- .-~--,------
Sectiou of Aot V

Sectiou of Act XIV of 1882. of 1908.
Order aud Rule,

Schedule I.

515 .. , .. , I
516 ...
51 7
518 ...

I
519 I
520 ... :- The Secoud
521 ... I Schedule.
522 ... I

523 ...
524 ... ...
52 5 ~, ..

J526 .. ,
52 7 ... Cf. 90 XXXVI I

528 ... "
2

529 ... ... " 3

530 ... " 4

531 ... ... " 5

532 .. , XXXVII 2

533 ... " 3

534 ... " 4

535 ... " 5

-536 ... "
6

537 " 7

53 8 ... ... ." " I

92 and 93
,

539
540 ... 96 (1)(2)

541 .. , .. , XLI ... I

542 "
2

543 ... ', 3

544 .. , " 4

545 " 5 (I)(2){3)

546 I,
6 .

547 ... ,. 7

548 " 9

549
... "

10'

';50 " '3

55 1 "
II

55 2 ... [ "
12

553
.. , " 14

554 ... ... i ... JI ••• IS

, IS



( 20 )

TABULA:: STATEMENT I.

Statement showin/[ the disposal of the provisions oj the old Code at
Civil Procedure, 18B2-continue d. ,

,
I

Section of Act V Order and Kule,Section of Act XIV of 1882.
of 1908. Schednle I.

555 ... XLI 16
556

" 17
557

" 18
558

" 19
559

" 20
560

" 21
56l

" 2" (I) (2){3!
(5)562 ...

" 23
564 Omitted. ,
565 XLI "4566 .. ,

" 25
567,

"
26

568
" 27

569
" 28

570
" 29

'571
" 3°572 } Cj. '35573

574 XLI • 31
575 ... 98
576 XLI 34577 .., ...

" 3"578 99
579 ... ... XLI 35580

" 36
581 ...

" '37582 ... I 107 (2) XXII II
582A ... Cf. 149
583 144 (I)
584 100
585 ... ... 101
586 ... 102
587 ... 108
588 1°4 XLIII I
S89 106
590 108 XLIII 2
591 ... 105 (1)
592 XLIV I
593

" 2
594 ... XLV I



( 21 )

TABULAR STATEM";NT 1.

Statement shorDing the disposal of tlze provisions of the old Code 01
Civil Procedure, I882-continued.

I

Section of Act V \
Section of Act XIV of 1882. Order and Rule

of 1908. i Sch' dule I.

-_.._--------

595 J09
596 1I0

597 III
598 ... XLIV 2
600 " 3
601 "

6
602 " 7
603 "

8
604 .''''$; " 9
6°5 ... "

10
606 '" "

II
607 "

12
608 It 13
609 ... " 14
610 " IS
611 "

16
612 Cj. 129

613 ... Ct. 1$0

61~ Omitted.
61 112\

6I~ 13° \ XLVI I

61 ... "
2

61 9 ••• ...
" 3

620 " 4
621 " 5
622 lIS
623 114 XLVII I

624 ... "
2

625 ... .. ,
" 3

626 " 4
627 " 5
628 "

6
I

629 I

" 7, 9...
I.630 ... "

8
631 lI6
63 2 117
633 CI.122.
634 I 18
635 ...

'''1
II9

636 ... ... XLIX I.. ,
~



( 22

TABULAR STATEMENT I.

Statement showing Ihe disposal of the propisio"s of the old Code of
Civil Procedure, 1882-concluded. >

Section of i"ict XIV of 1882. Section of Act V Order and Rule,
• of Ig08. Schedule I.

637 128 (2) (i)
638 120 (I) XLIX 3
639 120 (2)
640 13 2

641 133
642 135 (I) (2)
643 Omitted.
644 ... ... XLVIII 3
645 137 (I) (4)
64511 140
646 Omitted.
C46A XLV! 6
646B " 7
647 141
648 136
649 36,37
650 Omitted.
65011 ... 29
6£2 I22,I29,I30and

131
653 59



( 23 )

TABULAR STATEMEI~T II.

Sla18tn'1I1 showing Ihe provisions qf lhe Code o.! 19°8 wilh the cor-
responding sections of the Code oj 1882.

Section (If the Corresponding Section of the Corresponding

Code of 1,908. section of the
Code of 1908. section of the

C;od~ of Ig~2. Code of 1882.

35 (I)
li>

New.
1 '" I 35 (2) 220
2 ... 2 35 (3) ••• 222

E~pl. II New. 36 New.
Expl. 12 211 Explanation. 37 ... 649 Explanation.
Expl. 13 New. 38 223, 1st para-

3 2 graph.
4 4 39 ." 223, 2nd and 3rd
5 ... 4A paragraphs.
6 6, last paragraph 4°

.. New.
7 5'0- 41 223 4th para-
8 8 graph.
9 II 42 228

10 12 43 229
II ... 13 44 229B
12 New. 45 229A
13 ... 14 46 New.
14 '" 13 ExpJ. 6. 47 244
'5 15 48 230, 3rd and 4tl,
16 16 paragraphs.
17 ... 19 49 ... 233
18 (I) 16A 50 (I) 234
19 18 5' New.
20 17 52 252
21 I6A (2) 53 New.
22 ... 22 54 265
23 23,24 55 I ••• 336
24 25 56 ... 245A
25 New 57 338
26 48 58 342 and 341
27 04 59 653
28 8 60 ... 266
29 65 0A 61 New.
3° New 62 271
31

" 63 ... 285
32

" 64 ... I 276
33 .. , 198 65 ... New. Cf. 3'6
34 209 66 ... 3 r7



( 24 )

TABU_AR STATEMENT II.

Statement showing the provisions oj the Code,0/1908 w£thlhe co..
. responding sectioTls 01 the Code of 1882-con' 'n ne~.

----'--....,-~.~--.-----;-------

I
I Corresponding Corresponding

Section of the I section of the Section of the section of the
Code of IS~8., Code of 1882: Code of 1908. C"de of 1882.

_____ ,..1

1 1
_

"-",,..

584
585
586

New.
588, 2nd para-

graph.
591

-89
New.,,~ ..."

582, first part.
587, 590

595
596
597
616
6r7
623
622

63 1

632

634
635
638
639

-New.

"
"
"
"65 2, 3rd para-

graph.
652, 2nd para

graph.
652, 4th para

graph.

...

...

...

...

...

-

105
106
1°7 (I)
1°7 (2)
108
1°9
IlO
1[[

112

Il3
114
115
116

117
118
119 ._
120 (1)
120 (2)
121
122
123
1 24
125
126
[27
[28
129

100
101
102
1°3
1°4

'"

'"

•••
...

...

...

...

...

...

."

...

...

...

...

...

...

......

32 7
320
New.

320, 2nd and 3rd
paragraphs.

320, 4th para
graph.

320,' 5th para
graph,'
326
295
33°
New.
386
New.
39 1

416
42 4

424 and 47.8
429
430
43 1

43 2

433
434
47°
506
5z7
New.
539

-539, last para·
graph.

New.
'491,497

54°
New.
575
578

I I------'---- -------~.~--'---__ _-0---- _ _ _

71

67
68
69
70 (1)

70 (2)

"}2

73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
9°
91
92

93

94
95
96
1)7
98
99
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TABULAR STATEMENT II.

Statefllmt showing the P,.ovisions oj the Code of 1008 with the co'"
_ ,.espond'-ng sections oj the Code <if Ig82-concluded.

" Corresponding CorrespondingSection of the Section of the
Code of 1908.

section of the Code of 1908. section of the
Code of 1882. Code of 1882.

-----
li\ .

132 .. , 640 146 .,. New.
133 .. , 641 147 .. II

135 .. , 642 148 ... .,
136 .. , 648 J49 .. , "137 ., . 645 150 ... "J37 (3) ... New. '51 ... "
~38 ." 185A. 152 .. ,

"
139 ... J97 153 ... I "
'4J ... 64S A 154 (3) ... \ 3rd paragraph.
141 ... ~47 155 ... New.
142 .,. 94 156 ... 3, 1St sentenc.~.

'43 ... 95 157 ... 3, 2nd "
144 .. 588 158 ... 3, 2nd paJagraph
145 .,. 253



( 26 )

TABU'LAR. STATBMENT II.

The First Selzed"le.

Order and Rule
Corresponding Order and Rule Corresponding

of Schedule 1. section of the of Schedule 1. section of, the
Code of ,.882. Code of ,882.

>

, -

1.-1 ... 26 V.-12 ... 75
2 ... New. , 13 ... 76

3 .. , 28 '4 .. 77
4 ... 26 and 28 15 ... 78
5 ... •6 ... 79
6 ... '9 17 ... ~o

7 ... 18 ... 81
8 ... 30 )32 19 . .. 82
9 ... .31 20 ... 82, 2nd paragraph,

10 ... 27.32 83 an<l 84
If ... 32 21 ... 85
u ... 35 22

'"
86

13 ... 34 23 ... 85
Il.-I ... 42 14 ... 87 and 88

2 ... 43 25 ... 89
3 ... 45 26 ... 90
4 ... 44 27 ... 422
5 ... 44 28 ... 468
6 ... Cj. 46 and 47 29 ... 408

7 ... 46 30 ... 9' and 92
III.-, ... 36

2 ... 37 VI.-, ... New.
3 ... 38 2 ... ..
4 ... 39 3 ...

"5 ... 4° 4 ... "6 ... 41 5 ... ,"
IV.-I ... 48 6 ... "2 ... 58 7 .. ... " .V.-, - '" 64 8 ... "2 ... 65 9 ... "3 ... 66 10 ... "4 ... 67 II ... "5 ... 68 12 ...

"6 ... 69 13 ...
"7 ... 7° 14 ... 51

8 ... 7 J IS ... 51
9 ... 72 16 ... New.

10 ... 7,3 17 ... Cf. 53
II

'" 74 18 ... Cf. 54

-



( 27 )

TABULAR STATEMENT n.
Tlze Ft·..s! Sclzedltle-.continued.

Order and R)1le CorrespondiJ:?g Order and Rule Corresponding

of Schedule f. section of the of Schedule I. section of the
Code of [882. Code of 1882.

---_.

VI 1.-1 ... 50 IX.-[2 ... 107
2 ... 50 13 ... 108
0 ... 50, paragraph 3 14 ... 109• J

4 ... 50, paragraph 4 X.-l .. I [7
5 ... 50, paragraph 5 2 ... 118
6 ... 50, paragraph 6 3 ... 119
7 ... New. 4 '" 120
8 ... "

XL-l .. 121
0 ... 58 2

'"
New.

[a ... 57 3 ... 123
11 . . 53 and 5'4 4 ... 123
I. . 55 5 ... .24
[3 ... 56 6 ... .25
14 ... 59 7 ... New.
15 ... 60 8 ... .26
.6 .... 6[ 9 '"

New.
17 ... . 62 10 ... "18 ... 63 ., ... 127

VIIl.-.1 ... 110 12 . . 129
2 ... New. I~ . .. . 129
3 ...

" I4 ... 130
4 ...

" IS ... I3[
5 ...

"
16 ... New.

6 ... III 17 0·" 13 2

7 .. , New. 18 ... '33, 13
8 ...

" 19 ... New.
9 ... 112 20 ... 135

10 ... 113 21 ... 136
IX.-I ... 96 22 ... New.

2 ... 97 23 .,.
"3 ... 98 XII.-. ...
"4 ... 99 2 ... [28

5 .. 99A 3 ... New.
6 ... 100 4 ...

"7 ... 101 5 '" "8 '"
102 6 ... "9 ... .03 7 ...

"10 ... 105 8 ... "I I .. , 106 9 ... "



TABULAR STATEMENT II.

The First Schedule-continued.

Order and Rule Corresponding Order and Rule Corresponding

of Schedule I. section of the of Schedule I. section of the
Code of r882 Code of 1882.. •.-

111."'-1 ... 138, 140 XVI.-18 ., . 174
2 ... 139 19 .,. 176
3 ... 140 20 ... 177
4 ... 141 21 ... 178
5 ... 141A XVfI.-[ ... I 156
b ... 142 2 ... 157
7 00. '42A 3 ... 158
8 ... 1.43
9 ... '44 IXVIIL.-~ ... 179, Explanation.

10 ... 137 ... 179 and 180
II 145 3

.. 180... .. ,
IV-l 146 >81

,... 4 ...
2 ... 146, 6th para- S ... 182

graph. 6 ... 183
3 ... 147 7 ... r 85A
4 ... '48 8 ... 184
5 ... '49 9 00 185
6 ... 150 10 ... 186
7 ... 151 II ... 187

XV.-l 00' 15 2 12 ... 1.88
2 ... 153 13 ... 189
n [5,; 14 190.:> ... ..,
4 ... 155 IS ... 191

VI,-[ ... 159 16 ... 193

" ... 160 17 , .. 193
3 ... 161 18 ... New.
4 ... 162 XIX.-I ... , 194
5 .. , 163 2

00' 195
·6 ... 164 • 3 ... ,196

7 ... 165 XX.-r ... 198
8 .. , 166 2 '" 199
9 ... 167 3 ... 203

10 .. , 168 4 ... 203
II ... 169 5 ... 204
12 ... 170 6 ... 206 and 221
13 ... New, 7 ... 205
14 • 17 1 8 New.... ...
IS ... 172 9 ... 207
16 ... '73 10 ... 208
17 ... 174, 1st para- II ... 210

graph, and 175.

x

x

x



( 29 )
,

TABULAR STATEME~T II.

The First Schedttle-continued.

Order and RuleICorresponding Order and Rule Corresponding

of Schedule I. section of the of Schedule I. section of the
Code of 1882. Code of 1882.

-

XX.-12 ... 21] and 21:;;1: XXI.-27 llo· 24 1

13 ... 21 3 2B ... 242
14 ... 214 29 ... 243
15 '" 21 5 30 ... 254
16 ... 2I-SA 31 ... 259
17 ... New. 32 ... 260
18 ...

" 33 ... New.
19 .. 216 34 ". 261 and 262
20 .. . 217 35 ... 263

XXI.-I ... 257 36 ... 264
2 ... 25 1 37 ... 245F
3 ... 1\ew. 38 ... 337
4 ... 223, 5th para· 39 ... 339 and 340

graph. 40 '" -337A
5 ... 223, 6th para- 4'- ... 267

graph. 42 ... 255
6 ... 224 43 .. 260
7 '" 225 44 ... N~'v.
8 ... 226 45 ...

"9 ... 227 46 ... 268
10 ... 230, 1st para~ -. 47 ... New.

graph. 48 ...
"11 ... 235 an? 256 49 ...
"12 ... 236 50 ... "13 ... 237 51 ... 270

14 .. z38 52 ... 272
15 ... 23 1 53 ." 273
16 ... 23 2 54 ... 274
17 ... 245 55 ... 275
18 ... 246 56 ... 277
19 247 57

- Ne'_v.... ...
20 ... New 58 ... 278
21 ... 230, and para.. 59 ... 279

graph. 60 ... 280
22 ... 248 6t ••• 281
23 ... 249 62 ... 282
24 ... 250 and 251 63 ... 21)3

25 '" 243 and 251 64 ... 184
26 ... 239 and 240 65 .. . 286

.--- -"-"----



( 3° )

TABU~AR STATEMENT II.

The First Schedule-continued.

'Order and Rule Corrf;sp onding Order and Rule Corresp'onding

of Schedule 1. section of the of Schedule 1. secti0l' of the
Code of 1882. Code of 1882.

-- • ,

XXI.-66 ... 287 XXIl.-I ... 361
67 289 • 302... • ...
68 ... 29° 3 ... 363, 305 and 366
69 ... 29 1 4 ... 3 68
7° ... 217, last para· 5 ... 367

graph. b ... New.
71 ... 293 7 ... 359
72 ... 294 8 ... 370
73 ... 292 9 ... 37 1,

New.74 ... 10 ... ,372 .
75 ...

"
II ... 582, las~ pact.

o 76 ... 296 12 ... New
77 ... 297 XXllI.-1 ... 373
78 ... 298 2 ... 374
79 ... 299, 300 and 302 3 ... 375
80 ... 3°2 4 ... 375A
81 ... 3°3 XXIV.-I ... 376
82 ... 3°4 2 ... 377
83 ... g05 3 ... 378
84 306 • •... 4 ... 379
85 .. 3°7 • XXV.-I ... 380 and 382
86 ... 308 . 2 .. 381
87 ... 309 XXVI.-I ... 383
88 ... 310 .2 ... 384
89 '" 3IoA 3 ... 385
9° ." 3 I I 4 ... 386
91 ... 313 5 • 387...
9 2 ... 312 and 3'4 6 ... 388

, 93 ... 315 1 ... 389
94 ... '3 16 8 ... 390
95 ... 318 9 ... 392
'y6 ... 319 10 ... 393
97 '" 328 and 344 i I

'" 394
98 ... 322 and 330 12 ... 395
99 ... Cf. 33'- and 335 13 ... 396

100 ... 332 14 ... 396, 2nd and 3rd
101 ... 332 and 335 paragraphs.
102 ... 333 ~5 ... 397
'°3 ... 332 and 335 Ib ... 398



( 3 1 )

.
TABULAR STATEMENT II.

T!;e First Schedule-continued.

Order and 'Rule
of Schedule 1.

Corresponding
section of the
Code of 1882.

Order and Rule
of Schedule I.

Corresponding
section of the

Cod( of 1882.

XXVI.-I] ... 399 XXXIl-.II~.. 458 and 4<59
18 ... 4°° 12 ••• 452 and 453

XXVII.-1 .•. New. 13 .•• 454
2 .. 0 417 14 ,•. 455
3 ••• 4 18 15 ... 460 and 463.
4·· . 419 16 ... 464
5 ... 420 XXXIII.-1 .•. 401
6 ••. 421 2 ... 4°3
7 '" 422 and 423 3· .. 4°4
8 ... 426 and 42] 4 .. · 406

XXVIII.-I ...
:~ 5 .. · 405 and 40]'

2 ... b ... 408
3 .. , 46] 7 ... 4°9

XXIX.-I ... 435 8 ... 410
2 '0. 43b 9· ... 414
3 ... 437 10 .•• 'III

XXX.-1 ... 1 I ••• 412
2 .... i2 ... New.
3 '" 13 ...

"4 ••• 14 ..•
"5 '"1 New. 15 ... 413

6 ... 16 ..• 415

7 "'1 XXXIV.-I ... A-IV, 1852, s. 8S
8 ... 2 ..

" s. 86
9 .•• , 3 ..

" s. 8]'
10 ... IJ 4 .. · " s. 88

XXXI.-1 ... I 437 5 .. · "
s. 89

2 ... 4.38 6 ...
" s. 90'

o 3 ... 439 7 .. · " ·S. '92
XXXII.-I ... 4-10 8 .. ,

" s. 93.
2 ..• 4.42 9 .. , New.
3 ••• 443 and 455 10 ... A-IV, 1852, s. 94.
4 ... 440, 443,445,456 1 I ••• New.
S •.• 'I'll and 444 12 .•. A-IV, 1852'''.96
6 ••• 451 13 .. · " s, 97
7 ••• 462 14 ... " S.lOO
8 ... 447 XXXV.-I ... 47 1

9 '" 446 2 '" 47 2
10 ... 448 and 449 3 ..• 476

, .
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TABLLAR STATEMENT II.

Tlze First Schedule-continued.
,

Order and Rule
Corresponding Order and Rule Corresponding

of Schedule 1.
section of the of Schedule 1. secti1m of the

Code of 1882. Code of 1882.
• >

XXXV.-4· .. 476 XL·-3 ... 5°3
5 .,. 474 4 ... New.
6 ... 475 5 .. 5°4

XXXVI.-I .. , 52 7 XLI.-l ... 54l
2 ... 528 2 .•• 54"
3 .,. 52 9 3 ... 543
4 ... 530 4 ... 544
5 ... 33 '

5 ... 545
XXXVII.-·I ...

,
53 8 6 ... 546

2 ••• 532 7 ... 547-
3 .,. 533 8 ... Nhv.
4 .,. 534 9 ... 548
5 ... 535 10 ••• 549
6 ... 536 11 .•. 551
7 ... 537 12 ... 55"

13 ... 550
XXXVIII.-I ... 477 and 478 14 ... 553

2 ... 479 IS ... 554
3 ... 480 16 ... ~55

4 .•• 481 . 17 .•• 556
5 ot. 483 am' 484 18 ." 557
6 ,.1 485 19 ... 558
7 .•• 486 , 20 "1 . 559
8 ... 487 21 .... 560
9 II. 488 22 ... 561

to ... 489 23 ... 562
I I II' 498 24 ... 565
12 ... New. • 25 ... 566

XXXIX,-1 ... 492 26 ... 567
2 •II 493 27 '" 568
3 ••• 494 28 .. , 569
4 ... 496 29 ... 57°
5 .. 495 3° .. , 57 1
6 ... 498 31 ... 574
7 .. 499. 32 ..... 577
8 .•• 5°0 33 ... New.

9 '" S°l 34 ... 576
10 ... 5°2 35 ... 579

XL.-I ... 5°3 36 ... 580 .
2 ••• 3°3 37 .,. 581
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TABULAR STATEMENT II.

The First Sch~dule-concluded.

rder and Kule Corresponding
Order and Rule Corresponding

of Schedule I. section of the of Schedule I. section of the
Code of 1882. Code of ,882.

_. -,._.- ..

XLJI.-I .. . New. XLVI.--3 .. 619
XUlI.-I ... J 5~8 4 "ll; 620

2 ... 590 '5 ." 621
XLIV.-I ... 592 6 ·.. 646A

2 .. . 593 7 ·.. 646B
XLV.-I ... 594 XLVlI.-I ... 623

2 '" 598 2 624
3 ... 600 3 ' .. 625
4 ... New, 4 ... 626
5 ..

" 5 ... 627
6 .. ' 601 6 ... 628
7 ... 602 7 ·.. 629
8 ..• 603"" 8 ... 630
9 ... 604 9 ... 629, 'first para-

10 , .. 605 graph.
I I ... 606 XLVIJI.-I ... 93
12 ... 607 2 ... 94
13 ... 608 3 ... New.
14 ... 609 XLIX.-I ... 636
15 ... 610 2 ... 630
16 ... 6ll 3 ... 638

XLVI.-I ... 61 7 L.-I ... New.
2 .. , 618 LI.-I ... ""

o
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TAB ULAR STATEMENT II.
Tlte Second Schedule.

~. - _.-

Clause of
Corresponding Clause of Corresponding

Schedule II. section of the Schedule II. section of the
Code of 1882. Code of 1882.

.

I ... 5°6 XIII ... 519
II ... 50 7 XIV ." 520•

III ... 508 XV ... 521
IV ... 509 XVI ... Cf. g of I88g, s. :
V ... 510-5°7 XVII ... 522 •

VI ... 511 and 512 XVIII .. 523
VII ... 513 XIX ... 5~4

VIII ... 514 XX ... 525
'X ... 515 XXI ... 526
X ... 516 XXII ... 9,of 1889, s. 3

XI ... 5'7 XXIII ... -.Ne~.
XII ... 518

Tlte Tltt'rd Schedule.

Clause of Corresponding Clause of I . Corresponding

Schedule III.
sectiou of the Schedule III. sectien of the
Code of 1882. Code of 1882.

. .

I ... 321 324
- II ... 37:2 vlII .,. 324A

III .. , 322A . IX ... 32 5
IV ... 322B X ... 325A
V ... 322C XI ... 32SB

VI ... 322B XII ... 32SC
VII ... I 323D xlII ...



Circular Memorandnm No. 1 of 1909.

FROM
THE I"EGISTRAR. COURT OF THE

"JUDICIAL COMMISSIONER, UPPER BllI\.Mi\,

T1.
• THE DIVISIONAL AND DISTRICT JUDGES,

UPPER I3URMA.

Dated Mandalay. the 21St 'January Ig0g.

The Judicial Commissioner invites the attentien of all Courts tQ
the N,ew Limitation Act. IX of Ig08, which corr.es into force on the 1st
Jaruary lyOg. Particular notice is required to be paid to ,eetions 30
.,nd 31of the Act.

By order,

ED. MILLAR,
Registrar.





CiI'cular Memorandum No.2 of 1909.

FROM
THE REGISTRAR, COURT OF THE

JUDICIAL COMMISSIONER, UPPER BURMA,

To
THE DIVISIONAL AND DISTRICT JUDGES,

UPPER BURMA.

Dated the 8th Febf1la1'y IgOg.

It is hereby notified that the following Muhammadan festivals in
the yeaI I g09 will fall on the dates shown against each :

ld-uz-zuha.-On the 4th January, but if the mCJn be vi3ible on the
~4th December Ig08, then on the 3rd JanuaIy (Sunday).

Muhauam.-On the 1St and ~nd February, but if the moo'1 be
visible on the 22nd January,"l'hen on the 31st January (Sunday) and 1st
February.

FaWta-duwazhdaham.-On the 4th April (Sunday), but if the
moon be visible on the 22nd March, then on the 3rd April.

Id-uZ-Fih·.-On the 17th October (Sunday), but if the moon be
vi5ible on the 15th Oct{)ber, then on the 16th October.

ld-ltl-zuha.-On the 24th Decemher, but if t\1e moon be visible on
the 13th ;)ecember, then on the 23rd December.

By order,

ED. MILLAR,
Jl~gistr.af.

" .





Circular Memorandum No. 3 of 1909.

FROM
THE REGISTRAR, COURT OF THE .,

JUDICIAL COMMISSIONER, UPPER BURMA,

To
ALL CIVIL AND CRIMINAL COURlTS IN

UPPER BURMA.

Mandalay, the March 1909.

It having been brought to the notice of the Judicial Commissioner
that a summons written in Burmese only, was forwarded for service in
a place in the Madras Presidency, and that it wa3 returned unserved
owing to its "ontents not being understood, it is ordere'd that, in
future, when a process is issued for service or execution to any Ctmrt
outside Burma, it should be accompanied, if not written in English,
by a translation in Engli3h""'or in the language of the Court of the
locality in which it is to be served.

By order,

ED. MILLAR,
Registrar.





Circular ]\1eUlOl'andum No.4 of 1909.

FROM

THE Rl<.GISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BLJRMA,

ALL JUDGES OF CIVIL COURTS IN UPPER BURMA,

Mandalay, the ,March ,gog,

Attention is invited to O. V, r. , (3), and O. XVI, r. " in the new
Code of Civil Procedure. Under the first of these rules any Judge has
pvwer to appoint an officer to sign summonses foz issue to defendants,
while the Sf zon'd gives power to appoint an officer to receive applica
t;ons for the issue of summonses to witnesses and to issue the sum
llIonses, The head, c1cr~ of Courts may in many cases he suitably-,
appointed to perform the5e functions. .

By o~der.

E~. MILIJ\R,
,Regislmr.





Circular Memorandum No.9 of 1909.

To
ALL DIVISIONAL AND DISTi{ICT JUDGES.

UPPER BURMA.

Dated Mandalay, the ,8th Septemlt"r 'gog.

Much inconvenience is caused by delay in the submission of records
in Civil cases pending in this Court in Appeal or Revis:on.

Judges are requested to see that proc~dingsare submitted ~s soon
as thy find that copies of judgment anJ decree have bee'" applied' for
with a view t~ invoking' the interference of this Court.

Care should be taken that original documents accompany the
F!"oceedings.

The Head Jedicial Clerk should he made responsible for seeing.
!:-dore. the ueopatch of the proceedi'ngs, that all documentary evidence
Ihat otl~ht to be on the record is complete and corresponds with the
j.re;cribed lists.

Byorder.

ED. MILLAP.
Reg,strar.

G B.C.P,O.-No. 20. J.C~ V,G .• 13-'-1918-250




