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UPPER BURMA RULINGS. o

in a suit for sale the Plaintiff, a puisne mortgagee, made the mortgagor
and the prior mortgagees parties to the suit, and obtained a decree for
sale subject to the prior mortgages of all the Defendant riortgagees,
hut there was no question of priority or of redemption dealt with in the
suit or decree, the claim of one Defendant against another would not
be res judicata by reason of any decision in the former suit”’ (referring
to Muhammad vs. Visnavatha®).

Kinealy in his notes to section 13, Civil Prgcedure Code, appears
to be misleading where he says ““No such adjudication can take“place
where the Plaintiff’s suit has wholly failed.”” The English authority
cited, Kevan vs, Crawford,t is not available. But Brojo Bihar
vs. Kedar Nath % (1886) and the cases there cited do not support that
proposition at all, The ground upon which Brojo Bihavi’s case
proceeded appears to have been mainly that the Plaintiff in the second
suit was merely a pro forma Defendant in the first suit, though it does
say that if the suit were barred such a person weuld be helpless since
lée could not reopen the case or contest the order by appeal to a higher

ourt.

That indeed constitutes the apparent hardship of holding the rule
of ves judicata applicable 0 a case like the present.

; But-it appears to me that in such a case the Plaintiff is himself t>
blame.

Here there can be no manner of doubt that the Plaintiff-Appeliant
was not a pro forma Defendant, but a necessary party between whom
and the other Defendants the alleged mortgage by him to Defendant-
respondent, Mi Kye Gyi, was actively contested.

If lLie failed to use all his endeavours hz acted against his best
interest.

v ' at I think he ought to have done, when he found that the other

Defendants denied his mortgage, was to move the Court under section
32, Civil Procedure Code, to make him a Plaintiff. The mortgage
alleged Lo have been made by Plainiiffs to him did not directly concern
the other Defendants who were not parties to it. He admitted it
The real dispute was between the Plaintiffs and the Defendant,
present Plaintiff-Appellant, Thet Tha,on the one side, and the rest of
the Defendants on the other, with reference to the alleged mortgage
by Thet Tha to Defendant-Respondent, Mi Kye Gyi, and the
subsequent transactions. :
" Those matters were put in issue and evidence was acduced on both
sides. I think that on the authority of the decisions above cited the
Plaintiff-Appellant must be held to be bound by the finding then
ar.ived at. -

That he could not have appealed against an unfavourable decision,
even if he had used all his endeavours to prove his case, would have
been his own fault for not g:tting made a Plaintiff.

As a matter of fact the evidence adduced did not prove the mort-
gage to Defendant-Respondent, and if Plaintiff-Appellant might have
adduced better evidence, he must take the consequence of Lis own
remissness here too.

The appeal is dismissed with costs.

#LLR. 26 Mad., 337. 1 6C.D., 42, 43. 1 LL.R., 12 Cal, 580,

-
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CIVIL.

‘Appear.~—Dismissal of—for default, and circumstances under which appelant
would be entitled to have the appeal reopened——See Civil Procedure
Awarp.—In a suit for moncy due under an—or for specific performance of an—

the period of limitation, if not three yecars under Article 115 or Article 113,
waould be six years under Article 120—See Limitation i
in deciding whether an—of® compensation in a seduction case should be
enforced or not, the Courts have only to look to the provisions of sections
520 and 521, Code of Civil Procedure, and determine whether any of the
grounds mentioned or referred to in those sections is shown against the—.
The fact that the subject-matter of an--is not such that it could be a cause
of action in a Civil suit is not necessarily an objection to the legality of
the—See Civil Procedure x
Abrpriate Count.-—Where a promissory note bearing a stamp which was not
duly cancelled had been admitted in evidence in the Court of First
Tnstance, Held—that the—could not question its admissibility—See Stamps
Benamr Travsacrioxs.—FHeld—that in dealing with—the question whick the
Court has to consider is whether the intended fraud has been carried out
to the actual detriment of innocent third parties. Where the interests of
third parties are not involved the transaction should be freated as a nuollity
Bonp.—Held—that a suit for an amount due on a—is not a suit for the specific
performance of a contract as contemplated in Article 15 of the 2nd Schedule
on the Provincial Small Cause Courts Act—Sce Provincial Small Cause
ourts s

BReaca or ProyMIsE oF MarRriacE.—A fomale minor cannol sue for compen-

sation under the Contract Act for the—made to her, but where the circum-
stances enlifle her 16 compensation under the Buddhist Law, she can
suceeed independentty of comiract—See Contract ...
Buppiuisr Law—TEccLesiasticat.—A Civil Court cannot give effect to an order
of the Thathanabaing or any other ccclesiastical authority until such order
is confirmed by a judgment and decree of the Civil Court, Alse—ttat so far
as the Civil Courts are concerner the Senad granted by the Local Govern-
ment is merely an authoritative declaration that for the time being the
Taunggwin Sayadaw is the Ecclesiastic who has supreme control as Tha-
thanabaing
~—— FoCLESIASTICAL.—Nature of a suit {o enforce a decision of the Thathana-
baing-~Court-fee payable on same .
——GIrT.—Held—It depends on circumstances whetuer the Buddhist or
Muhammadan Law applies to Gifts.—Where a gift is not a question of
inheritance, successign, religious institution or usage, it is governed by the
Contract Act. Acci=ding to the latest authorities actual delivery of posses-
sion is not nece under Muvhammadan Law. By Muhammadan Law
the husband’s shagétwhere there are children, is onefourth .. e
—G1rr.—Held—thal@hder—a death-bed gift to & stranger, even if delivery
of possession is mAde, iv invalid as against the natural heirs ...
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il INDREX.

IAGR
BUDDREIST LAW—INHERITANCE ——ID 4 case where the wife has mhﬂrltcd on her
husband's death the share which he obtained at a partition in his lifetime
syith his co-heirs, and her deceased husband’s co-heirs have sold their shares
o a stranger ¢ ad she bas a son by her deceased husband,—Held—that the
widew bas the right of pre-emption ¢
?\EAPPEALE‘E Jeint Properw —Right of a hushand or wife to alienate 10:1:&
nroncru mthcut the other's consent.—Held-—that a mortgage by a wile of
her interest in a house and land which was hﬂapazon leicatpwa without her
nmbarxd s consent was valid . 4

--—--Le?f?,wt}’at there is nothing in the Buddk ‘;15t Law (e\plamed in Mz Kin Lat
. Ba So} as to divorce at the will of one party on surrender of the joint
nmpeny and payment of the joint debts in the absence of fault in the other
party, which is inconsistent with the cbservance of the conjugal duties in a
subsisting marriage, or will bar a suit for restitution of Lon]ug‘al rights ... I

~——Where the circumstances eatitle a female minor under the—to sue for
compensation for the breach of 2 promise of marriage, she can succeed
independently of contracl—Sce Conlract 45 5

Crvir Pnocr_nun—z 3—0uvders In exccution proceedings are govcrnu] by
principles analogous to those of res judicate and are binding, if not appcalod
against, in subsequent proceedings in the same Court & 1

——13,—Where an adjudication between defendants is necessary to give appro-
priate relief to the plaintiff, there must be such an adjudication, and in such
a case the adjudication will be res judicata between the defendants as well
as between the plaintiffs and the defendants. But for this effect to arise
there must be a conflict of interest between the defendants infer se s 5

~—311 ~—Holding an execution sale at an earlier hour than that spcc:ﬁed
in the proclamation of sale is a material irtegularity to be corrected in
accordance with—and not an illegality rcndcrmg the sale void v g

——483.—Held—that section 648, Civil Procedurc Code, does not extend the
operation of—to property outside the junsdlchon of the Court—See Civil
Procedure &% .. I3

——za3.~—The appomtment of a receiver is a step whu:h Should not be taken
without special reasons, particularly in the case of a bond fide possessor with
legal title. Parties who have acquicsced in property being cnjoyed agamst
their own alleged rights cannot obtain this form of relief > 17

——t20, 521.—In deciding whether an award of compensation in a scductwn
case should be enforced or not, the Courts have only to look to the provi-
sions of—and determirne whether any of the grounds mentioned or referred
to in those sections is shown against the award. The fact that the subject-
matter of an award is not such that could be a cause of action in a Civil

suit, is not necessarily an cbjection to the legality of the award . 19
——c540.—After an appeal has been rejected under—-the apphcanl: may apply
to havye it restored on furpishing the required security—See Limitation ... g

358 - Where an appeal was dismissed for defauit, and the appeliant
apphed to have the appeal reopened on the ground that he was misled by his ’
advocate who had misunderstood the date fixed for the hearing,—Held—
that a fair opporiunity must be given to the appellant to prove that he had
sufficient cause for his non-appearance, and the explanation, if made out,
would be a reasonable one, and the appelant would be entitfed under—to

have the appeal reopened———-Sc Limitation ; X
—648.—Held—that section 648 does not extend the operahon of sect:on 4&,
to property outside the jurisdiction of the Court ... 13

——1882—13; 1008—11.—A judgment-debtor applied under section N;S
Civil Procedure Code, 1882, to have an adjustment out of Court recorded.
The Court, alter hearmg the parties and enquiring into the facts, decided
that the aileO‘ed adjustment was not prcved. This order was confirmed in
appeal. The judgment-debtor afterwards brought a regular suit to recover
the money he alleged he had paid out of Court. Ield—that the suit was :
harred by section 13, Civil Procedure Code, 1882 ... N



INDEX.

LIvin PROCEDURE—258 (1882).—A judgmest-debtor applied under—to have
an adjustment cut of Cowrt recorded. The Ceurt, alter hearing the parties
and enquiring into the facts, decided that the zleged adjustment was not
proved. This order was not confirmed in aspeal. The judgment-debtor
afterwards brought « regular suit to recover the money he alleged he had
paid out of Court. Hld—that the suit was barred by section 13, Civil

rocedure Code, 1882--Ser Civil Procecdire

—0. II—1, 2.~Where plaintiff sued for a share of produce of land alleging
that he was a co-her, and the land undivided family property, and
defendant denied thece allegtions—He - ithat the aifis was one for partial

artition and, as such, wus not maiatainable on the principle laid down

1 Mya v. Mi My (U.B.R., 189701, 11, page 220)
=0, VIl—i10—Held—that 2 High Court by direcfing under section 22, Civil
Procedure Cede, that a suit shall proceed in a Court in another jurisdic-
#ion and not in the Court in its own jurisdiction in which it has been insti-
tuted, in effect stays further proceedings in the latter Court and makes the
Court incompetent to proceed with the case, and hence the only course

open to it is to return the plaint to the plainiiff for presentation in the
proper Court @

—0. IX, rr. 9, 13; 0. XLI, 1. 19y —Principles by which Courts should be
guided in dealing with applications under thesc ruies

0, XXI, r. 46 {=Section 2068, Civil Procedure Code, 1882).——Disobedience
of an order issued under—isgnot punishable under section 188, Indian
Penal Gode—Sec Penal Code 5

CoMPENSATION.—A stipulation in a bond for payment of interest at an enhanced
rate {120 per cent. per annum) from date of execution, in case of failure
to pay principal and interest at 6o per cent. per annum within a time
specified, is by way of penally within section 74, Contract Act; and interest
at the same instead of at the enhanced rate is reasonable~-Sge Contract...

CoMPENsaTION 1IN SEDUCTION CaAszs.—In deciding whether an award of com-
pensdtion in a seduction case should be enforced or not, the Courts have
only to look to the provisions of sections 320 and 321, Code of Civil
Procedure, and determine whether any of the grounds mentioned or
referred {c in those sections is shown against the award. The fact that the
subject-matter of an award is not such that it could be a cause of action in a
Civil suit is not necessarily an objection to the legality of the award—See
Civil Procedure :

waa

CONTRACT—2, 10, I1.—A female minor cannot sue for compensation under the
Contract Act for the breach of a promise of marriage made to her. But
where the circumstances entitle her to compensation under the Buddhist
Law, she can succecd independently of contract ...

e 30—05 - eld—Ahat where defendant sold and plaintiff bought land as a
house-site in the belief that it was bobebaing, and it afterwards turned
out that the land was State, the parties were under a mistake of fact within
section 20 of the Contract Act and the plaintiff was entitled to recover the
- purchase-money under section 65—See Evidence ...

.

=25, —~Where a gift is not a quesidon of inheritance, succession, religious

institution or usage, it is governed by the Contract Act—See Buddhist
Law--Gift

——rnz—Pamages.—Where the contract of hiring provides for the payment
of certain wages, although it may be opticnal on the part of the master
to find work and he may, if h- pleases, discontinue his tusiness, yet he must
nevertheless pay the wages agreed upon whether he find work for the
seryvant or not, or he will render himself liable to an action for damages—
See Master and Servant

~——74.—Held—a stipulation in a bond for payment of interest at an enhanced
rate (120 per cent. per annum) from date of execution, in case of failure
to pay principle and interest at 6o per cent. per annum within a time
_specified, is by way of penalty within section 74; and interest at the same
instead of the enhanced rate is reasonable compensation

ok
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CoNTRACT—-151, 152.—Where the driving beam of a sewing-machine was
bailed to a coppersmith to 1cpair it by soldering with copper and exces-
sive heat was applied whereby the top of the driving beam was melted and
the beam r.ndered useless,—Held—in a suit for damages against the
coppersmith that section 151, Contract Act, applied. That the degree of
care required of the appellant was that of a skilled coppersmith, and that
the burden of proof lay upon the defendant to prove the exercise of such
care

——Held—that a suit for an amount due on a bond is not a suit for the
specific performance of a—as contemplated in Article 15 of the 2nd Sche-
%ﬂle of the Provincial Small Cause Courts Act—See Provincial Small Cause

ourts

Courr Fer—payable on a suit to enforce the decision of the Thathdnabaing 2
—See Buddhist Law—Ecclesiastical

Damaces—Contract—y3.—Where the contract for hiring provides for the
payment of certain wages although it may be optional on the part of the
master to find work, and he may, if he pleases, discontinue his business, yet
he must nevertheless pay the wages agreed upon whether he find work for
the servant or not, or he will render himself liable to an action for damages
~-See Master and Servant ... s L ¥

——1n deciding whether an award of compensation in a seduction case should
be enforced or not, the Courts have only to look to the provisions of
sections 5zo ard 321, Code of Civil Proecedure, and determine whether any
of the grounds mentioned or referred to in those sections is shown against
the award. ‘The fact that the subject-matter of an award is not such that it
could be a cause of action in a Civil suit is not necessarily an objection to
th legality of the award—Sae Civil Procedere ...

Dearg-sep Girr.—Under Buddhist Law a—to a stranger, even il delivery of
possession is made, is invalid as against the natural heirs—See Buddhist
Law——Gift 7

Divorce.—There is nothing in the Buddhist Law (explained in Mi Kin Lat v.
Ba So} as to—at the will of one party on surrender of the joint property
and payment of the joint debts in the absence of fault in the other party,
-vhich is inconsistent with the observance of the conjugal duties in a sub-
sisting marriage, or will bar a suit fur restitution of conjugal rights—See
Buddhist Law—DMarriage

Hvipence—8, 18 (2), =21, 65, 66, 91, 157, 167—"'Hearsay’'—Distinction

between secondary evidence of the contents of a document and oral evidence

of the transaction L

35.—oupplementary Survey records—Held—insufficient in the absence

of other reliable evidence to prove a mortgage ...

——358, gr.—Evidentiary admissions and admissions by the pleadings distin-
guished.-—H ald-—that an admission by defendant (in his preliminary exa-
mination) of an agreement alleged in the plaint was not excluded by
section 91, Evidence Act, and rendered proof of tite agreement unnecessary I

——qg1.—Where money is lent on terms contained.in a promissory nole given
at the time of the loan, the plaintiff is debarred by—from resorting to the
original consideration

—g2.—A person who has executed a deed of sale cannot be allowed to
produce oral evidence showing that the transaction was intended to fake
effect only as a mortgage, unless the evidence tendercd is shown to Dbe
admissible under oné of the provisos to—-. Also—-the embargo contained
in—applies not only to direct evidence of a contemporancous oral agreement
but also to indirect evidence showing by the acts and conduct of the parties
that there was such a1 agreement

Exzcuriox Ssre.—Holding an—at an earlier hour than that specified in the
proclamation of sale is a material irregularity to be corrected in accordance
wth section 311, Civil Procedure Code, and not an illegality rendering the
sale void—>See Civil Procedure

ExzcuTioN—>Signing.—A man may sign a promissory note by getting some one
to write his name for him

iX
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FAGE

Execurion—Signing.—Held—that a parabail mortgage deed, dated 1256 B.E,
(1894-95), though not signed was executed withun the meaning of the Stamp

Act then in force (I of 1870), and therefore iiable to stamp duty. Held—
also,—that where the defendant was alleged to be withholding an un-
stamped parabaik document, that did not render secondary evidence

v admissible s
GUARDIAN a¥D WARDS—17.—When the ordinary candidates for the guardian-
ship of the property of a minor are mothér and z paternal uncle, there
app}ears to be no authority under the Muhammadan Law for preferring the
uncle
‘Flearsay.”’—Distinction between secondary evidence of the contents of a
document and oral evidence of the transaction—SedsBvidence ... L
HNArAzZéN LETTETPWA—A mortgage by a wile of ‘her interest in a house“and

land which was—without her husband’s consent was valid—Sge Buddhist
Law—Marriage—Joint Property
Jomnr ProperRTY.—Right of a husband or wife to alienate—without the other’s
» consent.—A moitgage by a wife of her interest in a house and land which
was hnapagén leftefpwa without her husband’s consent was valid—See
Buddhist Law—Marriage—Joint Property
Jurispicrion.—A High Court by directing under section 22, Civil Procedure
Code, that a suit shall proceed in a Court in another—and not in the Court

in its own—in which it has been instituted, in effect stays further proceed-

ings in the latter Court and makes the Court incompetent to proceed with
the case, and hence the enly course open fo it is to return the plaint to the
plaintiff for presentation in,the proper Court—See Civil Procedure
Lawn axvp ReEvENUE REGULATION-39, 53 (2) (ii).—A Civil Court may attac
the produce of State land in execution of a decree, but that before payinz
the sale-proceeds the Court should ascertain from the Revenue authorities
whether all revenue and arrears duc on the land from which the produce
was obtained have been satisfied, and, if these dues have not yef been satis-
fied, should make them good as a first charge from the sale-proceeds
Lovaration—g.—The true rule under—is whether under the special circum-
stances of each case the appellant acted under an honest though mistaken
belief formed with due care and attention. In the exercise of discretion
under the section the weords “‘sufficieent cause’ should receive a liberal
construction so as to advance substantial jusiice when no negligence nor
inaction nor want of boud fide is imputable to the appellant. Whare an
appeal was dismissed for default and the appeilant applied to have the
appeal reopened on the ground that he was misled by his advocate who
had misunderstood the date fized for hearing,—Held—that a fair oppor-
tunity must be given to the appellant to prove that he had sufficient cause
for his non-appearance and the explanation, if :sade out, would be 2
- reasonable one and the appellant would be entitled under section 558, Civil
Proacedure Code, to have the appeal reopened .
Schedule —1o0.~—Held—that the right to redeem land in possession of a
usufriciuary mortgagee does not admit of physical possession, and there-
fore limitation for a suit for pre-cmption, based on the sale of such a right,
runs from the date of registration of the sale-deed :
Schedule IT--113, 715, 120, 176.-~In a suit for money due under an award
or for specific performance of »n award, the period of limitation, if not
three years under Article 115 or Article 113 would be six years under
“Article 120 of Schedule T1 of the Limitation Act ...
—Schedule 1I—178.—IHHeld—that after an appeal has been rejected under
section 349, Civil Procedure Code, the applicant may apply to have it
restored on furnishing the required security. No special period of limitation
being provided for such an application, the article of Schedule II to the
Limitation Act which applies is Article 178
MASTER AND SERVANT.—Where the contract of hiring provides for the payment
of certain wages, although it may be optional on the part of the master to
find work and he may, if he pleases -iscontinue his business, yet he must
nevertheless pay the wages agreed upon whether he find work for the
servant or not, or he will render himself liable to an action for damages..,
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Minor.—A female—cannot sue for compensation under the Conlract At for
the breach of a promise of marriage made to her. But where the circiim-
stances entitle her to compensation under the Buddhist Law, she can
succeed independently of Contract—See Contract .

~——Where the only candidates for the guardianship of the nroperty of a
are the mother and a paternal uncle, there appears: to be no authority
under the Muhammadan Law for preferrind the uncle—Sge¢ Guardian and
Wards

MORTGAGE.—A person who has executed a deed of sale cannot be allowed to
produce oral evidence showing that the transaction was intended to take
effect only as a—unless the evidence tendered is shown to be admissible
under one of the provisas to section g2 of the Evidence Act—See Evidence

——Condition for sale without the intervention of the Court—Sce Mortgage. ..
Held—in a case of a simple—with condition of a sale hy the morl'gngec
withount the intervention of the Court, when the sale had been held andd
the mortgagor had had seven months’ notice, that on principles of cquity,
justice, and good conscience, the mortgagor was not entitled v recover
possesgion from the vendee, a bond fide purchaser for value ...
Held—that in Upper Bunaa the Courts being bound, not by the ancient
law of India in relation to mortgages, but by eqmty, justice, and good
conscience, the equitable rule contained in section 6o of the Transfer of
Property Act would apply in favour of redemption. But that i the case
were one depending on the terms of the contract when the terms of the—
deed were that the mortgagors would redeem at a certain time and if they
failed to do so would malke over the land outright to the mortgagees, and
the taortgagors sued for redemption after the expiry of the stipulated time,
the mortgagors right to redeem was not forfeited by reason of their having
failed to redeem at the stipulated time, that the contract was not intended
to execute itself, and that a further transaction was necessary before the land
could become the property of the mortgagees :

Supplementary Survey records held insufficient in the absence of other

reliable evidence to prove a—See Evidence

MunanMapay Law —Where the only candidates for the guardrmshap of the
property of a minor are the mother and a paternal uncle, there appears to
be no authority under the—for preferring the uncle—See Guardian and
Wards

——Gift.—Actnal dehvery of possessmn is not necessqry “under—See Buddhist
Law—Gift :

-—~—Inheritance. By Muhammadan Law the husband’s share, ‘were there
are children, is one-fourth—See Buddhist Law—Gift

NEGLIGENCE—Contr;butory—Trespass is the infringement of a rlght and gwu-,
a cause of action cven when no damage results, and not only substantial but
even exemplary damages may be given I the cn‘cumstances reqmred—See
Tort

RAL EVIDENCE. ——Dlsunctton between secondary evsdence of the cmtents of a
document and—of -the transaction—See Evidence ...

ParaBATE—~—Mortgage deed.—Held—that a—dated 1256 B.E. (1894 03) ti:ough
not signed was executed within the meaning of the Stamp Act then in force
(I of 1870) al where
the defendant was alleged to be withholding an unstampudﬂ—nhmum nl, that
did not render secondary cvidence admissible-—See Execution—Signing,..

Pre-eMprion.—The widow has the fight of—in 2 case nnder Duddhist Law
where she has inherited on her husband's death the share which she obtain-
ed at a partition in his lifetime with his co-heics, and her deceased
husband'’s co-heirs sold their shares to a stranger, and she had a son by her
deceased husband—See Buddhist Law-—Inheritance

ProMissory NoTeE.—A man may sign a—by gettmg some one to write his name
for him—See E\ecutmn—ngmng

~—Where a--bearing 2 stamp which was_not duly cancelled had bcen
admitted in evidence in the Court of First Instance,—Held—that the
Appellate Court could not question its admissibility—See Stamps

PAGE

oy

13



INDEX.

Promissory Note.—Where money is lent on terms contained in z—given at
the time of the loan, the plaintiff is debarred by section a1 of the Evidence
Act from resorting to the original consideration—See Tividence

Provincian Smarn Cavsk CourRr—16-33.—Where the same Judge preside
over a Small Cause Court and District Court and tried Ly mistake as Judge
of the District Courl a case of a Small Cause nature, —Held—that the
mistake did not alicr the character of the suit, and that no appeal lay
from the decree 5

Schedule H, Article 15.—~Held—that a suit for an amount dire oo 2 bond is

not o suit for the specific performance of a contract as confemplated in—.

Also—the jurisdictien of the Small Cause Counrts cannot be ousted merely

by asking for an alternative relief to which plafftiff is ot entitled

Schedule 11—8.—Held-—that a stall in a market is & house or part of a

house, and that a suit to recover stallreat is & suit to recover house-rent
within the meaning of clause 8 of Schedule I to the Provincial Small Cause
Courts Act, and is cognizable by a Court of Small Causes

Recrivir.—The appointment of a~—is a step which should not be taken without
special reasons, particularly ia the case of a bond fide possessor with legal
fitle. Parties who have acquiesced in property being enjoyed against their
own aileged rights cannot obtain this form of reliecf—Se¢e Civil Procedure...

Renemrrion.—Right of—nol forfeited when the terms of the mertgage-deed
where that the mortgagors would redeem at o certain time and if they [ailed
to do so would make over the land outright to the mortgagees, and the
morfaagors sued for—after the expiry of the stipulated time—Sse Mortgage

RegistRartion.—The right #& redeen: lond in possession of 2 usufructuery
mortgagee does not admit of physical possession, and therefore limitation
io: a suit for pre-empiion, based on the sale of such a right, runs from the
date of-—of the sale-deed—See ILimitation

ReoreriNe.—Principles by which Courts should be gvided in dealing with
applications for—of suits, ete., under O. IX, rr. g, 13, and O. XL, 1. 19—
See Civil Procedure

Rus uoicara.—Orders in execution proceedings are governed by principles
analogous to those of—and are binding, if not appealed against, in subse-
quant aroceedings in the same Court—See Civil Procedure ...

Restiturioy ofF Comiveat Ricits.—There Is nothing in the Buddhist Law
(explained in Mi Kin Lat v. Ba So} as to divorce al the will of one party
on surrender of the joint property and paymeat of the joint debts in the
ahserce of fault in the other party, which is inconsistent with the observ-
ance of the conjugal duties in a subsisting marriage, or will bar a suit for-—
See Buddhist Law—Marriage 5 g

Sarn-—Execution.—Holding an—at an earlier hour than that specified in the
proclamation of sale 1s a material irregularity to be corrected in accord-
ance with section 311, Civil Procedure Code, and not an illegality render-

ing the sale void—Sec Civil Procedure

Seco¥DARY LvVIDENCE.—Distinction between—of the contents of a document
and oral evidence of the transaction—Sece Evidence

Sepuction.—Compensation in cases of.—In deciding whetler an_award of
compensation in a seduction case should be enforced or not, the Courts have

. only to lock to the provisions of sectiens 520 and 521, Code of Civil Proce-
" dute, and determine whether any of the grounds mentioned or referred to
in those sections are shown against the award. The fact that the subject-
mattar of an award is not such that it could be a cause of action in a Civil
suit is not neecessarily an ~bjection to the legality of the award—See Ciwil

Procedure ) s
SieNiNe.~A man may sign a promissc
name for him—>See Execution—Signing e
Sprcrvic PErrorMaNcE. —Held—that a suit for an ameunt clue on a bond is not
a suit for the—ol a contract as coatemplated in Arficle 15 _of_the 2nd
Schedule of the Provincial Small Cause Cousts Act—See Provincial Small

Cause Coust - - i s -

e

ssory note by getting some one to write his

Vit
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-STALL ReEnr.—A stall in 2 market is a house or part of a house, and a suit
to Tecover—is a suii to recover house-rent within the meaning of clause

8 of Schedule II to the Provincial Small Cause Courts Act, and is
?:ogmzab‘e by a Court of Small Causes—See Provincial Small Cause
ourt
Stamps—35.—Held—that where the defeadant was alleged to be withholding
an unstamped parebeik document, that did not render secondary evidence
admissible—See Execation—-Signing
36.—Where a promissory note bearing a stamp which was not duly
cancelled had been admitted in evidence in the Court of First Instance,—
Held—that the Appellate Court could not question its admissibility
“SupFICiENT CAUSE.”-—The words—in section 5 of the Limitation Act should
rceeive a liberal construction so as to advance substantial justice when no
negligence, nor inaction, nor want of bond fides is imputable to an appellant
who applies to have an appeal dismissed for default reopened—See Civil
Procedure
SUIT TO RECOVER STAIL-RENT.—A stall in a market is a house or part of
a house, and a—is a suit to recover house-rent within the meaning of
clause 8 of Schedule II to the Provincial Small Cause Courts Act, and

is cognizable by a Court of Small Causes—See Provincial Small Cause
Court : ey
TraTEANARAING.—A Civil Court cannot give effect to an order of the—or any
other ecclesiastical authority until such order is comfirmed by a judgmant
and decree of the Civil Court—S8ee Buddhist Law-—Ecclesiastical P
——Nature of a suit to enforce a decision of the—Court-fee payable on the
same—See Buddhist Law-—Ecclesiastical
Torr—Negligence—Contributory  Negligence—Trespass.—Trespass is  the
infringement of a right, and gives a cause of action even when no damage
results, and not only substantial but even exemplary damages may be given

if the circumstances require r

" TRANSFER OF PROPERTY—s5 (2).—The principle applied as a matter of justice,
equity, and good conscience. Held—that wher{_: defendant sc_)Id and plain-

tiff bought land as a honse-site in the belicf that it was bobabaing, defendi-t
‘impliedly guaranteed that e had a good fitle, and plaintiff was entitled to
recover the purchase-money when it turned out that the land was State and

he was prevented from building on it—See Evidence
~——G0.—In Upper Burma the Courts being bound, not by the ancient law of
India, in relation to mortgages, but by equity, justice, and good conscience,

the equitable rule contained in—would apply in favour of redemption—Sce¢
Mortgage =
Urrer Burma Crvir CoURTS REGULATION-—13.—Held—that a suit for an
amonnt due on a hond is not a suit for the specific performance of a contract

as contemplated in Arficle 15 of the 2nd Sc}_medule of the Provincial Small
Cause Courts Act, Also—that the jurisdiction of the Smail Cause Court
cannot be ousted merely by asking for an alternative relief to which the
plaintiff is not entitled—See Provincial Small Cause Court ...

. USUFRUCTUARY MORTGAGEE~—The right to redeem land in possession of a—
does not admit of physical possession, and therefore limitation for a suit

for pre-emption, based on the sale of such a right, runs from the date of
registraiion of the sale deed—See Limitation wn =
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UPPER BURMA RULINGS. I

Award.

Befove D. H. R. Twomey, Esq.
M1 HLA WAING »s. NGA KAN.
Mr. ¥. C. Chafterjee—for Applicant.

In deciding swhether an award of compensation in a seduction case should be
enforced or not, the Courts have only {o look lo the kgzouisions of sections 520
and 521, Code of Civil Procedure, and determine: whether amy of the greunds
meantioned ov referved to in those sections is shown agéinst the qward. The fact
that the subject-maiter of an award is not such that it could be a cause of action
in_a Civil Swit is not necessarily an objection fo the legality of the award.

See Civil Procedure, page 19.
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Benami Transactions.
Before D. H. R. Twomey, Esq.

FATIMA BIBI BIBI (MinoRr) B¥ HER GUARDIAN Ad Litem, FATIMA BIBI.
RASSOUL AZIM ALI BAHM ». S. N. MAHOMED MOIDEEN.

Mr. S. Mukerjee—for Appellants.
Mr. H. N. Hirjee—for Resp%{dént.

Held,—that in dealing with a bengmi transaction the question which the Court
has to consider is whether the intended fraud has been carried out to the actual
detiiment of innocent third parties. Where the interests of third parties are not
involved the transaction should be treated as a nullity,

*  Refevences :—
U.B.R., 18g97-01, II, 544.
13 M.ILA., 55I.
L.B.R,, 243.
%urma Law Times, I, 157.
Civil Secofid Appeal No. 219 of 1907.

The Plaintifi-Respondent, Mahomed Moideen, alleging that he
was the partnet of AIF Bahm, deceased, in a hide business at
Mandalay, and that the parthership cohtinued up to the time of AR
Bahm’s death on gth July 1903, sued the legal representatives of Ali
Bahm for an account of the partnéiship and f6f his share of the assets.

The Defendants admitted that Mahomed Moideen had a share in
. Ali Bahm’s business, but put Mahomed Moideen to the proof of the
partngrship relation, and pleaded that in any case Mahomed Moideen,
on the 15t December 1903, executed a deed releasing Ali Bahm from:
all claims on the business. During the progress of the case, however,
the Dé&feidants admitted that there had been a partnership, but said
that it was determined by the deed of release,

Mahomed Moideen admitted execution of the deed of release, but
contended that it was only a make-believe; that it was never acted
upon or intended to be acted upon, and that its sole object was to
prevent creditors of Mahomed Moideen from attaching the partner-
ship property, -

The Lower Court decided that the deed of release was a bogus
transaction as contended by the Plaintiff, and that the partnership
subsisted up to the time of Ali Bahm’s death. Mahomed Moideen’s
account of the terms of the partnership were also accepted by the
Court which granted a decree as prayed for. '

°It is not denied by Mahomed Moideen that on the 11th August
1904 he swore in a civil suit in the Distiict Court that ke bought
hides for Ali Bahm, who paid him by commission. He also admits
that in insolvency proceedings, in 1904, he ertered Ali Bahm’s name
in his schedule as his creditor for Rs. 14,000. It is alse shown that
in another civil suit, in 1904, his' Advocate definitely informed the
Court that Mahomed Moideen was not 2 partner with Ali Bahm.

2

Civil Appeal
No. 203 of
1g07.
September
a8th.
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Finally his own witness, Mapara, states that Mahomed Moideen
informed him that he was not a partner with Al Bahm. This was
about a year before Ali Bahm died in 1905. These admissions of
the Plaintiff Respondent go a long way to confirm the genuineness of
the release deed of December 1903. On the other hand, the evidence
shows tuat to all outward seeming there was no change whatever in
the conduct of the business. Mahomed Moideen took the same
leading part in it after Deeember 1903 as before. This seeming
continuity would, however, not alone be sufficient to rebut the
evidence as to the release and as to Mahomed Moideen’s admissions.
But there is one piece of evidence which in the Lower Court’s opinion
settles the question as to the actual duration of the partnership. It is
proved by the evidence of the witness, Suleimanji, that in April 1903,
two months before Ali Bahm’s death, Mahomed Moideen and Al
Bahm entered into an agreement under which asbitrators were to
settle their accounts, and the agreement expressly states that Al
Bahm and Mahomed Moideen have been carrying on *‘joint business
(in partnership) in hides at Mandalay since nearly the last two years
in the name of Al Cassim Bahm.”” This agreement was drafted
in Guzerati, and both the parties signed the draft which recited that
the agreement should be translated into English and drawn up on a
stamped sheet. The parties not only signed the Guzerati draft, but
also signed at foot the blank stamp sheet on which the agreement was
to be written out in English. Besides the statement of Suleimanji
there is evidence that the signatures are in the handwnting of Al
Bahm, The Defendants do not ‘deny that there was a reference to
arbitration, but they deny that it has anything to do with the partner-
ship, Its terms, however, clearly relate to the partnership and
describe it as existing for two years previously. In the face of this
evidence, and in the absence of any evidence to show that as a matter
of fact there was any visible change in the conduct of the business
after 1903, I think the Lower Court had no alternative hut to decide

that the release was a fictitious transaction devised as a blind for

Mahomed Moideen’s creditors,and that Mahomed Moideen's subse-
quent admissions in Court and elsewhere were a series of lies.

It has next to be considered whether the Plaintiff-Respondent
should be permitted to repudiate his solemn deed of 19o3. As pointed
out by the Lower Court there is a conflict of decisions in Upper Burma
and Lower Burma on benami transactions. In the Upper Burma
Ruling Ma Me v. Maung Sin (1), (1899), it was held that in cases of
this kind, where the fraud though intended is not actually carried out,
relief may be given to a party to the fraud where no interest of third
parties iz involved. The learned Judicial Commissioner remarled
that the binding decision of the Privy Council in Ram S. Singh v.
Wussamut Pran Peary (2) goes at least fo that extent. In the Lower
Burma case, Ma Le v. Po Taik (3), on {he other hand, it was held
that the Court should not grant relief in cases of this kind, whether

1} U.B.R., 1897-01, 11, 544. . (2) 13 M.LA., 551,
{) ' (3) 3 L.B.R., 245.
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the interests of third parties have in fact bezn injured or not. The
learned Judges of the Chief Court appear to have thought ¥ sufficient
that the interests of innocent third parties should be threatened, i.e.,

that they might possibly be robbed of their dues by the iransaction.

In another récent case of this Court (4) I followed the Upper Burma
Ruling and remarked that the Lower Burma Ruling was seemingly in
conflict with the Privy Council decision cited above. I 2m now con-
firmed in this opinion by their Lordships’ remarks in the recent case,
T. P. Petherpermal Chelty v, R. Muniandy Ser¥ai (5), (1908). That
was a case in which the Plaintiff sought to recover lands which he had
collusively and fraudulently conveyed to another with a view to
defeating the claims of a creditor. His suit was allowed, and Their
Lordships in dismissing the appeal re-affirmed their previous decisions
regarding benami transactions and remarked :—

“T" e plaintiff in suing to recover his property is not carrying out the illegal
transaction, but is seeking to put everyone, as far as possible, in the same

osition as they were in before that transaction was determined upon. It is the

efendant who is relying upon the fraud and is secking to make title to the lands
through and by means of it, And despite his anxiety to effect great moral ends,
he cannot be permitted fo do this.”

It appears therefore that the view taken of this Court in Mi Me v.
Maung Sin (1) is the right one, and that the real intention of the
parties should be carried out unless the bemami transaction has
actually operated to the detriment of others. In the jresent case
there is nothing to show that the collusive release of December 1903
has actually operated to the injury of any creditor of Mahomed
Moideen and the Plaintiff is merely seeking to put himself and his
partner In the safe position as if the bogus transaction had never been
determined upon, while the Defendants, as legal representatives of
Al Bahra, cre seeking to take advantage for their own benefit of the
fraud to which he lent himself. I therefore concur in the finding of

the Lower Court that the fictitious release is no bar to the Plaintiff's

suit.
L kg L3 * 5

(4) Civil Second AppealmNo. 219 of 1907, Mi ng v. Mi Nyan.
(5) Burma Law Times, I, 157.
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Buddhist Law—Ecclesiastical.

Before D. H. R. Twomey, Esq.

SHIN KUTHALA, SHIN YEWADA, SHIN GUNAWA, SHIN AHTHA-
BA, SHIN SANDIMA I, SHIN KETHAVYA, SHIN WEMALA; SHIN
GAWTHITA, SHIN THATHANEINDA THAMANI, SHIN SANDI-
MA II ». SHIN SANDA.

Mr. ¥. C. Chatterjee~for 'Appl%ants.

Held—that a Civil Court cannot give effect to an order of the Thathanabaing

or of any other ecclesiastical authority until such order is confirmed by a
judgment and decree of the Civil Court.

© 4 Also—that so far as Civil Courts are concerned, the Sanad granted by the

Local Government is merely an authoritative declaration that for the fime being

theb Taunggwin Seyadaw is the ecclesiastic who has supreme control as Thatha~
nabaing.

Referciice—U.B,R., 1802-06, 11, 30.

~ On the 2nd August 1907 a pdngyi named U Gandama presented
to the Judge of the District Court, Mandalay, a friendly letter from
a Buddhist ecclesiastic,” styling himself the Taungbyin Tanagybtk
Sqyadaw, enclosing a document which purports to be a decision with
reference to the ownership of a certain Kyaung in Mandalay, The
document recites that the dispute between certain péngyis ac to the
ownership of a Kyaung was referred by the Thathanabaing to the
‘Taungbyin Tanagy6k Sayadaw for decision. His decision was to the
-effect that Shin Sanda (the Respondent) is the owner of the Kyaung
and that four pdngyis who have forcibly occupied the Kyaung were to
quit it, ,
The %etler to the Judge requested his help in enforcing this decisior
.and ejecting the pdngyis who disobeyed it.

The learned Judge thereupon issued a warrant of ejectment
-directing the Bailiff to put Shin Sanda in possession of the Kyaung,
and to eject all the other péngyis found in occupation. The Bailiff
“executed this warrant, but ﬂfe Taungbyin Sayedaw sent another
friendly letter to the Judge on the 8th August representing that the
péngyis had come back again. Another warrant was then issued
coupled with a warning that the pdngyis would render themselves
liable to punishment for contempt of Court if they disobeyed. This
‘time the Bailiff seems to have been entirely successful in dispossessing
the occupants of the Kyaung i’ favour of U Sanda. It appears that
thesten applicants are péngyis who were ejected. Their application
is based on various grounds. They deny the jurisdiction of the
Thathanabaing, and plead that they did not agree to his election.
‘They also urge that the degision of the Taungbyin Sayadaw was ex
farte and contrary to the Buddhist Canon law. Finally, they complain
of the summary nature of the District Court’s proceedings in issuing a
warrant without examining the parties or holding any enquiry, and
they plead that the Judge acted without jurisdiction.

Civil Revdsion
No. 110 of
2907-
May a7éh,
1908,
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The District Court’s order is as follows :—

“Read application filed by U Gandama. Read Sayadaw’s judgment as:
. sanctioned by the Thathanabuing.

Under paragraph 5 of the Sanad and Rule 28 (a) I take this matter up.

ssue notice to the Bailiff to eject the pongyis in question under a warrant

from this Court and fo put the proper owners in possession of the
Kyaung before 1oth August 1907.”’

It is not clear that the Sanad and the Thathanabaing’s appointment
by Government are facts in respect of which the Courts may dispense
with formal proof. But it is not necessary to enter more fully into that
question, as the Applicants would no doubt admit these facts under
section 58 of the Evidence Act. The learned Judge of the District
Court, however, certainly errs in supposing that the Sanad confers un
the Civil Courts any authority which they do not possess under the
ordinary law.

The Sanad recognizes the Taunggwin Seyadaw as Thathanabaing.
Clause 4 shows that he is supreme in all matters relating to the
internal administration of the Buddhist hierarchy in Upper Burma,
and Clause 5 undertakes that ‘‘the Civil Courts will, within the Bmits
of their jurisdiction, give effect to the orders of the Thathaenabaing,
Gaingyoks, etc., in so far as those orders relate to matters which are
within the competence of those authorities.”” It had already been
held by this Court in the leading case of U Teza * that !‘the orders
and proceedings of the Buddhist Ecclesiastical authorities, so long as
they keep within their jurisdiction, cannot be questioned by the givi]
Courts,”” and so far as the Civil Courts are concerned, the Sanad is
merely an authoritative declaration that for the time being the Taung-
gwén.Sa,yadaw is the ecclesiastic who has supreme control as Thatha-
tabaing.

“Rule 28 (a)”’ referred to by the learned Judge is, I understand,
one of a set of rules issued by the Thathanabaing for the guidance and
control of Buddhist monks and novices. It is hardly necessary to say
that the rules have not the force of law and that they cannot {(any
more than the Sanad) authorize the Courts to depart from the ordinary
course of judicial procedure.

But the District Court in the present case certainly arrogated &
jurisdiction which it did not possess. It-treated the decision of the
Taungbyin Sayadew as if it were a judgment and decree of a Civi
Court, and proceeded to execute it for the discomfiture of the Ap}ﬁ}i-
cants without even giving them an opportunity of showing calise
against its execution. The action of the District Court was illegal
On receipt of the Sayadaw’s letter, the proper course was to reply
that U Sanda is at liberty to file a plaint framed and stamped a:
required by law for the enforcement of the Taungbyin Sayadaw’:
decision, but that « Civil Court cannot pive effect to an order of the
Thathanabaing or of any other ecclesiastical authority until such orde:
is confirmed by a judgment and decree of the Civil Court.

*U.B.R., 1892906, II, p. 350.
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The order of the District Court dated grd August 1goy and all SE KuTHAL:
proceedings taken in pursuance thereof are set aside, with costs as g o "é‘mn&
against the Respondent. Advocate’s fee in this Court ficed at two "
gold mohurs, :

It is unnecessary to deal with the various other arguments used in
the application and referred to above. If U Sanda files an ejectment
suit, and it is contested, the Courts can decide how far those
arguments are admissible.
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Buddhist Law-—Ecelexiastical.

Before G. W. Shaw, Esq., C.S.I.
U THI HA o. U THUDATTHANA (1), U KEIKTIMA, U ZAGAVYA, U

EINDAMA, U THUDATTHANA (2}, U EINDA, U SANDAWAYVA,

U NAGIYA, U WISEIKTA, U KEIKTI, U NANDA (1}, U ZAWTA,

U ZANEINDA, U THUZATA, U NANDA (2), axp U SANDIMA.

Mr, §. Muferjee—for ellant.
Mr. §. C. C?zﬂatierjjeewfdx ﬁgs%oild%nts.
Nature of a suit to enforce a decision of the Thpthangbaing. Court-fee
payable on the same, b
References :
U.B.R., 18g92—q6, II, 59.
' 1907—08, II, B.L., Heclesiastical, page 1.

THE parties are Burmese Buddhist Monks. A

Plaintiffs-Respondents in their plaint alleged that on a dispute
between them and the Defendant-Appellant with. reference to Defen-
dant-Appellant’s occupation of a certain monastery, a decision eject-
ing him was. made on a certain date by the Anaukpyin tanagydk
Sayadew and the Dakkhina wun faik-0k Sayadaw, under the authority
of the Thathanabaing and his Council. They attached the decision
to the plaint, and prayed that it might be “‘filed in Court and
enforced”’ '
{§se0080z8adEog8isaccgSiges).

On the preliminary examination of the parties before issues were
framed, it appgared that the Defendant-Appellant was a party to
the proceedings before the Sayadaws, that he was examined, and
called W%itnesses who were also examined in his presence, by the
Sayadaws.

But-there was nothing to show that the Plaintiffs-Respondents
wished the decision to be treated as an award, still less that they
wished it to be understood that they were making an application
under section 525 of the Civil Procedure Code, 1882 (corresponding
to Schedule II, paragraph 20 of the Code of 1908).

A plaint in a suit to enforce an award, i.e., for specific performance
of an award, is Hable to court-fees according to the amount or value of
the property in dispute, under section 7 (X) (d) of the Court-fees Act.

In order to obtain the henefit of section 525, Civil Procedure Code,
1882 (or Schedule II, paragraph 20 of the Code of 1608), an applica-
tion under that section must purport to be such an applicztion, and not
z plaint in a suit for specific performance.

In either case there should have been an allegation that there was
a reférence to arbitration and an award. :

As far as the plaint went, the monastic authorities mentioned
might have proceeded wholly without the Defendant-Appellant’s con-

“currence. M he was subject to them and the matter was within their
competence, his concurrence would not be nececsary, and the decision
would be enforceable on the grounds explained in U Teza v. U,
Pinnye* and later cases. In such circumstances, I think that what

* U.B.R., 1802-06, II, 50.

Civil Appeal
No, 280 of
1907.
May 29th,
1909,
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Plaintiffs-Respondents would have had to sue for was possession of
the monastery, on the ground of the decision by the monastic
authorities. This agrees with Shin Kuthala v. Shin Sanda, though I
refrain from wusing the term ‘“‘ejectment’” which appears to be
incorrect. '

On the face of the plaint it must be regarded as a suif of tha
character. i

But if by reason of the Defendant-Appellant’s participation ir the
proceedings before the Sayadaws, it be assumed that there was 2
refer_ence to arbitration and an award, then In the absence of the
particulars necessary to bring the plaint within section 525 of the
Civil Procedure Code, 1882 (or Schedule II, paragraph 2o of the Code
of 1908), the suit must be regarded as a suit for specific performance
of an award. )

In either case the court-fee payable was ad wvalorem on the value
of the property sought to be recovered from the Defendant-Appellant.

I have therefore had to adjourn the hearing of the appeal under
section 12, Court-fees Act, for the deficient court-fees to be paid
both on the plaint and on the memorandum of appeal.

On the merits there is little to be said.

The parties are monastics. The monastery is thingika (sanghika),
i.e., property belonging to the monastic body. The right of the
Thathanobaing and the Sayadaws to adjudicate on the matter in

. dispute is not open to serious question.

The fact that Defendant-Appellant professes to be a schismatic,
and to refuse recognition to the Thathanabaing, appears to me to be
immaterial. If a plea of the kind were admitted the authori*y of the
Buddhist hierarchy and their power to maintain order and discipline
would be at an end.

But it is unnecessary to go further into that question, in view of
the Defendant-Appellant’s having actually atténded and taken part in
the proceedings as before mentioned. No ground whatever for
invalidating the decision has been made out.

Apart from the Defendant-Appellant’s attempt to deny the
Thathanabaing’s authority, the only relevant objection he put forward
was that the Sayadaws who conducted the proceedings were them-
selves parties. But this was found to be without foundation.

The appeal is dismissed, but the phraseology of the decree will be
amended. Defendant-Appellant will pay Plaintiff-Respondent’s
costs, F

+ U.B.R., 1907-08, II, Buddhist Law, Ecclesiastical, page 1.
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Buddhist L aw—Gift.

Before G. W, Shaw, Esq.

ABDUL GAFUR, FATIMA BIBI »s. DEYAN SINGH, legal representative
of NAN SINGH.
Mr. A. C. Mukerjee—for Appellants.
Messrs. §. C. Chatterjes and’S. Mukerjee—for Respondent.
Held,—It depends on circumstances whether the Buddhist or Muhammadan
Law applies to gifts. ‘Where a gift is not a questiog, of inheritance, succession,
religious institution or usage it is governed by the Cdtitract Act. «

According to the latest authorities actual delivery of possession is not neces-
szry under Muhammadan Law.

; Iti’gr Muhammadan Law the husband share, where there are children, is one-
ourth,
[ ]

References :

Amir Ali’s Muhammadan Law, Vel. I, 64.
Civil Appeal No. 208 of rgos (unpublished).
LL.R., 28 All, 149.

S.1.L.B,, 30.

U.B.R., 1892—9q6, 11, 4o0.

1897—o1, 11, Gz.

100203, 1I, B.gL. Gift 1.

Thit is a case of some difficulty. Both the Lower Courts ga-e
unusual care and attention to it. But I do not think that they arrived
at the right conclusions with respect to Plaintiffs-Appellants” claim to
the property.

They alleged a gift by their father, Abdur Rahman, to their mother
Mi Bibi, The Subdivisional Court assumed that Muhammadan Law
applied to the duestion of the validity of the alleged gift. The Lower
Appellate Court had its attention drawn to this point. But the
learned Judge did not deal with it satisfactorily.

Section 4 (1) of the Upper Burma Civil Courts Regulation (or

section 13 of the Burma Laws Act, 1898) only refers to cases of .

succession, inheritance, marriage or caste, or any religious usage or
iostitution. And questions relating to gifts which do not fall under
any of those heads must be governed by the Statute Law contained in
section 25 of the Contract Act. This has already been held by this
Court in regard to gifts by and to Buddhists. See the recent judgment
in Shwe In vs. M1 Shan * where the previous rulings on the subject
were referred to. (Extract from judgment attached.)

The Lower Appellate Court also seems to have strang:ly mis-
understood explanation 1 to section 35, Contract Act. The effect of
that explanation is that a gift actually made is valid, though it may
not have been expressed in writing or registered. It is difficult to
conceive how anyone could interpret it in the semse of declaring
invalid a gift actually made which was expressed in writing and
registered. But the Lower Appellate Court seems to have done this,
ii its reference to explanation 1 has any application at all. The
learned Judge again did not keep distinct the two separate questions

Civil Appeal No. 208 of 1905 (unpublished).

Civil Second
Appeal No. 53 of
QoY

govz.
February 27th,
1goy.

—
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of the gift, and of the inh~ritance after Mi Bibi's death. Considered
separately the gift to Mi Bibi was clearly not a question of succession,
inheritance. marriage, caste, religious institution or usage.

Strange to say the applicability of section 25, Contract Act, has
not been referred to in argument in second appeal.

The learned Advocate for the Defendant-Respondent has taken up
a new line of defence, and has contended that the gift was never
intended to be a genuine transaction. I can find no sapport for this
contention in the evidence. R i

Everything in my opinion points to the conclusion that the gift
was intended to be a genuine transaction.

The operative part of the instrument ran thus :—

““Not wishing to take the said house in case I should divorce
or live separately from Mi Bibi in consequence of disagreement, I
bereby give and make it over to her with effect from this date, to do
with it as may seem best to her, together with the site and compound,
out and out.” A s '

This is plain and free from ambiguity, and is not affected by the
succeeding clause which adds that the house, etc., are given to the
children Abdul Gafur and Fatima to inherit in the event of Mi Bibi
dving, a provision which it is not disputed contravened the Muham-
n:adan Law of Inheritance and was therefore ineffective. ’

Following on the execution of this document, Mi Bibi's name was
substituted in the Revenue Records for Abdur Rahman's, and Mi Bibi
mortgaged the house to Nga Than, Abdur Rahman at the time stating
that he had no interest in it, having given it to her. She also lived in
the house with her children,

The fact that Abdur Rahman continued to live with his wife after-
wards—in the house in question—till she died, does not show that he
did not intend the gift to be genuine. (What he did after Mi Bibi's
death is not on the same footing as we shall see presently, but I am
unable to see that it affords any indication that he did not intend the

ift to be a genuine transaction at the time it was made.

The children were minors, and it was natural that their father
should live with them and maintain them. The learned Advocate [or
Plaintiffs-Appellants has remarked with much force that this would
not entitle him to charge the children with the cost of their main-
tenance by mortgaging their property. It also fails to show that the
gift to their mother was a sham t{ransaction from the beginning.
Having®decided to borrow money by mortgaging the house in quis-
tion, Abdur Rahman was compelled to get his name substituted for
Mi Bibi's, in order to carry out his design, because the mortgagee
would not come to terms otherwise. That does not show that the
gift was a sham from the beginning,

The document was expressed in writing and registered, The
transaction was clearly valid under the' Contract Act, apart from
delivery of possession.

Considered also from the point of view of Muhammadan Law as
interpreted by judicial decisions, it appears to me that the gift was
not invalid. That law does not render it impossible for a husband to
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make a gift to his wife of the house in which they both live, as the
Lower Courts seem to have thought.

The latest decision on the subject appears to be that in Humera
Bibi vs, Najmu-n-nisa Bibi* (1gos). ﬁa’c was a strong case since
the donor was merely an aunt. It was held that ‘‘if the parties are
present on the premises it is sufficient that an intention on the part
ol the donor to transfer possession has been unequivocally mani-
fested.” This is in accordance with Amir Ali's conclusion based on a
full consideration of the original authorities. He says:

‘‘Actual delivery of possession is not necessary. If the character
of the possession changes, the mere retention®$f the subject-matter of
the gift in the hands of the donor would not affect the validity of the
gift.” (Muhammadan Law, Vol. I, page 64.) But id the view which
I have taken it is not necessary to go further into the Muhammadan

aw on the subject. :

The next question is as to the effect of Mi Bibi's death. The
Lower Appellate Court without citing any authority declared that
assuming the gift to have been valid *‘the property on Mi Bibi’s death
reverted by law to Abdur Rahman’’ and that Plaintiffs-Appellants
*‘cannot inherit while their father is alive.”’ The Muhammadan Law
here applies without doubt, and the rule as to a husband’s share is
stated m paragraph 15 of*Macnaghten’s first chapter. (On the prin-
ciples of inheritance.) ‘‘“The hushand takes a fourth of his wife’'s
estate where there afe childten,’” etc.

This was the extent of Abdur Rahman’s interest in the property in
question at the time of his mortgage to Defendant-Respondent, if he
had any at all, ahd he could not transfer more. The Lower Appellate
Court=must have been thinking of Buddhist Law. It is admitted
before me that the Lower Appellate Court was in error in applying
the lay, of estoppel to the Plaintiffs-Appellants who were minors.

And they could not be bound by what their father did with their
property unless it was fo their interest which, on the face of it, the
transaction in question was not.

But the question of inheritance was not gone into in the trial of
the case.

It appears from some other proceedings that Mi Bibi lived sepa-
rately for a time before her death. But there was no evidence on this

cint.
¥ The case must be remanded to the Subdivisional Court for the
determination of the following issues :—

What shares, if any, had (¢) Abdur Rahman (b) the Plaintiffs-

Appellants in the property in question as sharers or residuaries of
Mz Bibi under the Muhammadan Law of Inheritance.

Incidentally it will be necessary for the Court to find out whether
Abdur Rahman was still the husband of Mi Bibi at the time of her
death, and what other rela’ives there were, as n.ay be seen from the
chapter of Macnaghten’s work already cited.

- The case will be resubmitted with the additional evidence, if any,
and the findings of the Court before the 8th February next.

* LR, 28 AlL, 147.

ABRDUL Garugr
v, o
Deyan Sives,
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Extract from Fudgment in Ciwil Appeal No. 208 of 1gos.

In regard to the applicability of the Buddhist Law to gifts, I have referred to
all the decisions cited. My conclusion is that it depends on the circumstances of
each case. In one case the gift may be a matter of religious usage, as was held
in Pan U vs. Mi Kyu and others * where the gift in guestion was made on the
occasion of a shinbyu ceremony. In another it may be neither a matter of
religious usage nor of inheritance, nor succession, as in At Kyi vs. Mi U Me and
another,t where a father gave land to his daughter and her husband on the
occasion, as she said of her ear-boring ceremony and betrothal, and after ten
years he sought to take back the gift. 1In a third it may be a matter of in-
heritance, and was held in Mi Pwa Swe vs. Mi Tin Nyo | which was a case of a
deathbed gift,

And in U Thathana vs. U Awbatha and others § it was remarked that where
the gift in question is not a matter of zeligious usage, inheritance or succession,
the 'Courts would doubtless pay due regard to the Buddhist Law in dealing
with cases of the kind from the standpoint of justice, equity and good
conscience.”’

The Subdivisional Court has now found that the alleged divorce
is not proved, and that Abdur Rahman’s share of the property in
question was one-fourth. ‘ )

The Plaintiffs-Appellants called four witnesses, Mi Yauk (Mi
Bibi’s mother), Bangyi, a Zerbadi Petitiod-writer, Mi Lun Bin.
wnother-in-law of Mi Bibi’s brother, and Po Min (husband of Mi Lun
Bm}, and the Court called Usman, Mi Bibi’'s brother, and the person
who has been acting as the guardian of the Plaintiffs-Appellants.

Mi Yauk, Bangyi and Mi Lun Bin speak to admissions of divorce
by Mi Bibi and Abdur Rahman, Po Min to an admission by Abdur
Rahman. Mi Yauk and Ban Gyi say that Mi Bibi demanded her
dowry and that Abdur Rahman said that he would pay when be was
able or that he could not pay (then). Mi Yauk says that Abdur
Rahman never visited Mi Bibi when she was ill, did not live vglth her
in the house in dispute, and did not go to see her after sne was
removed, 15 days before she died, to Mi Yauk’s and did not attend
the funeral. Mi Lun Bin and Po Min state that Abdur Rahman ‘did
not visit MisBibi. But Bangyi states that he once met Abdur Rahmon
pear Mi Hibi when she was ill. And Usman states that Abdur
Rehman went to her when she was about to die and attended the
funeral, and he thinks they were husband and wife at the time of -
Mi Bibi’s death. He knows nothiny of the divorce. o

1t is true that Usman says that he was on bad terms with Mi Bibi
and might have not known of the divorce. But in view of his position
in the fa"?(nily.ii: is highly improbable that he weuld not have knowns
and he admits that in the proceedings for removal of attachment on
the property now in question (Civil Miscellaneous No. 4 of 1903) he
distinctly stated in evidence that there was no divorce. As the
Plaintifis-Appellants’ guardian and the attorney of Mi Yauk in some
other proceedings, he was highly interestel in establishing 'the divorce
if there was one. Plaintiff-Appellant, Abdul Gafur, alleged a dIyor.ce
jun . the miscellaneous proceedings just referred to. It rbviously

e, 1 U.B.R., 1902-03, 11, B. L. Gift 1.
HBRy Hoa06, 11, 400. § U.B.K., 189701, 11, 62.
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strengthened Plaintiffs-Appellants’ claim to the property, It appears
to me that if there had been a divorce we should have had more direct
and independent evidence in proof of it than the witnesses supply. 1
think it is quite clear that Mi Yauk is not telling the truth abcat Abdur
Rahman not visiting Mi Bibi before her death, and not attending the
fufferal. Not only is she contradicted by Usman who is a credible
witness, but by Bangyi who is not.

Mi Lun Bin and Po Min’s evidence is not all convincing.

If there had been a divorce, I think it would certainly have been
brought forward at the outset of the present proceedings.

For these reasons I accept the finding .thal’ the divorce is+not
proved. There is nothing to show that Mi Bibi left any other
%rope_rty. It follows that Abdur Rahman’s transfer to Defendant-

espondent was valid only to the extent of one-fourth, and that
Plaintiffs-Appellants are entitled to retain possession of the
remainder, since Defendant-Respondent has no right in execution
of his decree to oust them from more than the one-fourth which he
acquired from Abdur Rahman.

The decree of the Lower Appellate Court is set aside.

There will be a decree as prayed in the plaint to the extent of
three-fourths of the Southern 4 kans in question, and the Defendant-
Kespondént will pay costs ifi*proportion.

Agepvur Girpr

2.
Dryax SINGE,
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Buddhist Law—Gift.

Before D. H. R. Twomey, Esq. : Ciuil and
2. U NAGA, z. MAUNG SAN PU, 3. MAUNG SHWE ON, 4. MAUNG Appeal No, 529 of
¢ PAW o4, MAUNG HLA. zg07
Mr. C. G. S. Pillay—for appellants. Fuly 2ytk,
Mr. A. C. Mukerjee:—for respondent. Z904&,

Held,—that under Buddhist Law a death-bed gift to a stranger, even if

delivery of possession is made, is invalid as against the natural heirs.
References : .

U.B.R., 190z-03, 11, Buddhist Law--Gift, p. 1.

Kinwun Mingyi’s Digest, 75 and 79.

Manu Wunnana, paragraph 344.
» Maung Lu O was a childless old man who died at the péngyi U
Naga’s kyaung on the full moon day of Taseungmdn 1268. 1t appears
from the pdngyi’s own statement that Lu O was brought {o the
kyaung only to die in the odour of sanctity. The péngyi (ist
Defendant-Appellant) stated ‘‘Lu O said he worshipped me and that
he would prefer dying in my kyaung, and asked me to take him
there.” 'So the pdngyi had him carried to his kyaung on the 7th
Lasan. On the roth Las#h, i.e., five days before his death, hie made
over ali his property to the pdngyi in the presence of the village
headman. He did not mention any particular property, but said he
gave all his belongings to the pdngyr. The list of property filed by
the Plaintiff-Respondent consists of five pieces of land, Rs. 28 in
cash, and about Rs. 20 worth of grain and cotton received as rent in
kind. _The list is not disputed by the pdngyi, At the time of the
gift, Lu O magde over cerfain palm leaf documents, the title-deeds of
some of the lands. The 4th Defendant-Respondent is one of Lu O’s
tenants, und he states that Lu O told him he had given his lands to
the pongyi. This was on the day of Lu O’s death. The Plaintiff-
Respondent, Maung Hla, is a son of Lu O’s sister, and it is not
disputed that according to the ordinary law of inheritance he is Lu
0’s heir. He also holds letters of administration to Lu O’s estate.

There can be no doubt that as both the Lower €ourts have found,
Maung Lu O gave all his property to the péngyi, U Naga. The
qgitestion ig whether the gift was a valid one. The Lower Appellate
Court has referred to the leading case Ma Pwa Swe v. Ma Tin Nyo*
in which it was held that a death-bed gift is a question of inheritance
to which the Buddhist law is applicable, and that the Dhammathats
guard against a death-bed disposal of property to the exclusion of one
hejr in favour of another. The passage from the Manu Wunnana
Dhammathat (section 344) cited in that judgment refers to the case
of parents who are stricken down never to rise again, and declares
that in such circumstances a gift of property away irom the ordinary
heirs is invalid. There was in that case a registered deed of gift but
no delivery of possession, and the Lower Appellate Court appears to
have been rather doubtful as to whether the same rule should be

sz

*U.B.R., 1902-03, II, Buddhist Law—Gift, p. 1.
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applied, where there has been a technical delivery of possession of
part of the property, as seems to have taken place in the present case.

I think it is very doubtful whether Lu O can be said to have made
over possession. There was certainly no delivery of tle moveable
property so far as the evidence shows. As regards the lands, there.
iz the fact that Lu O made over three palm leaf documents concern-
ing them, and told the #hugyi that he gave all his property to the
pingyi. It might perhaps be held that in the case of the lands
covered by the documents there was delivery of possession. Assuming
that this view is right, I will consider whether the gift away from the
ratural heir is valid.

The evidence shows clearly that Lu O was on his death-bed, The
words of the Dhammathat are wide enough to cover cases in which
there has been delivery of possession as well as cases in which there
has been no delivery, and in both cases the gift is subject to the same
objection, namely, that to hold the gift to be valid ‘‘would enable a
Buddhist to defeat his own personal law, and practically to dispose of
his prOﬁerty by a method which would be in all essentials equivalent
to a will.”’

The concluding part of paragraph 344 of the Manu Wunnana is
not given in the judgment in Ma Pwae Swe’s case. It lays down that
in the case of children living with their dying parent the gift is invalid
whether possession is given or not, and that the property given must
be divided among the co-heirs. This is in accordance with the

veneral spirit of the Dhammathats cited in the Kinwun Mingyi's
Digest. Section 79 refers to gifts by parents in exiremis. It deals
cnly with gifts to children, and it appears from the texts cited that in
the case of children living with the parents a gift made in extramis is
invalid even if delivery of possession is made, while in the case of
children not living with the parents the gift is valid. But it appears
from the texts cited in section 75 that according to Buddhist law a
gift of the entire estate is not valid even though the parent may not
be in extremis, and though the gift may be accomyanied bﬁf delive
of possession. Such being the rule as regards gifts to children, it
seems to follow a fortiori that gifts to strangers would be invalidated
in like circumstances. At the present day a gift made when the donor
is not in exiremis would not be governed by Buddhist law, but the
1ule of Buddhist law on the subject is relevant as showing the general
trend of that law in safeguarding the rights of the natural heirs.

The gift in this case is said to have been made with a view to the
spiritual benefit of the donor. It was made to help him in attaining
Nirzana. But it has not been urged before me that this males any
material difference, nor can I find<any authority for supposing that a
death-bed gift acquires special validity in such circumstances.

It is not suggested that a gift which would be void as against the
«children of the deceased donor would be »ny the less void because the
next-of-kin entitled to the estate under the Buddhist law happens to
‘be a. nephew of the deceased. I therefore comecur with the Lower
Appellate Court in adjudging the gift to pdngyi, U Naga, to be invalid.

o

The Appellant has In the -alternative urged that he should be

allowed to- set off Rs. 67 spent by him on the funeral, against the
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value of the property claimed by the heir, Maung Hla. 1 do not think
ihat section 111 of the Code of Civil Procedure is a bar to this set off.
The suit was for delivery of certain land and moveables, including
Rs, 28 in cash, and was therefore in part for recovery of money. The
gongyi produced evidence showing that he spent about Rs. 67 on the
funeral, but although it is admitted that the expenses were partly
covered by contributions from those who were bidden to the funeral
feast, no account has heen rendered by the pongyi of the contributions
so received. On the other hand, the Plaint%—Respondent has not
proved that the expenditure was fully recouped by the contributions,
On the whole, I think the equitable course is to absolve the pdugyi
from the claim on account of moveables which the heir, Maung Hla,
values at Rs. 47-4-0 (less Rs. 28 admitted as funeral expenses).

The decree of the Lower Appellate Court is modified as follows's—
There will be a decree in favour of the Plaintiff-Respondent for the
five pieces of land claimed by him or their value, Rs. 180. {the first
Appellant, U Naga, will pay the Respondent’s costs on this andounf
only in all Courts.

U Naga

z, )
Mavse Hra,
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Buddhist Law—Ihneritance—Pre-emption.

Before G. W, Shaw, Esq.
NGA TIN, MI MIN DOK, NGA MYO, NGA TUN AUNG v NGA SHWE
; ON, MI PA,

Mr. S. Mukerjece—for Appellants.
Mr, €. G. 8. Pillay—for Respondents.

In a case where the wife has inherited on her husbangd’s death the share which
he obtained at a partition in his lifetime with his co-heirs, and her deceased hus-
band’s coheirs have sold their shares to a stranger, and she has a son by her
dece~sed hushand :—

Held,—that the widow has the right of pre-emption.
= References :
LLR., 7 All.; 975.

20 Mad.; 208.

P. I, L. B, 26.

S. J., L. B, 35

F——E

e — ]

U.B.R., 18g2-96, II, r21.
581,

~18g7-01, 11, 146.

155-
162.
231

1. LBeR, mqgeses 3., 16, 125

Kinwun Mingyi's Digest, Vol. I, sectiom 309.

Mayne’'s Hindu Law and Usage, 6th Edition, 2¢6.

Plaintiff-Respondent, Mi Pa’s husband Paw Sa, who died some 8
years before suit, and Defendants-Appellants, Nga Tin, Mi Min Dok
and Nga lyo, were brothers and sister and co-heirs. During Paw
Sa’s lifetime the estate was divided. It consisted of land yielding
3,000 baskets of paddy, and each of the four received a part yielding
500 baskets. Paw Sa and Plaintiff-Respondent, Mi Pa, had a som,
now 15 years old. When Paw Sa died Plaintiff-Respondent, Mi Pa,
inherited the share he had received. Defendants-Appellants, Nga
Tin, Mi Min D6k and Nga Myo have now sold their shares to Defen-
dant-Appellant Nga Lan, a stranger.

Plamntifi-Respondent, Mi Pa, and her second husband, Plaintiff-
Respondent Shwe On, sue the Defendants-Appellants on two
grounds (1) They allege that Defendants-Appellants Iiga Tin, Mi
Min Dok and Nga Myo, contracted to sell their shares to them and
received earnest money from them before they sold to Defendant-
‘Appéllant, Nga Lan. (2) They allege that they have (or at least that
Plaintiff-Respondent, Mi Pa, has) a right of pre-emption.

The plaint however is badly expressed, The prayer is for “‘can-
cellation of a document’’ (namely, the 'deed of sale to Defendant-
Appellant, Nga Lan) and for a declaration of Plaintiffs-Respondents’
right of pre-emption.

The Court Fee originally paid was Rs. 10. The Defendants-
Appellants in their written statement pointed out that this Coust Fee

Civil and
Appeat No. 1500f
rgot,

HMay 1st,
1007,

L ]
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was insufficient, but the Subdivisional Court ignored the defects in the
plaint and the insufficiency of the Court Fee.

The Lower Appellate Court treated the plaint as amended by the
addition of a prayer for consequential relief, and required the Plain-
tiffs-Respondents to pay the deficienit Court Fees, which was done.

It is contended for Defendants-Appellants that this was wrong and ~
that the suit ought to have been dismissed. The case of Shakka
Subbia v, Maddali* is relied upon.

_The facts of that case are clearly distinguishablie, and on the
principles explained in Mwe Zet v. Nga Saung 1 I am of opinion
that it was open to the Lower Appellate Court to amend the plaint, or
treat it as amended, under section 33(c), Civil Procedure Code.

Obviously what the Plainitfis-Respondents intended was to pray
for (1) a decree ordering specific performance of a contract to sell the
property in question, (2) for a decree enforcing their right of pre-
emption in respect of that property. They were only in pussession of
Defendant-Appellant Mi Min D6k’s share (as tenants), and a remedy
short of one or other of these would not meet their case.

The defects in the drafting of the plaint were plainly the result of
ignorance or mistake,

To amend the plaint, or treat it as amended in the way the Lower
Appellate Court did, was not to change the suit into one of another
aud inconsistent character. The only change was in the remedy
asked for. The Defendants-Appellants’ objection on this point must
therefore be disallowed.

As regards the alleged agreement to sell, it is very clear that
Plaintiffs-Respondents completely failed to prove anything of the
kind. The only witnesses they say were present were near relations
of the Defendants-Appellants, who do not support Plaintiffs-Res-
pondents’ story. Practically the only evidence they have w corro-
borate their own statements is the unexplained and unsupported
statement of the witness, Tun Min, that Defendant-Appellant, Nga
Tin, told him that he had sold *‘the land’’ to Plaintiff-Respondent, Mi
Pa. T hold this insufficient.

The visits to Toungoo are quite inconclusive They cannot be
taken to prove that there were negotiations about the land in suit,
stili less that Defendants-Appellants, Nga Tin, etc., agreed {o sell it
to the Plaintiffs-Respondents. )

The decision of the case, then, must rest on the question of pre-
emption.

The law on the subject was first declared in the Lower Bufma
cases of Nga Myaing v. Mi Baw,} Mi Te v. Po Maung,§ and Mi
Ngwe v. Lu Bu.ll In Ibrahim v. Avasif pre-emption was held to
be an inseparable incident of the Buddhist Law of succession and
inheritance. The principles enunciated in these decisions were
adopted and applied to Upper Burma in Shwe Nyun v. Mi So, ** and
Lu D6k v. Mi Po.¥t The gist of these Rulings is that if a person

* 1.L.R., 20 Mad., 208. I S.J., L.B., 76.
1 U.B.R., 18g7-01, II, 231. q P.J., L.B,, 26.
I 8., LB, 39 #% [5.B.R., 18g7-01, II, 155%.
S - . AT Tt , LI, b2,
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wishes to sell ancestral property whether it has been divided or not,
he must offer it to his co-heirs, before selling it to sirangers. And
a sale to strangers effected without such offer is invalid if the co-heirs
promptly assert their rights, -

> There is only one more recent decision that calls for moantion,
Shwe Eik Ke v. Tha MHla Aung,* where it was held that a partition
the co-heirs took their particular lots, free from all obligation as
regards pre-emption. But the learned Judge did not cite any
authority for his opinion, and it does not appeag whether his attention
had been drawn to Mi Ngwe v. Lu Bu 1 which one would bave thought
was directly in point. In these circumstances Shwe Eik Ke's case
cannot be held to affect the decisions already cited, which confiict or
scem to conflict with it.

* No new facts or arguments have been adduced before me to neces-
sitate the re-opening of the question. But as the circumstances of the
present case are peculiar, I have thought it advisable to refer to all
previous decisions in order to see whether there is anything in them
either affirmatory of Plaintiffs-Respondents’ claim, or iaconsistent
with it.

With the same object I have been at some pains to consult all
available authorities on the subject of pre-emption in Hindu Law.

The ‘history and nature of pre-emption are exhaustively discusse.d
in Gobind Dayal v. Inayetullahi. The only other reference it is
necessary to cite is Mayne’s Hindu Law and Usage, 6th Edition, page
266. The Hindus who were organized in village communities and
joint families apparently had from the earliest days resirictions on
alienation by co-heirs. Mayne, while he is of opinion that partition
would put an end to further rights within the family, suggests that the
restriction on alienation in respect of property that had been divided
had the.. origin in village communal rights. This is a probable expla-
nation of what would otherwise be an anomaly. But the origin of the
rule was forgotten, and the’Hindus adopted the Muhammadan notion
of pre-emption in order to give fuller effect to their object. Pre-
emption thus came to be embodied in their customary law, though it
finds no place in their recognized text-books. And the Buddhist
Dhammathats apparently borrowed the law of pre-emption as applied
to divided as well as undivided property from the Hindus. Any how
there seems to be no doubt that they contain provisions, from whatever
source derived, which give a right of pre-emption to co-heirs in respect
of divided as well as undivided property. .

I have found nothing, either in the Hindu Law or in the passages
of the Buddhist Dhammathats dealing with pre-emption, to support
the contention that the right of pre-emptior does not extend to the
Burmese Buddhist widow who has succeeded to her husband’s interest
or share in ancestral property. The determination of that point must
rest on the legal position of che Burmese Buddhist widow,

What that position is, iz indicated with sufficient c'earness in
Mi Lan v. Shwe Daing,§ Nga Waik v. Nga Nyein || and Mi Min Tha

* y LBR., 14=2 L.C. 120. ¥ 1LR., 7 AlL, 775.
T8 LB, 76, § U.B.R., 1802-9b, 1I, 121,
I} U.B.R., 18g7-1901, II, 146.
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v. Mi Naw.* She is the heir of her husband whether there are
children or not. The eldest son has a right to claim one-fourth on the
dqgth of the father, but this fact does not alter the position of the
widow.

In Nga Waik’s case it was held that the widow who died some
time after her husband, is succeeded in the absence of children by her
relations to the exclusion of the relations of her deceased husband.
This rule applies to ancestral property obtained by the husband on
partition in his lifetime, the case we have to deal with here. Itimplies
or seems to imply a separation from the family of the deceased
husband. But the texts which directly prescribe the rule, all with one
exception, declare that the relations of the deceased husband have
nevertheless the right of pre-emption. (See section 309, Volume I,
Kinwun Mingyi’s Digest). I think it must be inferred from that fact
that the separation 1s not complete. Presumably the right of the
husband’s relations is to be exercised where the widow or her heirs
transfer the property to strangers, The object no doubt is, as stated
in Mi Ngwe v. Lu Bu, ¥ to keep the family estate, or what was the
family estate, in the family.

In the circumstances of the present case I am unable to distinguish
the Plaintiff-Respondent Mi Pa’s claim to pre-emption from the right
cxpressly given by the texts in section 309 of the Dif;est’ to the
relations of the deceased husband. For here all those relations have
scld. their shares to a stranger, and the Plaintiffs-Respondents, that
is the widow and her second husband, seek to pre-empt these
shares in order to keep them in the family. As the heir of her hushand
Plaintifi-Respondent, Mi Pa, would have been a co-heir of Defendant-
Appellants, Nga Tin and his brother and sister, if the estate had been
still undivided. I am unable to find any authority for the view that
her rights as heir are less perfect than those of her husband’. co-heirs
where division has taken place, and the question of keping the family
property in the family has arigen. ;

Her case seems to me to he strengthened if anything by the fact
that she and her deceased husband had a son, now 15 years of age,
who has therefore an interest to the extent of one-fourth, and on her
death will be entitled to a =till larger share of the property.

My conclusion therefore is that it has not been shown that the
Lower Appellate Court was wrong in giving the widow e right of
pre-emption.

The appeal is dismissed with costs.

# U,B.R., i492-06, II, §81. + S.1., L.B., 56.
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Buddhist Law—Marriage.

Before G. W, Shaw, Esq.
. BAN GAUNG o5, MI HLA CHOK, A minor 3y 1zR GUARDIAN, MI THUZA.

Mr. Tha Gywe—for Appellant.
Mr. A. C. Mukerjee—for Respondent.

. L] - ol * a

Where the circumstances entitle a female minor under the Buddhist Lew, Id

sue for compensation Jor ithe breach of a promise of marriage, she can succeed
independently of Contract,

See Contract, page 5.

Civil Appeal
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Buddhist Law—Marriage—Joint Property.

Before G. W, Shaw, Esq.

NGA SAN VA us. NGA SAN YA, husband and legal representative of Mi
Me& Daing (deceased).

Mr. C. G, 5. Pillay—for Appellant.
Mr. ¥. C. Chatterjee—for Respondent.

Rz‘gthi of a husband or wife to alienate joint pgoperty wihoul the other’s
consent. . -

Held,—that a mortgage by a wife of her interest in a house and land which
was hnapaadn letbetpwa, without her hushand’s consent, was valid.

HM& Shwe U vs. Mi Kyu followed and the rules applied to all rations by the
wife.
References :
3. L.B.R., 6.
U.B.R., 1802-96, 11, 45, zo4.
1goz-03, II, Ex. of decree, 1.
1904-06, Buddh. Law, Divorce, 1.

There is practically no dispuate about the facts of this case. Plain-
tiff-Appellant sued the Defendant-Respondent as legal representative
of his deceased wife, M1 M¢ Daing, for Rs. 100, and prayed for a
mortgage decree against the house and land which Mi Mé Daing had
mortgaged. There was no claim against Defendant-Respondent
personally. The plaint is quite clear and was properly drawn. It
was admitted that the property mortgaged {without possession) was
knapazén lettetpwa of the mortgagor and Defendant-Respondent, her
husband : and Plaintifi-Appellant said in his preliminary examination
that Mi Mé Daing mortgaged the half of the house (and land) thar
belong~d to her ( coBa3€§Eal8cz00d). The mortgage deed was quite
clear on this point too, What it said was ‘I mortgage as security my
interest in the house which is hnapazén property of myself and my
kusband, San Ya, * #* * and the land on which it is built”’ op§0s¢-
coBews8qdsBul:g38eo0a38586 8135 ems00.s0006G 0y § S8 famaol-
Sfgd avoedoonolooBn. By Defendant’s account his sister, Mi Pu,
was allowed to occupy half of the house free of rent, his wife sued his
sister to eject her and was successful : then Mi Pu sued iim and his
wife for money she said they owed her, and obtained a decree against
him, but not against his Wiga ; then his wife brought a (criminal) case
of assault against him and his niece and they were fined, aud in all
these cases Advocate, Maung Po Yi, appeared for Mi M¢ Daing,
and he did not pay the Advocate’s fees. He also admitied that he
eLd his wife lived together till she died. It was shown by the
cvidence of three witnesses who attested the” mortgage deed, that
Mi M& Daing then and there paid Rs. 8o, out of the Rs. 100 she
borrowed from Plaintiff-Apypellant, to Maung Po Yi on account of fees.

The Judge of the Township Court framed the proper issues, but
went astray in his judgment. He found that Mi Me¢ Daing was not at
all at liberty to mortgage the hnapazén property without her husband’s
knowledge, and that Defendant-Respondent was not pergonally liable,

but that if there was any property belonging to Mi Me¢ Daing

Ciwil dppecd.
No, 319 of
2900,
October 7th,
907,
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separately, the Plamntifi-Appellant could proceed against it according
to law. He therefore *‘dismissed the claim against Defendant and the
house,”’ and granted the Plaintiff a decrvee against Mi Me Daing with
costs. Thc Judge evidently did not properly understand what the
Plaintiff wanted, or what sort of order he ought to make in such a suit.
But thére can be no doubt *hat what he intended or would have in-
tended, if he had understood the law, was to pass a money decree
against the legal representative of Mi Mé Daing.

And I am of opinion that the actual decree must be treated as one
of that character. .

The Lower Appellate Court understood the case no better than the

-Township Court had done. The Judge said that there was “‘ much

Litigation’’ between Mi Mé Daing and her husband, that the mortgage
contracted to pay her Advocate was of an “‘essentially fraudulent
nature,”’ that she had no right to mortgage the joint property withont
Defendant-Respondent’s consent, and that he was not personally
hiable ; and therefore the Township Court was wrong in giving Plain-
tiffi-Appellant a decree for the money. He proceeded to set aside that

‘decree, although it was only Plaintiff-Appellant who had appealed.

I have no hesitation in holding that the Lower Appellate Court
was wrong in setting aside the decree, which, as I have said, was in

reality a decree against the legal representative of Mi Mé Daing.

The foregoing?disposes,of all the points raised in the present 2nd

Appeal except the question whether Mi Mé Daing’s mortgage of her
interest in the hnapezén house and land was valid. Neither, of the
Lower Courts seems to have understood that that was the real point
for determination. The latest decision is the Lower Burma one in Ma
Shwe U vs. Mi Kyu.® In that case all previous decisions in Uppe®
and Lower Burma bearing on the subject were referred to, and the
texts contained in sections 251 and 152 of Volume 2 of the ¥inwun
Mingy?’s Digest were considered.

I have referred to the authorities cited, and I find myself unable to

.come to any other conclusions than those at which the learned Judges
.of the Chief Court arrived. ¥

I venture to express my concurrence in Sir H. White's opinion
that the question of the right of a Burman Buddhist husband or wife
‘to dispose of joint property is a question concerning marriage.

There can be no doubt that the texts declaring that the husband is
lord of the wife must be construed in the present day, in a strictly
Jimited sense.. Practically in respect of their respective rights to
'prOPfrty',‘ the Burman Buddhist husband and wife occupy a position of
-equality.

We have it then settled that the husband is not at liberty to alienste-
joint property without his wife’s consent, but that he can make a valid
transfer of his share and interest in such property. I think it follows
of course that the same rules apply to thc case of alienations by the
wife,

The claim of the husband to alienate the whole was based on the
‘texts declaring him lord of the wife.

o * 5. L.B.R., 66.




UPPER BURMA RULINGS. 3

#

The wife's rights have been held, in spile of these texis, to stand in

the way of such alienation by the hushand. A4 fortiori the wife cannot -

alienate the whole of the joint property without her husband’s consent,
express or implied.

But on the other hand, the grounds on which it has been held that
the hushband can make a valid transfer of his share and interest in joint
property are equally applicable to a similar transfer by the wife.

The authoritics relied on are mainly the judgments of this Court in
Mi Me vs. Nga Gyi,* Guua vs. Kyaw Gaung,** Mi Thaeing vs. Tha
Gywet and Nga Hmon vs. Nga Meik, T in wghich the joint property
of a Burman Buddhist husband and wife was declared to ke held on
the principle of a tenancy in common and not on that of a . joint
tenancy, each partner being entitled to a share (generally a half) ; and
attachments of the interest of a husband or a wife in the joint property
were upheld.

1f Buddhist law did not apply, it is evident that on the principle of
section 44 of the Transfer of Property Act, a transfer by a wife would:
be as valid as a transfer by a husband.

The learned Advocate for Defendant-Respondent bases his case
mainly on the plea that Mi Mé Daing, in effecting the mortgage, not
only acted without Defepdant-Respondent’s consént, but kept the
fransacfion secret from him, and used the money for a private purpos~,

- and that Plaintiff-Appellant, as her brother, was a party to this hostile-
action. Plaintiff-Appellant does not, it is contended, come into Court
in the position of an innocent transferee without notice, who would:
have an equitable right in his favour.

But in'the case of Mi Shwe U vs.Mi Kyu the matter was dealt
with independéntly of any such considerations. And in the state of
things described by Defendant-Respondent himself as above detailed,
it was not to be expected that Mi Mé Daing would have gone to her
husband for his consent or approval, whereas it was natural that she
should take such steps as she could to raise money to pay her
Advocate. Tt is to be noted that she was successful in all three cases
in which she was concerned. It must therefore be presumed that she-
had right on her side, and was justified in the course which she took
in those cases. But in view which I take of the matter, these
censiderations are immaterial. '

I hold therefore that the mortgage in the present case was valid.
It being admitted that the property was acquired by purchase during:
the marriage, the shares would be half and half. But f that had not
been so, it would have been merely a matter to be settled in execution,.
what the shares were.

°T set aside the decree of the Lower Appellate Court, and grant
Plaintifi-Appellant a mortgage decree for sale of Mi M& Daing’s
interest in the house and land in satisfaction of the mortgage debt of
Rs. 100 and costs, and that Defendant-Respondent be liable for any
deficiency as legal representative, i.e., to the extent of any assets of
Mi Mé Daing which came or might have come into his hands,

~ #U.B.R., 92-¢6, 11, 45 U.B.R., 0z-03,II, Ex. of dec., page . .
.,%*Unﬁfgoi? 9051145 5‘: UB.R. 006 I Buddi Law, Divorce, page
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Buddhist Law—Marriage : Restitution of
Conjugal Rights.

Before G. W. Shaw, Esq., C.S.I.
NGA CHIN DAT ». MI KIN PUL
Mr, #. €. Chatierjee—for Appellant,

Mz, A. C. Mukerjee—for Respondent.

Held,—that ihere is nothing in the Buddhist Law {explained in Mi Kin La v.
'Ba So) as to divorce at the will of one party, on surrengier of the joint property
and payment of the joint debts, in the absence of fault in the other party whith is
inconsistent with the observance of the conjugal duties in a subsisting marriage,
or will bar a suit for restitution of conjugal rights.

References :

Broom's Common Law, 5th Ed., p. 147.
U.B.R., 1902-03, 1I, B.L., Divorce, p. 6.
1904-00, 11, B.L. Divorce, 3.
1904-06, 11, ~— Marriage, .
5.]., L.B., 301.

Plaintiff-Appellant sued for restitution of conjugal rights.
* # * #* #

Plaintiff-Appellant’s allegation was that Defendant-Respondent

left his Louse on the 2nd July 1go7 without cause, and refused to
return.

& # # #* #*

It remains to consider the question whether the Lower Appellate
Court was right in holding that, as a consequence of the decision in
Mi Kin Lat v. Ba So, ¥ a Burman Buddhist cannot sue for resti-
tution of conjugal rights. :

- The point was raised by Defendant-Respondent in her memo-
rafauu. ~f appeal in the District Court.

The learned Additional Judge is of opinion that since, by the
decision cited, divorce at the will of one party without any fault in the
other party has been held to be obtainable, by the surrender of all the
joint property and payment of all the joint debts, the view formerly
faken by the Recorder of Rangoon, that a suit for restitution of
conjugal rights will not lie, must be reverted to.

The Recorder’s decisions on the point are not available. But they
ate referred to in Nga Ngwe v. Mi Su Ma.f They appear, from what
1s there said, to have proceeded on the ground that any relief granted
m:ight be rendered nugatory at the will of the unsuccessful party.

I am unable to see any force in the argument. As was especially
insisted on in M7 Kin Lat’s case, the particular kind of divorce in ques-
tior is not divorce at will or at mere caprice, but is subject to tae
condition or penalty of Toss of all the joint property and payment of
ali the joint debts. : _

The party against whom a decree has been passed in a suit for
restitution, if he wishes to escape from the effects of it, must sue for
-divorce, and having no fault to urge against his partner he must, in

R, 1904-06, II, Budd. L., Div.,, p. 3.
T 5.J., L.B., 301,

Civil and dppeal
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order to succeed, resign all the joint property an® pay the joint debts.
These are substantial obstacles which may never be removed. While:
the marriage subsists the parties have rights and duties, and there is
nothing ia Mi Kin Lat v. Ba So inconsistent with that position,

On the contrary, the view taken was that, while insisting upon the
husband and wife observing their duties to each other, the Buddhist
Law-givers had provided for cases where, owing to the weakness of
human nature, a married couple could not live amicably together, and
that the rules relating to a divorce of the kind in question were no
more opposed to the observance of conjugal duties in a subsisting
marriage, than those providing for divorce in other circumstances.

The Additional Judge of the District Court thinks that a =suit for
restitution of conjugal rights was unknown to the Burman Buddhists
till it was mtroduced by the British Courts.,

I am not prepared to agree with him. The rules of the Dhamma-
thats imply that the Judge’s interference was invoked te compose
conjugal differences, and restore cohabitation. This is deducible g‘om
the texts quoted in M7 Kin Lat’s case.

Besides, the point is not material. Unless inconsistent with the
Buddhist Law, a suit for restitution of conjugal rights naturally lies,
and, as already explained, I am unable to find that there is any such
inconsistency. The fact that desertion for three years cr ome year
might mature into a divorce, if no steps were taken to bring about a
reSumption of cohabitation in the meantime, does not in my opinion
establish one.

it has been contended on behalf of Defendant-Respondent that
Defendant-Respondent could defeat the present suit by claim‘ng in her
defence a divorce with surrender of the joint property, etc. On gen-
eral principles it would probably depend whether it was convenient to
allow a defendant to set up such a counter-claim.f But it i~ aot
necessary to go into that question, as the Defendani-Respondent did
not take that course . . .

1t has further been urged that since, as a defence to a suit for resti-
tution, a defendant may successfully plead the lesser kind of cruelty
which would entitle to a divorce with an equal partition of property

Nga Pye v. Mi Me§ and Nga Sein ¥. Kin Thet Kyil), the Defen~
dant-Respondent, by pleading that she wished to divorce Plaintiff-
‘Appellant on condition of surrendering all the joint property, etc.,
should get a decree. But a mere desire for such a divorce would
certainly be an insufficient defence, and this also was not actually the-
defence whichk Defendant-Respondent set up, . o a

The decree of the Lower Appellate Court is set aside, 7nd that of

the Township Court is restoredl? I make no order as to costs.

3 CJ. Broom’s Common Law, 8th Ed., p. 147.
§ 11B.R., 100203, I, B.L., Div., p. 6.
Il U.B.R., 1g04-06, 11, B.L., Mar. 13.
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Civil Procedure.—13.

Before G. W Shaw Esq.
IBRAHIM BAMBALA « ImAM DIN.
Mi. 5. Mukcrjee for Mr. H. N. Hirjee—for Appellant.
Mr. H. M. Lutter for Mr. ¥. C. Chatterjee—for ]?{gspondent.

Held,—Orde'rs in execution proceedings are governed by principles analogous
to those of ves judicala and are binding, if not appealed against, in subsequent
proceedings in the same suit.

References -

LL.R.,, 3 All, 173

U.B.R.,31897—01, %Ig, 252,

LL.R, 8 Cal,, 51=L.R,, 8 L.A,, 123.

6 All, 269=-—— 11 L.A., 37.
z0 Cal., 5g1. :
3 All., 141.

L.R., 1r 1.A., 181,

Appellant, Ibrahim Bambala, on the 18th March 1903, obtained a
decree for Rs. 969 and costs against Respondent, Iman Din, in Civil
Regular Suit No. 71 of 190o2. On the 17th March 1go4 he applied
for execution in Execution Case No. 26 of 19o4. On this application
orders were passed in Mig€ellaneous Case No. 19 of 1904 on the 3rd
June 1g04. he last mentioned case was one in which Respondent
applied for an order allowing him to pay by instalments. The order
was very careiessly and inaccurately recorded. But it must be taken
to have been one directing the payment of the decree money by instal-
ments with interest, in.accordance with the terms of a bond which
Respondent was to execute with a surety or sureties. A document
purporting to be a bond of this nature is filed with the proceedings.
no anpeal was preferred against this order, and my predecessor in
Civil Revision No. 13 of 1905, on the 25th April 1905 refused to
interfere with it in Revision. It must therefore be held to be an order
made under the 2nd clause of section 210, Civil Procedure Code, with
the consent of the decree-holder.

It appears that four months’ instalments were paid in accordance
with this arrangement, The Respondent then made default, and
Appellant applied in Execution Case No. 34 of 1905, on the 15th
May 1903, for execution against Respondent. This case was ‘‘clos=d,”
as the result of an order made in Civil Miscellaneous Case No. 15 of
1oy on the 30th May 19os. In the last mentioned case Appellant
kad applied, apparently on the 28th February igos, icr execution
against Respondent’s property, and at the same time for an order
caIiing upon his surety “‘to show cause for his failure to pay the instal-
ments’’ due. It is not clear what remedy Appellant in this application
meant to ask for precisely. But the order on the 3oth May was to
the effect that under the agreement filed in Civil Miscellaneous Case

No. 1g of 1go4 the surety” was responsible for non-payment, and.

therefore execution could not be granted against the judgment-

debtor’s property, and that notice should issue to the surety “‘against -

whom execution might be taken out in default.”” On the
4

Cevil Appeal
No. 328 of
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1907,
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15th June the application was "‘withdrawn ™' (i.e., the Appellant did
not at that time wish to procecd further against the surety). Then
on the 3rd July 1gos Appellant again applied in Exccution Case No.
45 of 1905 for execution of his decree by the arrest and imprisonment
of Respordent. The Subdivisional Court on the 1gth July 1gog
dizmissed that application on the ground that “‘the point is now
ves judicate. By his bond the judgment-debtor is protected against
execution on his person and cecree-holder must come up on the
sureties.”” This order was appealed and the District Court
dismissed the appeal, holding that the question was res judicaie
by reason of the previous application for execution, in Execution
Case No. 34 of 1nos, having been dismissed and no appeal having
been preferred against the order of dismissal. As authority the
Additional Judge cited the case of Ballabh Shenkar and others vs.
Narayan Singh and another® (which had no direct application).
He also remarked that there was no reason why the decree-holder

should not sue the surety on the agreement of guarantee as held

in Nga Yaw vs. Po Cadén and another.t Against this order Appellant
comes up in second appeal on the grounds that the Lower Courts
were guilty of an error of procedure within the meaning of section
=84, Civil Procedure Code, in deciding on the basis of res judicata,
and that the order should have been based on the terms of the
zgreement. The question of the construction of the agreement, it
is said, was not raised or decided in the previous proceedings, and
the rule of ves judicata does not apply to proceedings in execution.
Before me the learned Advocates on both sides have practically
admitted these contentions, and the only point on which they are at
variance is as to the effect of the agreement. According to one side
the agreement does not bar proceedings in executfon againist the
judgment-debtor (Respondent) in case of default in the payment ~I
the instalments. According to the other, the agreement suptrseded
the decree, and in the absence of any express stipulation reserving
the decree-holder’s rights of execution against the judgment-debter,
restricts him to proceedings against the surety.

From what has been recorded ahove, it is evident that the learned
Advocates could not have perused all the proceedings.

It is not the fact that the application for execution made in 1goj
was dismissed without the question of the construction of the agree-
ment having been raised or decided.

On the contrary, execution against the judgment-debtor’s property
was expressly refused on the ground that umder the agreemept
Appellant’s remedy was against the surety only.

This being so, the Lower Courts were not in error in applying the
rule of res mudicata. Although the use of that expression is not
sirictly correct, orders in execution proceedings are governed by
principles analogous to those of ves judicate and are binding, if not
appealed against, in subsequent proceedings in the same suit. Their
binding force depends not upon section 13, Civil Procedure Code, but

*1.L.R, 3 All,, 173. + U.B.R., 18¢7-01, TI, 252.
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upon general principles of law. There are three decisions of the Privy
Cnuneil on the subject, which place the matter beyond all doubt :—

Mangal Pavshad Dicihi vs.Grija Kant Lahivi*., (1881).

Ram Kirpal Shukul vs. Musseinmat Rup Kuarit (1883).

Bani Ram and another vs. Nanhu Malf (1884).

The firsf of these was followed by the Calcutta High Court in
Fath Novayan Chaudhvi vs. Ghandrabati Chandhrain § (18g2).
The second reversed a Full Bench decision of the High Court of
Allahabad,—Rup Kuari vs. Ram Kivpal| (188p). The third was a
case under the present Code and the facts were not unlike these of
the present case.

Here the agreement in question was badly drawn and did not give
adequate expression to the intentions of the parties. Put it is im-
material whether the Subdivisional Court’s interpretation of it was or
was not correct, The decision was not appealed. It is therefore
final. Whether it was right or wrong, it is binding on the parties
znd the Lower Courts were right in holding to this effect.

In these circumstances it is unnecessary to consider what the
meaning and effect of the agreement were. .

The appeal is dismissed, with costs.

* LL.R., 8 Cal., st=L.R. 8 LA, r23. { LR, 11 LA., 18z.
+ ——— 0 All, 269=— 11 .A., 37.  § LL.R,, 20 Cal., 551.
[ L.I.R., 3 AlL, 141.

IeranIY Bampara
v,
Tmam Din,
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Civil Procedure—13.

Befove G. W, Shaw, Esq.
NGA THET THA »s. MI KVYE GYI1.
Mr. ¥. C. Chatterjee—for Appellant.

Where an adjudication between the Defendants is necessary to give appro-
priate relief to the Plaintifis, there must be such an adjudication, and in such a
case the adjudication will be res judicate betweentthe Defendants ag well ad
between the Plaintiff and. the Defendants. But for this effect to arise there must
be a conflict of interest between the Defendants inter se.

References :

6 C.D., 42, 43.

8 C.W.N., 30.

LL.R., 18 AlL, 6&5.
22 All, 386.
11 Bom., 216.
25 Bom.,.74.
12 Cal., 530.

15 Mad., 264.
—20 Mad., 337.

The only question in this case is whether the Plamntifi-Appellant’s
suit was barred by section 13, Civil Procedure Code.

There was 2 suit (Civil Regular No. 86 of 1905 of the Township
Court) by Nga Bu and others against the present Plaintiff-Appellant
and the present Defendant-Respondent and other persons for
redemption. The Plaintiffs in that suit alleged a mortgage in 1233
B. E. to Plaintiff-Appellant, Thet Tha, a subsequent sub-mortgage by
Thet Tha to Defendant-Respondent, Mi Kye Gyi, and further transfers
to the other Defendants. Plaintiff-Appellant, Thet Tha, admitted
the «ieged mortgage to him in 1235, and supported the Plaintiffs in
their allegations as to a sub-mortgage to Delendant-Respondent, Mi
Kye Gyi, and later transfers to the other Defendants.

Defendant-Respondent, Mi Kye Gyi, and the other Defendants,

denied all the allegations of the Plaintiffs and of their cc-Defendant,

present Plaintiff-Appellant Thet Tha.

The Township Court framed issues only with respect to the alleged
mortgage to Defendant-Respondent, Mi Kye Gyi, and the subsequent'
transters, and found in the end that none of the transactions alleged
by the Plaintiffs were satisfactorily proved, and dismissed the suit.

That decree was confirmed on appeal.

Then Plaintiff-Appellant sued Defendant-Respondent in the
‘present case {No, 446 of 1905 of the same Court) to recover Rs. 130,
heing the amount he had had to pay to the Plaintiffs in the previous
suit a3 compensation for the logs of their land (by reason. of Defendant-
Respondent’s defence in that suit), less Rs. 20, the amount of
mortgage money received from Defendant-Respondent on his mort-
gage to her.

In her written statement Defendant-Respondent contended that
the suit was barred by section 13, Civil Procedure Code. The Town-
ship Court found in favour of Plaintifi-Appellant on thisépcint, holding
1hat section 13 did not apply because the parties were both Defendants

Civil Appeat
No, 1767 of
390 L]
May 243k,
1907+

—
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in the previous suit. On appeal the Disirict Court held to the
contrary. I regret to observe that the learned Additional Judge did
not deal adequately with the question. It is a very difficult question,
but after stating the ground on which the Township Court had held
sectiou 13 to be Inapplicable, it was obviously not meeting the point to
say that the issue in the two suits was identical and therefore “the
suit was res judicate,” and “‘the question could not be raised again
in a subsequent suit.”’

The leading case in India on the subject is Ram Chandra Navayan
vs. Narayan Mahadev * (1886), which was based on Cottinghan vs.
Eavl of Shrvewsbury T (1843), and has been followed by all the other
High Courts.

In the English case as quoted in Ahmad Al vs. Nejebat Khani
(:895) it was said: “‘If a Plaintiff cannot get at his right without
trying and deciding a case between co-defendants, the Court will try
and decide that case, and the co-Defendants will be bound. But if the
rehef given {o the Plaintiff does not require or involve a decision of
ary case between co-Defendants, the co-Defendants will not be bound
as between each other by any proceeding which may be necessary only
to the decree the Plaintiff obtains.”
~ In Ram Chandra’s case it was accordmgly held that “‘Where an
adjudication between the Defendants is necessary to give the
appropriate relief to the Plaintiff, there must be such an adjudication,
snd in such a case the ad]udacataon will be res judicata between the
Defendants as well as between the Plaintiff and the Defendants. But
for this effect to arise there must be a conflict of interest amongst the
Defendants and a judgment defining the real rights and obligations of

.the Defendants infer se. Without necesmty the judgment will not be

res gudicata among the Defendants.’

The following decisions may be enumerated as having adopted this
rule :—

Madhavi vs_. Kelu § (1892). ‘

Almad Ali vs. Najabat Khan (1895), already cited.

Chajju vs. Umrao Singh || (1900).

Balambhat vs. Navayan Bhat § (1g00).

Mangni Ram vs. Sayyid Muhammad Mahdi Husain Khan and

others ** (z903).
‘There is no need in face of these Rulmgs to cite cases in which an

apparently contrary view was taken.

The question is whether the matter in dispute was actively in issae
between the co-Defendants in the previous suit, and in some of the
above-noted cases the position of a formal or nominal Defendant is

.distinguished.

Gour says in his Commentary on sectlon 85 of the Transfer of
Property Act: ““There can be no res judicata as between co-Defen-
dants in a mortgage suit, or for that matter in any suit, unless the
matter was in issue between the co-Defendants inter se and not merely
between the Plaintiff and the Defendants in the suit, Where therefore

# LL.R% 11 Bom., 216. - [ L.L.R., 2z AlL, 386.
F 3 Har's Rep., 627. 4 . 25 Bom. i T
T —x8 All, 6s. ¥ 8 C.W.N, s0.

3

, I3 Mad., 264. *
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Civil Procedure—311.

Before G. W, Shaw, Esgq.
KARATHAN CHETTI vs. PALANEAPPA CHETTL.

Mr. €. G. S. Pillay—for Applicants.
Mr. ¥. C. Chatterjee—for Respondent.

Holding an execution sale at an earlier hour than that specified in the pro-
-clamation of sale is a material irregularity to be corrected in accordance with
section 311, Civil Procedure Code, and not an iiIggali@ rendering the sale void.

References :

LL.R, 7 AlL, 289, 676. 25 W.R., 328.
; 21 Cal., 66. LR, 10 LA, 235
24 Cal., 29z. 13 1A, 171.
20 Mad., 150 27 1.A., 216.

14 W.R., 320. 6 C.W.N., 48.

Respondent got a house sold in execution of a decree, and appli-
«ant bought it for Rs. 240. Respondent then applied under section
411, Civil Procedure Code, alleging that there was a material irregu-
larity in the conduct of the sale, in that it was held at 7-30 A.M. instead
of 10 A.M., the advertised_hour, and that he had suffered substantial
loss, sipce the house was worth Rs. 350 and he was himself prepared
to offer that sum for it with the permission of the Court.

It was admitted that the sale was advertised for 10 A.M., and held
at 7-30 A.M. The parties produced evidence solely with reference to
‘the value of the house. The Subdivisional Court held that no sub-
stantial loss had resulted from the irregularity, since according to the
evidence Rs. 240 did not appear to be an inadequate price.

On appeal the District Court relying on Chedama Lal v. Amir Beg
{zy ‘*R85), held that the sale did not amount to a sale at all, and
therefore passed an order ‘‘allowing the appeal,”’ which it presumably
:meant for an order setting aside the sale. The learned Judge cited
{Chedama Lal’s case wrongly, with the result that neither of the
Advocates in this Court was able to trace it. It was no doubt a case
precisely on all fours with the present one. A sale advertised for
11 A.M. was held at 7 A.M., and a Bench of the Allahabad High Court
teld that there was more than an irregularity, and that the sale was
vitiated and there was practically no sale at all. Another Bench of
the same Court similarly held in Bakhshi Nand v. Malak Chand (2)
(1883) that where a sale was held before the expiration of 30 days in
contravention of section 290, Civil Procedure Code, there was more
than an irregularity and the sale was vitiated. But I cannot find that
any of the other High Courts have taken the same view.

In Khadijo Bibt v. Munshi Jahad Rahim (3) (1870), which was
another case almost of the same kind as the present case, the sale
being proclaimed for 12 o’clock and held before 10, and Ghumak
Chaudhviv. Radha Parshad (4) (1876) a case where the sale was held
on the day preceding that to which it had been postponed, the
‘Calcutta High Court treated the defect of procedure as an irregularity.

(1) I.LR., 7 All, 676. T (3) 1 VLR, 320.
2) 7 All., 289. (1) 25 W.R., 328.

Ciwil Revision
No. 66 of
1go6.
May 15th,
1907,
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In Tasadduk Rasul Khan v. Ahmad Husain {5) (1893) the Privy
Council held that non-compliance with the requirement of section 290,
Civil Procedure Code, that before sales of immovables in execution
30 days should intervene between proclamation and sale, is a material
irregularity within the meaning of section 311, and its effect is not to
make the sale a nullity without proof of substantial injury.

Their Lordships had previously in Olpherts and Macnaghten v.
Mahabiy Parshad (6) (1882) held that non-statement of the amount of
Gevernment Revenue in the sale proclamation is an irregularity that
may be objected to under section 311, Civil Procedure Code.

In both these decisions it was held that substantial injury must be
proved to have resulted. In the former it was further held that the
case must be treated, as the respondents (who alleged in the superior
Courts that the sale was void) had themselves treated it, as one of
material irreguiarity, to be redressed pursuant to the provisions of
section 311, Civil Procedure Code, since they had applied under
section 311. In the latter it is to be observed that the irregularity
consisted in non-compliance with section 287, the section which
prescribes what a sale proclamation shall contain (including the time
and place of sale),

In Malkarjan v. Navahavi (7) (1900) the Privy Council held that an
execution sale cannot be treated as a nullity if the Court which sells
has jurisdiction to do so. In that case notice was served on the wrong
person as representative of a deceased judgment-debtor, and it was
argued that the sale was therefore null and void. But their Lordships
keld that “‘to treat such an error’’ (as serving with notice a person
who did not legally represent the estate) ‘‘as destroying the juris-
diction of the Court, is calculated to introduce great confusion into th-
administration of the law.”’ '

It appears to me that these decisions are sufficient auathority for
cissenting from the view taken in Chedama Lal’s case.

I may however mention the following cases :—

In Surno Moyi Debi v. Dakhinag Ranjan Sanyal (8) (1896), a sale
was adjourned from the zoth November fo the 25th, and again to the
27th November, but no hour was fixed for the sale on either of these
days, and in consequence there were no bidders on the 25th and only
three on the 27th, when the sale was held” The property fetched a
grossly inadequate price. A Bench of the High Court of Calcutta held
that there was a material irregularity resulting in substantial injury,

In Venkata Subbavaya Chetti v. Zamindar of Karvett Nagar (5)
(1896), 2 Bench of the Madras High Court treated as a materal
irregularity the omission to give notice by beat of drum of a sale which
had been postponed, whereby the sale was held practically without any
notice at all.

In Bhikari Misra v. Rani Surja Moni ‘10) (19oo) where a sale was
postponed at the instance of the judgment-debtor, and no hour was
specified, this omission was held by a Bench of the Calcutta High
Court to amount to a material irregularity.

() T.L.R., 21 Cal., 66. (8) LL.R., 24 Cal., 201
(6} L.R., 10 LLA., 25. ()] 20 Mad., 150.
(7} ——27 1.A., 216. (z0) ¢ C.W.N., 48.
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I am unable to distinguish a case, where although a date and hour
are fixed in the proclamation a sale is held on another date or at
another hour, from cases like those cited, where sales were held
without any notice having been given of the day or the hour.
® The result of the foregoing ‘decisions applied to the present case is
as follows :—

The Court had jurisdiction to sell, and the sale therefore was not
void, but the holding of the sale at 7-30 instead of 10, the advertised
hour, was a materiak irregularity. Respondent also treated the case
as one of material irregularity by applying ufider section 311, In
order to succced in his application therefore the respondent had to
prove that substantial injury resulted from the irregularity.

It is very evident that on this point there is no reason to differ from
the finding of the Subdivisional Court. Applicant alleged that from
40 to 50 persons were present, and this was not contradicted. There
was at least as much ground for believing the applicant’s witnesses as
those for the respondent on the question of value. Respondent only
called two witnesses, and the Subdivisional Judge was dissatisfied with
the demeanour of one of them. They said that the house was worth
from Rs. 325 to 350. The applicant called three witnesses, all as far
as can be seen, respectable business men, who valued the house at
from Rs. 200 to Rs. 250 and gave good reason why it was worth less
than it would otherwise have been, namely, that it stood partly on
another person’s land.

In these circumstances it was not proved that substantial injury
resulted from the sale of the house at 7-30 A.M.

In view of this finding it is unnecessary to consider the question of
waiver which also arises in cases of this kind. See Awunachellam
Lot vy, Avunachellam Chetti (1) (x888).

The Respondent’s application was rightly dismissed by the -Sub-
divisional Court. '

In following Chedame Lal v, Amir Beg without considering
the decisions of the Privy Council and other cases above cited, the
Lower Appellate Court in my opinion acted illegally or with material
irregularity.

The Lower Appellate Court’s order is set aside and that of the
Subdivisional Court is testored, that is to say, the Respondent's
application under section 311, Civil Procedure Code, to set aside the
sale, is dismissed.

Respondent will pay applicant’s costs.

-(11) L.R., 15 IA_,__171

INARATHAN
CruTTI
Y.
PaLANEAPEA
CHuTTL,
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Civil Procedure—648.

Before G. W, Shaw, Esq.
KIN KIN »s. NGA KYAW WE Anp 2 oTHERS.

Held,—that section 048, Civil Procedure Code, decs not extend the operation
of section 483, ‘o property outside the jurisdiction of the Court.

References :—
I.L.R., 8 Mad., zo.
IL.L.B.R., 310.
P.g:.L.B., 56.
7 CW.N,, 216,

The Judge of the Small Cause Court has rdferred under section
617, Civil Procedure Code, the question whether section 648 extends
the operation of section- 483 to property situated outside the
jurjsdiction of the Court.

The Chief Court of Lower Burma in N. Pannu Theven vs, Sathappa
Chetls* (1902) concurring in the decision of the Special Court in
Daud vs. Muna Abdul Kasim T (1894) which followed the Madras
High Court in Kwishunasami vs. Engel (1885) I held that section
648 merely prescribes the procedure to be adopted when property
cutside the jurisdiction is to be attached under some other provision of
the Code. .

‘A single Judge of the €alcutta High Court in Ram Partab™vs. .

Madho Rai § (1g02) took the contrary view. )

The parties have not appeared, and I have therefore been without
the assistance of argument.

Some of the observations of the learned Judge do not help to a
decision.

Section 492 deals with temporary injunctions, section 648, with
arrests and attachments. An injunction is neither an arrest nor an
attachweent. '

Agpain, attachments may be made under other sections of the Code,
than sections 483 seqq, not relating to the execution of decrees, viz.,
sections 168 and 178 and section 493 where there is no limitation iike
that found in section 483, In such cases section 648 would of course
apply.

PAfter referring to the Rulings cited and others, and on considering
the language of sections 483, 484, 485 and 648, I am of opinion that
the Lower Burma case and the decisions which it followed are correct.

Under the old Codes it was held that neither section 81 of Act VIII
of 1859 nor section 483 of Act X of 1877, as it was originally enacted,
covered property outside the jurisdiction of the Court, although
neither of them contained the words “‘within the jurisdiction of the
Cotirt’’ as section 483 of the present Code does.

In face of this limitation it is impossible, in my opinion, to hold that
section 648 has any application. If the legislature desires the
operation of section 483 to b~ extended to property outside the juris-
diction of the Court, that section will have to be amended in such a
way as to make this intention plain.

My answer to the question referred is therefore in the negative.

"1 LB.R, 3t0. T P.JL.B,, s6. it I.L.R,, 8 Mad., 20.
§ 7 CCW.N,, 216.

Crvel Revision
No. 2 of
100%.
Frena 3rd.
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Civil Procedure—558.

Before G. W_ Shaw, Esq.
NGA PO AN w»s. NGA NYUN BU, NGA SHWE OH sxn BEEP SINGH.

Mr. F. C. Chailerjee—for Appellant.
Mr. C. G. 8. Pillay—for Respondents.

Where an appeal was dismissed for defaull and the Appellant applied to
hawe the appeal re-opened on the ground that e was misled by his Advocate wkho
kad misundcrstood the date fived for the hearing.

Held,—that a fair opportunity must be given to the Appellant to prove that
he had sufficient cause for his non-appearance, and the €kplanation, if made out,
woeuld be a reasonable one and the Appellant would be entitled under section 558,
Civit Procedure Code, to have the appeal re-opened.

See Limitation—page 1.

Civil and
Appeal No.xqo of
1507,
September 27th,
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Civil Procedurz—503.

Before D. H. R. Twomey, Esq.

NGA KYI MAUNG vs. (1) MI SIN, (2) NGA SO, (3) MI ME.
Messrs, S. Mukerjee and C. G. §. Pillay—{or Appellan.
Mr. K. K, Roy—for Respondents.

The appointment of a receiver is a step which should not be taken without
special reasons, particularly in the case of a bond fide possessor with legal title,

Parties who have acquiesced in property being enjoyed against their own legal
rights cannot obtain this form of relief.

References :
L.LR., 5 AlL, 556.

17 Cal., 450.
6 C.L.R?, 467. 2

Tagore Law Lectures, 1807, pages 32, 34.

This is an appeal under section 388, clause (24) of the Civil
Procedure Code against an order for the appointment of a Receiver
pendente lite under section 503. The parties zre the representatives
of two brothers, Tun U and Tun Gaing, and are related to one another
as shown below :

Tun U (dead) married 1st Mi E Nyein {dead)
e 4

znd Mi E Baw
No issue by either wife

Tun Gaing married 15t Mi Ke Married 2nd Mi The
(dead) (dead) (dead)
. ‘
Ma Sip Maung So Mi Me

Mi Pu married Maung Kyi Maung
(dead) Defendant,
Plaintiffs.

The property in 3uit consists of 10 oil-wells at Yenangyaung which
are in the possession of the Defendant-Appellant, Maung Kyi Maung,
as relict of Mi Pu. The Plaintiffs claim $ths of the property and
mesne profits, alleging that the oil-wells are the undivided joint pro-
perty of the two brothers, Tun U and Tun Gaing. The Defendant
denies that Tun Gaing had any interest in the property, states that it
belonged to Tun U alone, that Tun U adopted his niece. Mi Pu, as his
daughter, and that he (the Defendant Maung Kyi Maung) is alone
entitled to the property, as heir of his wife, Mi Pu.

The plaint contains a statement that there is “‘an off chance of
defendant attempting to alienate” the wells. On this statement and
the further statement of the Advocate for the Plaintiffs that ““Defend-
an is taking measures to have the well sites transferred {o his name
with a view to disposing of them,”” the District Court directed the
appointment of a Receiver under section 503 of the Code.

The appointment of a Receiver is entirely in the discretion of the
Court. But it has been held that the power of appointment is not to
be exercised as a matter of course, but should be used with the

o

J

i PP
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—

greatest care and caution  (Swimati Prosonomoyi Dewi and one vs.
Beni Madhab).* The subject was fully considered in the Calcutta case
of Chandidat Fha vs. Padwmanand Singl.t  The learned Judges
referred to the English law as described in Kerr on Injunctions and
Kerr on Receivers and held that a good primd facie title has to be
made out before an order for the appointment of a Receiver can be
granted,

I have also consulted the Tagore Law Lectures, 1897, which deal
with the law relating to Receivers in British India. On page 32 is
quoted the Calcutta case, Gossain Dalmir Puri vs. Tekait Hetnarain §
where it was laid down that the step should not be taken without
special reasors, particularly in the case of a bond fide possessor with
legal title. On page 34 the learned lecturer refers to an English case
where it was ruled that parties who have acquiesced in property being
enjoyed against their own alleged rights cannot come to Court for this
form of relief.

In the present case Maung Tun U who dug the oil-wells died in
1257 B.E., i.e., 13 years ago, leaving a widow, Mi E Nyein. It is
admitted that Mi E Nyein and Mi gu then managed the property
and that on Mi E Nyein’s death, in 1261, Mi Pu continued to manage
the property alone. It is also admitted that the wells have stood in
Mi Pu’s name since before Mi E Nyein's death. The Plaintiffs
cpparently made no attempt to assert their rights till last year, when
they brought this suit,

I think this recital of circumstances is sufficient to show that the
Lower Court did not exercise its discretion reasonably in »ppointing a
Receiver on the bare assertion of the Plaintiffs that Maung Kyi
Maung is about to attempt to alienate.

The learned Judge should certainly have required affidavits or
other proofs from the Plaintiffs, and should have heard what the
Defendant had to say. If he had then considered the whole circum-
stances of the case, I think he would have seen that the case is not
one in which a Receiver should be appointed. Maung Kyi Maung is
in possession anc ostensibly has a good title. On the other side there
is the unestablished claim of the Plaintiffs that their father Tun Gaing
had a joint interest in the wells, a claim which they seem to have
slept on for a good many years. o

The Lower Court’s order for the appointment of a Receiver is set
aside with costs against the Plaintiff-Respondents, Advocate’s fee in
this Court is fixed at two gold mohurs. ) i

It will be open to the Plaintiff-Respondents, if they think fif, to
apply to the District Court for an injunction under section 492.

* LR, 5 All, p. 55_?.6 - Iﬁ;L.R., 22 Cal., p. 459.
L M S8 L TN .
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Civil Procedure—s20, 521.

Before D. H. R. Twomey, Esq.
MI LA WAING »s. NGA KAN.
Mr. ¥. C. Chatierjec—for Applicant.

In decidirg whether an award of compensation in a seduction case should be
enforced or not, the Courts have ounly to look to the provisions of sections 520 and
521, Code of Civil Procedure, and determine whether any of the grounds
mentioned or referred to in those sections is shown against the award. The fact
-#hat the subject-matter of an award is not such that it could be a cause of action
in a Civil Suit is not necessarily an objection to the legality of the award.

References ; ;

U.B.R., 189701, I}, 490.
Cunningham and Sheppard’s Contract Act, page 10I.

‘The Applicant was seduced by the Respondent and they agreed to
refer the question of damages to arbitration. The arbitrators awarded
Rs. 37-8-0 as damages, and as the Respondent refused to pay, the
Applicant sued in the Township Court for the enforcement of the
award. The Township Court dismissed the suit. The Judge thought
that as an action for damages for seduction will not lie in the regular
-Courts the arbitrators had no authority to entertain such a claim. In
this view the District Court concurred and dismissed the Applicant’s
appeal.

PpIt i¢ true that a woman cannot bring an action for damages for
seduction (Ma Yon vs. Maung Po Lu *). But so far ag I know there
is no authority for the view that arbitrators can take cognizance only
of claims in respect of which the regular Courts will give relief. In
ceciding whether an award should be enforced or not, the Courts have
only to look to the provisions of sections 520 and 521, Civil Procedure
Code, and determine whether any of the grounds mentioned or referred
to in those sections is shown against the award. The fact that the
iApplicaiat could not have sued the Respondent for damages caunot in
my opinion be regarded as *‘ an objection to the legality of the award
[section 520 (¢)]. The Buddhist Dhammathats provide for the pay-
ment of compensation for seduction, and though such cases are not
now decided according to Buddhist law, compensation for seduction is
still frequently paid by private arrangement between the parties or
their families, and there is nothing immoral in such an arrangement.
It may be remarked also that according to English law, the considera-
tion of past co-habitation and previous seduction does not make a bond
woid. Such consideration is not held good so as to support a promise
not under seal, but it i3 not illegal.}

The Lower Courts having failed to exercise a jurisdiction vested in
them by law, this application must be allowed. The original suit was
decided solely on the question above dealt with. It is necessary to
remand the case.

The decree of the District Court is set aside and it is ordered that
‘the Township Court shall re-admit the suit under its original number
in the register and proceed to determine the suit on its merits.

The costs incurred in this Court and in the District Court will be

borne by the Respondent.

* U.B.R., II, 18g7-01, page 460.
% Cunningham and-Sheppard’s Contract Act, gth Edition, page 10%

Civil Revizios
No. 73 of
1907 .
March 1380,
1go8.

T






UPPER BURMA RULINGS. 21X

Civil Procedure—-—(}. I—1—2.

Before G. W. Shaw, Esq., C.S.I,

NGA PO CHEIN w»s. MI PWA THEIN.

Mr. ¥. C. Chaiterjee—for Appellant,
Mr. . N. Basu—for Respondent.

Where plaintiff sued for a share of produce of land alleging that he was
a co-heir and the land undivided family property, Bnd defendant denicd these
al!efations. : *
feld —that the suit was one for partial partition and, as such, "vas not main-
ﬁlinablc o)n the principle laid down in Mi Mye v. Mi Mye (U.B.R., 18g7—o1,
s P 220).
%he a%thorities for Mi Mya vs. Mi Myé examined and the decision affirmed.

References :
U.B.R., 1902-03, 1I, Civ. Pro., p. 3.
———18g7-01, 11, p. 229.
1904-06, II, Civ. Pro., p. 1.
{.LLR., 15 Mad., ¢8.

— 17 Cal., 507.

e 7 Bom., 272,
1z Cal., 565.

e 22 Mad., 538.
24 Bom., 128.
14 Mad., 324.
14 Cal., 122

Mayne’s Hindu Law, 8th Ed., p. 647.

THIs is an application for review of the judgment of the Officiat-
ing Judicial Commissioner, Mr. Twomey, in Civil 2nd Appeal No. g7
of 19c8. It was admitted by Mr. Twomey himself.

Nearly all the grounds taken in the application, though now set
out with greater elaboration, are to be found in the grounds of appeal,
and there can be no doubt that for this reason most of them are
inadmissible, as explained in Mi Myit v. Kin Kin Gyi.*®

On one point, however, an error of law is alleged, which appears
to be a good ground for review, and probably it was on this point
amainly that the application was admitted.

On the view which I take of it, it will be unnecessary to make
further reference to any of the other grounds.

The question is whether the present suit by Plaintiff-Respondent
was barred by reason of the fact that it failed to include a claim to
partition, and a share of the land in which she alleged she had a joint
anterest.

The view taken by Mr. Twomey was that while this omission
‘Tyight bar a subsequent suit for the partition of the land under section
43, Civil Procedure Code, 1882 (0. II, r. 2), it could not affect the

- decision of the present case, which is no doubt the correct interpreta-
tion of the effect of sections 42 and 43 (0. II, rr. 1 & 2) as applied
-to ordinary cases. This sufficiently appears from Amir Ali and
Woodroffe’s notes to O. 11, rr. 1 & 2, of the New Code.

But it is objected (1) that when Defendant-Appellant in his written
statement denied Plaintiff-Respondewnt’s title to the land, the claim of

#* U.hl-?,".R., 1902‘-03, i1, Civ. Pro., p. 3.
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the latter for ‘‘ mesne profits *’ could not lie without a claim for the
land ; (2) that the principle affirmed in Mi Mya v. Mi My2* barred:
the suit,

On the tirst point reference has been made to Chit Le v. Pan Nyo,§
but that merely decided that claims for possession and for mesne
profits ar= based on one and the same cause of action, and therefore
a second suit is barred by section 43 (O. II, r. 2). If does not
support the contention put forward on behalf of the Defendant-
Appellant that the first suit is bad.

There is much force in the learned Advocate’s contention that
an anomalous position would arise if this suit were admitted, for the
Plaintiff-Respondent would be able to sue year after year for a share
of produce though she would be unable, by reason of O. II, 1. 2, to sue
for the partition of the land itself, and no doubt a suit of this kind is
an evasion of the Stamp Law, as the Plaintiff practically gets an
adjudication in respect of the land by merely paying court-fees on a
trifling share of produce for one year. .

But numerous instances occur of suits in which the title to immove-
able property is disputed incidentally only : e.g., Mutiu Karvuppan v.
Sellzn,t a suit for the value of fish taken from a tank, where the
Defendant disputed the Plaintiff’s titie to the tank; and Evishna
FPrasad v. Maisuddin Biswes,§ a suit for damages for cutting and
carrying away grass from land, the Plaintiff’s {itle to which was
disputed by Defendants. Such suits have not been held to be bad on
the ground now alleged. :

With regard to the second objection, 1 have referred to the
decisions followed in Mi Myae’s case to some mors recents cases
mentioned by Amir Ali and Woodroffe in their notes to section 17 of
the New Code of Civil Procedure, and also to Mayne's Hindv Law,.
8th Edition, page 647, where the law on the subject as laid down in
judicial decisions is stated.

In Hari Narayan Brahme v. Ganpatvav Daji || (1883) the reason
given is that when a Plaintiff seeks to recover a share of property
in the hands of the Defendant, it is necessary for the Court to decide’
whether, under the circumstances of the case, he is entitled to that
partition, and the learned judge said: ‘I apprehend that no Court
would decide that a Plaintiff who withheld property, which he might
and therefore ought to bring into hotchpot, had a right to the partition
of the property in the possession of the Defendant.”” The general
rule was also stated to be that “‘every partition suit shall embrace alt
the joint family property *’

The qualifications « which that rule was said to be subject “‘a.
for instance where sufficient portions lie in different jurisdictions, or
Wwhere a portion is not available for actual partition as being in the
possession of a mortgagee’” do not apply in the present case.

* U.B.R,, 18g7—or1, II, =22¢. i LLL.R,, 15 Mad., ¢8.
1904-06, 11, Civ. Pro., p. 1. § 17 Cal., g07.
{| .LL.R., 7 Bom.,, 272.
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Hayi Das Sanyal v. Pran Nath Sanys! * (1886) was a case where
the Plaintiffs sued for partition of a part of the lands of which they
were in joint possession with the Defendants.

The suit was held to be bad, the previous Bombay cas= and others
being followed.

Jogendra Nath Mukerji v. Fujubundhe Mukerji + (1887) was
decided on the same ground.

In Chandw v. Kunhamed I (1891) it was explained that the object
of the rule is to avoid multiplicity of actiong,

In Venkata Nava Simha Naidu v. Bhashya Kavly Naidu § (18g9)
and Shivmuy Teppa v. Vivappa || (1899) the rule was affirmed. In
the last mentioned case Mr. Justice Rana De cited a number of
authorities and asserted the rule in emphatic terms.

It is, 1 think, clear from Mayne’s account that the rule is equally
applicable to cases under the Dayabhaga as to cases under the
Mitakshara Law. There is therefore no reason to doubt its applica-
bility to cases under the Burmese Buddhist Law

Now it appears to me that the Plaintiffi-Respondent’s claim in the.

present case, to a share of the produce of land which she zalleged to be
undivided family property, was in the nature of a suit for partition of a
ortion of the alleged: jc?%‘nt property. Whether in such cases there is
ut ore cause of action or whether the causcs of actions are entirely
distinct is a difficult question, and decisions of the various High Courts
can be brought forward in support of either view.

Admittedly the present case would be different if the Defendant
admitted the Plaintiff’s title to the land and the dispute was confined
to the share of produce claimed.

But when it appears, from the defence set up, that the Plaintiff’s
title to the land is disputed, then in my opinion the Plaintiff is shown
to be suing for a partial partition.

She asks in effect for partition and a share of the produce of certain
land for one year. The ground on which she claims to be entitled to
these things are that the land is undivided family property, and that
she is a coheir with a subsisting interest in the same.

The defendant denies that she has any subsisting interest in the
Jand. It is that denial that gives her the immediate right o sue for
partition, and the right extends to the whole estate. I therefore think
that the Township Court was right in dismissing the suit on this
ground. )

The learned Officiating Judicial Commissioner did not consider
this question : apparently it escaped his attention. .

For the reasons above given, I set aside the decree under review
«nd .2 decree of the Lower Appellate Court, and restore that of the
Township Court. Plaintiff-Respondent will pay all costs.

* I.L.R,, 12 Cal, s66. T LLR., 14 Mad., 324.
+ 14 Cal., 122, 22 Mad., 538.
I 1.L.R., 24 Bom., 128.
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Civil Procedure~0O. VII—zo0.

Before G. W, Shaw, Esq., C.S.1.
MI LON Ma GYI anp MI ME SHIN vs. NGA BA, MI PAW sp MI
PWA SHIN.
Mr. K. K. Roy—ior Applicants.

Held—that a High Court by directing under section 22, Civil Procedure Code,
that a suit shall proceed in a Court in another jurisdiction, and not in the Court in
its own jurisdiction in which it has been instituted, in eff€t stays further progeed-
ings in the latter Court, and makes that Court incompetent to proceed with the
case, and hence the only course open to it is to return the plaint to the Plaintiff
for presentation in the proper Court,

References :
I.LL.R, 2 All., 241.
5 All., 6o.

In Civil Miscellaneous Case No. 4 of 1909 of this Court an order
-was made under section 22 of the Civil Procedure Code, 1908, direct-
ing that the suit instituted by the present Applicants against Respon-
-dents, Mi Pwa Shin and others (Civil Regular No. 311 of 1908 of the
District Court, Mandalay) skould proceed at Ma-ubin in Lower Burma,

The District Court then refused to return the plaint and attached
-papers to the Plaintiffs {o be presented in the proper Court at Ma-ubin,
but forwarded the proceedings to the Court at Ma-ubin, holding that
the order of this Court must be taken to be an order of transfer.

This view is, I think, clearly wrong, as a reference to Skinner v,
-Orde * and Tula Ram v. Harjiwan Das + is sufficient to show.

The phraseology of the new Code is clearer than that of the old,
‘but still refrains in a marked manner from empowering a High Court
‘to *‘ trazsfer ”’ to a Court in another jurisdiction, or, in the words of
Mr. Justice Straight, te “‘intrude” its orders ‘‘into the jurisdiction of
‘the other High Courts.”’

A High Court by directing under section 22 that a suit shall pro-
-ceed in a Court in another jurisdiction, and not in the Court in its own
jurisdiction in which it has been instituted, in effect stays further pro-
-ceedings in the latter Court, and makes that Court incompetent to
procee% with the case. The only course open to it is then to return
‘tke plaint to the Plaintiff for presentation in the proper Court, i.e.,
‘the Court in the other jurisdiction in which the High Court has deter-
‘mined that it shall proceed. (O. VII, r. 10.)

I set aside the District Court’s order accordingly, and direct that it
recall the proceedings and deal with them in the manner now
-exp:ained.

The costs of this application to follow the result of the case.

© ¥ LLR, 2 All, 241 + LLR., s All, Go.

Ciosl Reviston
No. 51 of
1gog.
Fune a3rd,






UPPER BURMA RULINGS. 27

wad” o

Civil Procedure—0O. IX—o9, 13; 0. XLI—1g.

Before G. W. Shaw, Esq., C.S.I.
NGA CHOK » NGA ON GAING.
Mr. C. G. S. Pillay—for Appellant,
Mr. §. Mukerjee—ior Respondent.

Principles by which Courts should be guided in dealing with applications

under these rules.
References :
ILR., 6 All, 383.
26 Mad., 599.
15 W.R., 235.

* THIS is an appeal of a two-fold character—(1) under section 584 of
the Code of 1882 against an order under section 556 dismissing an
appeal for default; (2) under section 588 (27) against an order under
section 548 refusing to reopen the appeal.

Under the present Code it is quite clear that there is no appeal
against an order dismissing an appeal for default. Under the Code of
1882 this was apparently doubtful, and it was held that such an order
was a decree and that an™appeal lay under section 584. Though
I think that view open to question, it is unnecessary to decide the
point. Assuming that such an appeal lay, the ground faken here is in
my opinion unsustainable. It is that section 536 no longer applied
to a case which had been remanded and resubmitted to the Appellate
Court with the additional evidence and findings on the same. The
contentign is that if the Appellant failed to appear, that was merely
equivalent to his filing no objections and that “‘in any case the Court
was bound to consider the findings of the Lower Court on the merits.”
The learned Advocate relies on Amir Ali and Woodroffe’s notes to
0. XLI, r. 26, where a statement is made to this effect on the
authority of Woomesh Chunder Roy v. Jonardun Hajrall * (1871) and
Umed Ali v. Salima Bibi T {1884). But those cases do not support
his contention. An appeal is still being heard at the stage when the
proceedings have been resubmitted after a remand, and a day has
been fixed for the parties to file objections to the findings of the
Lower Court. There is nothing to take the case out of the general
rule contained in section 556 of the Code of 1832. The decisions
cited did not deal with the situation in question. The only thing they
determined was that although a party did not file objections, the Court
was still bound to consider the findings on the merits. There was no
failvve to appear in those cases. The Code of 1908 makes no change
on the point just discussed. -

On the merits of the order dismissing for default, the subject of
the appeal under section 588 (27), the District Court’s proceedings are
very scanty, not to say defective. The application under section 558
is filed in the Process-Record, and the only record of the way it was
dealt with consists of an endorsement orf it by the Judge, refusing te

* 13 W.R., 235. + 1.L.R., 6 All, 383.
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reopen on the grounds that the case was called twice ( ?or thrice), that
there was no reason why the Advocate should not have appeared, and
that the Advocates in his Court were ‘‘exceedingly slack’ and had
been frequently warned. §

There is nothing to show that the Appellant or his Advocate had
been heard in support of the application, or had an opportunity of
proving that there was sufficient cause.

Before me it is asserted that the Appellant was taken very ill with
cholera or something of the kind at 10 o’clock at the Advocate’s house,
and that the Advocate considered himself bound by humanity to stay
and attend to him, and was only too late by 15 minutes after all.

The application stated that Appellant was taken very ill (with what
is called fever) at the Adwocate’s house. So far it bears out these
assertions.

I am not satisfied that the learned Judge bore in mind the principles
underlying this and similar rules. As observed in the cases summa-
rized in Amir Ali and Woodroffe’s notes to O. IX, r. 13, of the present

Code, ‘“The first object and purpose for which Courts sit is............
that the parties shall be heard, and therefore the object of this rule is

to ensure, within reasonable limits as to public convenience, that
every defendant shall have a hearing. Similar provisions exist in the
procedure of the English and United States Courts, the general rule
being that, apart from cases where the delendant has not been
properly notified of the hearing, every decree may be set aside for
unavoidable casualty or misfortune preventing the party from defend-
ing or prosecuting, or for fraud practised by the successful party in ob-
taining the judgment or for mistake, inadvertcnce, surprise ov
excusable neglect. Applications of this character should therefore
always be disposed of as substantial justice may require, -and even
where there is a doubt the benefit should be given to the appellant
and the decree set aside.”

These remarks apply equally well to cases under O. IX, r. 9, and
‘0. XL, r. 19 (corresponding to sections 1o3 and 558 respectively of
the old Code).

Here again Amir Ali and Woodroffe in their notes to O. XLI, r.
19, may be quoted :—'“This and the kindred provisions in O. IX,
r. 13, mean that the application may be based upon any ground which
would be a just and proper one for granting the application, and not
that the application can be based upon one ground only, iz., that the
applicant was prevented by sufficient cause from appearing. The
affirmative provisions of the Code, that a plaintiff or appellant may
prove that he was prevented by sufficient cause.................. do not
imply the negative, »iz., that an application for restoration cannot be
granted unless sufficient cause (in this sense) is shown.” The
-authority for these remarks is the Madras case of Somayya v.
Subamma* (1903) decided under the Code of 1882.

The few modifications made in the phraseology of the new Code
imply that this interpretation was accepted by the Legislature a
.correct, '

* LL.R., 26 Mad., 590.
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On the principles just explained, I am of opinion that if the Appel-
lant was taken ill at 10 o’clock at his Aavocate’s house and if the
Advocate on this account arrived late at Court, Appellant had a good
reason for getting the appeal reopened.

But as there is no evidence before me, I cannot prope:ly decide
vhether the appeal should or should not be reopened.

1 therefore set aside the order of the District Court, and direct
that it admit the application, send notice to the other side, take
such evidence as may be offered, and then decide whether the appeal
is to be reopened or not.

Costs will abide the final result.

Nga Crox
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Civil Procedure—1882—13; 1608~—I1.

Before G. W. Shaw, Esq., C.5.1.
MANURATH SINGH » RAJ KUMARI axp RAM SINGH.
Mr. §. €. Chatterjee—for Appellant.

Mr. S. Mukerjse—for Respondent,

A Judgment-Debtor applied under section 258, Civil Procedure Code, 1832,
to have an adjustment out of Court recorded, The Court, after hearing the

par&ie;.s1 and enquiring into the facts, detided that the allefed adjustment was not
proved. ' ®

This order was eonfirmed in appeal. The Judgment-Debtor afterwards
brought a regular suit to recover the money he alleged he had paid by way of
adjustment out of Court.

Held —that the suit-was batred by section 13, Civil Procedure Code, 1882.
References :
LL.R., 21 Cal, 437.
5 Mad., 3097.
13 Mad., 206.
13 W.R., F.B., 09.
LR, 11 L.A., 37.

RESPONDENT got a decrgg against Appellant and during execution
Appellant applied to the Court under section 258 of the Code of Civil
Procedure, 1882, for an alleged adjustment out of Court by a payment
of Rs.555 to be certified. The Court dismissed that application on
its merits, and that order was upheld in appeal. The execution of
the decree accordingly proceeded as though no adjustment had taken
place. Then Appellant brought the present suit for recovery of
Rs. 555, and perding decision applied for stay of execution unden
section 243, Civil Procedure Code, or for an injunction under section
492, restiaining the Executive Engineer from paying into Court some
maneys attached by Respondent in the execution case. Actually an
order was issued in Form %ﬁf?ls . That is to say, an attachment
before judgment was granted. The Court dealt with the apphcation
in a perfunctory and careless manner.

Both the Courts below décided against Appellant.

A preliminary objection has been taken on behalf of Respondent
that the suit was barred by the provisions of sections 258 and 244.

There are a great many decisions on the subject. See Amir Ali
and Woodroffe's notes to 0. XXI, 1 2 (corresponding to section 258).

A series of cases is to be found beginning with Gunamani Lasi v.
Prankishori Dasi* (1870), to the effect that a suit will lie upon an
uncertified adjustment. Gunamani’s case was ong where no applica-
tion had been made by either party for the adjustment to be recorded
as certified.

Viraraghava Reddi v. Subbokka 1 (1882), was a case where the
judgment-debtor had appliea to the Court under section 258, but
beyond the time allowed by the Limitation Act (then only r5 days).

In the last mentioned case it was held that a suit would lie on a
promise to certify, and in the absence ¢f such a promise 2 suit would

* 13 WR,, F.B,, 69. + L.L.R., 5 Mad., 397.
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lie on the ground of fraud or negligence, where, by reason of the
decree-holder’s failure through fraud or negligence to certify adjust-
ment, tae judgment-debtor has had to pay a second time.

In other cases it has been held that a suit will not lie, but in mosi
of these the suit was for a declaration that the decree-holder had no
right to execute the decree, or for an injunction restraining him from
executing it, or for an order setting aside a salé held in execution or
for some similar relief, that is to say, they were cases which sought to
interfere with the execution of the decree in plain contravention of
section 244.

« The subject, as has been said, is lucidly discussed by Mr. Justice
Pigott in dszizan v. Maiuk Lal Sahu.* 1 cannot find that the deci-
sions in the first two cases above cited have ever been shown to be
wrong.

They are representative of those in which it has been held that a
suit will lie, and on which the Appellant relies. The weight of
authority is on their side.

But the present case differs from those, in the fact that the
Appellant (the Judgment-Debtor) applied under section 258 (within
limitation), and the application was dismissed on its merits.

In other words, there was here an order falling within :ection 244.
It was confirmed on appeal, and the Appellant did not attempt to get
the appellate decree set aside by this Court. It was therefore final.

" If the Appellant was wronged he had his remedy. His grievance
was investigated and adjudicated uwpon. This culs away the ground
on which it was held in Viraraghava's case that the judgmeat-debtor
was deprived of a remedy by the short period of limitation allowed.

Apart from this, it appears to me that the order in rxecution
deciding on the merits against the alleged adjustment and dismissing
Appellant’s application is ves judicaia.

This is the view taken in Guruveyya v. Vudayappa T (1894). Cf.
the report of Ram Kirpal Shulul v. Musammat Rup Kuari § (1882).

Proceedings in execution are proceedings in a suit—proceedings in
the suit in which the decree was passed that is being executed:
When therefore a matter directly and substantially in issue has been
adjudicated upon in such proceedings, it has been heard and finally
decided in a suit, and it is not open to the unsuccessful party to get
it retired in a fresh suit. The provisions of section 11 of the Code
of 1908 (corresponding to section 13 of the old Code) stand direciy
in the way. .

In the circumstances it is unnecessary to go into the merits.

The appeal is dismissed with costs.

"¥ILR., 21 Cal, 437. % LLR., 18 Mad,, 26. { L.R., 11 LA,, 37.
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Contract Act—a2s5. p Cs;vfé and /
0,5
Bejore G. W. Shaw, Esq., C.S.1. R s 7
ABDUL GAFUR avp FATIMA BIBI ». DEYAN SINGH, legal represen- February 2yih,
tative of NAN SINGH. Ig07.

Mr. A. C. Mukerjee—{or Appellants.
Messrs. §. €. Chatterjee and S. Mukerjee—for Respondent.

Where a gift is not @ question of inheritance, succession, veligious institution
or usage, it is governed by the Contract Act. A

See gl;].dhist Law—Gift, page 1.
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Contract—20, 65.
Before G. W. Shaw, Esq., C.S.I.
SADHU ». NGA SIE GYI anp MI MI.

Mr. C. G. S. Pillay—for Appellant.

Held,—that where Defendant sold and Plaintiff bought land as a house-site
in the belief that it was bobabaing, and it afterwards turned out that the land was
State, the parties were under a mistake of fact, within section 20, Contract Act,
-and the Plaintiff was entitled to recover the purchase mpney under section 65.

=

See Evidence, page 1.
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Contract—2, 10, II.

Before G. W. Shaw, Esq., C.S.I.
KAN GAUNG s, MI HLA CHOX, A MINOR BY HER cUARDIAN, MI THUZAL

Mr. The Gywe—for Appellant.
Mr. A. €. Mukerjee—ior Respondent.
Held,—On the authority of Mohkow Bibi v. Dl}armodas Ghosh * that a
female minor cannot sue for compensation under the Gontract Act for the,breach

of a promise of marriage made to her. . .
But where the circumstances entitle her to compensation under the Buddhist

1 aw, she ean succeed independently of Contract,

References :
# L.R., 30 LA, 114. 5.3.L.B., L, 533
IL.R., 5 Cal., 6609. U.B.R., 18g2-g6, II, 200.

S.JL.B., L., 114, 1897-1901, II, 4g0.
SJL.B, I, 235.
Trevelyan’s—The law relating to Minors, grd Edition, page 18.

Amir Ali and Woodroffe’'s Commentary on the Evidence Act, 4th Edi-

tion, pages 637, 644.

Smith’s Leading Cases, roth Edition, pages 808, seqq.

Chan Toon's Principles, pages 28-13.

Kin Wun Mingyi's Digest, 11, 50, 53, 54, 64, 73, 75, 78, 83, 88, 142,
143 and 14G.

Plaintiff-Respondent sued for Rs. 6o damages for breach of
promise of marriage and Rs. 30 damages for seduction. She alleged
that Defendant-Appellant promised to give 21 tickals of gold and
Rs. 60 and to ask her in marriage, that she allowed him sexual inter-
course and also eloped with him on the strength of this promise, and
that he subsequently failed to perform it.

Detendant-Appellant admitted that he was in love, and that he
eloped with Plaintiff-Respondent, but he said that his parents would
not agree to his marrying her, and denied the alleged promise. He
further said that he was willing to marry Plaintiff-Respondent, but not
to give her 21 tickals of gold and Rs. 60. As to the facts, the Lower
Coutts are agreed that Defendant-Appellant did promise to give 23
tickals of go’fd and Rs. 60, and to ask for Plaintiff-Respondent in
marriage, and I see no reason to doubt the correctness of this finding.
Besides Plaintiff-Respondent herself there is the evidence of her elder
s)ster, Mi Bwin Gyi, of her cousin once removed, M1 Chit and of har
“‘cousin-in-law twice removed’’ Tet Kaung. They 4ll speak to one
particular occasion, in Tawthalin 1267 B.E., about lamp lighting
time, when Plaintifi-Respondent and Mi Chit were spinning, and
Lefendant-Appellant in the presence of the other witnesses went to
Plaintiff-Respondent, and in reply to her question as to what he would
do since his panents did not agree, made the promise alleged.

Plaintiff-Respondent al'eged that Defendant-Appellant repeated
this promise on several occasions. But she failed to prove this.

Thete was no direct evidence to support her statements that
Defendant-Appellant, when he. eloped with her, promised to marry
her on their return, and that after the elopement he promised !> marxy
her afterwards,—made this promise to her mother on the way back.

Civil Appeal
Ne, 7};?@‘
I gob.
Fune agth,
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Her sister, Mi Bwin Gyi, states that nothing was said about the
marriage when she and her mother went to bring Plaintiff-Respondent
back, and that after the return, when the mother told Defendant-
‘Appellant ‘o ask for Plaintiff-Respondent in marriage, he said that he
could not do so. The mother was not asked about any promise madé
te her. There is however no reason for disbelieving the witnesses,
although they are relations, in respect of the promise in Tawthalin.

All the circumstances of the case including the elopement, and the
Defendant-Appellant’s expressed willingness to marry Plaintiff-Res-
pendent, support the Plaintiffi-Respondent’s allegation that he
promised marriage.

The Township Court thought that Defendant-Appellant’s object
was to secure regular sexual intercourse and therefore the promise
could not be enforced. That was a strange perversion «{ the Law.
A man cannot escape from a promise of marriage because he has made
it without any intention of carrying it out and with the sole object of
getting sexual intercourse on the strength of it. The val'dity of the

romise depends on other considerations. The Lower Appellate
~ourt pointed out the error into which the Towaship Court fell.

The Defendant-Appellant in this Court has raised a new point,
2iz., that Plaintiff-Respondent being a minor, a promise to marry
nade to her cannot be enforced. %his contention is based® on the
decision of the Privy Council in Mohovi Bibi vs. Dhavmodas Ghosh,*®
where it was held that under the Contract Act a minor cannot make
a contract. It is not disputed that Plaintiff-Respondent was a minor
**according to the law to which she is subject,”” wiz., the Buddhist
Law [section 11, Contract Act, and section 2, Indian Majority Act
{IX of 1878)]. But it is contended on her behalf (1) that the Flaintifi-
Respondent’s mother was a party, (2) that the Privy Council Ruling
did not decide that a minor could not enforce a contract, {3) that
Defendant-Appellant is estopped by section 115, Evidence Act, from
pleading the Plaintiff-Respondent’s minority, (4) that a claim for
domages for breach of promise of marriage is not a matter of contract
but o% marriage or of tort.

On the first point I have examined the evidence, and regarding the
matter purely as one of contract, my conclusion is that the Plaintiff-
Respondent’s mother was not a party. If the promise had been made
to her, there would have been an end of the case. The other ques—
tions would not arise. But as I have already said, Plaintiff-Respon--
dent’s assertion that Defendant-Appellant made the promise to her
mother on the way back after the elopement and after the return, js
not borne out by a single witness, and Tet Kaung’s statement, that
the mother was present on the occasion of the promise in Tawthalia,
is not borne out by the evidence of the other persons who were
present. In short the promise was made to the Plaintiff-Respondent
who was a girl of 16 at the time of the hearing in the Township Court.

With reference to the second point, it is true that in Mohori Bibi
vs. Dharmodas Ghosh it was the minor who sought to avoid the
alleged contract. But the ground on which their Lordships proceeded

* L.E.—, 0, LA, 114.
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was that an agreement with a minor is nct a contract at all, since by
scctions 2, 1o and 11 of the Contract Act an agreement is a confract
when the Darties are competent to contract, and a minor is not compe-
tent to contract. It clearly follows from this that as Trevelyan says
*‘an agreement made by a minor is not voidable but absolutely void,””
““no effect’can be given to such an agreement at the instance of either
party’’ and a ‘‘minor cannot take advantage’ of it ‘‘even though it
be for his benefit’” (Trevelyan’s—The Law relating to Minors, 3rd
Edition, page 18).

I pass to the question of estoppel. Here i is quite clear that there
was no estoppel within the meaning of section 115, Evidenee Act.
It is only necessary to read that section to see that it can have no
application to the facts of the present case. In Mohowi Bibi's case
the Privy Council held that section 115 did not apply because there
‘was no misrepresentation, the party contracting with the minor being
fully aware of the fact that he was a minor in spite of his declaration
to the contrary. Here the Defendant-Appellant made no representa-
tion whatever with respect to the Plaintiff-Respondent’s age.

Assuming that there are estoppels which do not come within the -

four corners of sections 115—117 of the Evidence Act, as explained by
Garth, C. J. in the Ganges Manufacturing Co. vs. Surajmal* quoted
by Amir Ali and Woodroffe on page 637 of the 4th Edition of their
commentary on the Evidence Act, I am unable to find from a perusal
of the note to Doe vs. Oliver on “‘estoppel by matter in pais™ in
Smith’s Leading Cases (1oth Edition, pages 808 segq.) any authority
for applying the doctrine of estoppel to the present case. The
reports of the cases themselves are not available, but as far as the
nute goes, the elements of estoppel appear to be always the same :—
there must be a representation which induces another to alter his
previons position. ’

It has also been pointed out that “‘it is an absolutely fundamental
limitation on the application of the doctrine of estoppel that it cannot
be applied with the object or result of altering the Law of the land.
The Law for instance imposes fetters upon the capacity of certain
persons to incur legal obligations, and particularly upon their contrac-
tual capacity...... is general law is in no way altered by the law of
estoppel. It is not allowed to enlarge the status or capacity of
Iéartles.” ...... (Amir Ali and Woodroffe, 4th Edition, page 644, from

ababe's Lstoppel, 123, 124.

It remains to consider whether damages for breach of promise of
marriage can be claimed independently of contract.

The decisions in Burma on the point are—

(1) Mi Kin vs. Nga Myin Gyi t a suit for damages for seduc-

tion or rather pregnancy. No promise of marriage was
proved, and Mr. J. fardine held that no question regarding
marriage was raised, and that pregnancy was not a cause
of action on thé principles of justice, equity and good
conscience,

* LL.R,, 5 Cal., 660. + SJ.LB. Vol I, 114.
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Ky Gaune (2) Nga Po Thaik vs. Mi Huin Zen.* This dealt with the
My HL:.CEOK same subject more fully, The decision was to the effect that

as there was no promise to marry there was no right to sue.
Mr. Jardine also observed that if in a case of the kind
tl.ere has been a promise to marry, the Court would look
at all the circumstances before awarding damages, and the
amount would depend on circumstances *‘ as the Dhamma-
thats very plainly show.”

(3) Nga Hwmaing vs..Mi Pwa Me. ¥ Here a promise to marry
was alleged as well as seduction. The Special Court held
that the case was one of a breach of contract, and unless
forbidden by the Burmese Law it would lie, and that the
injury resulting from seduction might be considered in
estimating the amount of damagles.

These conclusions were adopted and applied to Upper Burma in
Mi Yon vs. Po Lu.}

They assume what is obviously the fact, that a promise of marriage,
and breach of such a-promise are questions of marriage, to be deter-
mined in the case of Buddhists according to the Buddhist Law,
“except in so far as such Law has by enactment been altered or
abolished or is opposed to any custom having the force of Law’
{Burma Laws Act, section 13). Marriage under the Buddhist Law is
not wholly a matter of contract as was pointed out in Myat Tha vs.
Mi Thon.§ 1 am therefore of opinion that where, as in the present
case, the Contract Act cannot be relied upon, a suit for damages for
breach of promise will still bk maintainable if the Buddhist Law
authorizes compensation in such a case.

The Buddhist Law, as to the parties whose consent, is necessary to
a marriage, is stated at pages 28 to 33 of Chan Toon’s Principles.
Briefly it is as follows :—Up to the age of 20 a Buddhist woman who
has not been married before can only be married with the consent of
her parent or guardian, who in the absence of the father is ordinarily
the mother, but the woman’s consent is also necessary.

In the present case the Defendant-Appellant got the consent of
Flaintifi-Respondent, but he did not ask for the consent of the mother,
and after the elopement, when for the first time the mother is shown to
have given her consent, the Defendant-Appellant was not willing to
marry the Plaintiff-Respondent.

But according to section 50 of Volume 2 of the Kinwun Mingyi's
Digest, a girl’s parents should grant permission when the parties are
in love aud, if they connive at sexual intercourse, this is to be takep
as consent binding upon them (section gg).

As a rule the Dhammathats seem to consider that when the suitc~
fails to carry out his promise it is sufficient that the girl should be at
Liberty to marry another : and compensation is awarded only to the
suitor when the girl or her parents fail to go through with the matter
(cf. sections 53, 54, 64 and 78). But in certain circumstances the
suitor is declared to be liable to compensatle the girl or her parents.

¥ 5. ] LB, 235 1 Ib. 533 1 U.B.R,, 18g7-1go1, II, 499.
7 § U.B.Ra., 1892-06, 11, 200, ? %
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Thus a suitor who marries another woman shall not demand the
restoration of the bridal presents (section 73). _

In the case of rival suitors, where one has given presents to the
parents and the other has obtained sexual intercourse from the girl,
the latter is fo marry the girl and, if he repudiates her, he is to com-

ensate the parents for what they have had to pay to the other suitor
'fsection 75).

Where the bridegroom repudiates the gir] at thle time of marriage,
if the marriage has not been consummated, he is to forfeit the bridal
presents and to pay compensation. If the marrigge has been consum-
mrated, he is also to pay Kobo (sections 83 and 88). ' *

Then the seducer is liable to pay compensation to the pargents
{section 142). :

» And if 2 man elopes with a woman because her parents disagree
and subsequently repudiates her, he is to pay her his Kobo (sections
143 and 149).

The case of seduction has been ruled out, as rot heing a question
of marriage, but the other cases dealt with in these passages all involve
questions of marriage, and I think they furnish sufficient authority for
holding that in a case like the present the defaulting suitor is liable
to compensate the girl or hgr parents.

1t willbe observed that in the case of ielopement the consent of the
girl's parents is not necessary to render the man liable.

The present case was stronger, for after the elopement the
Plaintifi-Respondent’s mother called upon Defendant-Appeliant fo
carry out hig promise, in other words she gave her consent, which had
before been wanting.

In thuse circuwnstances it appears to me that, apart altogether from
contract, the Plaintiff-Respondent is entitled to compensation under
the Buudhist Law, and the Plaintiff-Respondent’s minority is
immaterial.

The compensation awarded by the Lower Appellate Court was
not excessive.

The appeal is dismissed with costs.

{€an Grore
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Coatract—1I5I, 152.
Before G. W. Shaw, Esg.
MAHOMED ALl »s. NGA PE.

Mr. §. Mukerjee—for Applicant.
Mr. ¥. C. Chaiterjee—~or Respondent.

Where the driving beam of a sewing machine was balled to a copper-smith to

repair it by soldering with copper, and excessive heat was applied whereby the
tip of the driving beam was melted and the beam rendered useless.
. Held,—in a,suit for damages against the coppemsmith, that section 151,
Contract Act, applied, that the degree of eare required of the Applicant wds that
of a skilled copper-smith, and that the burden of proof lay upon the Defendant to
prove the exercise of such care. -

- References :
Smith’s Leading Cases, I, 167.
11.B.R., 8g7-01, II, 337.
3 Hurlstone and Coltman's Reports, 596.

Plaintiff-Applicant in this case sned to recover only Rs. 4o, the
value of a sewing machine, and as we shall see, that was ten times as
much as he ouggt to have claimed. But the point for determination
was not free from difficulty. Plaintiff-Applicant entrusted the driving
beam of his sewing maclline to Defendant-Respondent who is a
coppersmith, for .repair. He wanted a broken tip soldered with
copper. Defendant-Respondent undertook to do the repair. The
contract was one of bailment, and the law is contained in sections 151
and 152 of the Contract Act. As the evidence showed Defendant-
Respondent employed another copper-smith to do the work under his
instructions. But he spoke of it as his own work, and it was not
alleged that he was bound to carry out the repair with his own hands.
Section 154 does not therefore apply. In the course of the soldering
“‘excessive heat’’ was applied, and the other tip of the driving beam
was melted, so rendering the driving beam useless. The question
was whether Defendant-Respondent was liable to compensate Plain-
tiff-Applicant for the damage.

The difficulty of the case lies in the fact noted by Cunningham and
Sheppard in their notes to section 131, that ‘‘the section says nothing
about the degree of skill required of the bailee where the bailment is
made for a purpose demanding some special skill. The test of the
prudent man does not suffice for cases where skill is required, but is
wanting.”’

it is remarkable that the same omission is to be found in all the
authorities on bailment I have been able to consult from Coggs vs.
Bernard (1703)* the leading case on bailment, downwards.

The explanation seems to be that cases of the kind lie on the
border line between Tort and Contract, and that damage by a bailee
from want of skill was formerly treated as a Tort. See Pollock on
Tort, 7th Edition, page 427, where he quotes from an old case “'If 2
smith prick my horse with a nail, etc. : I shall have my action upon
the case (i.e. an action for Tort) against him, without any warranty

* S LG, L 167

Cevil Revision |
No.g0f
1008,
Fanuary aolh.
e ]



Mamomep ALx

e
Neaa Pr.

iz UPPER BURMA RULINGS.

by the smith to do well............ For it is the duty of every artificer to
exercise his art rightly and truly as he ought.”

But Pollock goes on to explain that nowadays, “‘it seems better
to say thet wherever there is a contract to do something, the obli-
gation of the contract is the only obligation beiween the parties:
with regard to the performance, whether there was a duty antecedent
to the contract or not.”” (Ib. 524); and again that ‘‘Negligence in
performing a contract and negligence independent of contract create
liability in different ways: but the authorities that determine for us
what 15 meant by negligence are in the main applicable to both.”
“Negligence is the omission to do something which a réfasonable man,
...... would do, or doing something which a prudent and reasonable
man would not do.”’ (?b. 428).

And he further observes ““The general duty of diligence includes
the particular duty of competence in cases where the matter taken in
hand is of a sort requiring more than the knowledge or ability which
any prudent man may be expected to have. The test is whether the
defendant has done all that any skilful person could reasonably be
required to do in such a case. This is not an exception or extension
but a necessary application of the general rule. For a reasonable man
will know™ the bounds of his competence and will not intermeddle
{save i extraordinary emergency) where he is not competent”
(Ib. page 432). . -

“If the party has taken in hand the conduct of anything rcquiring
special skill and knowledge, we require of him a competent measure
of the skill and knowledge usually found in persons who undertake
such matters. If a man will drive a carriage he is bound to have the
ordinary competence of a coachman, if he will handle a ship of a
seaman, if he will treat a wound of a surgeon, if he will lay bricks
of a bricklayer, and so in every case that can be put. Whoever takes
cn himself to exercise a craft holds_himself out as possessing at
least the common skill of that craft and is aaswerable accordingly. If
he fails, it is no excuse that he did the best he, being unskilled,
actually could. He mfst be reasonably skilled at his peril.” (Ib,
page 27). : _ gt ;

The practica] result is that the diligence required in the case in
hand wil{) be according to circumstances, an ordinary man’s or some
particular kind of expert’s.” (Ib. page 432).

I think this is sufficient to show that section 151 of the Contract
Act governs the present case, and that by that section the degree of
care required of the Defendant-Respondent was that of a skilled
copper-smith.

‘The next point to be noticed is the burden of proof. This was declt
with in Ebvehim vs. Chan Che Shok.* The rule quoted there from
Scott vs. London Dock Company,t appears to be applicable: and
according to Pollock another special rule lays the burden of proof on
Defendent-Respondent. ** If a2 man has undertaken, whether for
reward or not, to do something requiring special skill, he may fairly
be called on, if things go wrong, .to prove his competence ’ (Law of
Torts, 4th Edition, page 437). -

* U.B.R., 18¢7-01, 11, 337. | 1 t 3 H and C, 506.
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It appears to me to be evident that suck an accident as that which
happened in the present case is not the sort of accident that is likely
to occur in the process of soldering, if proper care and skill are used.

The Defendant-Respondent made no attempt to prove that it
was, or that proper care, which here means as above explained the
care that would be taken by a skilled copper-smith, was used,

All that he and his employé, Nga Kywe, could say was that due
care and altention were exercised, a statement which on the face of it
was negatived by their admission that excessive heat was arlied, and
by the undeniable fact that the tip of the beam was melted.

The Lower Court held on the evidence of Ng% Kywe that due.care
and attention were exercised, but in doing so it clearly overlooked
the facts which I have just mentioned. In overlooking these facts, I
am of opinion that the Lower Court was guilty of illegality or material
17 egularity within the meaning of section 622, Civil Procedure Code.

1 agree, however, with the Lower Court that Plaintif was not
justified in claiming the value of the entire machine. One of his own
witnesses spoke to having made a new driving beam for the Plaintiff-
Agpplicant for Rs. 4, or Rs. 5. Another of his witnesses said that
driving beams are generally worth between Rs. 3-8 and Rs. 4,
Plaintiff-Applicant himself valued the driving beam that was spoiled
at from Rs. 10 to Rs. 15 But there was no evidence to support him.
He theréfore not only claimed the value of the whole machine, when
he could have got a new driving beam cast, but he put an excessive
value on tl.e beam.

1 set aside the decree of the Lower Court and grant Plaintiff-
Applicant a decree for Rs. 4. In the circumstances 1 am of opinion
that each party should bear his own costs.

MaEoMBD Als
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Confract—73.

DAMAGES.
Before D. H. R. Twomey, Esq.
NGA MAUNG GYI #s. RAMZAN ALL
Mr. 8. Mukerjee—for Appellant,

Mr. A. C. Mukerjee—for Respondent.
Where the contract of hiring provides for the payment of cerlain wages,
althaugh it may be optional on the part of the master to fgd work and ke may, i}
he pleases, discontinue his business, yet he must neveriheless pay the wages

agreed upon, whether he find work for the servant or not, or ke will render
kamself Hable to an action for damages.

See Master and Servant page 1.
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Contract—44.

Before G. W. Shaw, Esq., C.S.I.
DERAMALL v. NGA SAUNG.
Mr. . N. Basu—for Applicant.

Held—a stipulation in a bond for payment of interest at an enhanced rate
{r2o per cent. per annum) {rom date of execution, in case of failure to pay
principal and interest at 6o per cent. per annum within 2 time specified, is by way
of penaity within section 74, and interest at the same instead of at the enhanced

rate is reasonable compensation. :
References :
[.LL.R., 5 All., 238.
w12 Bom., 242
29 Cal., 43. .
U.B.R., 18gy-01, I, 333.
Pollock on Contract, section 74.
Cunningham and Shephard, Notes on Contract,

THE facts are admitted. Plaintif-Applicant lent Rs. 50 to Defen-
dant-Respondent on a bond dated 13ih Tabaung lazan 1264 (10th
March 1go3). The Defendant-Respondent by the bond nndertook to
repay the Rs. soﬁprincipal t%gether with interest at 8 annas per Rs. 10

er mensem (or 60 per cent” per annum) in three months, and in case

» failed to do se, to pay interest from date of execution at Re. 1 per
Rs. 10 per mensem (or 120 per cent. per annum) to date of payment
in full

Only one payment of Rs. 50 towards interest was made, #iz., on
the 6th Tabodwe lazan 12066 (gth February 1gos). Plaintifi-Appli-
cant therefore sued for the Rs. 5o, principal, and Rs. 200, balance of
irterest 2t 120 per cent.

The Township Court granted Plaintiff-Applicant a decree for the
full amc.unt claimed, being unaware of any law by which it could’
reduce the interest.

On appeal, the District Court held that the stipulation for enhanced
interest was “‘by way of penalty,”” and that the Plaintifi-Applicant
was entitled, under section 74, Contract Act, only to reasonable com-
pensation for the breach, and proceeded to give Plaintiff-Applicant
a decree for interest at 6o per cent. per annum only, to date of insii-
tution, that is to say, it granted him as reasonable compensation
interest at the same instead of at the enhanced rate. It also rade no
order as to costs, holding that Plaintiff-Applicant had disentitled
himself to costs by not accepting a sum of Rs. 6o offered by
Defendant-Respondent.

This point may be settled at once. Defendant-Respondent
offered the Rs. 60 in full satisfaction. A great deal more than Rs. 6o
was due under the bond at the time the offer was made. Plaintiff-
Applicant therefore. refused it, and Defendant-Respondent took the
money away again.

I cannot agree with the Lower Appellate Court that Plaintiff-
‘Applicant, by not accepting the Rs. 60, in any way disentitled himself
to costs. He was quite ready to accept the Rs. 6o as a part patyment,
but in that case he wished Defendant Respondent to sign for the

7
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balance, which Defendant-Respondent would not do. Defendant-
Kespondent, on the other hand, did not want to pay the Rs. 60 on
arcount : he wanted Plaintiff~Applicant to accept it in full satisfaction,
which Plaintiff-Applicant was not bound to do, and would not do,

There is no reason why the ordinary rule should be departed from,
that costs follow the event. The reasons which the District Court
gave for departing from that rule were not good. g

The applicability of section 74 of the Contract Act, to stipulations
fur an enhanced rate of interest in case of default, is fully dealt with
in Pollock’s notes to section 74 in his Edition of the Contract Act,
and also in Cunningham and Shephard’s notes in their Edition, {The
former is the more lucid exposition of the subject.)

The result is that at the present time it is admitted on all hands
that a stipulation like that in the present case, for payment of an
enhanced rate of interest from the date of the bond, is a stipulation by
way of penalty within the meaning of secfion 74.

I do not understand the Lower Appellate Court’s remark that “‘the
present case clearly falls within the latter category’” (i.e., “‘contracts
by which the enhanced rate was to run from date of default”). The
bond here is explicii and cannot be misconstrued, g{Sayoood)
“from the date of execution.” It is therefore unnecessary to discuss
the question whether the stipulation was intended to form part of the
contract or was merely in the nature of a threat; since that question
only arises in cases where the stipulation is for an enhanced rate of
interest from date of default.

It remains to consider what is reasonable compensation, and on this
point, whether, as the learned Advocate for Plaintifi~Applicant con-
tends, the case ought to have been remanded by the District Court
and ought to be remanded now.

The general principle on which reasonable compensatien should
be fixed, In cases under section 74, Contract Act, was stated in Kela
Singh v. Po Thaung,* and where the contract is to deliver-a certain
quantity of indigo (Nait Ram v. Shib Dat) + or to borrow money at
interest for a certain period (Datubhai v. Abu Bak?),} and in cuch
like cases no doubt questions of fact dre involved, on which evidence
may have to be taken.. . 5

But in a case like the present, there are no questions of fact which
it is necessary to determine.

In Rameswar Prasad Singh v, Rat Sham Kishn, § where the stipu-
lation in question was similar to that of theg bond in the present case,
the.Subordinate Judge allowed as reasonable compensation interest at
the same instead of the enhanced rate, and that decision, as far as it
went, was upheld by the High Court. . P

T have not been able to find any cases like this, where a remand
was ordered with a view simply to determine what would be reasonable
compensation. .

Here the original rate of interest was very high, -6o per cent. per
gnnum, and it is interest at that rate which the District Court has

% U.B.R., 18g7-01, I, 333. 1 LL:R., 22 ‘Bom., 242.
#ILR. s All, 258, § —— 29.Cal., 43.
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allowed as reasonable compensation for the breach of the contract to
repay the principal within three months (with interest at that rute).

it appears to me to be very fair compensation indeed, and I am
unable fo see any just ground for complaint with the way the District
Court exercised its discretion in this particular.

My conclusion, therefore, is that the only modification which it is
necessary to make in the Lower Appellate Court’s decree is m respect
to costs. ’

The decree of the Lower Appellate Court is modified. The " efen-~
dant-Respondent will pay the Plaintiff-Applicant’s costs in the Lower
Courts in proportion to the amount decreed.

The Defendant-Respondent will also pay ¥Plaintiff-Applicant’s
costs in this Court in proportion to his success.

DERAMaLE
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Court-fees—7 (X} (d_).

Before G. W. Shaw, Esq., C.3.1.

U THI HA ». U THUDATTHANA (1), U KEIKTIMA, U ZAGAYA, U
EINDAMA, U THUDATTHANA (2), U EINDA, U SANDAWAYA
U NAGIYA J WISEIKTA, U XEIKTI, U NANDA (1), U ZAWTA
U ZANEINDA U THUZATA U NANDA (2)§U SANDIMA.

Mr, S Mukerjee—for Appellant.
Mr. 7. C. Chattevjee—for Respondents.

Nature of a suit 1o enforcc a decision of the Thathanabaing. Couri-fee
payeble on the same

See Buddhist Law——-ECI_:I-esmstlcal page 5
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Damages.

Before D. H. R. Twomey, Esq.
MI HLA WAING vs, NGA KAN.
Mr. ¥. C. Chatterjee—for Applicant,

In deciding whellier an award of compensation in a seduction case should be
enforced or not, the Courts have only to look to the provisions of sections 520 and
521, Code of Civil Procedure, and determine whether ¥y of the grounds men-
fioned or refoyred to in those sections is shown against the amard. Thé" fact
that the subject-matter of an award is not such that it could be a cause of action
tn a Civil Suit is not necessarily an objection to the legality of the award.

See Civil Procedure, page 19.
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Evidence—58, 91.

Before G. W, Shaw, Esq.
SADHU ». NGA SI GYI, MI ML
Mr. C. G. S. Pillay—for Appellant,
Buidentiary admissions and admissions by the pleadings distinguished,
Held,~that an admission by Defendant (in his preliminary examination) of
an agreement alleged in the plaint was not excluded by section ¢f, Evidence Act,
and rendered proof of the agreement unnecessary. :
Transfer of property—-—55 (2)—The principle applied as a matter of jultice,
equliLSy and good conscience. : ‘
’ eld,—that where Defendant sold and Plaintiff bought land as a house-
site in the belief that it was bobabaing, Defendant impliedly guaranteed that he
nad a good title and Plaintiff was entitled to recover the purchase money when it
turned out that the land was State and he was prevented from building on it.
Contract 20, 65—Held,—that where Defendant sold and Plaintiff bought land
as a house-site in the belief that it was bobabaing, and it afterwards turned out
that the land was State, the parties were under a mistake of fact, within section
20, Contract Act, and the Plaintiff was entitled to recover the purchase money
under scction 65. ;
References :

Amir Ali and Woodroffe's Evidence Act, section 58.
U.B.R., 1897-01, 11, 379 (followed).
Gour's Law of Transfer in British India, vols. I, 481, 497, 111, 1272,
Plaintiff-Appellant sued to recover Rs. 180 alleging that he bought
for that sum a piece of land as a house-site from Defendants-Respond-
-ents, they agreeing to make good any loss he might incur in respect of
the transaction, and that the %)eputy Commissioner thereafter declared
‘the land to be Siate and refused permission to him to build on it.
Defendants-Respondents admitted these allegations. In the
written statement indeed Defendant-Respondent, Si Gyi, denied
having agreed to make good any loss, but in his preliminary examina-
tion, before issues were framed, he admitted that he and his wife, the
-other Defendant, had done so.

The sale-deed was unregistered and was on that account inadmis-.

sible in evidence and was rejected. And oral-evidence of the transac-
tion was excluded by section g1, Evidence Act.

The Township Court dismissed the suit on the ground that the

agreement did not cover the action of the Collector for which Defend-
.ants-Respondents were not responsible. The Additional Judge
thought that it was Plaintifi-Appellant’s duty to find out whether the
land was State or bobabaing before he bought it. On appeal the Dis-
trict Court confirmed this decision. The learned Judge apparently held
tlat the admissions of the Defendants-Respondents could not be
rroved. He also thought, applying the maximum of ‘‘caveat emptor,”
that Plaintiff-Appellant did not exercise proper caution and that the
agreement to make good loss which Defendant-Respondent admitted
in his preliminary examination would not extend to action .by the
Collector “‘of which he had no knowledge or warning at the time of
ale, and which completely altered the status of the land.”’

First with regard to the admission, I think the District Cour$
perbaps overlooked the distinction between evidentiary admissions

Cioil and Appeal
No. 267 of
190%.
February 2780,
1907,
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and admissions by the pleadings.* If Defendants-Respoudents had
adhered to the position they took up in the written statement, no
deubt Plaivtiff-Appellant would have been unable to prove admizsions
which they might have made elsewhere, or might make n evidence
{as Defendant-Respondent; Si Gyi, did when he was examined as a
witness). But admissions by the pleadings stand on =z different
footing. Section 58 of the Evidence Act is the provision of law which
governs such admissions.

The circumstances of the case are precisely those of Nga Kat v.
Nga So + which apparently escaped the notice of the Lower Courts.

On the authority of that ruling, I am of opinion that it was not
necessary for Plaintiff-Appellant to prove the agreement in question.
and there was nothing to exclude the Defendant-Respendent’s
admission made in his preliminary examination.

The question is whether the agreement covered the action of the
Collector. On this point I am unable to see how that interference can
be excluded from the operation of the agreement. The Plaintiff-
Appellant wanted a house-site, and the agreement was intended to
protect him against interference which would prevent him from the
neaceable enjoyment of the land as such. As soon as he had got the
land he was pievented by the Collector from building. It was declared
that the land was State and that Defendants-Respondents should not
have sold it. It is quite clear that they sold it as bobabaing land. As
the District Judge has observed, they had no knowledge or warning
that the Collector would declare it State. Presumably Plaint ff-
Appellant was equally without any information of the kind.

In these circumstances it appears to me that Defendants Respond-
ents are liable on their agreement to restore the purchase mouey to
Plaintiff-Appellant, which is all he asks for. :

In the face of the agreement I do not sce how the rule of raveat
emptor could in any way be applied. Apart from this it iz very doubt-
ful whether that maxim retains validity in respect of the vendor’s
title. In his Law of Transfer in British India, volume 3. page 1272,
Gour says, ‘““The doctrine of caveat emptor is now no longer current
in India. Even in England the rule is said to be circumscribed by so
many exceptions as ‘well-nigh to eat up therule’ . . . . Both
under section 55 of the (Transfer of Property) Act and section 109 of
the Indian Contract Act, there is a clear warranty of title implied in
every cogmfract. : ' r

By section 55 (2) of the Trapsfer of Property Act, ‘““The seller
shall be deemed {o contract with the buyer that the interest which the-.
seller professes to transfer to the buyer subsists, and that he has power
to transfer the same.”” On this Gour says in his work already cited,
volume 1, page 481, quoting from a Bombay decision, ‘A defect in
title will render the vendor liable to. damages independently of any
fraud on his part. In this respect the law is the same as in England,
where it is not necessary to aver fraud to obtain damages for the con-
veyance of defective title.”” Ard again at page 497, ‘“The vendor

—_—

- #* See Amir Al and Woodroffe’s Commentary on section 38, Evidence Act.
1 J.B.R., 18g7-01, II, page 579.
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under this clause is deemed to contract that he has title to convey the
property sold by him. The old rule of caveat emptor is thus now
obsolete and the covenant here enacted must be taken as incorporated
into every contract . . . Under this clause the vendor is presumed
to guarantee his title absolutely to the property. And if, after pur-
chase the vendee discovers a material defect in the property, he is
entitled to rescind the contract.’”’

The Transfer of Property Act of course is not in force, but the
principle deserves to be followed as a matter of j&#tice, equity and good
conscience.

There is yet another consideration. Both the parties believed at
the time of the sale that the land was bobabaing. It appears to me
that this was such a mistake as is referred to in section 2o of the
Contract Act. The Collector’s order did not in reality alter the status
of the land. It declared it to be in fact State, that is, to have been
always State.

This being so, section 65 of the Contract Act requires that Defend-
ants-Respondents should restore or make compensation for the
advantage they received : and this apart from any agreement such
as that here admitted to h#ve been made.

For these reasons I set aside the decree of the Lower Appellate
Court and grant Plaintiff-Appellant a decree for Rs. 180 and costs as
prayed.

Saputr
”-ﬂ

Nga 51 Gy
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Evidence—91.

Before G. W, Shaw, Esq.
NGA WAIIK avp MI NU vs. NGA CHET avp NGA PO TUN.

Mr, C. G. 5. Pillay—Advocate for Appellants.
Mr. ¥. €. Chatlerjee—Advocate for Respondents.
Held—that where money is lent on terms contained in a promissory note given
at the time of the loan, the plaintiff is debarred by Section g1 of the Evidence Act

from resorting to the original consideration,
References :
1 Bast, s5.
U.B.R., 18¢7-1901, LI, 300.
301, superseded.
LER; 5 All., wi7.

4 Al 135.

g All, 331.

26 All., 178, followed.
——— 12 Bom., 443.

——— 24 Bom., 300, dissented from
e 3 Caly, 314,

—— 7 Cal., 256.

w8 Cad,, 721,

23 Cal., 851, dissented from
— & Mad,, 166.

e 7 Mad,, 11278
10 Mad,, o4.
23 Mad., 527.

2r W.R,, 1.

24 8.

Plaintiffs-Respondents sued for Rs. 610 being Rs. 400 principal
and Rs. 210 interest due on a document. Defendants-Appellants

cenied having borrowed the money or executed the document.

The Subdivisional Court found that the execution was not proved

and dismissed the suit. On appeal the District Court held on the
authori&y of Nga Hlaw vs. Nagassat * and Ewing vs. White + that
Plaintiffs-Respondents could succeed on the original consideration
and remanded the case for a fresh decision—*‘‘on the merits.”” The
case had been decided on the merits in the first instance ard not on a
greliminary point, and Section 564, Civil Procedure Code, expressly

arred a remand for a fresh decision. If the case was to be remanded
it could only be remanded under section 566.

The Subdivisional Court however came to a fresh decision—in
favour of Plaintiffs-Respondents, and this was confirmed on a new
appeal by the District Court.

The main point now for determination is whether the Lower
Appellate Court was right in holding that Plaintiffs-Respondents
were entitled to succeed on the original consideration, that is on oral
evidence of the loan apart from the document.

The Rulings of this Court on the subject are those on -vhich the
Lower Appellate Court relied Nga Hlaw vs. Nagcssat and Ewing vs,

"White, both dating from -8¢g8. Undoubtedly they leave the matter

in some obscurity. There were in existence some cases which they

* U.B.R., 18g7-01, II, ggo. + U.B.R., 1397~01-, 11, 391.

Crosl and Agpeak
No, 345 of
1906,

Fuly 15éh,
1907,
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Nes Wtk did not refer to, and there have been some more recent decisions by
2. the Indian High Courts. In these circumstances I have taken the
Ngs CusT, cpportunity of re-examining the authorities.

Ankay Chanday Roi vs. Madheb Chandar Ghosh (1873) * was
a suit on an unstamped promissory note : the gist of which was, “R.
N.B. deposited with me Rs. goo ... I will pay the same on demand,”’
etc. It wes heid that the Plaintiff could not ““make use of that part
of it which states the deposit of money, and say that {rom the deposit
there arose a contract on the part of the Defendant to repay it,
because here the parties have made an express contract which has been
put in writing. The Plaintiff cannot resort to any implied contract;
if he recovers at all, it must be on the contract actually made, and he
must prove that, if it is denied. And he must do it by the production
of the writing, which not being stamped, cannot be used in evidence,
and the suit must fail.”” It is not necessary to refer to that part of
the judgment which dealt with the question whether the Plaintiff could
succeed on the Defendant’s admission.

Similarly in Prosanno Nath Lahivi vs. Tripura Sundavi Debi 4
(1875), oral evidence was held inadmissible where a deposit of money
was made on a promissory note, which was excluded for want of a
stamp, the ground taken being that the contract was reduced to writing
and the only cause of action which the Plaintiff had against the
Defendant arose out of the contract embodied in this unstamped
wromissory note.

The next case was Golap Chand Marwari vs, Thakuvini M.
Ruavi 1 (1878). That was also a suit on an unstamped promissory
pote. It was held on the authority of an English case Farr vs,
Price § that the existence of an unstamped promissory note does not
prevent ‘the lendor of money from recovering on the original con-
sideration, and it was considered improbable that the Judges who
decided Ankar Chandar Rai’s case intended to overrule -Farr vs.
Price. No reference was made to section g1, Evidence Act, g(which
was evidently in the minds of those Judges). The principle of Farr
vs. Price was not explained, and the report does not show, whether
the loan in question was made before and independently of ‘the
-execution ‘of lhe promissory note.

In ‘Banarsi Das vs. Blukhari Das | (1881), which was a suit on
an unstamped promissory note executed for Rs. 800, found due on an
adjustment of accounts between the parties and agreed to be paid by
instalments, it was held that the agreement come to at:the adjustment
for payment ty instalments was expressed in writing in the promissory
note, and the terms of the agreement could only be proved by the
promissory note, section g1, gEvidence Act, clearly applyiny. The,
suit wasz for an instalment due under the agreement, and Mr. J.
Spankie said that after the adjustment if the Plaintiff had sued for
‘the whole Rs. 800, independently -of the promissory note, he counld
not doubt that the suit would ‘have been maintainable. Evidently the
~view which ‘the learned Judge took was that the obligation .to pay

* 21 W.RIL + 24 W.R., 88. 1 LL.R., 3°Cal.. 214.
§ 1 East, 55. } L.L.R,, 3 All. 717,
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Rs. 8oo existed before the promissory note was exccuted, and inde-
‘pendently of it.

Then comes the important case of Shaikh Akbar vs. Shaikh Khan®
(1881). It was also a suit on a promissory note which was insufficiently
sfamped, and was lost. Ankar Chandar Rai's, Prosanno Nath
Lahiri’s and Golap Chand Marwari’s cases were referred to

It was held that there was no loan independently of the note. Sir
R. Garth, C. J., explained, as it seems to me in a very lucid mannc -,
in what circumstances evidence may be given of the original considera-
tion where a promissory note Is inadmissible.

He said ‘‘whether evidence of the consideration for the note was
admissible depends upon the circumstances gnder which the note
was given.”’ He then went on in the words quoted in Ewiny vs,
White to explain that there are two classes of cases : one where the
cause of action is complete in itself, before u bill or note is given, and
the other where there is no cause of gction independently of ‘the bill
or note, “‘as for instance, when in consideration if A depositing money
with B, B contracts by a promissory note to repay it,.. here-there is no
cause of action for money lent or otherwise than upon the note itself
......In such a case the note is the only contract between the parties’’
He explains further that Ankar Chandar Rat’s and Prosanmo Nath
Lahiri’s were cases of this second class, while Golap Chand Marwari's
-case apparently belonged 4p the first class. He implies that Farz vs.
Price belonged to the first class; and states distincly that Fames vs.
Williams and other cases mentioned in Addison on Contracts, 3rd
Edition, page 1204 (? roth Edition, page 140) 1 did so,

In Hwa Lal vs. Datadin (1881) I, there was a loan already
existing, and part of it had been repaid, when a promissory note was
executed in favour of the creditor for the balance. This was clearly
a case {alling in*o Sir R, Garth’s first class, and the very brief judg-
ment of Judges Straight and Oldfield to the effect that the “‘existence
of the promissory note does not debar the Plaintiff from resorting to
the original consideration,” does not indicate that they proceeded on a
different principle. . ’

Valiappa Rawvuthan vs. Mahwmmed Kasim Mavakayar § (1881)
s‘milarly was not inconsistent. It was a suit upon a hundi. There
was nothing to show that the consideration was paid independently
of the hundi. The decision 'that the suit was ‘‘brought on the hundi
sind the Respondent can only recover on the hundi™ was only as far
as appears such a decision as Sir R. Garth would have passed in a
case falling in his second class.

In Radhakant Shaha vs, Abhaicharn] (1882), we have an instance
in which Sir R. Garth applied and incidentally explained -his own
decision in Shaikh Akbar vs, Shaikh Khan, 1t was a suit on-a hundi.

“'he Plaintiffs had advanced, (¢.e., lent} Rs. 500 to the Defendants on -

the security of the hundi. Sir R. Garth said, “‘if the c nsideration
for the bill had been an independent catise of actinn complete in itself

*They are cited by Addison as instances where a bill or-note-is given by way~
of payment of a previously existing debt,

4+ I.L.R., 7 Cal., 256. ff I.LL.R., 4 AlL, 135.

§ I.L.R., 5 Mad., 166. | I.LL.R., 8 Cal., 721.

Nes Wair
i
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Nea Wark  before the bill was given, the Appellant’s argument would have been

o, well founded. But here it is stated in the plaint, and it is evidently
Naa Crea. the fact, that the Rs. 500, which was the consideration for the bill,
was advanced . . . upon this particular bill, and as the bill itself is the

best evidence of the terms upon which the advance was made, the
Plaintiffs could not establish their case without proving the bill."” He
referred to Shaik Akbar’s case as fully explaining the law upon the
subject.

:'K?ishnasamé vs, Rangasemi * (1883), a suit on a promissory
note was placed by the Judges who decided it in the first of Sir
Richard Garth’s classes, the cause of action being complete in itself
before the giving of the note. The facts are not reported with suffi-
cient fullness to enable'me to state them independently. It must
be taken that the loan had been effected verbally in the first instance,
and that the promissory note was given afterwards on ‘‘ account of
the debt ”’ or as collateral security. If this was not so, then I think
that the classification would be wrong.

In Pothi Reddi vs. Velayudasivan + (1886), the terms of a contract
to repay a loan of money with interest having been settled and the
money paid, a promissory note specifying these terms was executed
laler on the same day by Defendant and given to Plaintiff. The pro-
missory note was not stamped. It was held that to rule that where
the original cause of action is the note or bill itself (Sir R.- Garth’s
2nd class), it is open to the Plaintiff, if the note is lost or not receivable
in evidence,—to frame his suit as one for money lent independently
of the note, would entirely nullify section gr, of the Evidence Act,
that ““when a loan is made by Plaintiff to Defendant, and in considera-
tion of that loan the Defendant contracts by a promissory note to pay
it with inferest at a certain date, there is no cause of action for money
lent or otherwise than upon the note, and if for want of a stamp the
note is not receivable in evidence, the Plaintiffs’ claim must fad.”” It
was held that that was a case of the kind.

In Balbhadar Prasad vs. The Mahavaja of Betia 1 (1887), a
decree-holder agreed with tlhie Maharaja to discharge an employé of
his from arrest in execution of decree, upon the condition that he (the
Maharaja) would pay the amount of the debt, Accordingly the Maha-
1aja executed a promissory note reciting the circumstances. It was
not stamped. It was held that evidence of the original consideration -
was admissible. Two of the three Judges gave different reasons for
iheir opinion ; Edge, C.J., that the promissory note did not express
what the real confract was, Oldfield, J., that there was nothing to
show that the document was intended to embody the contract between”
the parties, Straight, J., gave no reasons. With great respect I
;enture to doubt the correctness of this decision and the reasons givea

or if.

The document stated all the essential facts of the transaction, and
there is nothing to indicate that it was not intended to embody the

* LL.R,, 7 Mad., 112. T I.LLR., 0 Mad., o4.
tLLR., 9 AllL, 351, s
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terms of the contract. I think that section g1, Evidence Act, clearly
barred oral evidence.

We come next to Damodar Fagannath vs. Atmavars Babaji *
(1888). The facts were similar to those of Ankar Chandar Rai vs.
Madhab Chandar Ghosh. The Defendant borrowed Rs. 38 on a pro-
mrissory note. He adinitted this, but pleaded payment and relied
also on the note being unstamped. Jardine, J., held that the cause of
action was the promissory note, and that oral evidence was inad-
missible (or at least that the Defendant’s admi%sion did not avail the
Plaintiff's). , =

Birdwood, J.'s remarks are not very clear to my mind. But he
held that section g1, Evidence Act, excluded any evidence of the
transaction but the note itself. The decision was therefore clearly
iz;) accordance with Shaikh Akbav vs. Shatkh Khan as interpreted
above.

In Pramatha Nath Sandal vs® Dwarka Nath De T we have the
first authoritative pronouncement that in Sir R. Garth’s class 2, as
well as in his class 1, oral evidence of the ‘‘original consideration”
may be given independently of the promissory note.

%he most important part of the judgment is quoted in Ewing vs.
(White. 1 shall refer furtf@r on to its interpretation of Shaikh Akbar
vs, Shaikh Khan. 1 will only remark here that the learned Judge did
ot touch upon section g1 of the Evidence Act, and that his decision
proceeded mainly on the Defendant’s admission of the loan and of
the execution of the note in question. :

In Ramachandra vs. Venkataramane 1 (189g) a Plaintiff who
was uuable to .ely upon his promissory note was allowed to resort to
the original consideration.  But the report of the case does not
enable me to say whether the facts fell into class 1 or class 2 of
Shaikh Akbar vs. Shaikh Khan. It cites no authority, and gives no
explanation of the conclusion come to. In its reference to Pothi
Reddi vs. Velayudasivan T confess that I do not understand the
jud%énent.

yvishuaji vs. Rajmal § (1899) followed Pramatha Nath Sandal
vs. Dwarke Nath De. It was a case whether Plaintiff lent the Defen-
dant Rs. 675 and at the same time took a hundi * to secure its repay-
ment.”’ In other words, it was a case falling into Sir R. Garth’s
second class, Jenkins, C. J., said that ** Golap Chand Marwarl's case
lays down no new law but merely professes to follow Farr vs. Price,
which is but one of many cases where the law has been similarly
expounded,”” and referred with approval to Sir C, Petheram’s
decision in Pramatha Nath’s case and his experience and knowledge
of commercial law. o _ _

He went on to give his reasons for thinking that section g7,
Evidence Act, does not bar oral evidence in these cases. He said
6t is true that the terms of the contract contained in the Hundi can
...only be proved by the hundi, but this does not prevent proof of the
loan independently of the note.”

B

-“

# 1.L..R., 12 Bom., 443. + LL.R., 22 Cal,, 851.
+ L.L.R., 23 Mad,, 527. § I.L.R., 24 Bom., 360. .
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Oldfield, J., in Balbhadar Prasad’s case, had apparently taken a
similar view which he supported by a quotation from Best on
evidence.

I venture with the utmost respect to express the opinian that this-
is not a justifiable interpretation of section g1, Evidence Act, and
that if it were correct, it woulc nullify the provisions of that section
altogether,

T'he object of section g1, Evidence Act, is to exclude not oral

“evidence of the contents of the document, but oral evidence of the

transaction. As Amir Ali and Woodroffe say quoting from Tayler
{gth Edition, paragraph 401} ““Oral proof cannot be substituted for
the written evidence of any contract...which the parties have put in
writing ... The written contract is not collateral, but is of the very
essence of the transaction” (Amir Ali and Woodroffe, Evidence Act,
4th Edition, page 454).

Mz. J. Candy in the same case referred to Hira Lal vs. Datadin
as authority for holding that section 91 did not bar oral evidence.
But as we have seen, Hira Lal’s case was one where the cause of
action was complete before the promissery note was executed.

The last and most recent is Pavsotam Navain vs. Talley Singh®
(1903), which was decided by Mr. J. Alkman. The Plaintiff Sied on
a promissory note which was insufficiently stamped. The facts were
that the Defendant borrowed Rs. 200 on terms contained in the note
which was given at the time of the loan.

It was held that the Plaintiff was not entitled to set up a case
independent of the note. The learned Judge referred to Shaikh
AEbay vs. Shaikh Khan, Radhakant Shaha vs, Abkai Chavh, Hiwva
Lal vs. Datadin and Pramathe Nath Sandael vs. Dwarka Ngth De
and dissented from the latter’s interpretation of Sheik Akbar vs.
Shaikh Khan. He held that when a Plaintiff lends money on terms
contained in a promissory note given at the time of the loan, he must
piove those terms by the promissory note, and that the 'lecisions
which have held otherwise ignore the provisions of sections g1, 65
and 22 of the Evidence Act.

I am under the disadvantage of being unable to refer to any of
the English cases cited. None of the decisions which profess to rely
on them give sufficient information of the facts to enable me to form
an opinion of their precise effect.

it is, however, noteworthy that the learnéd Judges who apparently
regarded them as an authority for admitting oral evidence, in cases
falling in Sir R. Garth’s second class, either omitted altogether t
consider the bearing of section g1, Evidence Act, or else put forw.arg
explanations of that section which will not bear scrutiny.

Sir R. Garth’s exposition of the law in Shaikh Akbar vs. Shajkh
Khan has been accepted on all hands as correct. And I have no
besitation in giving my adherence to Mr. J. Aikman's interpretation
of it in the last cited decision, rather than to that adopted in Pramathe

-Nath Sandal vs. Dwarka Nath De and in Kvishnaji vs. Rejmal.

* 4. LR, 26, All, 378,
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There can be no manner of doubt that Sir R. Garth distinguished
between cases in which a cause of action is complete in itself before
the promissory note is given, cases, that is, where ¢.g., *he loan and
the givind of the promissory note are different transactions, and the
rote is not a reduction to writing of the loan transaction, and cases
where the bill or note is given as part of the original transaction, as
the written record of that transaction : and that he did not intend to
say that in the second of these two classes of cases, the creditor may
disregard, the bill or note, and sue on the original consideration.

For the reasons explained by Mr. J. Aikman, I am of opinion that
this is clear from the judgment in Shaikh Akbar’s case-itself and in
face of Radhakant Shahe vs. Abhaicharn, it is impossible to adopt
any other interpretation. There is nothing about a loan to take it
cut of the operation of section g1, Evidence Act.

In short, I hold that where the promissory note is the record of
the loan transaction, section gi, Evidence Act, debars the Plaintiff
from resorting to the eriginal consideration. In the present case the
document was to the following effect :—

“On the 8th Wago lazan, 1265, Ko Waik and his wife Mi Ni......
said to...... U Chit and son Ko Po Tun,...... We are in need of
money, please lend us Bs. 400, on interest at 4 annas per Rs. 10 per
raonth ; accordingly......... U Chit and son......... lent the money on
interest at 4 annas per Rs. 10 per month., The priacipal and interest
must be paid in full on the forthcoming month of Tagu, Ko Waik and
WGy i agreeing that in case of failure to pay the money, the land
described below should be taken up and enjoyed :—This is the first
time the land has been mortgaged. It must not be mortgaged to
any .ne else.” ‘

The latter part was ineffective for want of registration, but the
former part, wgich contains a distinct promise to pay, comes within
the definition of a promissory note given in section 4 of the Negotiable
Instruments Act (1881).

Tt is also obviously on the face of it, the record of the loan trans-
action.

It follows from what has gone before, that section g1, Evidence
Act, barred the admission of oral evidence of the loan.

With reference to the evidence adduced in proof of the execution
of the promissory note, the Lower Appellate Court omitted to come
to any finding on it. Presumably, the learned Judge did not think
tke evidence sufficient, or he would not have remanded the case for
proof of the original consideration. But this is uncertain, I therefore
record my opinion that the Subdivisional Court came to the right
conclusion. The witnesses were in disagreement. Two of the.s
were casual witnesses and the third a daughter of the Plaintiff, Nga
‘Chet’s. All were cont.adicted by the document itself when they
gtated that it was signed for Defendant, Nga Waik, in ink. As Nga
Waik was literate, there was also no rezson why he should not have
signed his own name. It was not f course necessary for him to do
s0. But a person who lends money and does not take the precaution

Nes Waxg
k4
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of getting the debtor’s own signature, adds very greatly to the
difficulty of proving his case if he ultimately has to go into Court.

The Dofendant-Appellants entirely denied the loan. Their
defence was that the claim was a false one, and that they ‘were else-
where at the time when they were stated to have signed the
document. They adduced evidence to prove the alibi. It is not
necessary to discuss that evidence. The Plaintiffi-Respondent
failed to prove the execution of the document,

The Lower Appellate Court’s decree is set aside and the Plaintiff-
Respondents’ suit is dismissed with costs.
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Evidence—S8, 18 (2), 21, 65, 66, 91, 157, 167.

Before G. W. Shaw, Esq.
MI LE BYU »s. MI SHWE MYA AND NGA BA O.
Mr. C. G. S. Pillay—for Hppeilant.
. Mr. ¥. €. Challerjce—for Respondents.

“Hearsay”

Distinction between secondary evidence of the contents of a document and oral
evidence of the transaction.

Roforences :
U.B.R., 189z-96, 11, 586.
18g7-o1, I1, 382, 536. ' .

The Subdivisional Court in trying this case seems to have pro-
ceeded as though the rulings of this Court for the last 16 years had
not existed. :

In the first place the rules contained in section 8y of the Transfer
of Property Act required that all interested persons should be joined
as parties—if they did not wish to be Plaintiffs, then as Dezfendants.
This has been the law in Upper Burma since 18gz. See Nga Ko vs.
Nga Kye,” and Upper Burma Courts Manual, paragraphs 650—661.

The Defendant also in her written statement expressly took an
objection on this ground.

Haowever, the non-jofider cannot now be considered,

In the next place it appeared from the Plaintiff Mi Shwe Myi's
preliminary examination that there was a document of mortgage, and
sections 65 and 66 of the Evidence Act required that the Court should
‘take notice of that fact. Innumerable decisions of this Court have
insisted on the due observance of the Law of Evidence in this parti-
cular c%. for cxample Abdur Razzak vs. Mi U ** and Mz Ein Min vs.
Tun Thal |

Tlhe Plaintiffs-Respondents did not ask that notice might be given
fo Defendant-Appellant to produce the mortgage deed and no such
notice was given to her. The Court nevertheless proceeded at
ence to accept oral evidence which has been described as secondary
evidence. 1he ruling last cited is opposed to the application of the
second proviso to section 66 to a case like this, and my own investi-

ation of the meaning and effect of that proviso has failed to discover
any authority for its application to the case of a suit against a mort-
gagee. The question was whether the land in suit was included in a
‘mortgage which Plaintiff-Respondent recently redeemed. The
evidence consisted of the depositions of the mortgagor, Mi On I'win,
Plaintiff-Respondent’s aunt, (who ought to have been a party) that
she made the mortgage and that it was of such and such a character,
and certain statements made by Sein Get, Shwe Yin and Nga Aung,
which the Subdivisional Judge dismissed as ‘‘hearsay.”” There is no
‘mention of hearsay in the Evidence Act. On the assumption that
oral evidence of the transaction was admissible, the evidence of Sein

* 1U.B.R., 1892-¢6, 11, 586.
** J.B.R., 18g7-01, 1I, 382.
1 Ibid. 5356.

Ciorl Appeal
No. 318 of
906,
October r1th,~
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Get and Shwe Yin that Mi On Bwin told them that she had mort-
gaged the land in suit might have heen admissible under section 157,
Evidence Act, if the Judge had ascertained clearly that she made
the statement in question at-or near the time of the transactionj
and similarly the evidence of Nga Aung, that Mi On Bwin told him
the same thing, might have been admissible under the same section
1n the same circumstances, and also as evidence of conduct on the
part of Nga Pu under section 8, if the Judge had ascertained clearly
that Nga Pu was present, heard what Mi On Bwin said and preserved
silence; while Sein Get's and Nga Aung’s evidence, thai Nga Pa.
gald that the land in suit had been mortgaged to him, would have-
been admissible as evidence of an admission under sections 18 (2)
and 21.

But the provisions of section g1 stand in the way. The terms of
the miortgage could only be proved by the production of the mortgage
deed or of secondary evidence of its contents, in case it was shown to
be lost or destroyed, or the Defendant-Appellant, after notice, failed
to produce it. It was not shown to be lost or destroyed, and the
Delendant-Appellant got no notice to produce it. If the oral evidence
adduced had been in the nature of secondary evidence, I should:
have been disposed to remand the case for it to be either put on a
proper footing or shown to be inadmissible. The ignorance in the-
Lower Courts of parties and Advocates and, 1 regret toﬁsay,
sometimes of Judges, is so great that I am loath to decide a case on-
a ground of the kind when proper enquiry has nét been made.

But the evidence neither of Mi On Bwin nor of Sein Get nor of
Shwe Yin nor of Nga Aung was secondary evidence. It was oral
tvidence, either direct or as to.admissions of the terms of the
mortgage transaction which section g1 does not admit.

There was therefore no admissible evidence wlatever &f the-
morigage. ’ &

And there was no evidence to support Plaintiffs-Respondents’
allegation that at the redemption Defendant-Appellant allowed
redemption of the land in suit. In fact it is evident from their own.
statements that she did not.

The evidence that the land in suit belonged at one time to
Plaintiffs-Respondents’ predecessors, was not evidence<of the mort-
gage at all. I hold therefore that Plaintiffs-Respondents failed to-
establish their right to redeem the Tagundaing land. And the-
lower Courts, by deciding in Plaintiffs-Respondents’ favour on
inadmissible evidence, acted in contravention of the Law of Evidence
{see section 167, Evidence Act).

The decree of the Lower Appellate Court is set aside and thet
Plamtiffs-Respondents’ suwit is dismissed, with all costs.
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S it i e

Bvidence—y2,

Before D). Il. R. Twomey, Esq.

MI GYWE + KESHAN RAM, JIBAN RAM avn V. A, R. ALLAGAPPA
CHETTY.
Me. A. C. Mukerjee—for Appeilant.
Mr. H. M. Liitter—for Respondents.

Held,—that a person who has executed a deed of sale cannot be allowed to
produce oral evidence showing that the transaction was intended to take effect
only as a mortgage, unless the cvidence tendered is shown to be admissible
under one of the provisves to section gz.  Also—that e embargo containgd in
section gz, applies not only to direct evidence of a contemporancous oral agree-
raent but also to indirect evidence showing by the acts and conduct of the parties
that there was such an agreement,

Rejerences :

I.L.R., 22 All., 140.
25 Mad., 7.

% L.B.R., 100.

LR, 4 Bom., 504.
e = 20 Bom., 110
e e e 20 Boun., 420,
wm—m - 5 (al., j00.

Shephard and Brown'sfransfer of Property Act, 6th Ed., p. 243.
U.B.R., rgoz-o3, 11, Evid., 1.

In September 1901 the Plaintiff-Appellant, Mi Gywe, and her
husband (since deceased) conveyed their house and land by a deed
of sale to Keshan Ram and Company, a firm of Mandalay traders.
Mi Gywe and her husband had already received Rs. 500 from them
ar.d a further sum of Rs. 500 was received at the time of the con-
veyance. The vendors were allowed to remain in possession, but the
property was transferred to Keshan Ram's name in the Town Lots
register, and although the vendors continued to pay the rates and
taxes, the receipts were made out in Keshan Ram's name. In 1903
Keshan Kam and his partner mortgaged the property to the 2nd De-
tendant for Rs. 1,000.

The Plaintift-Appellant sued to redeem the property for Rs. 6oo
(the amount received from Keshan Ram & Co. less Rs. 400 repaid
by the Plaintiff-Appellant) alleging a contemporaneous oral agree-
ment that the transaction of rgor should be treated as a mortgage
and not as a sale,
~ The Plaintiff-Appellant produced two witnesses, whose evidence
the Lower Court believed, that the intention was to mortgage the
property as security for money advanced. Stress was also laid on
Keshan Ram’s acts and conduct as showing the intention of the par-
ties. He collected no rent from the Plaintiff-Appellant and her
husband, and never took possession. Moreover, he signed receipts
for Rs. 300 and Rs. 100 in the Plaintiff-Appellant’s account book,
and the payment of Rs. 300 is shown in the Burmese entry in this book
as 335H 0> t.e., “‘Instalment towards price of house.”
But it must be noted that Keshan Ram at the same time made an
entry in his own vernacular to the effect that he had received the

Civil Appeal
No, 14 of
I907.
September arst,
1908,
e
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Rs. 300 “‘on a former account.” He said that the payments of
Rs. 300 and Rs. 100 were partly towards a running account and partly
on account of rent of the house which after the sale he let to the
Plaintiff-Appellant. Keshan Ram did not prove, however, that the
payments were partly on account of rent, and his accounts which were
produced did not show that he had received any payment from the
Plaintiff-Appellant as rent. The Lower Court thought thafthe direct
evidence of what was said at the time and the indirect evidence as to

" the acts and conduct of the parties were sufficient to prove the

Plaintifi-Appellant’s.contention as to a contemporaneous oral agree-
ment, whereby the transaction of 1901 was to operate as a morigage
and not as an outright sale. The learned Judge next considered rul-
imgs of the Privy Council and the High Courts as to the bearing of
the Evidence Act, Section gz, on such cases as this. He recorded
no definite finding on this point, but was “'inclined to think Plaintiff’s
evidence is altogether inadmlssible under section g2, Evidence Act,
and that no fact has been proved under proviso(r) which would in-
validate the deed and entitle Plaintiff to any relief, unless it can be
said that the sale was a mere paper sale without any transfer of pos-
session.”” Later on he remarks **“The whole case then turns on the
question of delivery of possession,”” and then points out that ‘‘under
section 54 of the Transfer of Property Act delivery of possession is
not essential to create a valid sale.”” As delivery of possession is
not essential, the learned Judge's previous remark that the whole
case turns on delivery of possession is rather inconsequent. Finally,
he decided, but “‘with great hesitation,”’ that the Plamtiff’s suit must
be dismissed.

The highest authority on the application of section gz, Evidence
Act, to cases of this kind is that of the Privy Council ruling Bglkishen
Dass v. Legge (x). The question before Their Lordships was whether
certain deeds constituted a mortgage or an out-and-out sale, and they
beld oral evidence of intention to be inadmissible for the purpose of
construing the deeds or ascertaining the intention of the partiesp
Section g2 of the Evidence Act was to be strictly observed, and it was
further ruled that certain cases in the English Court of Chancery which
were referred to in the judgment of the High Court have no application
to the Law of India as laid down in the Evidence Act. This decision,
however, has not been uniformly interpreted and applied by the
various High Courts in India. The conflict of opinion among the
High Courts is fully described in the Lower Burma (Full Bench) case,
Maung Bin v. Mi Hlaing and others (2), in which the facts were very
similar {» those of the present case. The learned Judges (Fox, Adam;
son and Irwin), dissenting from the Calcutta High Court’s interpreta-
tion of the Privy Council decision, adopted the views expressed by the
Madras High Court in Achutaramaraju v. Subbaraju (3), that evidence
of the acts and conduct of the parties is not admissible to show that an
absolute conveyance was intended to operate as a mortgage or condi-
tional sale only. Such evidence could be rclevant only on the ground
that the conduct leads to the inference that there was a contempora-

(1) LL.R,, (1899) 22 All,, 149. (2) LMB.R., {rgos) I1I, roo. {3} L.L.R., (1g0I1)
25 Maa., 7.
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neous agreement or statement between the partles that the absolute
sale deed was to operate only as a mortgage ; but section g2 enacts
that no evidence of any oral agreement shall be admitted to vary the
terms of a written contract or grani, and no exception is made in the
provisoes in favour of evidence relating to the acts and conduct of the
parties from which an inference might be drawn that there was such
an oral agréement. The Boinbay IHigh Court in the recent cases
Dattoo v. Ramachandra (4) and Abaji Anuaji v. Laxman (5) came to
substantially the same conclusions as the Lower Durma Chief Court on
consideration of the Privy Council ruling. In the former case evi-
dence had been tendered to show that the ostensible vendor remained
in possession, that there was no transfer of the 3and in suil, and that
the consideration was inadequate. The Plaintiff had contended ‘that
these circumstances should be considered in deciding whether the
transaction was really a mortgage or a sale. The High Court held
that the contentign was opposed to the Privy Council ruling. In the
latter case it was held that evidence of intention cannot be given for
the purpose of construing a document which on the face of it is a sale
gut-and-out.

It is also worth remarking that the later rulings of the Calcutta High
Court which were disgented from by the Madras High Court and in
the Lower Burma case,Maung Bin v. Mi Hlaing, are at variance with
earlier decisions of the Caleatta High Court to the effect that the rule
*expressed in section 92 is no less infringed when an agreement {n-
consistent with the terms of a sale deed 1s proved by evidence of acts
and conduct thart it is ‘when such an agreement is proved by direct
evidence [see Daimodee v. Kaim Tavidar (6)].

In Upper Burma it was held by the Judicial Commissioner, Mr,
(now Sir} Harvey Adamson, in 1902, [Lx Gyt and one v. Hla Byu
and one (7)], that oral evidence is admissible ‘‘to show from the
collatern]l circumstances of the case’” whether an actual sale was
antended by the parties to be a mortgage. It was said that “‘the
Court will look to the surrounding circumstances and the acts and
conduct of the parties in order to ascertain’’ their intention.. The
view taken by the learned Judicial Commissioner in that case appears
to have been based mainly on a Bombay decision of 1880, Baksu
Lakshman v. Govinda Kanji (8)]. But the Privy Council ruling
(1) of 1899 was not referred to, and it therefore escaped the Judicial
‘Commissioner’'s notice that the ground on which Mr. Justice Melvill
based his decision in Baksu Lakshman v. Govinda Kanji (8) had
been (as Mr. Justice Fox afterwards expressed it in Maung Bin's
.case) cut away entirely.

Moreover, Sir H. Adamson waz himself a member of the Full
Bench which decided Maung Bin v. Ma Hlaing (2), and his judgment
in that case shows that he receded from the position taken in the
Upper Burma ruling of 1goz.

T (4 IRR., (1905) 30 Bom., %19‘

{5 426.

(6} I.L.R., (1879) 5 Cal., 300, and Shephard & Brown's Transfer of Pro-
perty Act, 6th Ed., p. 243.

{7) U.B.R,, 1902-03, II, p. Evid., 1.

{8) I.L..R., 4 Bom., 504.
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According to the authorities which have now been cited, it is
clear that a person who has executed a deed of sale cannot be allowed
to produce oral evidence showing that the transaction was intended
to take effect only as a mortgage, unless the evidence tendered is
shown to be admissible under one of the provisoes to section gz. It
is also clear that the embargo contained in section gz applies not onlv
to direct evidence of a contemporaneous oral agreement but also to
indirect evidence, showing by the acts and conduct of the parties that
there was such an agreement.

1 entertain no doubt that the Lower Burma interpretation of the
Privy Council rulihg is correct, and that the learned Judges of the
Chief Court have correctly expounded the principles of section 92 of
the Evidence Act.

These principles may now be applied to the present case. [ find
that proviso (1) to section g2 is relied upon by the Plaintiff-Appellant
as covering the evidence which she produced to defeat the sale. It
is urged that there was fraud in the execution of the document. As
to this argument, it is sufficient to refer to the statement in the
plaint that the Plaintiffs consented to execute a sale deed on the
understanding that the transaction would be treated as a mortgage.
It is clear therefore that she knew what she was doing, and her
subsequent statement on oath that she did not know what sort of
document she was signing is unworthy of belief. But it is cor*ended,
finally, that there is fraud in the very fact that the Defendant Keshan
Ram denies the mortgage and falsely claims the transaction to have
been a sale. This contention is very clearly shown to be untenable
by Sir H, Adamson’s remarks in Maung Bin v. Ma Hiaing (2). As
ke points out, if such a contention were valid there would be no
conceivable case in which the terms of proviso (1) would not exempt
from the operation of section 92, evidence of a contemporaneous oral
agreement which i3 denied by the opposite party. “Tlis is a
veductio ad absurdam. The provisions of the section would in all
cases be rendered nugatory by the provisions of the proviso.”

On the grounds which have been stated above, it must be held
that the evidence produced by the.Appellant was inadmissible. 1
concur in the dismissal of the suit and dismiss this appeal with costs.
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FEvidence—32s5."

Before G. W. Shaw, Esq., C..S.I.

MI SE BAW, NGA TAING axp MI E NYEIN (Appeliants) v. MI MIN YA,
NGA HMYA, NGA PAW U, legal representative of NGA TUN AUNG
(deceased), MI THET PU, legal representative of NGA U THA
gdéceased), NGA PO TIN, MI WA BAUK, MI PA DAUK, NGA PAN

legal representative of MI MIN_ THA (deceased), NGA SHWE
KY1! asp NGA NET (Respondents).

Mr. Pillay—Advocate for Appellants.
Mr. Tha Gywe-—Advocate for Respondents.

Supplementary Survey Records. , s 3
Held—msufficient in the absence of other reliable evidence to prove a mort-
gage.

References :
Directions to Revenue Officers concerning Supplementary Survey in
Upper Burma (Edition 1903).
2 L.B.R., s6.
U.B.R., 1004-06, 11, Bvid., p. 3.

PLAINTIrFS-RESPONDENTS sued to redeem 1460 acres of land
alleging a verbal mortgage in 1263 B.E. (1g901-02) by their prede-
cessor, Shwe Hlauk, to Defendant-Appellant Mi Se Baw’s husband,
Nga Kun, since deceased..yThe other Defendants-Appellants are
mortgagees (or sub-mortgagees) of Mi Se Baw and Nga Kun.
Defendants-Appellants denied the mortgage. It was therefore
incumbent on Plaintiffs-Respondents to prove the mortgage they
alleged, and if they did not do so satisfactorily their suit failed. It
was not necessary for the Defendants-Appellants to adduce any
cvidence. The defence was that the land was the bobabaing of Nga
Kun. But if they failed to prove this the fact was immaterial.
These things have ben repeated so often in the published Rulings of
this Court that it s astonishing to find them still overlooked.

The Towunship Court held that Plaintiffs-Respondents had failed
to discharge the burden of proof. The Judge did not discuss the
evidence with as much intelligence as I should have expected from
bim; he is ordinarily sound and sensible. But his conclusion was
certainly right.

The Lower Appellate Court’s judgment which reversed the deci-
sion of the Township Court and granted Plaintiffs-Respondents a
decree for redemption surprises me greatly. The learned Additional
Judge usually displays an adequate acquaintance with the law and
sound common sense in applying it. Here it is only too apparent
that he fell short in both respects.

The Plaintiffs-Respondents’ first witness was the Record-keeper
of the Land Records Office. He was unable to give any relevant or
admissible evidence. What Plaintiffs-Respondents apparently
wanted to prove was the entry of the alleged mortgage in the Settle-
ment Records. The proper way and the only way to do that was to-
obtain and put in evidence a certified copy. [Section 65 {¢) and note
to the same, Evidence Act. ]

Civil 20d Appeal
No, &6 g}?
1508,
November 15th,
Igog.
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The second witness, Aung Dun (the village headman), stated that
the iand when he first knew it 20 years back belonged to Shwe
Hlauk, and that eight years before suit it got into the possession of
Nga Kun. That was the only relevant or admissible evidence in his
deposition.

The third witness, Tha E, a cousin of Shwe Hlauk, said that he
and Shwe Hlauk jointly owned the land in dispute and 1afd to the webt
of it,and that eight years back they partitioned, and the land in suit
fell to Shwe Hlauk ; also that.‘‘about six years ago’’ Nga Kun told
him the land in dispute had got into_his possession under mortgage.
That was the only relevant or admissible evidénce in his deposition.

The fourth witness, Shan Gyi, uncle of the Plaintiff-Respondent
Mi Min Ya, said that he had known the land for 52 years and that it
used to belong to Shwe Hlauk, also that about five years ago Nga
Kun told him he had bought the land. That was the only relevant
or admissible evidence in his deposition.

That was the whole of the Plaintiffs-Respondents’ evidence
except—

11) a certified copy of the Supplementary Survey Map and
Register for 1899-1900,
(2) a certified copy of the Supplementary Survey Map and
Register for 19o6-07,
both of which showed Shwe Hlauk and his son-in-law, Nga Hmya,
as owners, the first Nga Kun and Mi Se Baw as mortgagees, the
second Nga Taing and Mi E Nyein as mortgagees.

The witnesses’ depositions before referred to contain several
inadmissible-statements as to what the witnesses heard, as to what
Shwe Hlauk said, and as to what was recorded in a Revenue Register,

The fact that the land belonged to Shwe Hlauk at a former time
did not help the Plaintiffs-Respondents. This hag been exXplained in
several of the published Rulings of this Court. &

Tha E as a cousin of Shwe Hlauk’s was not a witness whose
unsupported statement as to an admission by Nga Kun-—a statement
of the vaguest possible character besides—was entitled to jmplicit
credit if it had stood alone. But what are we to say of it when we find
that Shan Gyi, Plaintiff-Respondent Mi Min Ya's uncle, deposed to a
perfectly inconsistent admission? On the face of it, it cannot F:
2ssumed that “‘bought” meant ‘‘received in mortgage ’ But if this
witness had al.o deposed to an admission of the mortgage his evidence
would be no better that Tha E’s, and one would not corroborate the
other since they did not profess to refer to the same occasion.

It Mi Sa U v. Nga Pyan,* 1 explained how entries in Settlement
Records are made and what their position as evidence is, anél I
refused to uphold a decree for redemption based on Settlement
Records of 2 mortgage supported by no other reliable evidence. The
learned Additional Judge of the District Court does not seem to have
tead that decision. .

The character of Supplementary Su-vey Records is similar; but
the value is rather less. The Directions to Revenue Officers concern-

#* U.B.R., 1904-06, 11, Evid., page 3.
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ing Supplementary Survey in Upper Burma* explain their purpose,
and the method in which they are made.

The object is to keep the Settlement Records up to date, and this
is effected by having a revised map and revised registers prepared
annually in which all changes since the records of the previous year
were prepared are recorded. For the correct record of these changes
the Revenue Surveyor is responsible (Direction 21). His work is

checked, as follows 1~

1. The Inspector is required to verify the Revenue Surveyor’s
work in a proportion of cases. As regards the particular class of
éniries here in question, the proportion is 12 per cent., or one holding
out of ei%ht.

2. The Superintendent of Land Records is required to t&st
personally the work of the Revenue Surveyor and Inspector in not less
than five per cent. of kwins in each Revenue Surveyor’s circle. (The
k.'wii;z i)s the survey unit, and is a division of a Kevenue Surveyor’s
circic. -

3, The District Officers are required to inspect so many kwins
with a view further to test the work of the Revenue Surveyor and
- his immediate superiors.

The Subdivisional Officer and the Township Officer have each
to inspect one kwin in each Revenue Surveyor’s circle. The Deputy
Commissioner has to inspect as many kwins as he can in the course
of his tours.

1t is evident that all this inspection does not afford a check as good
as that where the Settlement Officer after fixing a day, and with
all the people of the village before him, ‘‘determines and records
ithe tenu.e upon which each person holds.”” There every holding is
checked.,  In the nature of things, a great part of the Revenue
Surveyor’s work must escape verification.

And it has to be remembered that the entry of translers
(mortgages, etc.) is a very small and comparatively unimportant part
of the Revenue Surveyor’s work, and therefore unlikely to attract
particular care and attention.

There was nothing whatever to show under what circumstances
the entries in question in the present case were made.

In these circumstances, I am of opinion that the Supplementary
Survey Maps and Registers, supported by no other evidence than
what 1 have analysed and commented on above, were altogether
msufficient to support a decree for redemption in Plaintiffs-Respon-

dents' favour. _

A fact to be noted is that the map and register of 18g9-1900 date
two years before the year of the mortgage, as alleged in the plaint
1263 (=1901-02). The Plaintiffs-Respondents, of course, might have
made a mistake in their plaiit, but it is impossible they can succee‘d_m
ousting persons in possession by a hazy allegation of a morfgage with
nothing substantial of any sort to support it, but a couple of years
Supplementary Survey Records. .

* Ravigsed Edition, 1903.

Mt Sz Baw-
Va
My Miy Ya.
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The Lower Appellate Court, in my opinion, went seriously astray
in holding, as it practically did, that the entries in question were
sufficient. proof of the alleged mortgage unless the Defendants-
Appellants could show that they were incorrect. I regard this as 8n
unwarrantable extension of the rule stated in Yo Gyaw v, Mi
Ngwe.* : ’ .

The decree of the Lower Appellate Court is set aside and the
Plaintiffs-Respondents’ suit is dismissed with all costs.

# 2 L.B.R., s6.
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Execution—Signing.
Before G. W. Shaw, Esq.
NGA MVYATHHIN avp MI MYA GON 2. NGA MVYE avp NGA PO KYIN.
Mr. ¥. C. Challerjee—for Applicants.
Mr.'S. Mulerjee—{or Respondents. .

A man may sign a promissory note by getting some onc to write his name for

him.
References :
U.B.R., 1897-01, II, 301.
18p2-96, I, 303.
I, 462. f

Plaintiffs-Applicants sued for Rs. 100 principal and Rs. 87-10-8,
interest due on a promissory note, dated 2nd lezan, 1st wazo 1266
B:E,

There were four defendants. Nga Pyu did not appear, and the
case was heard ex-parte as against him. The Judge omitted to
examine the process-server or to record a finding that he had been duly
served. But Nga Pyu did not appeal or apply to have the case re-
opened. The claim against Po Yon was dismissed, and Plaintiffs-
‘Applicants did not appeal.

Defendants-Respondenteg Nga Myé and Po Kin, admitied
having signed a previous promissory note, but denled the note filed
with the plaint.

The first Court found against them. They appealed.

The Lower Appellate Court ‘‘dismissed the suit.”” Neither judg-
ment nor decree states whether the whole suit (against Nga Pyu as
well as Defendants-Respondents) was dismissed, or whether the suit
as against Defendants-Respondents only was dismissed. As the
grounds on which the learned Judge proceeded were common to Nga

yu and the Defendants-Respondents, it is to be presumed that the

suit against Nga Pyu was also dismissed.

Tl%e view which the Lower Appellate Court took of the case was
extraordinary. The gist of the judgment is “‘on the evidence the
conclusion would appear to be that the money was borrowed, but the
case is bad in law. The Plaintiff ought to have sued for money lent.
He should not have sued upon the strength of the promissory note
which is evidently written by one man and bears as a mark of genuine-
ness only one cross-mark. Before a suit can be brought upon a
promissory note, the Plaintiff must know and take precautions that the
note is duly executed. In this case the note has not been duly
cxecuted. Therefore the case fails on technical grounds.”

The learned Judge overlooked the fact that if for any reason the
promissory note was excluded, Plaintifis-Applicants were entitled to
succeed on prodf of the original consideration, unless it appeared that
the case was of the exceptional kind where the promissory note was
itself the original cause of action. Ewing vs. White* is conclusive on
this point.

But the finding that the promissory riote was not duly executed is

not sustainable. What the learned Judge apparently meant was that

* U.B.R. 18g7-01, I, 391.

Civil Revision
Mo, 50 of
1908,
Mareh 22nd,
1907,
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Nes Myrar Tuix jf Plaintiffs-Applicants’ witnesses’ account of the way the note was

v-
Naa Myr,

executed was correct, the promissory note was not duly executed.

What they said was that Ba Thaw wrote the note, and also wrote,
at the request of Defendants, their signatures, they holding or toucl-
ing the pen and Defendant-Respondent Nga Myé himsel? making a
cross-mark.

The District Judge apparently thought that the omission of .the
other Delendants to make cross-marks invalidated the whole trans-
action. He cited no authority for the view he took. None has been
cited before me and I know of none.

“Execution’” as applied to a document means its completion

according to law,
. In England in relation to**deeds’’ it consists or consisted of sign-
irg, sealing and delivery, of which the signing is or was perhaps not
recessary. In Upper Burma in Burmese times documents were in-
variably executed without being signed. This was fully explained in
Queen-Empress vs. Mi Nan T%a.'}‘ Since the date of that judgment
the Stamp Act of 1899 has taken the place of the Act then in force
{Act T of 1879), and in the later enactment ‘* execution *’ is defined
to mean “‘signing.” The effect of that definition is not altogether
ciear. But it only applies to the Stamp Act and need not ‘now be
considered.

Here the document in question being a promissory note, signature
was necessary by section 4 of the Negotiable Instruments Act, 188:.

But we have to see what signature means. This was considered
in Aung Gyi and another vs. Shwe Kyuf in connection with section 19
of the Limitation Act. 2 .

The Rulings collected in Rivaz's notes to section 19 of the Limita~
tion Act, to which reference is made in that decision, show that a
mark has been held to be a sufficient signature, and that the name may
be written by an agent duly authorized as well as by the person him-
gelf. The explanation to section 19, Limitation Act, expressly states
that signing means signed either personally or by an agent duly author-
ized, and this appears to be the English law on the subject (see Ency-
clopzdia of the Lawg of England S. V. Signed).

The General Clauses Act now in force in section 3, clause (52),
declares that "‘sign' is to be understood to include “‘mark’ in the
case of an illiterate person. This does not seem to alter the law with
respect to signing by an agent. But it is unnecessary to consider that
point, When the Negotiable Instruments Act was enacted, the
General Clauses Act in force (Act I of 1868) contained no definitidn
of signing. The definition was first introduced in Act I of 1887, %and
section 27 of the Negotiable Instruments Act means, according to
Chalmers, that it is “immaterial what hand actually signs the princi-

al’s name to a bill if in fact there is aathority to put it there.”” He:
states indeed in so many words that an agent signing for his principal
may sign the principal’s name simply. By section 132 of the Contract
‘Act an agent is a person eriployed to do any act for another who is

called the-principal.

e i TR

+ U.B.R., 1892-96, 1T, 303. i U.B.R., 1892-06, II, 462.
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It follows that a man may sign a promissory note by getting some Nea Myaz Tam
one else to write his name for him, and a mark is not necessary at all. . v
I am therefore of opinion that if the promissory note in question was Nea My,
signed in the way described by the witnesses for Plaintiffs-Applicants
it was duly signed, and duly executed.

In overlooking these considerations the Lower Appeliate Court was
guilty of an illegality or material irrepularity within the meaning of
section 622, Civil Procedure Code.

As the Lower Appellate Court did not discuss the evidence or deal
with the real points for determination, 1 canndt properly dispoge of
the case in these proceedings.

The decree of the Lower Appellate Court is set aside and it is
ordered that the Lower Appellate Court rehear the appeal according
to law.

Costs will abide the final result.
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Execution—Signing.

Before G, W. Shaw, Esy.
MI TA w»s. NGA SEIN.
Mr. ¥. €. Chatterjee—for Appeilant.
Mr. A. €. Mukerjece—for Respondent.

Held,—that a parabaik mortgage deed dated 1256 B.E. (2804-18¢5), though
not signed, was executed within the meaning of the Stampg, Act then in force (I of
1872}, and therefore liable to Stamp duty. ; i “

eld also,~that where the Defendant was alleged to be withholding an
uqstg};:ped parabaik document, that did not render secondary evidence ad-
missinie.

Mi Ein U vs. Aung Hmwe’s interpretation of Raja of Bobbili vs. Inuganii
China affirmed.

References ;
U.B.R., 1892-96, 1, 303.
—emem—— 1807-07, 11, 365, 421,
e 1007, 11, Bx. Signing, p. 7.
1LL.R., 19 Bom., 035.
L.R., 206 L.A., 262.

Plaintiff-Appellant sued~%o redeem a mortgage of 1377 acres of
land called Tandawya on payment of Rs. 6o. She alleged a partition
in 1255 {or 1250) B.E., at which this land fell to her as her share of
ancestral property, and a mortgzige to Defendant-Respondent in 1256.
She admitted that Defendant-Respondent had been previously in

ossession and that she never got actual possession, Deiendant-
Respondent admitied that Plaintiff-Appellant was a co-heir, but denied
that there ,was any partition at which she rcceived the land in suit,
and denied the mortgage. He said that this land belonged exclusively
to him., @

Plaintitt-Appellant in her plaint said that the mortgage was
recorded on a parabaik in possession of Defendant-Respondent.
Defendant-Respondent denied having any such document.

It further appeared in the course of the hearing that the partition
was also recorded on a parabaik, and the Subdivisional Court called
upon the witness who had that document to produce it, and inspected
it when 1t was produced and used it as evidence, but it has not been
submitted with the proceedings to this Court, and the record contains
no copy of it, and no other reference to it except what is to be found
in the evidence and the judgment. The Court also took oral evidence
of the mortgage without giving any heed to the question of a mortgage
deed, and granted Plaintiff-Appellant a decree for redemption on the
strength of that evidence.

On appeal the District Court reversed the Subdivisional Court’s
decree, and dismissed the suit on the ground that the parabik mort-
gage deed being unstamped, secondary evidence could not bhe
received.

It is now contended on behalf of Plaintiff-Appellant (1) that the
parabaik document not being signed was not “‘executed’’ within the
meaning of the Stamp Act, and t%ereforc'was not liable to stamp duty,
(2) that if it was so liable, secondary evidence ought not to have becn

Civi] Appeal
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excluded, since Defendant-Respondent was withholding the oirignal,
{(3) that apart from the mortgage, Plaintiff-Appellant was entitled to
succeed on the strength of the partition.

The learned Advocate has said nothing in argument on the third
point, and it is evident that it would not be sufficient for Plaintif-
iAppellant to prove that she got the land in suit at a partition in 1256
!'BE The case of Mindin vs* On Gaing * is conclusive.

It being pointed out to the learned Advocate that Act I of 1879,
which was the Stamp Act in force in 1256 B.E. (1894-18g3), did not
detine execution at all, he contends that it nevertheless must be taken
to have contemplated that execution meant signing, that the present
Act did not introduce any new law in defining execution as it did.
He claims that this argument is supported by the uniform practice ever
since the Stamp Law was introduced into Upper Burma. I do not
know what the object of introducing the definition of execution into
the Stamp Act of 1899 was. But I concur in the view which was
taken in Bhawanji Harbhum vs. Dowji Punja t (1894). The reason
why the Act of 1879 did not define “‘executed’’ and “‘execution’ pro-
bably was that ‘‘the practice of authenticating a document by signature
is not so common in India as in England, and instruments are often
completed without a formal signature at the end.” The learned
Judges said “‘the somewhat elastic term “‘execution’ without definition
is therefore employed. Now execution means completed, {Wharton's
Law Lexicon, Title‘“Executed”’). Execution is when applied to a
document, the last act or series of acts, which completes it. It might
be defined as formal completion. Thus execution of deeds is the
signing, sealing and delivery of them in the presence of witnesses.
Execution of a will includes attestation. In each glass of imstruments
we have to consider when the instrument is formally complete.”

This agrees with my recent remarks in Myat Thin vs. Nga Mye.}
The subject was fully considered in Queen-Empress vs. Mi Nan Tha§
cifed in that case.

There is nothing to show that in the Stamp Act of 1879 it was
intended to exempt from stamp duty instruments executed otherwise
than by signing ; and I have no hesitation in holding that the mortgage
deed in question was executed within the meaning of that Act, and
liable to Stamp duty.

Y am not called upon in this case to degide whether a similar instru-
ment executed since the Stamp Act of 189§ came into force is or is
not liable to Stamp duty.

On the second point it is contended that in the Privy Council gase
of Raja of Bobbili vs. Inugenti China || (1899) it was not necessary
to decide, and it was not decided whether an adversary should be per-
mitted to defeat the ends of justice by withholding a document, and
therefore Mi Ein U vs. Aung Hmwe, § went too far in saying that the
Ruling in the Raja of Bobbili’s case “‘includes all cases in which the
original writ has not been produced.”” 1 have referred to the Privy

¥ U,B.R., 18¢7-01, II, 421, :
1 U.B.R., 1007, 11, Ex. Signing, p. 1.
§ U.B.R., 1892-96, I,[?og. || L.R., 26 1.A., 262,
q U.B.R,, 1B97-01, II, 365.
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Councijl decision, and 1 see no good reason for dissenting from my
learned predecessor’s interpretation of it. It is true that the particular
casc was not one in which the adversary had withheld the document.
But the grounds on which the judgment proceeded were that the
clauses of the Stamp Act (1879g) dealt throughout with and exclusively
referred to the admission in evidence of original.documents, which at
the time of execution were not stamped at all, or were insufficiently
starmped. What the Appellant there contended was that a copy should
be admitted on payment of the duty and penalty. Their Lordships
ehserved, “In the opinion of their Lordships.the™effect of granting the
remedy which the Appellant maintaing he is entitled to would be to
add to the Act of 1879, a provision which it does noi contain, and
which the Legislature of India, if the matter had been brought under
their notice, might possibly have declined to enact.”

Similar remarks may obviously be made of the Plaintiff-Appellant’s
contention in the present case, which is that she should be allowed to
give (oral) sccondary evidence—apparently without even paying duty,
ahd penally—on the mere ground that Defendant-Respondent is with-
holding the original document.

And it s tnzi)c obierved that the Stamp Act of 1899, which governs
the present case in this matter, does not differ from its predecessor
in Lhis respecl, The Legislature evidently did not see fit to enact any
such provision as the Privy Council referred to, although the matter
had been brought under their notice by the decision in question.

I am therefore of opinion that the Lower Appellate Court was
right in holding that secondary evidence was inadmissible.

It follows that Plaintiff-Appellant’s suit was rightly dismissed,
even as the Raja nf Bobbili's claim to an estate worth Rs. 40,000 was
dismissed,

The appeal is dismissed with costs.
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Guardian and War:is-x'].

Before D. H. R. Twomey, Esq.

MA ZAKERIA vs. HARUN.
Mr. §. Mulkerjee~for Appellant.
Mr. 7. . Chatlevjee—fcr Respondent.
Held,—that where the only candidates for the guardianship of the property of

a minor arc the mother and a paternal uncle, there appears to be no authority,
under the Mahomedan law, for preferring the uncle. 3

References :
. Wilson's Digest of Anglo-Mahomedan Law, paragraph 112, Tagore
Law Lectures, 1873, page 476 and note.
I.L.R., z¢g All., 10.
U.B.R., 1892—g6, 11, page 340.

The Appellant, Ma Zakeria, is the widow, and the Respondent,
Harun, is the brother of one Maung Puca, Mahomedan, deceased.
Both of them alpplicd Lo the District Court, Mandalay, for appointment
as guardian of the persons and property of the minor children of
Maung PPu and Ma Zakeria.

The District Court appeinted Harun guardian of the property of
all the children, and of the persons of two of the sons who are over
seven years of age, and appointed Ma Zakeria guardian of the two
minor daughters and of one son who is under seven.

Ma Zakeria appeals under section 47 of the Guardian and Wards
Act, 18go. Section 17 of the Act lays down that in appointing a
guardian the Court shall be guided by what, consistently with the law
to which the minor is subject, appears in the circumstances to be for
the wellare of the minor.

It i clear that the personal law to which the minors in this case

are subject is the Mahomedan law. The provisions of that law as to
who are the guardians of the persons of 2 minor are different from the
provisions as to who are the guardians of the property of a minor.
As regards Hizanat, or custody of the person, it is a well established
rule that the mother’s claim stands first in the case of boys under seven
and girls under the age of puberty, and that after these ages the
Higanat belongs to the father, his executor, the paternal grandfather
and the paternal male relatives in the same order as for inheritance.
The text books cited in the Lower Court’'s judgment, and the

ruling of this Court in the case, Ma Thi and another vs. Aga Mahomed -

Yawad,* are conclusive on this point. There is no doubt therefore
that the orders of the Lower Court as to the custody of the five
children are in accordance with the Mahomedan law. -
Turning now to the question of the minor’s property, I find much
reason to doubt the correctness of the order assigning the guardian-
ship to the Respondent, Harun, paternal uncle of the minors. .
The learned Judge remarks: ‘It is quite clear that Ma Zakeria
has no right under Mahomedan law to be guardian of the property. I

¥ U.B.R., 18g2—06, II, p. 540.

Civil Appeat
No. azz of
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think fhis beyond dispute.”” He cites in support of this proposition
the following authorities :—
(r) The ruling in Ma Thi’s case already mentioned.
(2) Page III, Wilson's Digest.
{3) Fage 496, Amir Ali’'s Mahomedan Law, Volume 1. :

But these authorities do not support the learned Judge’s view.
The ruling in Ma Thi's caser does not deal with the question of
guardianship of property at all. The only question that arose in that
case was as to the custody of a minor’s person. Mr. Burgess inciden-
tally remarked that under Mahomedan law the mother would not be
the natural guardian of the minor’s property. That remark is in
accordance with all the texts. But it is equally clear that the paternal
uncle is not the natural guardian. The guardians of a minor’s pro-
perty are—

(1) the father,

(2) the father’s executor,

(3) the executor’s executor,

(4) thé father’s father.

(5) the executor of the last named, and

(6) his executor.
Failing all these, it was for the Kaz:, and therefore now is for the
‘Court, to appoint a guardian or guardians.* No provision-is made
for guardianship by the male paternal relatives as in the case of

uardianship of the person, and the Courts in India have affirmed that

%lood relations as such, other than the father or paternal gran ifather,
have nothing to do with the property of a Mahomedan minor.§
‘Where the only candidates for the guardianship of the property are
the mother and a paternal uncle of the minor, there gppears 40 be no
authority for preferring the uncle. It has been authoritative%r held
on the contrary in a recent Allahabad case I that the uncle has no
legal right under Mahomedan law superior to that of the mother. It
is for the Court to decide what appears to be for the welfare of the
minor. Section 17 (2) of the Guardian and Wards Act lays down
that the Court should consider the age, sex and religion of the minor,
the character and capacity of the proposed guardian and his nearness
of kin to the minor, the wishes, if any, of a deceased parent and any
existing or previous relations of the proposed guardian with the minor
.or his property. = .

The Lower Court saw no equitable considerations in Ma Zakeria's
favour. But I think the nearness of kin to the minors is certainly a
point id her favour, and I think the dishonest conduct of the uncle
and nephew, whose letters of administration were revoked in Civil
Miscellaneous Case No. 63 of 1905, Mandalay District Court, may
also be taken into consideration as indicating that in this case the
paternal collateral relatives generally are not predisposed ¢~ deal with
the property of the minors for the benefit of the latter. It does not
appear that the father expressed any wish in the matter of the

* Sir R. K. Wilson’s Digest of Anglo-Mahomedan Law, paragraph 112;
“Tagore Law Lectures 1873, page 470.

1 Note to paragraph 11z, Sir R. K. Wilson’s Digest.

7 LL.R,, 29 All,, page 10.
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guardianship.  On the whole I think that so far as the welfare of the
minors js concerned there s a decided balance of advantage on the
side of the mother’s appointment.

On the giounds which have now been stated, I set aside the order
ot the District Court appointing the Respondent Harun, a: guardian
of the minors’ property, and direct that the Appellant, Ma Zakeria,
shall be uppointed guardian of the property of all her minor children,
on furnishing security to the satisfaction of the District Court under
section 34 of the Guardian and Wards Act, 18go.

The orders of the District Court as regardg, the guardianshlp of
the persons of the minors are confirmed.

'{hc costs of the Appellant in both Courts will be borne by the
Respondent. The Advocate’s fee in this Court is fixed at two gold
mohurs.

Ma Zaxeria
w,
Harun,
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Limitation—5. Civil and Appeal
No. 140 of
Igo7. s
Before G. W, Shaw, Esq. Seibesbep azih,
NGA PO AN 9s. NGA NYUN BU, NGA SHWE OH axp BEER SINGH. s

Mr. §. C. Challerjes—for Appellants.
Mr. C. G. S. Pillay—for Respondents.

The true rule under scction § of the Limitation Act, is whether under the
special circumstances of cach case the Appellant acted under an honest though
mistaken belief formed with due care and attention.

In the exercise of discretion under the section the words ‘‘ sufficient cause ™’
should receive a liberal construction so as to advance gubstantial justice when no
negligence, nor inaction, nor want of bond fides is imputable to the Appellant.

here an appeal was dismissed for default and.the Appellant applied to
have the appeal re-opened on the ground that he was misled by his advocate who
had misunderstood the date fixed for the hearing.

Held,—that a fair opportunity must be given to the Appeliant to prove that
he had sufficient cause for his non-appearance, and the explanation, if made out,
would be a reasonatble one and the Appellant would be entitled under s=ction 558,
Civil Procedure Code, to have the appeal re-opened.

References

Notes Lo section 5, Mitra's Commentaries on the Limitation Act {1go7).

Xi. L.B.R., 23
LR, 13 Mad,, 2%%.
2% M., 106

——————21 Bom., 552.

This is an appeal under section 588 (27), Civil Procedure Code.
The first point for determination is whether it can and ought to be
admitted under section 5, Limitation Act, the proper time allowed for
presenting il having expired before it was presented.

The learneq advocate for Respondent has referred to the notes to
geeti m g in Mitra’s Commentaries on the Limitation Act {(1907).

The resull of the decision according to these notes is apparently
that a bond fide mistake in law may be suflicient cause Krishna v.
Chathappan * (1889) and Dadabhai v. Maneksha + (1896).

In the firgt of these cases it was said, ‘‘the true rule is whether
under the special circumstances of each case the Appellant acted under
an honest though mistaken belief formed with due care and attention,”
and that in the exercise of discretion under section 5, the words
“suflicient causc’’ should “‘receive a liberal comstruction so as to
advance substantial justice when no negligence nor inaction nor want
of bond fides is imgutable to the Appellant.”

According to Sir Arnold White (C.].) in Kichilappa Naikar v.
Ramenyjam Pillai § (1go1) the materjal question is whether the
Ap}ﬁllant has been deligent during the period of delay.

ow in the present case there was no want of diligence or bond
fides, and there was certainly some reason for the Appellant to
suppose that a second appeal lay under section 384, since the District

Court had gone into the merits although the Appellant did not appear
when the case wae called.

* 1.L.E., 13.Mad,, 26§. + I.LL.R., 21 Bom., 352.
I LL.R., 25 Mad., 166.
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The circumstances appear to me to Le distinguishable from those
of Nga Han v. Su Ya * and other cases that have been cited.

I hold, therefore, that sufficient cause has been shown within the
meaning of section 5, Limitation Act.

On the merits of the order in question, the gravamen of / ppellant’s
complaint is that the Lower Appellate Court did not give him an
opportunity of proving that he was prevented by sufficient cause from
appearing on the 15th December.

This appears to be well founded. The only record of the matter
consists of a very brief order endorsed by the Judge on the back of
the Appellant’s petition praying that the appeal might be readmitted.

The ground alleged by Appellant was that his Advocate wrote to
him telling him that the x5th January had been fixed, and that is
why he was not present on the 15th December.

The case had been fixed first for the 1oth December. On that
day Appellant attended, but Respondents had not been served and
the Judge was absent. The case was postponed till the 12th when
the Judge ordered fresh notice to issue for the 15th. As one of the
Respondents was in jail in Rangoon and the summons sent to the
Chief Court, Lower Burma, for service on him had not been returned
by the r2th, was in fact only returned on the 13th, and apparently
d'd not reach Magwe till the 16th, and obvious'y three days was an
insufficient time to allow of a notice being sent from Magwe to
Rangoon for service and return, the Advocate might very reasonably
have been expected to suppose that the isth January was meant.
The Appellant apparently put in evidence the two letters he received
from his Advocate on the subject.

The Judge gave no heed to any of these things, and did not
examine the Appellant or the Advocate or consider the circumstances
under which the alleged misunderstanding took place.

In the circumstances noted I am of opinion that the Appellant
would have been entitled under section 538 to have the appeal
reopened.

The explanation if sufficiently made out would have been a very
reasonable one.

The Code provides for cases being reopened where there has been
sufficient cause for the non-appearance. 1 think that this must be
construed in a fair and liberal manner. .

I do not think that the Judge treated the Appellant fairly in fixing
dates for the hearing of the appeal. He failed to sit on the day for
which thie case was first fixed. The Appellant very naturally wenf
home to his village, leaving it to his Advocate to appear on the next
day (two days later). People cannot be expected either to run backs
end forward between Magwe and their village every two days, or to
stay indefinitely in Magwe. )

This explains how Appellant was not present in person on the 12th.

Then in fixing a day, three days off, Jor service of a notice n
Rangoon, the Judge acted in a manner that was calculated to mislead
the Advocate.

* XI B.L.R., 23.
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I set aside the District Judge's order of the 22nd December Nea Po Aw
relusing to reopen the appeal, and direct that he give the Appellant .
an opportunity of proving the truth of his explanation, and if it is Nea Nyow Bo,»
proved, that he re-admit the appeal and dispose of it on the merits.

Respondents will pay the cost of this appeal.






UPPER BURMA RULINGS. 5

Limitation—1II, 178.

Before G. W, Shaw, Esq.

NGA LU DOK anp MI THA LI vs. MI SAN BAING.
Mr. C. G. S. Pillay—for Applicants,
Mr. A. €. Mukerjee—for Respondent.

Held,~—that after an appeal has been rejected under section 549, Civil Pro-
cedure Code, the Applicants may apply to have it restored on furnishing the
required sceurity. 130 special period of Limitation being provided for such an
application, the Article of Schedule I1 to the Limitation Act which applies, is
Article 178.

Recfevences :
I.L.R., 8 All., 313.
38 Al o,
U.B.R., 1892-g6, 1I, 279.

On the merits of the order directing Applicants to furnish security,
under scction 54g, Civil Procedure Code, it is unnecessary to say
anything now, though it seems doubtful if the Lower Appellate Court
had in view the Ruling in Mi Y% vs. Myat Kyaw, * and the Iundian
decisions on which it was based. Nor can any fault be found with
the order of the Lower Appellate Court passed on the 7th June Tast
rejecting the appeal on the failure of Defendant-Applicant, Lu Dok,
to apEear and the failure of Defendant-Applicant, Mi Tha Li, to
furnish security. Lu Dok was proved in the ordinary way to have
been duly served with the notice issued to him to show cause against
the application under section 549, and Mi Tha Li, wko did appear at
the hearing of that application on the 24th May and was heard and
given time till the 7th June to furnish security, stated on the 7th June
that she could not furnish security.

We have to do now with an application presented to the Lewer
Appellate Court on the gth August following by both the I efendants-
Applicants, praying that they might be allowed to furnish security,
and that their appeal might then be restored. They expressly cited
the Privy Council case of Bulwant Singh vs. Daulai Singh i as
authority for their prayer. The Lower Appellate Court however, in a
very summary order, without any reference to that decision, rejected
the application saying simply “‘I see no reason to reopen the case.”

I have given my best consideration to the judgment of their Lord-
ships, and it appears to me to be clear authority for holding that after
an appeal has been rejected under section 549, the Applicants may
apply to have it restored on furnishing the required securily. No
SFecial period of Limitation being provided for such an application,
‘he Article of Schedule II to the Limitation Act which applies, is
Article 178. Thus the application was in ample time.

The head note to the report of Bulwant Singh’s case, to the effect
that an appeal may be restored “‘on sufficient grounds at the Court’s
discretion,”’ is not borne out as far as I can see by the judgment
itself, which rather implies that if the Applicants can furnish the

* U.B.R., 1892-96, 11, 179. + LL.R., 8 All., 318,

Csvil Revision
Neo. 9g of
190%.
Fanuary 315t
1p08.
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security with a reasonable time, to be allowed to them for the purpose
after their application has been made, the appeal ought to be restored.

Apparently the learned District Judge here like the High Court in
Bulwant Singh's case, held that the Applicants’ petition to restore
after security had been furnished, ‘‘was not entertainable and could
not be listened to.” '

In both cases the error consisted in supposing that an order under
sectiont 549, Civil Procedure, is a final order.

I am of opinion that in rejecting the application of the gth August
as it did, the Lower Appellate Court was guilty of an illegality or
material irregularity within the meaning of section 622.

Following the course taken in the case above cited I direct that
Applicants may give security for the costs of the appeal snd the
original suit, (see Lekka vs. Bhauna),* of such a nature as chall be
satisfactory to the District Court, and within such reasonable time as
shall be fixed by that Court, and that upon their giving such security,
their appeal shall be restored to the files of that Court.

There will be no.costs of this appeal.

« I.L.R,, 18 All, 1o01.
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Limitation—Schedule—1II, 10.

Beforve G. W. Shaw, Esq., C.S.1.

NGA SHWE DOK, MI KIN sxp NGA KYE ». NGA NU, MI MI, NGA
MYA avp NGA PU.

Mr. C. G, S. Pillay—for Appellants.
5 Mr. 7. €. Chatterjee—ior Respondents.

Held,—that the right 1o redeem land in possession of & usufructuary mort-
agee does net admit of physical possession, and therefore limitation for a suit
or pre-cmption based on the sale of such a right runs from the date of registra-
tion of the sale deed.

References 1 —
[.L.R., g All, 234.
P.ic., No, 168 of 1884.
160 of 188¢.
45 of 18gs.
16 of 1902.
Mitra, Starling and Rivaz on Limitation.

Defendant-Respondent, Nga Pu, sold tke land in suit to the

Defendants-Appellants by a document dated zgth May 1906, which.

was registered on the 18th June 19o6. On the 16th December 1907
the other Respondents sygd to enforce an alleged right of pre-emption.

Defendants from the first pleaded that such a suit was barred b~
limitation, but in the First Court the real point of difficulty does not
seem to have been raised.

In the Lower Appellate Court and in this Court, however, it was
explicity alleged on behalf of the Defendants-Appellants that the suit
was barred under Article 10 of Schedule II to the Limitation Act, by
being instituted more than one year after the date on which the sale
deed was registered. Plaintiffs-Respondents, on the other hand,
count from the date of Appellants’ taking physical possession after
redeeming the mortgage.

The Additional Judge of the District Court said that he could find
no authority for the contention of the learned Advocate for Defen-
dants-Appellants that the subject of the sale did not admit of physical
possession, because the land was at the time of sale in possession of a
usufructuary mortgagee. He took it that the subject of the sale was
the land, and that as land admits of physical possession by its nature,
it was immaterial whether if was in possession of a usufructuary
mortgagee or not.

At first sight this seems to be a correct construction and appli-
cation of Article 10, hut closer consideration shows that it ig not.

The subject of the sale was the vendor’s interest in the property,
and that was what the Transfer of Property Act calls the right to re-
deem,—an incorporeal right, which fror. its nature did not admit of
physical possession.

The commentaries mention several decisions to this efect. I do
not know what bool: or books of reference the Additional Judge of the
District Cour: had at his disposal on the Limitation Law. There
are well known works by Mitra, Starling and Rivaz, not to attempt an

I0
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Nea Sawe Dox  exhaustie catalogue. All these mention the case of land in possession

7.
Nga Nu.

of a mortgagee, and cite the decisions just referred to, and they do
not, as far as I can see, so much as mention the view taken by the
Lower Appellate Court.
The following cases may be mentioned :—
Shiam Sundar v. Amanant.*
Bhawani v. Attav.+ ;
Gafar Khan v. Sattar.}
Tikaya Ram v. Dharam Chand.§

Mitra says, ‘‘Under Act XIV of 1859 the starting point was the
date of taking possession, under Act IX of 1871, it was the date of
taking actual possession, but under this Act (XV of 1877} it is the dats
of taking physical possession. There can be no physical possession of
an intangible thing such as a right to a reversion, or a right of
redemption of property in the usufructuary possession of a mortgagee.
......... The word “‘physical™ is highly restrictive, and the
term “‘physical possession’’ means ‘‘personal and immediate posses-
sion.””  And again, ““The words ‘does not admit of physical posses-
sion’ in this article mean ‘does not, for the time being, admit of
physical possession’.”” The last sentence is a quotation from a recent
(1902) Punjab case, Panna v. Bhagwan,| where it was held that a
house in the occupation of a tenant, when sold, did not admit of
immediate physical possession. .

Starlings says that under Act IX of 1871 there were differences of
cpinion as to whether the purchaser of an equity of redemption (sc.
right to redeem) got “‘actual possession” when the equity of redemp-
tren was completely transferred to and vested in him, e.g., by
rautation of names, or whether actual possession was obtained, when
the deed of sale was executed, or when the sale was 6therwise com-
pleted as by payment of the purchase money; and he adds, ““These
questions have been set at rest by the alteration in the present article,
which provides that when physical possession can be obtained, then
that is the date whence the period of limitation runs, otherwise it runs
from the date of the registration of the document of sale.”

This explanation of the alteration in the law seems to me to support
the construction which I have adopted, and to show that as, in the
present case, the purchaser of the right to redeem could not get
physical possession till he redeemed, the intention of the Legislature
was that limitation should run from the date 6f registration.

In view of my decision on the point of limitation, it is unnecessary
to go into-the merits of the case. )

The decrees of the Lower Courts are set aside and the Plaintiffs-
Respordents’ suit is dismissed with all costs.

*IL.R., 9 All.,, 234. 1 P.R., No. 160 of 1889.
+ P.R., No. 68 »f 1884. § P.R., No. 43 of 189;5.
ft P.R., No. 16 of 1goz.
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Limitation—Schedule—I1—I113, 115 120, 176.

Before G. W. Shaw, Esq., C.S.1.
MI LE BYU v. NGA CHIT PU.
Mr. R. G, Aiyanger—for Applicant.

In a snit for money due under an award or for specific performance of an
award, the period of hmitation, if not three years under Article 115 or Article
113, would be <x vears under Article 120 of Schedule IT of the Limitation Act.

Refoerences :
LR, 5 AllL, 263
1 AldlL, 3.
ey AL 285

.= - 23 Mad., 503.
U.LL.R., rgoz-00, 11, 481.

THE only point for determination is whether the suit was barred
by Limitation. It was a suit to recover Rs. 22 under an award of
arbitrators. The learned Advocate for Defendant-Applicant contends
that Article 176 of the Second Schedule to the Limitation Act, 1877,
applied.  The authorities he has eited as supportmg this contention
are the following 1
(1) Sukho Bibi v. Ram Sukh Das (1883).%

(z; Raghubar Dial v. ®adan Mohan Lal (1893).7
(3) Sovuavalli Aunial v. Muthayye Sastvigal (1900).3
{(4) Sheo Navain v. Beni Madho (1901).§

The first two were suits like the present for money due nnder an
award. The decision was that Article 113 applied.

The third and fourth were suits to recover immoveable property,
to which the Plaintiff’s right had been declared by an award. 1t was
held that they wer.: not suits to enforce an award and that the period
of Limilalion was 12 years. In the Madras case the learned Judges
doubted the correciness of the earlier Allahabad decisions. In Sheo
Navain's case, those earlier decisions were held to be distinguishable :
something had to be done under the award in those cases where there
nothing had to be done.

I am unable to see how any of these Rulings lends support to the
contention here put forward. There have apparently been no daci-
gions on the subject in either Upper or Lower Burma. The only case
I can find where the points that arise were referred to is San Dun v.
Di Bo, | but it was not necessary there to decide them. _

It appears to me that the contention put forward on behall ol
Defendant-Applicant is altogether unsustainable. Axticle :76 of
Schedule II of the Limitation Act, 1877, prescribed the period of
Limitation for an application under section 516 or section 325, Iivil
Procedure Code, 1882, It could not apply to a regular suit. This
was undoubtedly a regular suit, whether it be regarded as a mere suit
for money due under the award, or as a suit for spccific performance
of an award ; and the period of Limitation, if not three years under

*LI.R., 5 All., 263. T I.L.R,, 23 Mad,, 503.
t —— 16 AIl, 3. § - g3 All., 285,
| U.B.R., 1902-06, T1, 481.

Civil Revision
No, 18z of
1508,
Fune 28ihy
1909,
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M: Lz Bru ‘Article 115 or Article 113 would be six years under Article 120, Ifis
v, thercfore unnecessary to decide whether this was a suit to enforce a
Nea Cuitr PU.  contract within the meaning of Article 113, though I confess that
1 see no difficulty, having regard to the terms of section 30 of the'
Specific Relief Act, in applying Article 113 to a suit to enforce an
award, at least where there was something to be dore under the

award, and it is sought to get that thing done.

The application is dismissed with costs.
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L.and and Revenue Regulation—39, 53 (2), (ii).
Before D. H. R. Twomey, Esq.
NGA CHIT TUN ». NGA SE GYL
Mr. H. N. Hirjee—for Appellant.

Held,—that a Civil Court may attach the pioduce of State land in execution
of a deeree, but that belore paying out the sale-proceeds the Court should
ascertain from the Revenue authorities whether all revenue and arrears due on
the land from which the produce was obtained, have been satisfied, and, if these
dues have not yet been satisfied, should make them good¥as a first eharge from
the sale-proceeds. ’

References :—

U.B.R., 18g7-01, 11, 258.

The Applicant attached certain paddy ‘‘reaped, threshed, and
stored on the threshing floor and being conveyed to the granary.’*
The Subdivisional Court without any application from the judgment-
debtor, removed the attachment in obedience to a general order from
the District Court which runs as follows :—

“Dated March 1908.

“The attention of Judges in this District is drawn to Rule 33 (2, (i), Upper
Bunng Land and Revenne Reguladion, which provides that a Civil Court shall not
exorcise jupisdiction over any claim to the ownership or possession of State land,
or o hold such land free of land revenue or at a favourable rate of land
revenur, or to establish any lien upon, or other interest in, such land or the
rent, profits, or produce thereof. This appears to me to debar Civil Courts from
attaching paddy grown on State land, and unti] my opinion is overruled by
high?r autEority, this direction must be followed by aill Courts subordinate to
me

1t 15 urged that the order of the District Court is illegal, and that
crops once sévered from State land are liable to attachment in execu-
tion of Civil decrees, notwithstanding the provisions of the Land and
Revenue Regulation cited in the order of the District Court.

Mr. Hirjee, Advocate for the Applicant, points out that if the view
of the District Court is held to be right, any paddy which has been

1own on State land would still be subject to the jurisdiction of the

evenue authorities alone, even after it has reached the Rangoon
mills or any private purchaser, and that such a view would result in
great public inconvenience, and cannot be in accordance with the
mtention of the Legislature.

Looking merely to the languge of section 53, sub-section (2),
clause (lii), of the Land and Revenue Regulation, I think it is very
doubtiul whether it will bear the interpretation which has been put
upon it by the District Judge. An application in execution to sell
certain produce as the property of the judgment-debtor does not
appear to be “‘a claim to establish an interest in"’ such produce. But
there is an authoritative ruling (apparently overlooked by the District
Judge) which throws much light on the matter. In Maung Po Min
v. Maung Po * it was held that there is nothing in section 53, sub-
scction (2), clause (ii), to prevent the sale of an interest in State land
in execution of a decree. The question in that case was whether the
interest of a judgment-debtor in State lanA could be attached and sold
in execution. It was decided that it could not. But the reason givea

# U.B.R., 18g7-01, II, p. 258.

Ctvil Revision
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* pm—

Noa Cmrr Tuw  Was not that section 53 (2), (ii), constitutes a bar to the jurisdiction of

v,
Nea Sz Gyr,

the Civil Courts in such a case, but that an occupier’s right in State
land is not saleable property within the meaning of section 266 of the
Code of Civil Procedure, because under section 25 of the Land ard
Revenue Regulation the occupier has no heritable or transferable
right of use or occupancy in the land.

But it is clear that the produce of State land is saleable property
belonging to the occupier. There is nothing in the Land and Revenue
Regulation to show that the produce belongs to anyone but the
occupier, and therefore it is liable to attachment for his debts under
section 266 of the Code. Turthermore, it will be seen that section
39 of the Regulation clearly contemplates the attachment of such pro-
duce in execution of decrees. That section stipulates only that the
produce ‘‘shall not be liable to be taken in execution of a decree or
order of any Court until the revenue chargeable thereon, and any
arrear of revenue due in respect of the land, have been paid.” 1
understand the words ‘‘taken in execution’ to meap that the sale-
proceeds are not to be paid out to the decree-holder until 21l revenue
and arrears, which under section 39 constitute a first charge on the
produce of the land, have been satisfied. It follows therefore that 2
Civil Court may attach the produce of State land in execution of a
decree, but that before paying out the sale-proceeds the Court should
ascertain from the Revenue authorities whether all revenue and arrears
duz on the land from which the produce was obtained, have been
satishied, and, if these dues have not yet been satisfied, should make
them good as a first charge from the sale-proceeds.

In exercise of the powers conferred by sectien 622 of the Code
of Civil Procedure, | set aside the order of the Subdivisiogal Court.
removing the attachment in the present case. The Subdivisional
Court will proceed in accordance with the law as explained above.

The District Court will cancel and withdraw the general order
referred to.
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Mortgage.

Before G. W_ Shaw, Esq.
NGA BEYAW, MA KYWE, NGA PO SIN ayp MI THON »s. NGA YU
NUT axp MI PAW.
Mr. H. N. Hirjee—for Appellants.
Mr. K. K. Roy—for Respondents,

Hold,~That in Upper Burma the Courts being bound not by the ancient law
of India in relation to mortgages but by equity, jusg%ce and good conscience, the
equitable rule contained in section Go of the Trafsfer of Property Agct would
appllg in favour of redemption,

ut that if the case were one depending on the terms of the contract where
the terms of a mortgage deed were that the mortgagors would redeem at a
certain time, and if they failed to do so, would make over the land outright to
the mortgagees, and the mortagors sued for redemption after the expiry of the
stipulated time, the mortgagors’ right to redeem was not forfeited by reason of
their having failed to redeem at the stipulated time;

that the contract was not intended to execute itself, and that a further
transaction was necessary before the land could bzcome the property of the
mortpragees.

References ;

S.1L.B, i

PR PegD -

1 L.B.R,, 192.

13 M.LLA., s60.

[LL.R,, 26 Cal, 1.
1 Mad,, 1.
U.B.R., 1897-01, 11, 502.
II, s00.

Plaintiffs-Appellants sued for redemption on payment cf Rs. 4o,
the original .nortgage money. The Defendants-Respondents ad-
mitted the mortgage, and produced the mortgage deed, a registered
cocument, executed in Tazaungmon 1261-B.E. The defence was
that by the terms of the deed Plaintiffs-Appellants had forfeited their
right to redeem.

The document was of an unusual character.” It ran as follows :—

On the 11th Tazaungmon Lazok 1261 U.E. and his daughter, Mi
Kywe......said to Ko Yunut and his wife, Ma Paw, “We wish to
mortgage our Jand, called Maubin yielding 6oo baskets of paddy,
situated on the north of Ywagauk and bounded as shown below, for
Rs. 430. We will redeem it in Tabaung 1262, by payment of an
cxtra sum of Rs. 70, i.e., Rs. 500 in all. If while the land is in Ko
Yunut’s possession there be any interference on the part of Govern-
ment or others, we will bear the responsibility thereof with costs. If
on the arrival of the date (specified) * we fail to redeem, we will make
over outright + to Ko Yunut and wife, Ma Paw, the land within the
(aforesaid) boundaries for Rs. 430, the money advanced.” -Where-
-upon Ko Yunut and wife, Ma Paw, paid over Rs. 430 and accepted
the Maubin land in mcrtgage, etc.

The Township Court was of opinion that having regard to the
language of the document it could not be held that the Defendants-

* coqodcocepod T 28C8ea a@S@USGo;cgﬁeobgﬁu
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Respondents had the right to take the land outright of their own
accord, that what was contemplated was that the mortgagors would
cunvey the land to them if they failed to redeem, that as the mortgage
had been reduced to writing, it was reasonable to suppose that the
conveyance would also be in writing, and that there was nothing to
show that the land had been in fact given over outright in accordance
with the terms of the document. - i

The Lower Appellate Court gave no heed to the terms of the
slipulation in question. It proceeded on the assumption that it was
identical with the agreement dealt with in Shwe Maung v. Shwe
Yit * and holding that Rs. 430 was a fair equivalent for the land at
the time of the mortgage, and that the stipulation was not in the
nature of an extortionate penalty as in Tun Wa v. Nga Nyun,
effect must be given to it.

The sole ground taken by Plaintiffs-Appellants in 2nd Appeal is
that by the terms of the agreement the Plaintiffs-Appellants are not
prevented irom redeeming, the Defendants-Respondents having taken
no steps to enforce the stipulation. Defendants-Respondents rely on
the Lower Burma cases cited and the later case of Nga Maung v.
Mi Bok Son.} =

The last mentioned follows the first two, and the Privy Council
d~cisions on which they purport to be based. The agreement in
question appears to have been identical with that in Shwe Maung’s
case : namely, that if the mortgagor did not redeem at the time stated
the creditor would be entitled to outright ownership of the land.

The Lower Burma judgments do not clearly show what the descrip-
tion of mortgage was In each case.

In Pattabhiramier v. Vencatarow § (1870) the mortgage was appa-
rently a combination of a mortgage by conditional sale with a usufryc-
tuary mortgage.

And what was decided was that “‘the contract of mortgage by
conditional sale was enforceable according to its letter by the ancient
law of India, which must be taken to prevail in every part of India in
which it had not been modified by actual legislation or established
practice.”’

The mortgage in Thumbusami Mudali v. Husain Rauthan |} (1875)
was held not to be one of that description. Their Lordships of the
Privy Council, however, while affirming the decision in Pattabhi-
ramier’s case expressed an opinion in favour 6f an Act affirming the
right of the mortgagor to redeem until foreclosure by a judicial pro-
ceeding, ard against the decision of cases on the intention of the
parties.

The Transfer of Property Act in section 60 gave effect to this
opinion.

Here in Burma we have nothing to do with the ancient law of
India in relation to mortgages. We are bound by equity, justice and
good conscience, and the rules contained in ths Transfer of Property
Act have been commended to the Courts as rules of equity, justice and

* S.J.L.B., s4g. + S.J.L.B., 645.
11 L.B.R., 152, § 13 M.LA., s6o. ITLR., T Mad,, 1.
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vod conscience; in more than one decision (c¢f. also paragraphs
50— 661, Upper Burma Courts Manual).

In Kadiv Moideen v. Nepean® 18¢98) the Privy Council expressed
itself not unfavourably to this course.

In these circumstances 1 doubt whether agreements such as those
dealt with in the Lower Burma decisions above cited ought to be
given effect to in this Province.

These cousiderations perhaps escaped notice in Nge An v. Nga
Iinaw | and Mi Po v. Kyaw Dun { as well as in the Lower Burma
cases which they followed. The Transfer of Property Act not being
in force, we are of course not bound by the letter gf 1t, and need not
ohserve the distinction between anomalous and ‘other mortgages. But
the decision of the present case would not be affected if w2 were. If
the mortgage in question here were one of the ordinary kinds the
Erincipal of section 60 of the Transfer of Property Act would apply.
3ut the mortgage appears to be of a different character.

It is not a mortgage by conditional sale as defined in section 58 of
the Transfer of Property Act, since'it is not ostensibly a sale, and
having regard to the stipulation for the payment of Rs. 70 extra, it
cannot be clessed as a usulructuary mortgage proper. Assuming it to
{all in the category of anomalous mortgages referred to in section g8
of that Act, then under that Agt the rights and labilities of the parties
would be determined by the terms of the deed. The Plaintifis-Appel-
lants, as already stated, rely on the terms of the deed. On this point I
am of opinion that the learned Judge of the Township Court was right,
that the contract was not intended to execute itself, that a further
transaction was necessary before the land could become the property
of the mortgagees. This appears to me to be clear from the peculiar
phrascology employed. *“We will make over,”’ is not the kind of
anguage that would naturally have been used if it had been intended
that the document should execute itself. .

The equitnble principle contained in section 6o of the Transfer of
Property Act as already explained, is in favour of the conservation of
the right to redeem, and as observed in Mi Po.v. Kyaw Dun above
cited it is ‘‘in consonance with the normal attitude of Burmese in

respect of mortgages of land’’ and “‘the intention to extinguish that

right should be clearly expressed, or should be deducible unmistake-
ably from the words of the deed or the conduct of the parties’ in
cases which depend upon the terms of the contract.

In these circumstances I have no hesitation in deciding in favour
of the Plaintiffs-Appellants. 'When the Plaintiffs-Appellants failed to
redeem in Tabaung 1262, I think that it was for Defendants-Respond-
ents, if they wished to extinguish the right to redeem, to take steps to
that end, i necessary by instituting a suit for foreclosure. They did
not do so, and as long as they allowed matters to remain as they were
the Plaintiffs-Appellants were entitled to redeem.

I set aside the decree of the Lower Appellate Court and restore
that of the Court of 1st Instance. Defendants-Respondents will pay
the Plaintiffs-Appellants’ costs.

* 1.L.R.; 26 Cal., 1. 1t U.B.R., 18¢7-1gox, 1I, s502.
1 U.B.R., 18¢7-10, 11, 500.
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Mortgage. .

Before G. W. Shaw, Esq., C.S.L.
MI NAN MYA ». NGA HMI.
Mr. . M. Luiter—ior Appellant.

Mr. A. C. Mukerjee-—for Respondent.
Mortgage—Condition for sale without the intervention of the Court.
Held,—in a case of a simple mortgage, with condition for sale by the

mortgagee without the intervention of the Court, where the sale had been held
and the mortgagor had had seven months’ notice, ¥at on principles of equity,
justice, and good comscience, the mortgagor was not entitled to recover posses-
sion from the vendee, a bond fide purchaser for value.
" References :
U.B.R., 1907, 11, Mortgage, page 1.
3 W.IR., 157.
LL.R., 30 Mad., 61. "
Gour’s Law of Transfer in British India, Volume 11, paras. 1077, 1067.
Ghesh’s Law of Mortgage, pages 19, 264, 282, 328, 273 seqq., 351, 855.

Plaintiff-Respondent sued ‘“‘to eject”” Defendant-Appellant from
a house and land which he had bought at an auction held at the
instance of Defendant-Appellant’s mortgagees. I have required ad
valorem Court Fees to be paid, the suit being properly one for posser-
sion liable to stamp duty under section 7 (v) {¢) or (e}, Court Fees Act,

The defence set up in the written statement was that the sale was
neld without Defendant-Appellant’s knowledge, which was admittedly
contrary to the fact.

The real points in dispute were whether a clause in the mortgage
deed giving the mortgagees the right to sell the property without the
int~rvention' of the Court was valid, and, if not, whether Plaintiff-
icsp%ndent was still entitled to recover possession from Defendant-

eliant. .

ppThese are the only points for determination in the present appeal.

The District Court granted Plaintifi-Respondent a decree for
Defendant-Appellant’s ejectment. The learned Judge seems to have
been a good deal puzzled as to the law applicable, whether the rules
contained in the Transfer of Property Act should be followed and, if
so, what they meant. His difficulties were apparently due in part to
his having failed to apprehend correctly the meaning and effect of the
decision in Nga Kyaw v. Y Nut, * a case where the question was
whether the Plaintiffs had the right to redeem in face of a condition in
the mortgage deed by which they had agreed to make over the
property to the mortgagee if they failed to redeem by a certain date.
Briefly the view which was there taken was this :—

On general principles of equity, justice, and good conscience the
Plaintiffs are entitled to redeem. The rules contained in the Transfer
of Property Act may be regarded as principles of equity, justice, and
géood conscience. As the Act is not in force in Upper Burma the

courts are not bound by the letter of it, and need not cobserve the
distinction between anomalous and other mortgages. But if the letter

* U.B.R., 1907, II, Mortgage, page I.
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of the Act were applied,*this would not affect the decision, since
assuming that the mortgage was one of the regular kinds govérned by
section 60, the Plaintiffs must succeed on the principle embodied in
that section, and assuming that it was an anomalous mortgage, the
Plaintiffs wouald still succeed on the terms of the contract, under
section 98. In face of this posifion, it is not intelligible how the
question, whether section 98 of the Transfer of Property Act is one
of the sections to be followed by Courts in Upper Burma, could present
itself as one for serious discussion.

For the same reason it appears to me to be immaterial whether
section 98 overrides section 6g. But as a matter of construction, it is
clear that the provisions of section 98 dealing with anomalous mort-
gages are in the nature of an exception. The mortgages specified in
section 58 and the combinations of them apecified in section g8 are
governed as to the rights and liabilities of the parties by the general
rules contained in the Chapter, including section 69, but anomalous
mortgages are declared to be governed by the terms of the Contract;
that is to say, they are not governed by those general rules. ® .

In the present case, however, the mortgage in question wasclearly
a simple mortgage, and the bye-agreement as to sale did not alter its
character. To take the contrary view would be to render section 69
of no effect.

Hence if the Act applied the case would be governed by
section 6g.

As to whether the third paragraph of that section applies only to
the classes of mortgages specified under heads (a), (b) and (¢} in the
first paragraph, the language of the section is not as lucid as it pight
be. But there are no himitations to the application of tie third para-
graph, and construing the whole section together, I think that “‘in the
professed exercise of such a power’’ must be referred to the first part
of the first paragraph, and that ‘“‘otherwise improperly exercised”
covers the case where the power is invalid because not falling within
clause (a), (b) or (¢). This appears to be the interpretation put upon
il by Ghosh (see his notes to section 6g on page 855 of his work).
Gour cites Doucett v. Wise * apparently as authority for the contrary
view (Gour’s Law of Transfer in British India, Volume II, paragraph
1097). But that case was decided long before the Transfer of Property
Act was enacted.

It follows that if the Transfer of Property Act had been in force,
the power nnder which the sale by the Defendant-Appellant’s mort-
gagees to Plaintiff-Respondent was effected would have been invalid.
But on the other hand, the Defendant-Appellant would not have been
at liberty to impeach the sale. Her remedy would have been in a
suit for compensation, and she would have had to prove in such a suit
that she was damnified.

It remains to consider what should be done on the principles of
equity, justice, and good conscience.

An agreement giving a power of sale is in one sense, no doubt, an
interference with the right of redemption (¢f. Ghosh’s first note to

* 3 W.R,, 157.
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suctivn 0y, Transfer of Property Act, at page 851 of his Law of Mort-
gage).  But the general rule as stated by (Ghosh in his work is that
the mortgagor has ““the right to redeem the mortgage before it is fore-
closed or the estate is sold by the mortgagee’ (3rd Ed., page 264),
and where a default has taken place, the mortgagee has ‘‘generally
speaking *the right to foreclose or to sell the mortgagel property”
{(7b., page 328)—in the case of a simple mortgage to sell. This being
50, an agreement for sale (even without the intervention of the Court}
seeins to be at least distinguishable from ordinary clogs to redemp-
tion.  Although the right to sell is strictly confined in many systems
of law to sale throtigh the intervention of thg, Court, this 1s not the
case with mortgages under the English law; or with English mortgages
and some other mortgages as well, under the Transfer of Property
Act.  From Ghosh’s observations on pages 273 seqq., it wodld appear
that the doctrine against clogging redemption is no longer regarded in
Lngland with the same favour as it was. He sums up his account by
saying that ““in the more modern cases the Court has generally pro-
ceaded uron some ndependent ground ol equity arising out of the
refations belween the parties.”

In iIndia it is admiited that the doclrine in question is not open to
the same objection, and it continues to be affirmed by the Courts (see
Ghosh's Law of Mortgage, pages 19 and 282). But from the accounts
given by Ghosh and gour of the judicial decisions before the Transfer
of Property Act, it is evident that there was considerable conflict of
opinion as to whether an agreement for private sale should be
enforced as a matter of equity. It is unnecessary to refer in detail to
those cases.

Gour conceives that the Courts, in dealing with transactions entered
into before the Transfer of Property Act, will be guided by the Cal-
cutta and Bombay decisions which incline in favour of a private sdle
wihen not cxercised in a fraudulent or improper manner, opinion
having crystallized in this direction before the Act restored the earlier
law. But he states that the decisions are so conflicting that it is
impossible to reconcile them (Volume II, paragraph 1077 and notes to
same).

A) recent Madras case, Nilakandhan v. Ananthakvishna dyyar, *
has been referred to on behalf of Defendant-Appellant as supporting
the contention that the sale now in gquestion ought to be set aside.
But that was a case where there was a stipulation for perpetual
renewal of the mortgage, and the mortgagor’s claim to redeem in
spite of that stipulation, was upheld. There was no question of sale.
The position was not unlike that in Nge Kyaw v. Yu Nut above cited.

A case like the present is different. But in Upper Burma I think
that in dealing with such a case we should still apply the general
rules contained in the Transfer of Property Act, as representing prin-
ciples of justice equity, and good conscience while not adhering strictly
to the letter, and having regard to the circumstances of the particular
case.

S

* I.L.R. g0 Mad., 61.
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Now what are the principles applicable to the present case to be
extracted from the Act?-—that generally speaking in a simple mort-
gage a power of private sale is invalid, but that if a sale s held in
professed exercise of such a power it is not to be impeached, but the
mortgagor may sue for damages if he can show that he was damnified.

We have next to see under what circumstances the agreement for
stle was here carried out. .

The mortgage deed was executed on the 19th February 1gog. In
1go7 Plaintiff-Respondent sued Defendant-Appellant in Civil Regular
No. 144 of that year for gjectment, alleging a purchase from her mort-

agees in March 1907, and she defended the case on the ground that
sghe had not received due notice of the sale and only heard of it some
10 days afterwards. An attempt was made to prove the service of two
notices of demand in November 1go6 and February 1go7, but it was
held that they were not proved to have been gerved. The date of
institution was the 27th May 1907, and the date of decree, the 3oth
September of the same year. Following on that decree, the mortga-
gors gave Defendan{-Appellant precise notice in terms of the
mortgage deed on the gth September 1go7, and the sale now in ques-
tion was held on the g1st October 1g07. It is clear that Defendant-
Appellant actually had notice that her mortgagees were taking steps
to enforce the mortgage-deed from the time she became aware of the
first sale. She thus had actually some seven months at least to pay
what she owed under the mortgage and save her property from sale.
Plaintiff-Respondent on the ot%er hand is a bond fide purchaser for
value. He had bought in March 1go7, and had to buy again at an
enhanced price in October 1go7. This is not disputed.

Defendant-Appellant did her best—if not to prevent the sale, at
least to gain time. She objected to the first sale,.and pretested
against the second one being held. But she is not shown to have
made any attempt to pay her debt.

It would be going beyond what the Transfer of Property Act would
have permitted, if it had been in force, to set aside the sale. The
result would be to compel the mortgagees to sue for sale; and though
this would undoubtedly give Defendant-Appellant more time-—more
time than she had any right to expect,—it is very doubtful if it would
really benefit her in the end to set the sale aside. It would certainly
benefit nobody else, and it appears to me to be impossible to reconcile
with any equitable principle in the circumstances mentioed. My
conchusion therefore is that I should n.t interfere with the Lower
Court’s decision in favour of the Plaintiffi-Respondent. The appeal is
dismissed with costs. But the decree will be amended into a decree

for possession.
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Master and Servant.

Before D. H. R. Twomey, Esq.
NGA MAUNG GYI »s. RAMZAN ALL
Mr. §. Mukerjee—for Appellant.
Mr. A. C. Mulkerjee—for Respondent.
Where the contract of hiring provides for the payment of certain wages,
although it may be optional on the part of the master to find work and he may,
if he pleases, discontinue his business, yet he must nevertheless pay the wages

agreed upon, whether he find work for the servant or ¥ot, or he will rcnger
himself hable to an action for damages. '

References 5
“Smith's Law of Master and Servant, pages 63, 74, 150, 160.
Indian Contract Act, 1882, section y3.

The Plaintiff-Respondent, Ramzan Ali, is an engineer who built a
saw mill for the Defendant-appellant, Maung Gyi. They sigred an
agreement on the 31st January 1906 containing clauses as follows :—

“ From the diy the work begins he will not leave for a year. He will work
for Re, 06 2 month . . . . If the mill is closed for any reason, he will

receive the full monthly pay without deduction for any days (i.e., any days
during which the mill is closed).

As a matter of fact he rec@ived only three months’ wages. In the
{uurth month the mill was closed altogether.

The Plaintiff sued, in forma pauperis, for nine months’ wages at
Rs. 60 a month, basing his claim on the agreement referred to above.

The Subdivisional Court dismissed the suit, holding that the agree-
ment did not bind Maung Gyi to retain Ramzan Ali's services for a
year. The District Court on appeal held that ““on the face of the
written agreement and the pleadings, the burden of proof should be
Flatcd on the Defendant,”’ and decided that he failed to discharge
1is obligation. :

A decree for Rs. 540 or nine months’ salary was accordingly
granted to the Plaintiff-Respondent, Ramzan Ali, and Maung Gyi now
appeals against that decree.

The case turns entirely on the construction of the clauses of the
agreement cited above. The agreement expressly binds Ramzan Ali
to work for a whole year, the consideration for his promise being
Maung Gyi’s undertaking to pay him Rs. 60 a month, without deduc-
tion for days on which the mill is shut.

There is on the other hand no express undertaking in so many
words by Maung Gyi that he will go on employing Ramzan Alj for
30 long as twelve months. But the learned Additional Judge of the
District Court thought that the clauses cited above amounted by im-
plication to such an undertaking on the part of Maung Gyi. He held
that the matter is settled by Maung Gyi’s promise to pay the tull
monthly salary, without deduction for days when the mill is closed,
when read with the promise of Ramzan Ali to work for 12 months.
1he Defendant-appellant contends on the other hand that the pro-
vision as to non-deduction in respect of non-workig days refers only

to temporary closings for repairs and ths like, and not to final cessa-
tion and abandonment of the mill business.

Civil asnd Appeal
No. 243 of
1907,

Mey agih,
2908,
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‘The Defendant, Maung Gyi alleged that the Plaintiff was incompe-
tent, but this plea was not pressed, and in appeal the learned
Advocate for the Appellant, in arguing the case, confines himaself to
the grovnd that the agreement between the parties did not provide for
certain employment for twelve months or for any pericd.

No authoritative rulings_have been cited for my guidance in dis-
yosing of this appeal. But I have referred to Smith’s Treatise on the
Law of Master and Servant (edition 1go2) which expounds the English
law on the subject. In the absence of any special Indian law, I think
the English law may fairly be applied.

In this case the period of hiring is not specified in the contract of
hire, and it is specified that wages are to be paid monthly. Bat it has
been held that if there is anything in the contract to show that it was
intended to be for a year, the reservation of wages weekly or monthly
will not control it. For the mere fact of recetving wages weekly or
monthly is not inconsistent with a yearly hiring.* Now it was ex-
pressiy stipulated that the Plaintiff should work for a year. 1 think I
must hold therefore that the obvious intention of the parties was to
gire and to be hired for a year, and such a hiring cannét be put an end
to by either party before the end of the year. The text—bp%k already
referred to contains the following passage which bears upon the

present case —
“Where the contract of hiring provides for the payment of certain wages (not

in proportion to the work done), although it may be optional on the part of the
master to find work and he may, if he pleascs, discontinue his business, yet he
must nevertheless pay the wages agreed upon, whether he find work for the
servant or not, or he will render himself liable to an action for such damages as a

Jury may think proper to give.”’t .

This appears to be in accordance with equity and good conscience,
and there is no reason I think why the rule shoul@ not be®applied to
the present case. .

1 hold therefore that the Plaintifi-Respondent was entitled to sue
for damages for wrongful dismissal. In all such actions the servant
seeks compensation, not for services he has rendered previous to his
discharge, but for the injury he has sustained by such discharge in
not being allowed to serve and earn the wages agreed on.f The
amount of damages must depend-on the nature of the contract and the
amount of wages agreed to be paid. If there were an express
agreement for a month’s notice, it might be only a menth’'s wages.
But, generally speaking, in England, the amount of damages is a
question for the jury to determine. In one case,§ in which a clerk
who had been hired for two years was wrongfully dismissed after one
quarter’s service, the jury awarded him a sum equal to twelve months’
salary, and the amount was not considered excessive by a Superior
Court. ‘
In the present case where the wages agreed upon were Rs. 60 a
month for twelve months, and the contract was broken after three
months, I am not prepared to agree with the Lower Appellate Court

% Smith’s Ld}v of Master and gervant, p. 63.
i y 1% LY P' 74

%.l " 1T ¥E P' 159'
; p. 100,

153 i3 13}
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that wages should be allowed for the who'e of the remaining nine Nea Mavie Gz
ntonths of the term agreed upon. The explanation to section 73 of 7

the Contract Act lays down the rule that in estimating damages for =~ Rauzar Ack
breach of contract, the means which existed of remedying the incon-

venience caused by the non-performance of the contrict must be

considered. It would be unreasonable to suppose that the Plaintiff-

respondent could not obtain fresh employment under nine months.

I hold therefore that it will be sufficient to allow him a sum equal to

three months' wages by way of compensation_for wrongful dismissal.

The decree of the Lower Appellate Court is fifodified. There will be

a decree in favour of the Plaintiff-respondent for Rs. 180 with costs

on that amount in all Courts. The amount of Court-fee on Rs. 540

{= Rs. 40-8) for the plaint and the first appeal shall be a first charge

on the subject matter of the suif, and shall be recovered in Court-fee

stamps, which should be cancelled and placed in the records of the

Courts below.
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Mahomedan L.aw. Civil Appeal
Ne, 222 of
Before D. H. R. Twomey, Esq. Mf,g,oz:igh,
MA ZAKERIA 2s. HARUN. 1908,

Mr. S. Mukerjee—lor Applicant.
Mr. . C. Chatterjec—for Respondent.

Held,—that where the only candidates for the guardianship of the properly
of a minor are the mother and a paternal uncle, there appears to be no authority,
sindor the Mahomedan law, for preferring the uncle,

See Guardian and Wards—page 1.
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Muhammadan Law- -Gift, Csvil and Appeak
No, 53 0f
g0,
Before G. W, Shaw, Esq. Febdruary 23th,
ABDUL GAFUR avp FATIMA BIBI vs. DEYAN SINGH, legal repré- 5907.
sentative of NAN SINGH. -

Mr. A. €. Mukerjee—for Appeliants,
Messrs. F. C. Chatterjee and S. Mukerjee—for Respondent.
Actual delivery of passession is not necessary and%‘ Muhammadan Laws,
Sece Buddhist Law—Gift, page 1.
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Muhammadan Law—Inheritance.

Before G. W. Shaw, Esq.
ABDUL CAFUR anp FATIMA BIBI vs, DEYAN SINGH, legal repre-
sentative of NAN SINGH.
Mr, A. C. Mukerjee~ for Appellants,
Messrs. . C. Chatierjee and S. Mukerjee—for Respondent.

By ’Muh’izmmadan Law thHe husband’s sharve, where there are children, i3 one-
ourth.

73

See Buddhist, Law—Gift, page 1.

Civil and Appeal
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Provincial Small Cause Courts Act-—16, 33.

Before G. W. Shaw, Esq.
NA SHWE THA »s. NGA PO.
Mr. ¥. C. Chatterjee—for Applicant.

M. Basu—for Respondent,

Wihere the same Judge presided over a Small Cause Court and a District

Court, and tried by mistake as Judge of the District Court a case of a Small
Cause nature—

Held,—that the mistake did not alter the character o¥éethe suit, and that no
appeal lay from the decree. ’

References :
ILL.K., 12 Bom., 486.
25 Bom., 417.

A preliminary objection has been raised by Respondent that this
was a suit of a Small Cause nature and therefore no appeal lies.

It is practically admitted that the suit was cognizable by a Small
Cause Court. It was to recover certain gold ornaments which had
been entrusied to Defendant-Applicant for safe keeping. To suppose
that this was a suit relating to a trust within the meaning of Article 18
of the Schedule to the Provincial Small Cause Courts Act is to
misconceive what is meant by a trust. The explanation is to be
found in section 3 of Act II of 1880 (the Indian Trusts Act), I am
under no sort of doubt that this was a Small Cause Suit.

The Judge of the District Court is also the Judge of the Small
Cause Court and he tried this case as Judge of the District Court,
overlooking the mistake made by the Plaintiff-Respondent in filing
the suit *‘in the District Court.”’

The learned Advocate {or Defendant-Applicant contends that the
District Court had jurisdiction concurrently with the Small Cause
Court under section 10 (¢) of the Civil Courts Regulation. But he has
clearly overlooked the opening words of section 10 “‘subject to the
provisions of...... the Provincial Small Cause Courts Act,”" etc.

Even if that saving clause had been omitted the provisions of
seclion 16 of the Provincial Small Cause Courts Act would still have
barred the trial of the case by the District Court, since in section 10
(? of the Regulation there is no express provision superseding section
16 of the Provincial Small Cause Courts Act.

As to the effect of the mistake that was made, there are two
decisions, Pitambar Vajirshet vs. Dhondu Navlapa (1887) * and
Shankarbhai vs. Somabhai (1goo).t

The former dealt with a case under the old Act, and its references
to the present Act (IX of 1887) are not very clear, They seem to
imply that in view of section 33 the procecdings in a Small Cause
case wrongly tried as a regular one by a Judge who presides over 2
Small Cause Court and also over a Court of ordinary jurisdiction would
be void.

* [.I.R., 12 Bom., 4806. + LL.R., 25 Bom., 417.

Civil Revision
No., 18z of
I¢06.
Fune zq4th,
7907,
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2 UPPER BURMA RULINGS.

But the Judges responsible for the second decision evidently did
not take this view.

I should be sorry to have to hold that the proceedings in the
present case were void because the Judge dealt with them, or supposed
he was dealing with them, in one capacity instead of in.another. I
prefer to ‘ollow Shankarbhai’s case. The result is that the character
of the suit was not altered by the mistake. It was a Small Cause Case.
It was tried by a Judge who was Judge of the Small Cause Court
having jurisdiction. The decree was final.

g dAn appeal therefore does not lie under section 540, Civil Procedure
Code.
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Provincial Small Cause Courts Act—
and Schedule—15.

Before D. H. R. Twomey, Esq.
NGA HLA GYI ». NGA AUNG YA.

Mr. C. G. S. Pillay—for Appellant.
Mr. . C. Chatterjee—For Respondent.

Held,—that a suit for an amount due on a bond is not a suit for the specific
performance of a contract as contemplated in Article (Isgof the 2nd Schedule of
the Provincial Small Cause Courts Act. :

Also,—the jurisdiction of the Small Cause Courts cannot be ousted merely by
asking for an alternative relief to which the plaintiff is not entitled.

References :
Bengal L.R.1., o1.
I.L.R., 21 Bom., 248.
Fry on Specific Performance, 4th Edn., p. 7.
Nelson's Specific Relief Act, 2nd Edn., p. 6.

Thig suit was for the recovery of 380 baskets of paddy or their
value R... 204 (at Rs. 8o per 100 baskets) as due upon a bond. The
defendant denied execution of the instrument, and denied the transac-
tion in toto, but the Township Court, relying chiefly on considerations
ag to similarity of hanwriting, found that the signature on the pro-
note was the Defendant’s, and granted the Plaintiff a decree. On
appeal the District Court reversed the decree and dismissed the suit.

The suit being of a value not exceeding Rs. 500, no second appeal
lies under section 13 of the Upper Burma Civil Courts Regulation,
unless it is a suit excepted from the cognizance of a Court of Small
Causes under the znd Schedule of the Provincial Small Cause Courts
Act, 1887. It is urged that the suit falls under Article (15) of the
Schedule as a suit for the “‘specific performance of a contract.”

It cannot be seriously contended that if the suit were merely for
Rs. 304 due on a bond it would be exempted from the jurisdiction of
the Small Cause Courts undér Article (15). ‘‘Claims for money due on:
bonds"’ were expressly mentioned among the classes of cases triable
by Small Cause Courts under the earlier Act (XI of 18635). The
scheme of the present Act is different. It defines by exclusion instead
of by inclusion. But it has never been held that a claim for money due
on a bond falls under Article (15) of the Schedule of the Act 23 a suit
for specific performance of a contract. Moreover it has been pointad
out that ‘‘the essence of the recovery of a debt is in the recovery of
the amount due and not in the specific restitution of certain coins,”’
znd the money recovered is really in the nature of pecuniary damages
upon a contract for the payment of the money.* Sir E. Fry pointed
out that this is not the same thing as specific performance of the
promise to pay. Where the amount agreed upon is uly paid according-
to the contract, the money is paid in performance of the contract.
But where the contract is broken and the Court decrees the amount
agreed upon, the money is paid as safisfaction for non-performance.{
It is sufficiently clear therefore that thé present suit viewed merely as

* Nelson's Specific Relief Act, 2nd Edn., p. 6.
1 Fry on Specific Performance, 4th Edn., p. 7.

Civil snd Appeal
No. 295 of
1907.

Fuly rsih,

1908.
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a suit for the amount d1e on the bond is not a suit for specific perfor-
mance of a contract as contemplated in Article (15) of the Schedule.
{t remains to consider whether the paddy makes any difference.
According to the Plaintiff-Appellant there was a contract to supply 380
baskets of paddy on demand, and he sued for the specific performance -
of this contract or for Rs. 304, the market value of the grain on the
date of the suit. But this is not a contract which could be specifically
enforced by the Courts, for compensation in money is clearly an
adequate relief [see Specific Relief Act, 1877, section 21 (a), lus-
tiation 2. It has been held in several Indian cases that the jurisdic-
tion of the Small Cause Courts cannot be ousted merely by asking for
an alternative relief to which the Plaintiff is not entitled. It is suffi-
cient to refer to the Bengal case N. C. Banerjee v. ¥. C. Banerjee *
and the Bombay case N. B. Khof v. B. B. Khot.t The former was
decided by Chief Justice Sir B. Peacock and the latter by a Bench
of the Bombay High Court. From these rulings it is plain that the
present suit was one, cognizable by a Small Cause Court notwithsand-
ing the prayer for specific performance of the allegedl contract to
supply paddy. g

On the above grounds I decide that no second appeal lies under
section 13, Upper Burma Civil Courts Regulation, and it is not con-
tended that there are any grounds for dealing with the case in revision
under section 622, Civil Procedure Code.

The appeal is therefore dismissed with costs.

* Bengal L.R.I., o1, + 1.L.R.,, 21 Bom., 248.
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Provincial Small Cause Courts— Schedule 1I—8.

Before G. W. Shaw, Esq., C.S.1.
NGA KAN v. MI MYA.
Held ~that a stall in it market is a house or part of a house, ana that a suit
to recover stall rent is a suit to recover house-vent within the meaning of clause 8

of Schedule H to the Provincial Small Cause Courts Act, and is cognizable by a
Court of Small Causcs.

Referenees
Wharton's Law Lexicon, oth Edition, dated r8gz.
Stroud’s Law Lexicon, 1st Edition, dated 18G0.
Tomlins's Law Dictionary, 4th Edition, dated 1835.

THnis is a reference under O. XLVI, r. 6, by the Judge of the Smait
Cause Court. The point for determination is whether a suit for the
recovery of rent for the occupation of a stall in a market is a suit for
the recovery of house-rent within the meaning of clause 8 of the Second
Schedule to the Provincial Small Cause Courts Act, and therefore
cognizable by a Court of Small Causes. The learned Judge is of
opmnion that a market stall does not come within the definitions of
“house’’ given in Tomlin’s Law Dictionary and in Webster's Dic-
tionary, that stall rent is practically rent for the occupation of the land
on which the stall is kept, and consequently that a Court of Small
Cauges has no jurisdiction.

The parties have been unrepresented by Advocates and, of course,
have been unable to lend any assistance. I have not succeeded in
finding any judicial decision directly bearing on the point in question.
But I have little hesitation in coming to a finding.

To begin witl,, neither the ordinary nor the legal significance of
the word “‘house’’ is so strictly limited as the learned Judge supposes,

Webster's definition is *‘ a structure intended or used as a habita-
tion or shelter for animals of any kind, but especially a building or
edifice for the habitation of man, a dwelling place, a mansion.”

Wharton's Law Lexicon gives as the meaning ** prima facie a
dwelling-house,’’ *but refers to “ 7M. and G., 122’ as modifying that
definition. Stroud’s Law Lexicon is fuller. It says ** a “ house’ is a
structure of a permanent character structurally severed from other
tenements fand usually but not necessarily under its own separate
roof), that is used, or may be used, for the habitation of man, and of
which the holding (as distinct from lodgings) is independent.” It
goes on : ‘‘ It is not necessary that a house, if adapted for residential

urposes, should be actually dwelt in.”” The authority cited for the
ﬁ}st statement and one of those cited for the first is Dandel v.
Coulsting, the reference to which is 7 M. and G., 122.

Tomlins’s Law Dictionary to which the Lower Court referred, I
find, is a 4th Edition, published in 1835, of what was apparently the
only Law Dictionary then in existence. The definition of ‘‘ house
which it gives is exceedingly brief, and is not supported by authorities.

The copy of Wharton in the Library of this Court is the gtk
Edition, dated 18g2. The 1st Edition was published in 1848.

Civil Hiscellaps.
ous No, 20 of
1909,
Fune zoth.
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——

The Stroud is the 1st Edition, dated 18go. Beoth are thus more
recent as well as fuller than Tomlins.

The letters ** M and G ” signify Manning and Grznger's Law
Reports which cover the years 1840 to 1844. Daniel v. Coulsting
is therefore evidently a decision of later date than Tomlins's work.
The repost of it is not available here. It was a case decided by the
Court of Common Pleas. .

In clause 8 of Schedule II to the Provincial Small Cause Courts
Act the word *‘ house "’ must be taken to be used in its ordinary or
ordinary legal sense, and what these are has been shown by the
Dictionary definitions quoted. A stall or shop in a market in Burma
is capable of being used as a residence by the people of the country.
I have indeed known at least one case in which stall-holders were
permitted to live permanently in their stalls, and no doubt if the same
permission were given in other markets the practice would be widely
followed. _

I cannot agree with the Judge of the Small Cause Court that the
tent of a market-stall is practically rent for the occupation of the land
on which the stall is built. The difference between #he daily rates
collected from tray-sellers in the open, and the monthly rent levied for
the occupation of stalls, is precisely due to the fact that the latter is a
charge for the use of the stalls.

My conclusion is that a stall in a market is a house or part of a
house, and that a suit to recover stall-rent is a suit to recover house-
rent within the meaning of clause 8 of Schedule II to the Provincial
Small Cause Courts Act. My decision on the point referred is that
the suit in question is cognizable by a Court of Small Causes.
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Stamps—35.

Before G. W. Shaw, Esq.
Ml TA »s. NGA SEIN.

Mr.‘z. C. Chatterjece—for Appellant.
Mr. A. €. Mukerjee—for Respondent.

Held,~—that where the Defendant was alleged to be withholding an unstamped
parabaik document, that did sot render secondary evidence admassible.

See Execution—Signing, page 5

Ciusl Appeal
No. 5 0f
1907%.
October 1680,
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Stamp—36.

Before G. W. Shaw, Esq., C.S.I.
MI KE ». NGA KAN GYI asvp NGA PO SIN.
Mr. ¥. C. Chatierjec—for Applicant.
Mr. 5. Muwlerjee—for Respondents.

Where a promissory note bearing a stamp which was not duly cancelled had
been admitted in evidence in the Court of First Instance,—

Held ,—that the Appellate Court could not question its admissibility.

References :
2 L.B.R., 103, dissenied from.
I.L.R., 14 Bom., 10z,
: 18 Bom., 360.
U.B.R., 1897-01, 550, affirmed.
1897-01, 11, 556.

PLAINTIFF-APPLICANT sued to recover Rs. 195 principal and
mterest on a promissory note purporting to have been executed by
Kan Gyi and Po Sin in favour Eif)—Plaintiff-App]icant and her husband,
Myat Tun, sirce deceased. The Defendants were originally Kan
Gyi and Po Sin only. In their written statement they said that they
went to Myat Tun to borrow, bufhe would not lend to them and told
them to bring Maung Thin with them and he would lend to Maung
Thin. Wherefore they took Maung Thin, and Myat Tun lent Rs, 130
to Maung Thin, who in turn afterwards lent to them ; but they repaid
him.

On this the Township Court very properly made Maung Thin a
Defendant. In his written statement he admitted having borrowed
the money from Mya. Tun in the circumstances stated by the other
Defendants and having lent to the other Defendants and been repaid
by them, but said nothing about the promissory note, and showed no
caugse why a decree should not be granted to Plaintiff-Applicant
against him on his own admission.

It is hardly credible that though the Township Court examined
Nga Thin before framing issues it did not question him on these
points. In the end the Township Court gave Plaintiff-Applicant a
decree against the original Defendants, and made no order one way
or the other with respect to Defendant, Nga Thin,~another most
rxtraordinary and inexplicable omission.

On appeal by the Defendants,” Kan Gyi and Po Sin, the Lower
Appellate Court reversed the Township Court’s decree and dismisced
{le suit entirely on grounds which appear to me to be in great part
wnsonnd. Tt is to be noted that Nga Thin was not made a party to the
appeal.

pp’i']u- learned Additional Judge of the District Court evidently
omitied to ohserve how and when Nga Thin came to be made a
'éfendant, and this mistake led him astray altogether. There was
nothing *‘ ingentous '’ or ‘disingenious in the way the plaint was
franied.

In overlooking the fact just referred to, I am of opinion that the
Lower Appellate Court was guilty of illegality or material irregularity
within the meaning of section (15, Civil Procedure Code.

12
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Again, whether Plaintiff-Applicant was present or was in the house
when the money was lent was perfectly immaterial as far as ver right
to sue was concerned.

Her implied allegation was that the money lent was the joint
proparty of her husband and herself. Strictly speaking it would have
been more correct for her, to sue expressly in a doukle :apaciiy—(1) as
legal representative of her husband deceased, and (2) in ler own
person. But in fact, according to the weight of authority, she was
at liberty, as a surviving partner, to sue alone in her own name. (Sesz
Pollock’s Contract Act, notes to section 45.) No objection was
expressly taken to the Plaintiff-Applicant suing in her own name
alone, though perhaps the written statement of Defendant, Nga Thin,
intended to raise such an objection. The Delendants adduced
evideice to prove that Plaintiff-Applicant was away from kome at the
time of the loan. The Township Court paid no attention tc the point.
if there had been any force in the objection, Plaintifi-Applicant might
have been a1, ought to have been allowed to amend the plaint. .

Then the Lower Appellate Cotrt on the authority of the Lower

.Burma case of Bagywaen v. Mi Kyi Kyi (1903)* held that%he stamp on’

Plaintifi-Applicant’s promissory note was not properly carcelled, that
the Township Court therefore committed an illegality in acting on it
by passing a decree on it, and that section 36, Stamp Act, did
nct prevent a superior Court from dealing with the illegalty, On
this point it was the duty of the Lower Appellate Court to
follow the Ruling of this Court in Mi Po v. Mi Thé Ox (1899), ¥
even if it thought the later Lower Burma decision right. The Addi-
tional Judge, however, apparently overlooked M3: Po’s -ase altogether.
As there is a conflict, I have taken the oppertunity of refarring to the
anthorities, and reconsidering the question. 1 find that the learned
Judge 'who decided the Lower Burma case did not refer to Mi Po v.
Mi ThE On or to any of the decisions there cited, and that the author-
ities on which he relied did not deal with the point for determination.
Ralli v, -Karamali Fasl (1890)f was a case which :was tried by the
High Court originally, and the Judge who dealt with it on the Original
side held the document to be unstamped. The Appellate Rench
merely confirmed that finding. No question of the meaning and effect
ot the 3rd proviso to section 34 of Act I of 1879, corresponding to
section 36 of the present Stamp Act, arose. :

In Chinbasapa v. Lakshman Ramachandra (1893)§ the Court of
First Instance had dismissed the claim, holding certain hundis to be
unstamped and other evidence to be inadmissible, and the Lower
Appellate Court had reversed that decree on the ground that the
defendant admitted his hiability. It was held by the High Court that
the hundis were acted upon when a decree was given upon them on
the Defendant’s admission ; and therefore the Lower Apuveliate Courf
was wrong. [ On this point this Ruling was followed in M: Ein Min
v. Tun Tha (1900)9.] ‘

# o L.B.R., 103. *LL.R., 14 Bom., 102.
1 U.B.R., 1897-01, 1I, 350. § LL.R., 18 Bom., g6o.
9 U.B.R., 1897-01, II, 556.
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The question of the meaning and effect of the 3rd provise &c
section 34 of the Stamp Act, 1879, did not arise.

Oa the other hand, the cases cited in Mi Po v. Mi The On dezlk
directly with that question. 1 am unable to find any reason for
doubting their correctness. If the learned Judge wko deaded ths
Lower Burma case had referred to them he would prohably have come
to a different decision. I am unable, therefore, to concur in the inrer~
pretation of section 36, Stamp Act, adopted in that case, and I think
that Mi Po v. Mi Thé On was correctly decided.

It follows that though the Lower Appellate Court was no doubf
right in holding that the stamp on the prom¥ssory note in the present
cas: was not duly cancelled, it was wrong in holding *hat it could ques-
tion the admi,sibility of the document after the Court of First Instunce
had admitted it.

The appeal had to be decided on the assumption that the pro-
nwissory note w .s duly stamped.

In overluaking the decision 1 M: Po v, Mz T2 On, I am of
opinion that the %Jower Appellate Court was guilty of illegality or
material irregularity within the meaning of section rx5, Civil Pro-~
cedure Code.

As to the cxecution of the promissory note, the Lower Appellate
Court only said, ‘“Th® execution of the note has not been aven
proved,”’ which was not a sufficient treatment of the point. In fact,
Eowever, there was no evidence of the execution of the promissory,
note. The Plaintiff-Applicant’s evidence only went as far as this,
that Defendant Po Thin wrote a promissory note or wrote in a pro-
missory note book. None of the witnesses saw anybody sign a
promissory note. None deposed to the particular promissory
note which Plaintif-Applicant sued on. (The ‘Yownship Courf
omitled to give it a distinguishing letter or matk, as well as to ask
the wilnesses about it.) This being so the Lower Appellate Count's
linding that {ne excculion of the promissory note was not proved,
cannot be impeached in Revision.

The jact remains that the czse was disposed of in a very unsatis-
factory manner as the foregeing will explain.

I set aside the Lower gppeﬂate Court's decree and direct that if
jein Nga Th'1 as a Respondent and, after hearing him, remand the
case to the Township Court for Defendant, Nga Thin, to be properly
cxamined and for fresh issues if necessary to be framed and further
evidence if necessary to be taken, and the case resubmitted with the
additional evidence and the Township Court’s findings on the same
and the reasons therefor by a date to be fixed to the Lower Appeilate
‘Court, which will then proceed to decide the appeal afresh. Costs
will abide the final result.

Mz Ke
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Cévdl 3ud Appesl

Transfer of Property—55 (2). No, 367 of
1903,
_ Fz‘-bma?g 8¢k,
Before G. . Show, Esq. 1907 «
SADHU » NGA SI GYI, MI ML i

Mr. €. G, S. Pillay—for Appellant.
dhe principle applied as a matier of justice, equit,, and good conscience.
Held,—that where Defendant sold and Plaintiff boughi land as e house-sile
tha baliel that 2t was hobabaing, Defendant impliedly guaranteed that he had ¢

ood titlo, and I’!ainti{{/ was cnltitled to yecover the purchase money when 2
wrned oul that the lan

S et e b e

was State and he was prevented from building on il

Ses Evidence, page 1.
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Tort.

Befove G. W. Shaw, Esq.
NGA TUN NYO wvs. NGA THA HMAT.

: Mr. §. Mulerjec—for Applicant.
Mr. . C. Chaiterjee—for Respondent.

Negligence—Confributory Negligence—Tresspuss.—Trespass is the infringe-
ment of a right and gives a cause of action even when no damage resuits, and not
only substantial but even exemplary damages may be given if the circumstances
fequire.,

References :
U.B.R., 1904-c6, II, Tort, page 9.
Aldersoh B’s definition of negligence quoted in Alexander’s Case Law
on Torts, 4th Edition, page 33.
Pollock’s Law of Torts, 7th Edition, page 499 seqqg.

This case was not very safisfactorily dealt with by either of the
Power Courts. Plaintiff-Respondent in his plaint alleged that
Defendant-Applicant without his permission took and used a pony -f
Plaintiff-Responcent’s, whereby it became ill and finally died, and he
claimed Rs. 79 as the value of the pony.

Delendant-Applicant’s written statement was to the effect that the
ley did not become ill by refbon of his riding it, but died because

laintilf-Respondent rode it from Pyawbwe to Yameéthin in the sun.

In the preliminary examination of the parties, Plaintiff-Respondent
admitted that he left the pony in the stable without any one in charge,
and that when he found 1t ill (suffering from stoppage of urine) after
Defendant-Appellant had ridden it, he gave it no medicine except
‘‘eye-medicine’’ (irritants applied to the eyes) and also took it to
Yameéthin, a distance of 13 miles, starting at 3-30 .M. and riding it
ofl and on, and that he found it dead next morning. Delendant-Appli-
cant on his side admitted that he got no permission to use the pony,
bul he said that constables use one another’s ponies when in need.

The parties are both mounted police constables, and both orderlies
o Lhe same Subdivisional Officer. The Township Court did not ask
Plaintiff-Respondent, but seems to have assumed that what Defendant-
Applicant said was correct, wiz., that constables used ome another’s
}mnies when in need. If framed no issue on the point of trespass.

t only framed-one issue ““Was the pony’s illness and death due to the
Delendant’s using it"’ :  which would have been insufficient even if no
Guestion of trespass had arisen. Assuming that Defendant-Applicant,
although not a bailee, was not committing a trespass in using the pony,
ne could not be held liable for its illness and death unless he was guilty
of ~egligence, that is of *‘omitting to do something that a reasonable
man would do, or of doing something that a reasonable man would
not do, in either case unintentionally causing miscbief to another”

Alderson, B's definition of negligence quoted in Alexander's Case

aw on Torts, 4th Edition, page 33).

Again the question of contributory negligence arose. This is well
explained in Pollock’s Law of Ports (7th Edition, pages 499 seqq).

Civil Revlsion

No. 167 of
1906,

Lugust 7tk
39970
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The rule is that “'if {ae Plaiotilf could by the exercise of such care
and skill, as he was bound #o exercise, have avoided the consequence
of the Delendant’s regligence he cannot recover.” V/hat has to be
determined is ‘‘whether the damage was occasioned entirely by the
negligence .r improper conduct of the Defendant, or whether the
Plaintiff himsclf so far contributed to the misfortunc by his own
neglige.ce or wan! of ordinary and common care and caution tbat,
but for such negligence or want of ordinary care and caution on his
parf, the misfortune would not have happened.” )

In short, the tine ground of contributory negligence being a bar
to recovery is that it is the proximate, or as Pollock prefers to say,
the decisive cause of the mischief. )

The law looks to the proximate cause, or in other words, will not
measure cat responsibility in halves or other fractions, but holds that
person li:ble who was in the main responsible, and where t.he
negligent acts are successive, it is he who lost has an opportunity
cl avoiding the accident who is solely responsible.

Heare there is no reason {o dissent from the finding of the Township
Court as far a3 it ‘went on the facts, 2iz., that the animal got sick by
the Defendant using it in looking for his lost pony, but the sickness
wis agpravated, and death ensued because the Plaintiff afterwards
rode it in the heat of the sun from Pyawbwd to Yaméthin, and
he neglected .o treat it properly.

The Township Court in deed said that Defendant-Applicant rode
the pony in the heat of the sun, and the Lower Appellate Court
repeated this statement and found megligence in it. 1 may say that
there was no evidence whatever that Defendant-Applicant rode the
pony in the heat of the sun, or used it in a way that a prudent man
would not have used his own, that he omitted to do anything that 2
teasonable man would have done, or did anything that a reasonable
man would snot have done.

On the other hand, the Plaintiff-Respondent’s failure to treat the
pony In a proper maunner, and his taking it to Yamethin as he did,
would have undoubtedly amounted to contributory negligence, as
just explained, if the Defendant-Applicant had been guilty of negli-
gzence, and would, in that case, have debarred Plaintiff-Respondent
from recovering any damages.

But the question of trespass remains, It was necessary to remand
the case for this to be determined. The Township Court finds that
*here was a trespass. There can be no doubt on the evidence that
this finding is correct. A mounted Policeman’s pony is his own
property. It is not usual for other mounted policemen to use his,
pony. Assuming that in a case of emergency it might be legitimate
to use a mounted man’s pony without his consent, the fact remafhs
that the present was not such a case of emergency. The learned
fidvocate for Dcfendant-Applicant relies on the fact that he scted
under the orders of his superior officer. If the superior officer had no
authority to give such orders, and it is clear from Mr. Warmington's
evidence that he had none, that would not help the Defendant-Applk-
cant. But there is nothing whatever on the record to show that
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Defendant-Applicant acted under orders in taking the pony.. He did

not say so himself. ‘
The law is clear enough. It is dealt with in * Nga Myat Hmwe

vs. Nga Yi and another.” Trespass is the infringement of a right,
arnd gives a cause of action even when no damage results, and not
only substantial but even exemplary damages may be given if the
circumstances require. (See Pollock’s Law of Torts, gth Editior,
pages 182-187.)

The Township Court originally gave Plaintiff-Respondent a
decree for Rs. 30, and he did not appeal. It is evident that Rs. 30
was by no means unreasonable, being in fact less than half the value
-of the pony.

The application is dismissed with costs.™ -

o # U.B.R., 190406, I, Tort, page 9.
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Upper Burma Civil Courts Regulation—13

(I)-proviso.
Ciuil and Appeal
Before D. H. R. Twomey, Esq. No. 295 of
NGA HLA GYI v. NGA AUNG YA. ity ath,
Mr. C. . S. Pillay—for Appelant. zgof.
Mr. ¥. C. Chatterjee—for Respondent. e

Held,~—witk referencs to sec. 13, Upper Burma Civil Courts Regulation, that a
suil Jor an amount due on a bond is not a suil jor the s’f)ec' performance of a
contract as contemplated in article (15) of the and Schedule of the Provinciak
Small Causa Courts Act, _

Also,~the jurisdiction of the Small Cause Courts cannot be ousted merely by

askins for alternative relief to whick the plaintiff is not entitled.

Seg Provincial Small Cause Courts—page 3.






Circular Memorandum No. 2 o. 1997.

From
THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

Ta %
THE DIVISIONAL AND DISTRICT JUDGES,
UPPER BURMA.

Dated Mandalay, the 28th February 1907.

In accordance with the orders of Government contained in General
Department letter No. 457—2M.-16, dated 12th February 1go7, the
Judicial Commissioner directs that Magistrates and Judges should, a:
far as possible, avoid the trial of cases in which Muhammadans are
concerncd ag parties or witnesses, and that leave of absence shall be
granted, if this can be done without suspending the work of the Court,
{o all Muhammadans employed in Courts in Upper Burma on the
following five days held specially sacred by Muhammadans :—

Muharram - wn 12

ld-uz-zuha ios g o5 . s %

fd-ul-Fitr ez N |

Yatiha--dowazhdaham I
By order,

Ep. MILLAR,

Registrar.

“






Circnlar Memorandum No. 3 of 1287,

FROM
THE REGISTRAR, CCURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

To
COMMISSIONERS AND DEPETY COMMISSIONERS,
UPPER BURMA,

Dated Mandalay, the 6th March 1go7.

The attention of Courts in Upper Burma is drawn to paragraph
475, Upper Burma Courts Manual.
Instances are understood to have occurred in which it has been
Jisregarded.
By order,

Ep. MILLAR,
Registrar,






Cireular Memorandum Neo. 4 of 1997.

FFroM
THE REGISTRAR, COURT OF THE :
JUDICTAL COMMISSIONER, UPPER BURMA,

To
ALL DIVISIONAL AND DISTRICT JUDGES,
% UPPER BURMA.

Dated Mm:.'daiay, the qvd May 1907.

1n continuation of this Court’s Circular Memorandum No. 2, dated
the 28th February 1gog, it is hereby notified that the following
Muhammadan festivals in the year 1907 will fall on the dates shown
against each :—
[d-nz-zula ~—On the z2s5th January, but if the moor be not
visible on the 15th January, then on the 26th January.
Muharraim —On the 23rd and 2z4th (Sunday) February, but if
Loe moon be visible on the 13th February, then on the 22nd
and z3rd Februi:i;‘y.
Fatiha-i-duwashdahaii.—On the 26th April, but if he moi 1 be
visible on the 13th April, then on the 25th April.
Id-ul-fitv —On the 8th November, but if the moon be not v. jible
on the 7th November, then on the gth November.

By order,
Ep. MILLAR,
Registrar






Circular Memerandum Neo. 6 of 1907.

FroMm ;
THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

Lo
ALL DISTRICT AND DIVISIONAL' JUDGES,
UPPER BURMA,

Dated Mandalay, the 29th May 1907,

Attention has recently been drawn to the #sufficiency of the notice
which is given by subordinate Civil Courts for the hearing of suits to
which soldiers of the Indian Ariy serving at stations in China are

arties.
¥ It appears that summonses and other notices sent to those places
not infrequently reach the persons to whom they are addressed on or
after the day of hearing. A liberal allowance of time is, moreover,
required in the case of notices, etc., sent fo Shanghai, Tientsin,
Shanhailevan, Pekin, or other northern ports, especially in winter
when they are ice-bound and navigation is interrupted.

In order to enable men serving at these stations to appear them-
selves, or to appoint a™representative or make such other arrange-
ments as may Ee necessary, a minimum period of four months from
the date ol posting the summons or notice should be given by subor-
dinate Civil Courts.

By order,

Ep. MILLAR,
Registraz.






Circular Memorandum No. I ef 1908,

FroM
THE REGISTRAR, COURT OF TeE .
JUDICIAL COMMISSIONER, UPPER BURMA,

To
ALL JUDGES AND MAGISTRATES IN UPPER BURMA.

Dated Mandalay, the 29th Fanuary 1908.

The following nstructions are issued for the observance of
Megistrates and Judges in Upper Burma regarding the arrangements
{0 be made for the desp_%tch of lunalics, other than criminal 1unatics,
t% %n asylum under sections 4 and 5 or section 8 of Act XXXVI of
1858 : —

(1) The Magistrate or Judge is responsible for the despatch of

the lunatic to the asylum,

(2) He must arrange for a Police escort to accompany the lunatic
and see that the escort is provided with sufficient means to
purchase such articles as milk, coffee, biscuits or any suitable
cool'ed food for the use of the insane during his journey to
the asylum, and that it is instructed, in case the insane
refuses food or becomes sick, to take him to the nearest
hospital for advice and treatment.

(3) If the lunatic is a female, he must arrange for her to be
accompanied by a female attendant or relative in addition
to the usual Police escort.

{4) He must in all cases see that the lunatic is provided with

food, sufficient clothing and bedding for the journey.

By order,

Ep. MILLAR,
Registrar.






Circular Memorandum No. 4 of 1908.

FromMm
THE REGISTRAR, COURT OF THY
JUDICIAL COMMISSIONER, UPPER BURMA,

ii'o
ALL JUDGES OF CIVIL COURTS, UPPER BURMA.

Dated Mandalay, the 25th Februery 1908.

Courts issuing a commission for the examination of a witness to
a Court situated in British India are directed to ascertain, if pcssible,
and issue the commission 8 the local Court of lowest jurisdiction that
can conveniently exccute such commission. They should not, as &
rule, issue the commission to the District Court.

In Mandalay the Court of lowest jurisdiction is the Court of Small
Causes, and commissions should therefore be sent to that Court.

By order,

Ep. MILLAR,
Registrar.






Circular Memorandum No. 7 oi 1948.

DIVISIONAL AND DISTRICTJUDGES,
UPPER RURMA.

Mandalay, the 20th Mav 1908.

The attention of District Courts is invited to the Provincial
tnsolvency Act, 1907, which hag been extended to Upper Eurma by
Judicin]l Department Notilication No. 51, dated the 29th April 1908.

The provisions of the Civil Procedure Code relating to Insolvency
matter are superseded by the Schedule of the Act, and it is necessary
that the judges of Civil Caurts should acquaint themselves as soon as
possible with the new law which is now in force.

It will be seen that the Local Government by Notification No. 54,
dated the 2gth April 1908, has invested all Disirict Courts with
jurisdiction under the Act, and by Notification No. 53, dated the 2gth
April 1908, has barred the application of certain provisions of the Act
to Upper Burma District Courts in general.

Rul:s under section 51 of the Act will be issued at an early date.






Circular Memorandum No. 8 of 1908.

To .
DIVISIONAL AND DISTRICT JUDGES,
UPPER BURMA..

M cmdalciy, the 12th Ffune 1908,

Several cases having occurred in which the sale proceels of
roperty seld by Bailifls and Deputy Bailiffs in execution of decrees
Eave beun embezzled, the Judicial Commissioner invites the special
atlention of all Civil Courts fo the Instructions contained in para-
graphs 561, 567, 701 and 723 ¥ the Upper Burma Courts Manual and |
mmpresses on them the necessity of keeping a close watch over
cxecution proceedings and of fixing dates from time to time on which.
the proceedings are to be submitted to the Judge, until the amount
realized has been paid to the judgment creditor and the fact attested.
under the judge’s signature. The working of the Courts in execution.

cases should be specially examined by inspecting officers.

2. Judicial officers are also reminded of the provisions of para-
graphs 671 and 806 requiring them to see that all money transactions
of the Courts are duly entered at the time, and that payments into the
Treasury arc acknowledged by the Treasury (or Sub-Treasury):
Officer, and that chalans are produced and filed with the proceedings..
They have also to check the Bailiffs’ Registers daily.

3. There should be no exceptions to the rule in paragraph 681
requiring all Bailiffs to furnish sufficient security.






Ciccular Memorandum No. 10 of 1908.

From
THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

To
THE JUDGES OF ALL CIVIL COURTS
IN UPPER BURMA.

Mandalay, the %7th August 1908.

The. following instructions are issued with reference to the pay-
ment of expenses to Government Officers appearing as witnesses i
Civil suits. The Criminal Courts do not pay witnesses’ expenses to
Government Officers.

Government Officers appearing as witnesses in Civil suits to which
Government is a party will receive allowances according to the
ordinary scale, wd the Presiding Officer of the Court will at the time
of payment ‘urnish the officer receiving the allowance with a cerfifi-
cate in T. . No. 30, of which a sulficient supply should be obtained
from the Government Press.™

These instructions do not apply to Police Officers.

By order,

Ep. MILLAR,
Registrar..






Circalar Mentorandum Neo. 12 of 1908.

Frowm
THE REGISTRAR, COURT OF TFE
JUDICIAL COMMISSIONER, UPPER BURMA,

To
ALL JUDGES O CIVIL COURTS IN UPPER BURMA.

Dated Mandalay, the qrd December 1908.
e

The attention of all Civil Courts is called to the new Code of Civil
Procedure which comes into force on Lhe 1st January 1gog. The new
Code differs from the old, chiefly in the arrangement of its provisions.
2. The Act itself now contains little beyond the essential princi-
ples of procedure. Provisions which are not considered fundamental
are placed in the Schedules. The First Schedule, comprising 51
Orders or sels of Rules, contains most of the detailed provisions of
the present Code. The Second Schedule reproduces with slight
modifizations the law of arbitration as contained in Chapter XXXVII
of the present Code. The Third Schedule containing rules regaiding
the execution of decrees b the Collector will not for the present be
a{)plf(:nb!e in Upper Burma. Apart from the re-arrangement, few
changes of a radical character have been made. The following notes
regarding some of the changes may be found useful to the Courts :—

MORTGAGE SuUITS.

Special attention is invited to Order XXXIV relating to Mortgage
suits. The Transfer of Property Act, 1882, is not in force in Upper
Burma, but by order of the Judicial Commissioner the Courts have long
Leen guided hy the provisions ol sections 83 to g7 of the Act in
dealing with mortgage suits.* The prov’sions of the Transfer of
Property Act regarding suit for [oreclosure, sale and redemption of
mortgaged property have now heen incorporated in the Code of Civil
Procedure, and from the 15t January 19og will therefore have the force
of law in Upper Burma.

When tﬁe plaintifi succeeds in a suit for foreclosure, it will be in-
cumbent on the Court to pass a preliminary decree in terms of Order
XXXIV, R. 2, and subsequently i the circumstances of the case
require it a final decree under Rule 3. Similarly, Rules 4 and j
provide for preliminary and final decrees in suits for sale, and Rules 7
and 8 for preliminary and final decrees in suits for redemption.

In mortgage suits the forms of decrees given as serial Nos. 3 to 11
inclusive in Appendix D to the First Schedule should be used with

# Upper Burma Courts Manual, paragraphs 659 to 661.



(2)

such variations as the circumstances of each case may require. (Sece
Order XLVIII, R. 3.)

PLEADINGS.

Order VI concerning pleadings (=plaints and written statements)
is for the most part new, and its provisions should be carefully studied
by all Judges. The forms of pleadings in Appendix A to the First
Schedule or forms of ;2 like character are prescribed for adoption
{Rule 3). The object of the legislature in introducing the new
provisions is explained as follows in the Statement of Cbjects and
Reasons :—

“In our opinion it is most necessary that litigants in this country
should come to trial with all issues clearly defined, and that cases
should not be expanded or grounds shifted without reference to the
fiue facts. For this purpose we think that the present system of
pleadings in the mofussil, which is notoriously lax, should be
improved, and we have incorporated in the rules an order on
pleadings, which it is hoped will lead to sounder and fairer methods
of arriving at the real points in dispute. The forms have been
revised and we hope that they will be brought into more general use
in the mofussil.”

It is hoped that these rules will help the Courts to obtain, before a
suit is tried, a clear definition of the matter in dispute, and thus save
time and expense to all concerned.

ADMISSIONS.

It will be seen that the provisions of Chapter X of the old Code
(of Discovery and the Admission, etc., of documents) have been
greally expanded in the new Code, Orders, X1, XII and XIII, and that
Order X1 provides for the admission not only of documents but also
of facts. It is left to litigants and their advisers to make adequate
use of the new provisions; but the Courts should encourage them to
take advantage of Order XII, the provisions of which are calculated
to ohviate delay and expense. 5

PRODUCTION OF DOCUMENTS AT FiRST HEARING.

Litigants are now reruired by Order XIII, Rule 1, to actually
produce at the first hearing all the docurientary evidence they rely
upon. This rule is stricter than the corresponding provision in the
old Code, section 138, under which it was sufficient to have the
documents in readiness and to produce them only when the Court
called for them.

DECREES.

In Order XX the provisions regarding decrees have been amplified
and new forms have been added in Appendix D for the guidance %of
Courts.

EXECUTION. 1
The following points should be carefully noted in connection with
the execution of decrees (—

(1) Rule 11 of Order XXI empowers the Court, on the judg-
ment-creditor’s eral application, to order the immediate
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arrest of the judgment-debtor, if in Court, in executioii of
any money decree.

(i) An entirely new provision is contained in section 46 of the
Code. It enables the Court which passed the decree to
issue a precept to any other Court to attach property of
the judgment-debtor pending transfer of the decree for
ex~cution in the ordinury course. This attachment
remains in force for only two months unless the Court
which passed the decree takes-actjon as indicated in the
proviso to the section. ) * %

The object of this provision is to enable a decree-holder to obtain
an ¢d interim attachment where there is ground to apprehend that he
may otherwise be deprived of the fruits of his decree. It is only iu
such cases that precepts should be issued under section 46.

(i) Sections 55 and 62 of the Act give power in certain
circamstances to break open the outer door of the
judgment-debtor’s house, for the purpose of arresting
him or of attaching moveable property in the house.

(iv) Increased facilities for executing decrees for the delivery
of immovable property are given by Rule 35 of Order
XXI which ptdvides for delivery of joint possession, and
also for breaking open doors when the person in posses-
sion does not give free access to the decree-holder.

(v) Rules 44, 45, 74 and 75 of Order XXI contain special
provisions for the attachment and sale of agricultural
produce, and particularly growing crops.

(vi) Rule ?8 of Order XXI gives extended facilities for attaching
salaries. ‘

(vii) Rule 32 of Order XXI re-enacts section 260 of the old Code
with an addition concerning specific performance of con-
tracts and injunctions. But Rule 33 of the Order is a new
provision enabling the Court to order that any particular
decree for rustifution of comjugal rights shall not be
enforced by imprisonment. .

{viif) An important change in the law is made by section 65 of the
Act. Under section 316 of the present Code, when a
sale of immovable property in execution of a decree is
confirmed and becomes absolute, the property only then
vests in the purchaser In foture, the property is fo he
deemed to have vested in the purchaser irom the date
of the sale and not from the later date on which the sale
become absolute.

MEeSNE PROFITS. .

1t will be noticed that section 47 of the new Code does not repro-
duce clauses (2) and (b) of sect.ion 244 of the present Code. The
intention is that questions regarding the.amount of any mesne profits
or interest should in future be ascertained by the Court under the

decree itself and not in execution.
14
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'‘ATTACHMENT BEFORE JUDGMENT.

Rule 12z of Order XXXVIII prohibits the attachment Lefore
judgment of agricultural produce in the possession of an agricul-
turist.

RECEIVERS,

Under the old Code the power of appointing Receivers was
reserved to High Courts and District Courts. The new Code (Order
KL) removes this restriction, and a Receiver may now be appointed
by any Court. A reference is invited to the case Nga Kyi Maung v.
#Mi Sin and two* on this subject. The Judges of District Couris are
requested to see that careful discretion is used by the subordinafe
Lourts in the exercise of this new power.

APPEALS.

Widér powers are conferred on Appellate Courts by Order XLI,
R. 33. Any decree or order may now be passed which the casg may
Yequire even as regards respondents or parties who have notsappealed
against or filed objections to the original decree.
. An important new provision is also contained in section g7, which
prohibits a party from disputing in appeal against a final decree, the
correctness of a preliminary decree which he did not appeal against at
the time. If parties intend to rely upon objections which could be
taken at an early stage they may not in future allow proceedings to be
carried on to their final stage and large costs to be incurred, but must
appeal against the preliminary decree. The explanation to sgction 2
of the Act shows wtat a ‘‘preliminary’” decree is. A decree for the
recovery of possession of immoveable property and for mesne profits
is an example of a decree which is partly final and partly preliminary.

3. The above notes are aot intended to be in any way exhaustive,
but merely to point out the modifications which it is most important
for Judges to get a thorough grasp of without delay. Judges should
of course study the whole of the new Code and should make them-
selves familiar with its provisions as soon as possible. *

The comparative tables appended to this circular show how each
section of the old Code has been dealt with_ in the new Codé and it is
hoped that these tables will facilitate reference.

'By order,
Ep. MILLAR,
Registrar.
* Upper Burma Rulings, 1908, Civil Procedure, paragraph 17.

Rty
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TABULAR STATEMENT I.

Statenent showing the disposal of the provisions of the old Code of

Ctvil Procedure, 188a.

- Section of Act V Order and Rule,
Secction of Act X1V of 1882, of 1908, Sokedile 1.
o . I
I G i
o5
“Chapter " ... . Omitted.

“ district i
“ Lnstrict Court” } 2 (4) and 3
“ pleader ” _— z {15)
“Eovcrnment pleader” ... 2 (7)
“ Collect~r" .., s Omitted.
“ueerme L., 2 (2)
“order " s 2 (14)
“tudgment "’ xibis 2 (9)
il } b

udge 2 (8)
“ judgmeunt-debtor ” 2 (10)
“ decree-holder ” 2 (3)
“written ” ... . Omitted,
“signed” ... » 2 (20)
“foreign Court” z (5)
“ foreign judgment 2 2 (6)
“ public officer”’ 2 (17)
¢ Government " Omitted.

3 we | 154, 156,157,158
4 4
4A 5

e as 7

%, paras. {¢) and (d) : Omitted.

0, last para. 6
7 Cf 4
8 8
g Omitted.

10 ses ae s 1
I = evs i 9
12 . 10
13 11
Expln. VI ... 14
14 I3
X 5
Ig . 16
16A ; 18
I Sk © 20
Ez-;pin. 1 § G v | Omitted.
18 ee 19
19 17




( 6 )
TaBULAR STATEMENT I.

Statement shewing the disposal of the provisions of the old Code of
Ctvdl Procedure, 1882—continued.

PR Section of Act V|  Order and Rule
Section of Act XIV of 1882. of 1go%, Saatals L
20 e e Omitted-
21 e .- 1
22 22, 23 (1)
23 22, 23 (2)
24, paras. [ and 1l1 = 22, 23 (3)
24, para [i ... o Omitted.
25 : 24 k
26 O.Lrr. 1,4(a)
27 sy Fo-T0 (1)
28 woy I 3, 4 (8)
29 e suw vee HEY) . b
3{) se. awe | tue IRT 1) 8 (I)
Kl sas wee a2d wy n 9
32 el s s 13 1 8 (2)3 1o (2)
(3) (5), 11
33 o oo wyn »n  I0(4)
34 see ese nn », I3
sen s winie w12
‘_3_:,2' 1§
a7 ava vas ves 3t 2
38 e sew tne ] T 3
39 (e T “es 1ae " Y 4
40 - wen ase 1 5
41 ans re vos " 6°
42 aey e XX II I
43 . i TR I
44. oy ere Y - 3 4’ 5
45 esa . g P 3 6
45 } crll 6,7
47 tra e .
.48 e ea 20 IV 1
49 Cf. 137
50 VII 1,2,4,5,6
5K VI 14, 15 (1)
52 e en n E5, (2) (3)
53 o BRCLRO, VH x (13)
31 VIL 15 G O. VI 18
55 R Vs caw : 93 12
56 . 5 I3
57 w1
'58 ER RO e whe ”‘ & 9




( 7 )

TABULAR STATEMENT L

Statement showing the disposal of the provisions of the old Code of
Civil Procedure, 1882— continued,

) Section of Act V Order and Rule
Section of Act XIV of 188a. of 1408, Sehisdule T ’
58, last para. Iv 2
50 VI 14
6o B 15
6rx o 16
62 i 17
63 ' Y " 18
64 ol LY R 2 27 !

65 (X3 1 2
60 = 13 3
67 e 1 x 4
6R 4 1 5
69 i B B
70 = ” o7
71 # 8
72 2 9
73 ves . i [T 10
74 e Vs .se 1] I1 C}‘, 0.
XXX, r 3
75 $ 12
76 e 5 13
77 Vi ‘e - 1 14
78 e e m R} 11} 15
79 5 16
8o 4 17
81 wig s » K8
82 o 19, 20 (1)
83 5 30 (2)
B4 " 20 (3)
8y ww 543 28 5 21, 23
26 ” 22
7 5
84 » g, 29
89 ans ans 1 25
9o o4 26
o1 sk » 30 (1), (2)
92 s = » 30 (3)
63 XLVIII 1
94 142 o 2
95 i 4 143
Qo v i X 1




( 8

TABULAR STATEMENT I

Statement showing the disposclof the provisions of the old Code of
Crvil Procedure, 1882 —continued.

4 1 Section of Act V Order and Rule,

Section of Act X1V of 1882. of 108. Schadule L

g7 - 4 iX 2

g8 i i 3

99 v 4
QGA i 5
100 " 6
1 GA - . i 7
10z 5 8
103 &5 . g
104 «ee | Omilted.
105 = X 10
100 oee ane . " Iy *
107 TT] . 33
108 ver . i 13
109 . 1 I4
110 s ’ VIII 1

i1t v i 6
112 i " 9gCf.r1
113 - g & 10
i14 s . cr. VI 2
115 . % " 14, 15 -
116 see - e 1y 16, 17
17 4 X I
118 ave » 2
L2LY o o 3
120 i 4
121 X1 I
122 P Cr.XLVIil 2,
123 — XI 3
124 ean (R R s 15 5 "
1258 ee . . [ 1 6
126 . % 8
127 ens P sem 13 Ir
123 ik b Xl 2
129 . XI 12,13
130 - . » L4
131 vee cas 3 s 15
132 vee ” X7
133 " g 18 (1)
134 5 18 (2)
135 - 20




TABULAR STATL}MENT i

Statement showing the disposal of thesprovisions of the old Code-of
Civil Procedure, 1882—continued.

(9 )

Section of Act X1V of 18g2.

136

13

13
139
140
141
T41A b
143 -
142A

143 40
144
145

140

|x4

14
149
150
151
153

153

154
155
156
257

158
159
160 S~
161

162

163
164 .
165
166

167

168

169
170
173

172
173

b

E
B
|

L

e

&0

Section of Act V

ol 1908.

Order and Rule,
Schedule 1.

X1
X1l
i3]
1
”
I
E3]
1%
”
17
n
X1V
2
»
"
1]
7]
XV

n
n

XVII
f 1)
XVI
¥t

H
Hn

b
LH
1
1
I
M
fs
b2
”

21
10

r (1)
2
1(2),3

-0 OO~ I

e
b

D BT N L3 B o L3 B M G B s OV S L) =




( 10 )

TABrLAR STATEMENT [.

Statement showing the disposal of the provisions of the old Code of
Ciyil Procedure, 1882—continued.

e

. Sertion of Act V Order and Rule,
Section of Act XIV of 1882. of 1908, Schedufe 1.
174 } { XVI 10 to 13,
175 17, 18
176 s 19
177 ise “gs — » 20
178 s g 2
179 o XVII 1, 2 (1)
180 Py » 2(2)3),3
181 - vrs » 4
182 3 R n D
183 s i B
184 : gy B
185 . . s 9
1854, first and second paras. 138
1454, third para. XVII 7
186 Y i 10
187 5 1
188 . " . ER
189 » 13
190 s T4
191 g I5
192 ; . {0
193 ven | ves n 17
194 it | XIX &

195 - esi | . 5 B
196 s can a5 8
197 cor | 139

198 -— 33 XX a
199 g5 2
200 ver ! .

201 } Cr. 137

202 XX 3
203 vy 4
204 ase Ve ” 5
205 w 7
200, first and second paras, g O
206 , third para. 152

207 s e XX o9
208 W i ID
209 vaw | 34

210 il ¥ XX 11




( 11 )
TABULAR STATEMENT I

Staiement showtng the dispesal of the provisions of the old Code of
Cruil Procedure, 1882—continued.

T ; Section of Act V Order and Rule,
Section of Act X1V of 1882. of indE. e leadiile .
211

212 } z (12) AE 52
2‘3 — e P 133 13
214 . 14 (1)
215 L e ad " 15
QISA e var a0 1 16
210 o, 19

21 i PO

21

219 5 vas !

220 - CF. 35 5, 64{3)
221 )

222 - ..."‘U

223, first para 38

223, second and third paras. 39

223, fourth para, 41

223, fifth para. sion XXI 4
223, sixth para. n o3
224 i D
228 w 3
226 o ., 8
227 - s 9
228 42

229

229A ig

2298 44

230, first para, XXI 10
230, gsecond para. i w21
230, third and fourth paras 48

231 S XX1 15
232 » 16
233 49 N

234 50

235 XXI 11 (2)
236 p 12
237 » 13,66
238 ane - o Ef
339 ive tee sap n 26 (I) (2)
240 y 26 (3)
241 w29




(12 )

TasyLarR StaTeMBeNT I,
Stat:ment showing the disposal of the provision of ths old Cade of
- Civil Procedure, 1882 —continued.

‘Section of Act X1V of 1-882.

Section of ActV

Order and Rule,

of 1go8. Schedule I,

242 ' XXI 28

243 . 7 n 29

244 aue . 4

.245A " = XXI 17 (1) (3) (4)
245 . 5

245B ' XXI 37

240 - " I8

247 s - n 19

,248 cea . n 2;

249 LRy 1 o b

250 & g . 24 (1) "
25! _ . R 2} 24 %2)(3) 25(1)
252 A 52

253 vee ves C:f* 145

254 " St XXI 30

.255 sue R L 42

220 Ve e ” I (I)
2 7 ¥ e } L
257A ) O mitted. ’

258 e aw (L 1] X2(I 2 &
259 » 5 o

260 b . g 32

,261 . T r) tde 1) 34 (I) to (4)
262 an A RN 1 34 (5)
263 i - oo 35 (I)
264 . - »w 30

zgg i g4 .

2 e . 0

267 " i -3 Cf. XX1 41

268 carw ve an . 46'

26¢ - e . n 43

270 T} e é“ 1 51

g . 2

-272 Ak TR ae XXI 52

273 v aer . s D3
’274 van L) LR 23 54’

272 . rwa 6" » ] 55

2 e A 4

e ) XXI 56

_2?8 (Y1) 4 i 58




( 13 )
TABULAR STATEMENT .

Statement showing the disposal of the prawfszbm of the old Code of
Croil Procedure, 1882-—continued.

. Section of Act V Order and Rule,
Section of Agt X1V of 1882, of 1g08. Sehedale 1.
279 o XXl 59
280 s o
281 p— P ‘ve ) &'n 61
282 i www ee " 62
283 iim ane 7] 63
284 sas wes vou ” 64
285 sils 63
286 % XXI 65
287 sea s e ” 66! 70
288 Omitted,

289 P ey Ve XXX 67
290 n 08
291 (XX ate oy [ ] 13 69
292 see - ere 1) 73
203 see vae P n 71
394 vea ves vra 1t 73

29 -
agg 73 XXI 76

29 . Cua ves ” 77 (!) (2)
29 ves i s 1t ?8
200 ves 4 79 (I)
300 vas wee 1) 79 (2)
go1 n 79 (3)
302 ars s _ ] 8o
303 y 81
304 w 82
305 toe e s ” 83 (5) (2)
306 aen 108 Ty 13 84 (‘)
307 aew Vbim ser 1 85
308 tes e e " 86
309 w87
3[0 . sae i %) 88
310A w89
3K n 990
912 p 92
313 cer i n 91
3{4 ean o ee F1 92
315 vae see vee L3 93
3!6 e see 65 4 94
&g 66




( 14 )

TanuLAR STATEMENT I,

Statement showing the alsposal of the provisions of the old Code of
Civil Procedure, 1882—continued,

. Section of Act V Order and Rule,
Section of Act XIV of 1882, of 1908, . Sebadule L
318 XXI a3
319 , 06
320 eso | 68, 70 and 7%

321 i 4

322

322A

322B

2220

322D 1o

323 s oo | 2 The Third

324 i vee Schedule,

324A

325

335A

3258 i s

325C 4 1)

326 72

327 67

328 XX1 97

329 an 98

330 s 08

331 » 99

332 aps Ve vea 23 100, 101, 103

433 o 2% vae . pp 102

334 ver YT e i) Cf; 9?‘ 98

332 SOT e 3 et 1 97, 99, 103

33 _

337 55 XX1 38

33§A » A0

33 7 7

339 5 5 XXI1 39 (1) to {4)

340 I »-- 39(5)

341 iy

342 } 58 .

343 XXI 25

344—360A .., ... | Repealed by the .
Provincial Insol-
vency Act, 1907,

361 XXI 1




( 15 )
TABULAR STATEMENT I.

Statement showtng the disposal of the prouisions of the old Code of
Civil Proceduve, 1882 —continued.

" Section of Act V Order and Rule
Section of Act XIV of 1882. of 1908, Schedale [ 4
362 ove XXII 2

363 » o 3(1)
305 o e- v 5 3 (5)
360 i ere ves ” 3 (2)
367 —_ i 5

368 o s oo 1 4

369 i see ase 13 7

370 " 8 "
371 s 55 9 (1) (2)
372A P » X0 (X)
372 w.. B

3753 ¥ g XXIII ¢ (3)
374 p— e ces 33 2

375 —_— see ana 1 S

2754 o i 4

376 XXIV 1

377 ” 2

378 ava s see i3] 3

379 S5 wee ) saa 1 4

380 v | XXV 1 (1) (3)
381 i | aes , e " 2

382 [ e %3 I (2)
383 . ore v XXVI i 4

384 vivie 55 2

385 wee e i n 3

386 1re tes 76 1% 4

387 - 5

388 P i3 6

389 ek 5 7

390 - 8

391 78

3G2 s XXVI ¢

393 vas ase - % I0

394- 4o e e ” II

395 e _ e n 12

396 wan bes »w 13, 14
307 “o: s I

398 ass ane asa . o 16




(16 )

'I‘ABULAE STATEMENT [.

Statement showing the disposal of the provisions of the old Code of
Civil Procedure, 1882—continued.

Section of Act XIV of 1882,

‘Section of Act V

Order and Rule,

438

of 1908. Schedule 1.
399 vee o XXVI 17 (1)
400 v » 18
401 ‘e XXXII 1
402 i Omitted.
403 XXXIII 2
404 cen i . 3] 3
405 i i i 5 ¢ 5(a)
400 .s . ” 4
407 i . o 3 5
408 . o v 3 6
409 Pl vew . H 7
410 . T : & 8
41¢ - .. s 13 1o
412 v P §
4I3 ans LE R ] - ,, 15
414 “a ave 5 55 0
415 = Ty 10
416 " 79 (1)
417 . o XXVII- 2
418 .- . » 3
419 “re Tans . T 13 4
420 ; - 8
42! e ) ‘s 13 6
422 i V* 27
423 e o XXVII ¢
424 & 8 ° >
425 ces ses Ct. &1
" 4206 .

e : } XXVII 1
428 . e 81
429 o voi 82
430 LR -e 83
431 84
432 ; - 85
433 86
434 87
435 aes eos vee XXIX 1
436 s ee e 9 2'
437 - XXXI 1

aen vee . 1 2




(27 )

TABULAR STATEMENT I,
Statement showing the disposal of the provi_sons of the old Code of

Crvil Procedure, 1882—continued,

y 2 Section of Act Order and Rule,
Section of Act X1V of 1882. Vof stiod. Schedule 1.
430 . XXXI 3
440 i . XXXIL 1, 4 (2)
441 i " s 510
442 L 3 2
443 - . " 3(1),4 {2}
444 o T 5 (2)
445 » 4 (1)

446 ‘- " 9
447 R . » 8
448 i 10 (1)
449 . ; 3 10 (2)
450 " o » 12 (1)
451 ' 3 12 {2) (3)
452 ag e ad 5 12 (4)
453" n o 12(5)
454 v o : I3
455 L . ” 14
456 s e » 3 (2) (3)s.

4 (4)
457 " ” 4 (1)
458 e o5 e 11 (1)
439 . % it {2}
460 sae e Omitted.
401 s - XXXII 6
462 o : 3 7
463 ¥ e & tH] 15
464 o o . y 10
465 5 XXVII 1
466 v - 3 2
467 ¢ c . v 4
468 or o con VYV 28,29
470 - 88 *
471 . XXXV 1
472 a i 2
473 (RN sse b} ] 4
474 Ny 3 2] (1% " s
475 - 0 5 6
476 - v o » 3




TABULAR STATEMENT I.

( 18 )

Statement showing th2 disposal of the provisions of the o¥d Code of

Civil Procedure, 188 2—continued.

Section of Act XIV of 1882,

Bection of Act
V of 1g08.

Order and Rule,
Schedule 1.

477
478
479
480
481
482
483

484
485
486
487
4838
489
490
491

493
494
495
496
497
498
499
500
501
502
503
504
503
500

07
ot
509
510
51l
512
513
514

a8

95

(223

ere

95

(]
(X

rew

O rr;i.fsted.

L The Second
Schedule,

XXXVI

b
b
n
n
7

n
n
n
n
1
3
n

XEXIX

»”
”
»
3

XXXIX

»

»

n

11
XL

»n

I

- D CeNI ChF Ll ALY

- O

m D 002 O A UL WD M

1to3




( 19 )

TABULAR STATEMENT 1.

Statement showing the disposal of the provisions of the o'd Code of
Civil Proceduve, 1882—continued,

. Section of Act V Order and Rule
Section of Act XIV of 1582, of 1908. Schedule 1.
515 "3 Ty 1
516 kg b d
517
518 ‘e
519 e
520 ves * { L The Second
521 pes A% Schedule.

522
523 [ 2] LN ]
524 (X2 LR X
528 e J

2 pe LR
e Cf. 90 XXXVI 1
528 3 2
520 - 3
520 " 4
L ” XXXVl 3
533 e ” 3
534 e ” 4
535 'Y »n 5
536 ars » 6
537 5 7
538 e t K ” I 5
530 gg Em)c(i %3

v 90 {1){2

gi’? o h : XLEL . 1
542 . - 2
343 : "
o . n o 5(1)(2)(3)
546 . " - v
547 B s 7
548 - ? 2
549 5 .
550 e (5] [3
551 a ” &
552 ' ol
553 : o
%54 o 1o gy -+ L5

15



{ 20 )

TABULAR STATEMENT L

Statement showing the disposal of the provisions of the old Code of
Civil Procedure, 1882—continue d.

]
T Section of Act V Order and Rule
Section of Act XIV of 1882, of 1g58. Schedale L. y
555 cen Fieet vee XLI 16
556 " 17
hay is 18
558 s N 19
559 vna san ave 1 20
560 b 21
561 v w2202

(3)

562 o Y .se 5 23
564 L Omitted, .
563 XLi 24
560 ' i win — i a5
567 T vy 26
568 e 2 27
569 P e raa 1 28
570 [T 1] wda P I’y 29
7% e e, - 5 30
o L |} erss
574 g il e XL - 31
875 T B . o8
576 e - - XLI 34
577 awp oy ane s 32
578 99 ;
579 e e XLI 35
580 . i " 36
581 - tap | e " l3?
582 . 107 (2) XXII 1
3824 wos | CFf 149
583 144 (1) °
584 100
585 yiw i 101
586 e Tee 102
587 i 108
588 Y04 XLI 7
589 100
500 108 XLII o
591 s 105 (1)
592 XLV I
593 i 9
594 - XLV I




( 21 )

TABULAR STATEMeNT L.

Statement showing the disposal of the provisions of the old Code of
Civil Procedure, 1882—continued.

Order and Rule
Schr dule I.

Section of Act V !

Section of Act XIV of 1882, of 1908.

595
596

597

598
oo
fo1
6oz
603
604
6og
6ob
6o7
6o8
6og
610
611
612
613
61

61

61

61

619
620
Gar
O22
623
024
625
626
627
6528
629
630
631
032
633

635
636

LR

ey

aEr

ER

109
110
111

w4

Cf. 129

C/f. 130

Omitted,
112
130 %

waw

115
114

tCs

116
117
Cf 122
18
11g

(RN

XLIV

n
”
b3
»
»
7
3]
»

5
n
b3

XLVI

n
n
n
n

XLVII

1
b

»n
N
3
+1]

XLIX

o bl mel bl el e
S N H O o3 v B

CFoofn U3 B M

b

CO=3 VUL LY DY =

1




TABULAR STATEMENT L

( 22 )

Statement showing the disposal of the provisions of the old Code of
Civil Procedure, 1882—concluded.

f——

F

Section of xct XIV of 1882.

Section of Act V

—

Order and Rule,

of 1go8. Sthedule 1.
637. 128 (2) (i)
63% 120 (l) XLIX 3
639 - 120 (2)
640 - 132
641 133
642 > 135 (1) (2)
. 643 e - Omitted.
644 cee - XLVIII 3
045 . 137 (1) (4)
6454 _ it 140
646 ye s Omitted.
C46a i XLVI 6
6468 o - i 7
647 s 141
648 . 136
649 . . 36, 37
650 oo Omitted,
6504 - 29
652 - 122, 12g, 130 and
131
653 59




(

23 )

TABULAR STATEME&T 11,

Statement showing the provisions of the Code of 1908 with the cor-
responding sections of the Code of 1882.

Section of the
Code of 1908,

Corresponding
section of the

Code of 1882,

Scctien of the

Code of 1908.

Corresponding
section of the
Code of 1882.

H

2
Expl, 11
Expl 12
Expl. 13

SN

Qo=

Il
12
13
14

16

17
18 (1)

20
21

22
23
24
25
26
27
28
29
30
31

42
33
34

LR

RN

(R

I
2
New,
211 Explanation.
New.
2
4
4A
6, last paragraph
8
I
12
13
New.
14
13 Expl. 6,
15
16
g
16A
18
17

22

231 24

25
New

48

04

8

6504
New

33

1}

108
209

164 (2)

35 (1)

35 (2) =
35 (3) —_
36 pe
37

38
39

New.
220
222
New,
649 Explanation,
223, 1st para-
graph.
223, 2nd and 3rd
paragraphs.
New.
223 4th para-
graph,
228
229
2298
22QA
New.
244
230, 3td and 4th
paragraphs.
233
234
New,
252
New.
205
336
245A
338
342 and 341
653
2066
New.
. 271
285
276
New. Gf. 316
317




( 24 )

TABULAR STATEMENT II.

Statement showing the provisions of the Code of 1908 with the cov-
. vesponding sections of the Code of 1882—cont inued.

Section of the
Code of 1¢28.

Corresponding
section of the
Code of 1882

Section of the
Code of 1908,

Corresponding
section of the
Code of 1882,

327
320
New.
220, 2nd and 3rd
paragraphs.
320, 4th para-
graph.
320, 5th para-
graph:-
326
295
330
New.
386
New.
391
416
424
and
429
430
431
432
433
434
470
506
527
New.
539

424 428

| 3309, last para-

graph,

gNew.

' 49T, 497
540

New,
575
578

100
101
102
103
104

105

100
107 (1) e
107 (2)

108
109
110

ILI
112
113
114
115
110
117
118
119 . ;
120 (1)

120 (2)

121
122
123
124
125
126
127
128
129

130

131

584
585
586
New.
588, 2nd para-
graph.
591 .
:89
EW.n 3
582, first 3palrf:.
587; 590
595
590
597
616
617
623
622
631
632
634
635
658
639
New,
‘”
i
3
1y

by
652, 3rd para-
graph.
652, 2nd para-
graph.
652, 4th para-
graph,




(25 )

TABULAR STATEMENT IL

Statement showing the provisions of the Code of 1008 with the cor-
_ responding sectzons of the Code of 1682—concluded,

T Corresponding . Corresponding
ge(ét;o; 2f glée section of the (S:f,%téogf 0:92186 section of the
" 99%- | Code of 188z. *| Code of 1882.
& -
112 640 146 New.
133 641 147 = 2
135 o 642 148 “
136 - 648 149 e
137 645 150 »
137 (3) s New. 151 »
138 185A. 152 ok ”
139 197 153 »”
149 - 645A 154 (3) ... | 3rd paragraph.
141 von | 2_47 155 New.
142 94 156 «s | 3, Ist sentence.
143 ava 95 15? LA 3! znd 1
144 w 588 158 v | 3, 2nd paragraph
145 e 253




(

26 )

TABULAR STATEMENT IL
The Fivst Schedule.

Order and Rule
of Schedule I,

Corresponding
section of the
Code of 1882,

Qrder and Rule
of Schedule I,

Corresponding
section of the
Code of 188z.

IIL—

hn s 0 D sy OV LD
.

<

-

=
I
-
-
-

- OO 0o~ O
-

[

26
New.
28
26 and 28

V.—12
o 7 Bas
14 -

16

17

18

19
20
21

22
23 Tt
34
25
26
27
28
29
30

VI.—1

LA R ]

-
OV 0o~ ALY B

11
12
I3 Wi
14 vk
15
10
17
18

82
82, 2nd paragraph,
83 and 84
8y -
86
85
87 and 88
89
9o
422
468
408
gl and Q2

New.

»”
12
n
M

n

0,

1

n

n

» )

b} ]

N
5I
51

New.
Cf. 53
Cf. 54




(

27 )

TaBULAR STATEMENT II,

The First Sehedule—continued,

Order and Ryle
of Schedule I.

Corresponding
section of the
Code of 1852,

Order and Rule
of Schedule I,

Corresponding
section of the
Code of 1882.

3
!

D oo O L e

10
¥i
12
I3
14
15
i6
17
18
VII,—1

St

P
P
= O SO SR ) B W DO o=~ Chn B Ly

-

ko
5C

50, paragraph 3 |

50, paragraph 4

50, paragraph 5

5o, paragraph 6
New. -

X 12

14

17 L

3

4

5 . .
6 LR X ]
7 :
8

9

107
103
109
117
118
11g
120
121
New,
123
123
124
145
New,
1206
New.
13
127
129
129
. 130
131
New,
132
133, 13
ew.
135
136
New.

5]
43
128
New.

n
n

b2}
n
1




( 28 )

TABULAR STATEMEBNT II.

The First Schedule—continued.

Order and Rule
of Schedule 1.

e

KIIT, o1

-
- OW 0N CLulp B R

L

XIV 1

»

LA R}

>
=
- LY B w!w-a S b

XVl —

W o1 Ovn bt B

e e

Corresponding
section of the
Code of 1882

Order and Rule
of Schedule 1.

Corresponding
section of the
Code of 1882z,

o

138, 140
139
140
141
I4IA
142
1424
143
k44
137
145
146

146, 6th para-
graph,
147
148
149
150
151
152
1533
154
155
159
160
161
162
163
164
105
166
167
168
169
170
New.
o
172
173
174, 1st para-
graph, and 175.

XVL—i18 ...
19
BE s
21 (XN
XVIL—1 ...
3 L]
AVIIL—1

CoO™1 Rt o GO B
1 ]

To

12
I3
I4
L5
16
7
i8
XIX.—1

TRy

T
XX——1 .

- DWW 0o~ v L W

bt

174
176
177
178
150
157
158

179, Explanation.
17¢g and 180
~ 180%
£81
182
183
185A
184
185
186
187
88
18g
1go
191
192
193
New.
1 194
195
, 106
1g8
199
202
203
204
200 and
205
New.
207
208
210

221
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TABULAR STATEMENT II.

The Fzrst Schedule—continued,

Ordér and Rule
of Schedule I,

Corresponding
section of the
Code of 1882,

Order and Rule
of Schedule I,

Corresponding
section of the
Code of 1882,

XX ~12

13

14
15 “ee
16
17
18
19 "
XX~

LR 2

QW UM Oy n e 0 W

S

12
13
14 .
15
16
17
18
19
20
21
22
29
24
25
20

213 and 212
213
214
215
2154
New.
1
210
217
257
251
Nesw.,
223, 5th para-
graph.
223, 6th para-
graph.
224
225
220
227
230, Ist para-
graph.
235 and 256
236
237
2338
231
232
245
246
247
New
230, and para-
graph.
248
249
250 and 251
243 and 251
249 and 240

a6 s

39 e
40 ..,

4“ Ay

2,41
242
243
254
259
260
New.
261 and 262
263
264
Z45F
337
33g and 340
-337A
267
255
269
New,

1
268
New,
£1
31
L)
270
272
273
274
275
277
New.
278
279
280
281
282
233
184
286
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TABULAR STATEMENT Il

The Fivst Schedule—continued.

POrder and Rule
of Schedule 1,

Corresponding
section of the
Code of 1882.

&

Order and Rule
of Schedule 1,

Corresponding
sectiop of the
Code of 1882,

XXI,—66
67
68
69
70

71
72
23
74
75 ...
& -
4
v
T8 e
80 ...
81 ...

e

287
289
2g0
291
217, last para-
‘graph,
293
204
292
' New.
2:_:;6
297
2g8
299, 300 and 302
302
303
304
3%5
200
307 .
308 .
399
310
3I0A
3II
313
and 314
315
316
318
319
328 and 344
322 and 330
Cf. 331 and 335
332
332 and 335
333
332 and 335

312

;

i
l
L]

0o~ Ot By w

-
- - - . . PR . .

2

10 .,
-
L
AKX —1

£
6 LE R ]
7w
S

9 ake

-

361
362
363, 365 and 366

371
s 372
58z, last part.
New
373
374
375
3754
376
377
378
< 379
380 and 282
381
383
384
385
386
* 387
388
389
390
302
393
3904
395
. 396
366, 2nd and 3rd
paragraphs,
397
398
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TABULAR STATEMENT IL
The First Sckedule—continued,

: Corresponding Corresponding
Ofrge!i' a;dl R;ﬂe section of the %ECIgiﬁgguli:t;le section of the
Ol oEheOUIE & 1 Code of 1882, “1 Code of 1882,
KEVL~17 v 399 XXXU—1r%. | 456 and 450
18 4an 400 ) - R 452 and 453
XXVl —1... New. 13 sss 454
D s 417 = B 455
By 418 15 ... 460 and 463
fosvs 419 10 ..s 464
- 420 XXX —r1 ...  4or1
6 v 421 2., 4073
% 422 and 423 Pon 404
8 .| 426 and 427 3 406
KXXVIL—1x ... 48 B 405 and 407
oo 46 B s 408
3. 467 7 o 409
XXIXQ'—"I e 435 8 e 4[0
2 .as 436 9...: C 414
e 437 (s S 411
XXX =1 .. 11 ... 412
2 0ee - New.
Soawi ). 15 ey %
4o0e | Id ver ”
5 ‘vea i 15 P 413
gl New. 6 b
7 us XXXIV.—1 ... | A-1V, 1852, 5. 85
B 2 .. 1" s, 86
9. 3 " s. 87
o T 1 4 » 5. 88
XXXl-._i o 437 5t 3] s. 89
2. . 438 6... ” s. 9o
: 3. 439, 7o " 5. 92
XXX —~1 ... 440 8 iy 5. 93.
¥ s o 442 G New.
30 | 443 and 455 10... | A-IV, 1852, s. 04.
4 o 1440, 443, 445,450 b TR New.
5 .0 | 441 and 444 12... | A-IV, 1852,¢, g6
6 ... 451 p O S » s. g7
o 462 Tk ves " s.100
8 s 447 XXXV, —1 ... 471
9 ves 446 - - 472
10 ... | 448 and 449 3 avs ] 476
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TaBULLAR STATEMENT 1],
The First Schedule—continued,

Corresponding Correspondin
Oplorond Rl | sotio of the |(Sar Rufe | secibn of the
"+ Code of 1882. : Code of 1882,
XXXV.—4 ... 476 XLi~—3 ... 503
5§ s 474 . New.
6 ... 475 L 504
XXXVI—1 ... 527 XLL-=r ... 541
T o 528 B acy 542
& e 529 3 - 543
& i 530. 4 . 544
5 e , oAt 5 as 545
KXXVIL-T ... 538 6 .. " 546
2 e 532 7 - 547
3 eee 533 8 . New.
4 e 534 9 . 548
5 . 533 R0 e 549
B i 536 B as 551
T oo 537 s 7 552
% o 550
XXXVIIL-1 ... | 477 and 478 14 ... 553
2 o 479 15 .. 554
B oo 480 s i S %55
4. i 481 : iy 556
5 v 483 and 484 18 .en 557
G . 485 19 wew 558
486 Q 20 el 559
8 ... 487 AT ow 560
G e 488 22 561
10 s 489 B s 562
; i 4938 24 s 565
12 oo New. « 25 e 566
XXKXIXK —1 .. 492 26 ... 567
2 .. 493 27 568
3 e 494 28 ... 569
4 vu 496 29 ... 570
S [ 495 30 b 571
6.. 498 30 . 574
7 - 499 32 v 577
g .. 500 R E I New.
0 see 50% 34 wes 576
10 oee 502 85 e 579
Kl =1 ., 503 a0 e 580-
2. 303 37 e 581
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TABULAR STATEMENT L.

The Frrst Schedule—concluded.

Order and Rule
of Schedule 1.

Corresponding
section of the
Code of 1882,

Order and Rule
of Schedule I.

Corresponding
section of the

Code of 188z.

FEY L oy

New,
588
390
592
593
594

598
6oo

New.

1}
6o1
602

. Gos
bog
605
606
6o7
608
6og
610
611
617
618

XLVI—3

: g

XLVil—

.
+ 4 -

O 0O O 4 (D N Mg Chid 4

. £

XLVIL—1 ..
2 ...

B yes
XLIX-‘—‘“I aaw
2 e

q ...
L—~1 ,

b1g
620
621
646a
6468
623
624
625
626
027
628
629
630
629, first para-
graph.
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TABULAR STATEMENT Il

The Second Schedule,

Clause of
Schedule 11,

Corresponding

section of the
Code of 1882,

Clause of

Schedule 11,

Corresponding
section of the
Code of 1882,

I 506 XII 519
11 507 X1V 520
I 508 AV 521
v 500 XVI ... [C£.0of 188g,s. .
Vv 510-507 b 7] N — 52z *
V1 511 and 512 XVIIi =5 523
VII 513 XIX 524
VIII 514 XX 525
iX 515 XXI 526
X 516 XXII g.0f 1889, 5. 3
% XI 188 517 XXIII -Ne‘%,
X1 518
The Third Schedule.
Clagse of Corresponding Clause of | Corresponding

Schedule 11,

section of the
Code of 1882,

Schedale 111, 4

3

secfien of the
-Code of 1882,

R Il e
1381 -

v

v ‘es

V1 st

Vil -

321

372

3224
3228
322C
322B
323D

Vil ..
’ IX e
X1

X1l

2.4 1 [

324
324A
325

3254
3258
325C




Circular Memorandum No. 1 of 1909.

From
THE KEGISTRAR, COURT OF THE
“}UDICIA_L COMMISSIONER, UPPER BURMA,

T2
» THE DIVISIONAL AND DISTRICT JUDGES,
UPPER BURMA.

Dated Mandalay, the 215t Fanuary 1909.

The Judicial Commissioner invites the attentien of all Courts to
the New Limitation Act, IX of 1908, which comes into force on the 1st
Jaruary 1yog. Particular notice is required to be paid to cections 30
and 31 of the Act.

By order,
Ep. MILLAR,

Registrar.






Circular Memeorandum No. 2 of 1908,

———

From .
THE REGISTRAR, COURT QF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

To
“THE DIVISIONAL AND DISTRICT JUDGES,
UPPER BURMA.

Dated the 8ih February 1g0g.

It is hereby notified that the following Muhammadan {estivals in
the year 1909 will fall on the dates shown against each :—

d-uz-ziha.~—On the 4th January, but if the mcon be visible on the
24th December 1908, then on the 3rd January (Sunday).

Muhasram.—On the 1st and 2nd February, but if the moen be
visible on the 22nd January,"Fhen on the 31st January (Sunday) and 1st
February.

Fatiha-duvwazhdaham.—On the g4th April (Sunday), but if the
moon be visible on the 22nd March, then on the grd April.

Id-ul-Fitr—On the 17th October (Sunday), but if the moon be
visible on the 15th October, then on the 16th October.

Id-ul-zuha. —On the 24th December, but if the moon be visible on
{he 13th Decemb=r, then on the 23rd December.

By order,
Ep. MILLAR,
Registrar,






Circular Memorandim No. 3 of 1909.

e

FroM
THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

To
ALL CIVIL AND CRIMINAL COURZS IN
' UPPER BURMA.

Mandalay, the March 1909.

It having been brought to the notice of the Judicial Commissioner
that 2 summons written in Burmese only, was forwarded for service in
a place in the Madras Presidency, and that it was returncd unserved
owing to its ~ontents not being understood, it is ordered that, in
fature, when a process is issued for service or execution to any Court
outside Burma, it should be accompanied, if not written in English,
by a translation in Englisi™r in the language of the Court of the

locality in which it is to be served.
By order,

Ep. MILLAR,
Registrar,






Circular Memorandum No., 4 of 1909,

FroMm
THE RLGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

ALL JUDGES OF CIVIL COURTS IN UPPER BURMA.
Mandalay, the - March 1909.

Attention is invited to O. V, 1. 1 (3), and O, XVI, 1. 1, in the new
Code of Civil Procedure. Under the first of these rules any Judge has
power to appoint an officer to sign summonses for issue to defendants,
while the second gives power to appoint an officer to receive applica-
tions for the issue of summonses to witnesses and to issue thc sum-
mounses. The head, cler¥® of Courts may in many cases be suitably,
appointed to perform these functions. ~

By oider,
Ep, MILLAR,
Registray,






Circular Memorandum Mo, 9 of 1909.

[ —

o
ALL DIVISIONAL AND DISTRICT JUDGES,
UPPER BURMA.

Dated Mandalay, the 18th September 1909.

Much inconvenience is caused by delay in the submission of records
in Civil cases pending in this Court in Appeal or Revision.

Judges are requested to see that procgedings are submilted 2s soon
as thy find that copies of judgment and decrce have beer applied for
with a view to invoking the interference of this Court.

Care should be taken that original documents accompany the
proceedings.

The Head Jedicial Clerk should be made respousible for seeing,
before the despatch of the proceedings, that all documentary evidence
that ought to be on the record is complete and corresponds with the
J-rescribed lists.

By order,

Ep. MILLAR,
R eg';sfraf.

G B.C.P.0.—No, 20, ]1.C., U.B3,, 13-2°1918=~280






