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INDEX.

A

ABusg—Mere vulgar—defamation as distinguished from=is action-

able without proof of special damage--See Tort, defamation
ArPEAL—Arbitration without the intervention of the Court—See Civil
Procedure - i ses
ArBITRATION—When a award has been made in—proceedings held
without the intervention of a Court of Justice during the pend-
. ency of a suit or appeal, ‘a garly can bring a regular suit to en-
force it under section 30, Specific Relief Act, even though the
existence of the award was not brought to the notice of the Court
before:the suit or appeal was decided—See Specific Relief :
— without the intervention of the Court—Appeal—See
Civil Procedure ... i e ats
~——AWARD—In a case where a Court has ordered an=to
be ﬁla;i under sectiol:l 525, Civil P';oc}e?lure C&de,——-ﬂeld—that d:;

al i ing the—on grounds falling under section 521
sl fo—Sw Cir Procedny. o S
Atet and Lettetpwa property—Divisicn of—on divorce by mutual consent
—Nissao-Nissito— See Buddhist Law—Diverce
Awirp—In a case where an—has been ordered to be filed in Court
under section 526, Civil Procedure Code, the Court having dise
allowed an cbjection as to the validity of the submission, no appeal
tl:i':; except on the grounds specified in section §22—See Civil Pro-
When an—has been made in Arbitration proceedings held
without the intervention of a Court of Justice, during the pendency
of a suit or appeal. a partycan bring a regular suit to enforce it
under section 30, Specific Relief Act, even though the existence of
the—was not brozghtto the notice of the Court before the suit or
‘appeal was decided—See Specific Relief ...
Ayo—or Twinyo--An—is an interest in State land, and consequently,
in view of section 53 (2) (ii) of the Land and Revenue Regulation,
the Civil Caurts have no jurisdiction to entertain a suit to recover

an—>See Land and Revenue Regulation o o

Bupprist Law—Divorce—A Burman Buddhist, husband or wife,
may sue and obtain a divorce on cendition of surrendering all the
joint -property and paying the joint debts and the costs of litigation
when the other parly is without fault and does not consent

respective interests of a husband and wife in jointly acquired pro-
perty, when the parties have been married before (efndaunggyi).
and when the parties have not been married before ...
e = Held,—on. the authority of the Manugy?
Book XII, section 3, that on-divarce by mutual consent, (1) a wife
is entitled to } of atef property where the relation of Nissayo and
Nissito supsists with r t tothat property, and she is the Nissito,
(2) she is entitled to ¢ of undivided ancestral p?ﬁﬁy inherited
by her husband during the marriage, (3) the pr of such atef
and inherited property are leftefpwa, (4) the wife is entitled toa
half share of such letfefpwa property, where it appears that it was
acquired by the joint exgrtions of the parties i e

-INEERITANUE—In thecase of collateral succession the
gener uﬁd‘ﬁpb of the nearer relatives excluding the more remote
takes full effect, and so long asthere is a "surviving brother he
excludes the children of a previously deceased brother - ‘e

there is no distinction in—between the
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INDEX.

Buppmist Law—InneriTance—The rule excluding the daughter of a

divorced wife who has lived with her mother and has not main-
tained filial relations with her father, does not extend to the case

where the daughter was born after the divorce, and the father left:

no other wife, child or grand-child—In such a case when the father
2\*(15? with his sister—the daughter’s share as against the sister is
a e e ane sey ee ase

" E . The rule that mere absence of joint
living is not sufficient to exclude from inheritance and that filial
neglect must be proved, applies step-childeen

— When a husband and wife die within
a short time of each other, leaving neither descendants nor ances-
tors, the relations of both may inheirt the estate— ... e

= - —— Nuens—In the absence of any evidence
of an ordination ceremony a nun (Methila), so-called, is a lay
devotee, and a woman does not lose her rights to her property by

becoming a nun —0Orase,—the eldest born son, means the eldest .

son and not necessarily the eldest child ... .

Marr1AGE—Restitution of Cnnjugal'.. rights—i'li:

treatment and desertion a valid plea of justification under —
Burmese-Buddhist wife is entitled

to sue her husband during marriage to recover, with interest, money
raised on mortgage of her separate p-opsrty and lent to her hus-
band for his separate use .
Zerbaddi Muhammadans in ‘Mandalay are not by

custom_having the force of law governed in respect of succession
and icheritance by—they are governed in those matters by
Muhammadan law—See Muhammadan law

Burpen oF PRoOF—in cases.of wrongful dispossession in suits under

section g, Specific Relief Act, and suits on titled—meaning of posses-
sion—See Evidence .., - ‘
In a suit under section 283, Civil Procedure Code,

the—is not affected by the sum-nary order undsr sectionis 280, 211
or 282—See.Civil Procedure ... ?

§ i

—Fragd—when a claimant under section. 278, Civil
Procedure Code, or plaintiff in a suit under section 283, proves
possession, section 110, Evidence Act, applies, aud he is entitled to
succeed unless the other party proves that heis not the owner or
that he holds in trust for the judyment-debtor—Seze Civil Proce-
dure ... !

BurmaN BuppaIsST—A —hushand s;wife_‘;nay‘s.;m and obtain a divorce

on condition of surrendering all the joint property and paying
the joint debts and the costs of litization when the other party is
without fault and does not consent—Se¢s Buddhist Law —Diverce...

Cc

Civir Courrs—A right-of-way as an easementis an.nterest in land

with in the meaning of section 53 (2), (ii), Land and Revenue-
Regulation, and the ~are barred from entertaining a suit to establish
such a right of way over State land—5See Land and Revenue Regu-
lation ... .

Civir. PROCEDURE—I] {ii) (v )‘—~l‘r;.0'der to make scction 13 ap plic;-

ble, it is not necessary that the matter of the subsequent suit should
have been heard or have been fully decided by a Competent Court
in the former suit when the case is orie to which Explanation II

applies ... Sy .

—15, 244.—A suit by a‘'party to execution d|:u-t;¢:eed—
ings to have a Court sale set aside on the grouna .of fraud will lie,
when the decree has ceased to be capable of execution, and it is no’
longer open to the plaintiff to apply under section 244 to the Court
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'INDEX,

executing the decree—where a Subdivisional Court having juris-
diction under section 10, Upper Burma Civil Courts Regulation,
entertains, in contravention of section 15, Civil Procedure Code, a
suit which he should have been institutedin a Township Court, this
is a mere irregularity which does not vitiate the proceedings—
Limitation, 11, 12, 91, 95, 178—Specific Relief—39 ...
Civir PROCEDURE—25—A Superior Court cannot make -an order of
transfer of a case unless the Court from which the transfer is
sought to.be made has jurisdiction to try it .
42, 43.—Mesne profits, which can be claimed ina
suit for immoveable property up to date of suit, but which were not
so claimed, cannot be subsequently sued for in a subsequent suit
because the case of action is the same ... it -aui
—43, 211, 212, 244 —Mesne profits for the period
prior to institution which can be claimed in a suit for immoveable
property, must be profits which the person in wrongful posses sion
actually received or might with ordinary diligence have received
during that period ,,, dre ar
—_— ——108.—A Court re-opening a suit without making
any enquiry or giving the opposite party the opportunity of oppos-
ing the .application, acts illegally or with material irregularity
within the meaning of section 622, Civil Procedure Code
230,—ARTICLE 179, ScHEDULE II, LiMITATION
Act.— Ordrring execution of decree more than three years from
date of last application of execution, an illegality within the mean-
ing of section 622—Sez Civil Procedure—
————230, 235, 245.—A Civil Court may send a decre
simultaneously to two other Courts for execution, and issue process
in execution itself without waiting for the reports of the other
Courts—Execution may not be ordered on an application which
does not comply with the provisions of section 235, Civil Procedure
Code —See Execution of decree

—

————————273, 282.—When a claimant under section 278, or -

plaintiff in a suit under section 283, proves possession, section 110,
Evidence Act, applies and he is entitled to succeed unless the
other party proves that he is not the owner or that he holds in trust
for the judgment-debtor—Burden of proof—fraud ..
———————280, 281, 282.—1In a suit under section 283, Civil
Frocedure Code, the burden of proof is not affected by the summary
order under—See Civil Procedure
283.—1In a suit under—the burden of proof is not
affected by the summary order under section 280, 281 or 282 ...
——— 283.—A suit will lie to recover costs incurred in
unsuccessfully objecting to attachment_of property in execution of
decree wien the attachment was wrongful, and it is not necessary
for the plaintiff to prove- that the defendant acted maliciously or
without probable cause in making the attachment or resisting the
application to have the attachment removed
283 —A suit will lie to recover costs incurred in
unsuccessfully objecting to attachment of property in execution of
decree when it is shewn in a suit under—that tﬁe defendant had no
colourable justification for attaching the property nor for defending
the application for removal of attachment .., . e
———————205.—A suit under—is not a suit to set aside an
order—and Article 13, Schedule Il, of the Limitation Act, is
inapplicable to such a suit—See Limitation
295.—An order as to priority of mortgages in
execution of mortgage decrees for sale isan crder in execution
and an order under— viva .
—— .—If a person be admitted or found to be of
unsound mind, although he has not been adjudged to be so under
Act XXXV of 1858 or any other law for the time being in force, he

— — e
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v INDEX,

should, if a plaintiff, be allowed to see through his next friend and:
- the Court should appoint a guardian ad litem where he is the
defendant - ARG e i
CivirL PROCGEDURE—521.~In a case where a Court has ordered -an
award to be filed under section 525, Civil Procedure Code—Held,—
that an appeal impugning the award on grounds falling under—
does not lie—See Civil Procedure R
- 525.—1In a case wherea Couit has ordered an award .
to be filed under—Held,—that an appeal impugning the award on
grounds falling under section 521, CiviliBrocedure Code, does notlie
—— e =325, 526, — Arbitration without the intervention of
the Court—Appeal~—In a case where an award has been ordered to
be filed in Coutt under section 526, the Court having disallowed an
objection as to the validity of the submission, no appeal lies except
on the grounds specified in section 22— . ;
- 551.—1In section 12 of the Limitation Act, the “time
requisite for obtaining a copy” does not commence until the appel-
lant doessomething to obtain the copy—Delay in signing a decree
cannot be brought into benefit 2 person who has not made any
application to obtain a copy” .. .
e i ——5 74 .—T'hie judgment of the Appeliate Court should
show on the face of it that the poiuts in dispute were clearly before
the mind of the Judge, and that he exercised his own discrimi-
nation in deciding them 5 e
~622.,—~A Court re-opening 2 suit’ without making
an enquiry or giving the opposita party the opportunity of opposing
the application, acts illegally or with material irregularity within
the meaning of-—Sec_Civﬁ Procedure & 3
= — —622 —Section 230. Civil Procedure Code, Article
179, Schedule 11, Limitation Act—Ordering execution of decree
more than thireé years from date of last . application for execution
an illegality within the me_ning of— - ) “ e
CoLLATERAL Succussior—In the case of—the general principle of the'
nearer relatives éxcluding the more remote takes full effect and so
long as there is a surviving brother he excludes the children of a
-~ previously deceased brothier—See 3uddhist Law—Inheritance
Consuear RicaTs—Restitution of—ill-treatment and desertion a valid
lea of justification undet Buddhist Law—See Buddhist Law—
arriage R T Iy 34
CoNTRACT—A lien over money lent may be created by deposit of a non-
negotiable document which is evidence of the loan—Such a_
transaction is not necessarily contrary to Public policy -
s e————Where & party to a—is at liberty to rescind it under
section 35, Contract Act, and does so, section 107 has no applica=
tion—Meaning of Sectiori 107, Contract Act—See Contract
e ——30,-~11l 2 suit to recover money which the plaintiff has
deposited with a stake-holder the “paying over ” which would bar
the suit.means paying ovér upon the évent of the wager—wt erein
such asuit the plaint.ff does not repuriate the wager but claims not
only his original stakes, but the whole winnings, he can get nothing
. =m—m————53, —Money lent for the purpose of enabling the borrower
to gamble is not recoverable by Civil Suit if the gambling con-
templated by “the partiés when the money was lent is such as is
prohibited by law, but-if the gambling is not illegal, a suit for the
recovery of the loan will lie 5 o e L ees
——————5, 107.—~Whete a party toa Contract is at liberty to
rescind it under section g5, and does so, section 107 has noapplica-
“tion—The meaning cf section’ f07is that « If defendant-respon-
dent instead of rescinding the contract had chosen to re-sell at the
. plaintifi-appeliant’s risk, then, in order tp be able to hold plaintiff-
_.appellant liable for any loss on ressale, he would have had to com-
pfy with section 107 by giving reasonable noticeto the plaintiff-

appellant ™"~ e s e .
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PAGE.

CoNTRACT—74.—Masler and Servant.—In the absence of a binding -
contract by which the servant agrees to forfeit wages if he with-
draws without giving notice, a monthly secvant, who leaves without
notice, is entitled to be paid down to the date when wages weré
last due but not for the period he has served since that date—See
Master and Servant—Contract e ers -

CosTs—A suit will lie to recover—incurred in unsuccessfully objecting
to attachment of property in execution of decree when the attach-
ment was wrongful —See Civil Procedure ... o'

A suit will lie to recover—incurred in unsuccessfully object-

ing to attachment of property in execution of decree whén it is

shown in a suit under section 283, Civil Procedure Code, that the

defendant had no colourable justification for attaching the property

nor for defending the application for removal of attachment—Ses

Civil Procedure ... o o " oo +

~

DavacE—If there be a right and if there be an infringément of that
right, it i$ not necessary to show that ther¢ has been any subse-
quent injury, and if the Plaintif’s undoubted right has been
invaded, he would be entitled to a remedy whether any—has
accrued to him or not—also the principle ordinarily =pplied to
aetmsdiof tortdf that the plaintiff is never precluded from técover;
ing or: y damiages by reason of his failing to prove the specia
) ;‘-be hasn?a?&, unless they special—is the ggt of the action—See
m aee LT EL T ‘e e i
Decree—A suit will lie to recover crsts incurred in  unsuccessfully
objecting to attachment in execution of - when the attachment was
wrongful—See Livil Procedure - 18
Delay in signing a—cannot be brought in to benefit a person
who has not mdde any application to obtain a copy—See Civil
Procedure . s
Execution of—A Court may send a—simultaneously to two
other Courts for executicn and issue process in execution itself
without waiting for the reports of the ‘oiher Courts, See Execu-
tion of decrée - w1 T ik ;
Ordering execution of —more than three years from date of
last application for execution. an illégality within the meaning of
section 622, Civil Procedure Code—See Civil Procedure
DeramaTion—As distinguished from mere vulgar abuse, is actisnable
without proof of special damage—See Tort
Divorce— The fule excluding thé daughter of a divorced wife who
has lived with her mother and has not maintained filial relations
with her father does not extend to the case where the daughter was
born after the—and the father lelt w0 other wife, child or grand=-
child—In such a case when the father lived with his sister the
daughter's share as against the sister is half—Ses Buddhist Law—
Inheritance £ i
se——————Buddhist Law—Division of properly—afet— lettetpwa—
Nissayo-Nissito—See Buddhist Law— Diverce .
Buddhist Law—there is no distinction in Buddhist Law-
between the respective interests of a husband and wife in gmly
acquired property, when the parties have been married before
(eindaunggyi) and”when they have not been married before—See .
Buddhist Law—Divorce - - 3
DocumeNT—unregistered —affecting immeveable property—admissible ;
to prove a personal chligation, when -it contains distinet, f..,
separate admission of liability or petsonal undertaking to pay and
not otherwise—Ses Registration - TR vk E
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FAGE
E

Estorerer—Effect and value of entries of mortgages in Settlement
Records—See Eyidence
‘EviDENcE—35, 91, 115 —Effect and value of entries of mortgages in
Settlement Records—Estoppel ...
58— Non-registration—where a document is by reference
included in the plaint or written statement and its terms and execu=
tion admitted on the record by the pleadings, it is not necessary
to prove it or pot it in evidence and its non-registration is imma-
terial—Se¢e Buddhist Law —Inheritance— ... ies I
s—————q2.—In a suit between merigagees and mortgagors it'is not
" open to some of the executants of the mortgage deed who signed as
principal debtors and mortgagors, to adduce-oral evidence to prove
that they were only sureties ... w3 e 13
110.—~Meaning of possession—DBurden of roof in cases of
wrongful dispossession in suits under section g, gpeciﬂc Relief Aet,
and suits based on title 5 :
.EXBGUTION OF DECREE—A suit will lie to recover costs incurred in
unsuccessfully objecting to aitachment of property in—when it is
shown in a suit under section 283, Civil Procedure Code, that the
defendant had no cnlourable justification for attaching the property
nor fur defending the application for removal of attachment, See
Civil Procedure ... - vur ™ 4
- sections 230, 23%, Civil Procedure Code—A
Civil Court may send a decree simultanecusly to two other ( ‘ourts
for execution and issue process in execution itself without waitin
for the reports of the other Curts-- Exccution may not be ordere
on an application which does not comply with the provisions of
section 235, Civil Procedure Code. Execution may be had simul-
taneously against the person and property of the judgment-debtor,
unless there be special cause to the contrary oy

25

FRAUD—A suit by a party to execution proceedings to have a Court sale

set aside on the ground oi—will lie when the decree has ceased to

be capable of execution, and it is no longer open Lo the plaintiff to

apply under section 244, Civil Procedur¢ Code, to the Court

executing the decree—Upper Burma Civil Cuurts Regulation 1oy

gpeciﬁc Relief 30 ; Limitation II, 12, 91, 95, 178—8e¢ Civil Proce-

ure y s - - o 6

Burden of proof—when section 110, Evidence éct, applies— ¥
See Civil Procedure ™

G

*GaMBLE—Money lent for the purpose of enabling the borrower to—is
not recoverable by Civil Suit, if the gambling contemplated by the
garh_es when the money was lent is such as is prohibited by law,
ut if the gambling is not illegal a suit for the recovery of the loan

will lie—See Contract % 7

e :
e e

tHUsBAND—A Burmese-Buddhist wife is entitled to sue her—during the
marriage to recover, with interest, money raised «n mortgage of
her separate property and lent to her—for his separate use—See
Buddhist Law—Marriage e e .y - T



INDEX.

Huseanp anD Wire—There is no distinction in Buddhist Law between
the respective interests of a—in jointly acquired property when the
aities have been married before (etndaunggyr), and when they

ve not been married before—See Buddhist Law—Diverce ...’

when a—die within a short time of each other,
lezving neither descendants nor ancestors, the relations of both
“may inherit the estate—See Buddhist Law—Inheritance o

ILL-TREATMENT AnD DEseRTION BY PETITIONER—a valid plea of
justification under Buddhist Law—Conjugal rights— restitution
of—See Buddhist Law— Marriage o

ImMovEABLE PROPERTY—Mesne profits for the poriod prior to institu-
tion which can be claimed in a suit for—must be profits which the
person in wrcnglul Eoszession actually received, or might with
ordinary deligence have received during that period—See Civil
Procedure

InaEriTANCE—therule that mere absence of joint living is not sufficient

to exclude from—and that filial neglect must be proved, applies to

step-children—See Buddhist Law—Inheritance 5 R
=————=——Buddhist Law—Daughter of divorced wife born after
divorce living with mother—and did not maintain filial relations
with father—father having left no other wife, child or grand-child
—is entitled to inherit half against sister of father with whom
father lived—See Buddhist Law—Inheritance
Buddhist Law—W hen a husband and wife die within
short time of each other, leaving neither descendants nor ances-
tors, the relations of both may inherit the estate,~See Buddhist

a -
Law— Inheritance ... i ate iow

J

JupemexT-DEETOR—EXecution may be had simultaneously against
the person and property of the—unless there be special cause to
.the cuntrary. See Execution of Decree ... o

L

Lanp axD REVENUE REGULATION, 53 (2) (ii).—A right-of-way as an
easement is an interest in land within the meaning of—and the
Civil Courts are debarred from entertaining a suit to establish such
a right over State land

- 153 (2) (ii)—A Twinyo or A4yo is
an interest in State land, and consequently in view of—the Civil
Courts have no jurisdiction to entertain a suit to recover a Twifiyo
or Ayo ... " i

Law Ar{mcu:.s t0 TorT—a suit will not lie where the damage
complained of is teo remote—See Tort ...

Limrtarion, II, 12, o1, 9?.—; 178—Either Article gt or Article g5 is
applicable to a suit to have a Court sale certificate set aside on the
ground of fraud—See Civil Procedure ... > i

, 142, 144, 148.—Trespass on mortgagor’s interest, by

person who redeerns in his own right—where the mortgagee was

in possessioh and a third party, a asser, redeemed without the
knowledge of the mortgagor and ﬁi out notice to him—Held,—
that the redemﬂ:ion extinguished the mortgage and the mortgagor

.could only sue for recovery of the interest from whick he had been

ousted, but that Article 144 applied, and it was for defendant, the

vit
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il INDEX,

- trespasser, to.show when his-possession became adverse—aiso—that
defendant’s possession could. not become adverse till he did some-
thing to affect the mortgagor with notice of his adverse claim—

Limrrarion, [—rt79,—Civil Procedure 230.—Ordering execution of
decree more;than three years from date of last application for
execution, an illegality within the meaning of section 622, Civil
Procedure Code, See Civil Procedure wos !

——, Schedule 11—13.—Order in execution of mortgage

decrees—section 2935, Civil Procedure Code—suit to recover assets -

paid to persons and entitled to receive them i
——, Schedule 1l - 164.~An attachment of property not
belonging to the judgment-debtor is not execution of process for
enforcing, the judgment and does- not bar an application under
section 108, Civil Procedure Code—See Civil Procedure. -
——————, 12.—The.{{ime requisite for obtaining a copy "’ in ~.does

not commence.until the appellant does something to.obtain the.

copy— Delay.in_signing a decree cannst-be brought in to benefit a
person who has.not made.any application to obtain a copy - See
. +Civil Procedure .., = s
Luwarics Acr - XXXV of 5848.—If a person be admitied or found
to be unsound, mind although:he has n:t been adjudged to be so
under the—or any other law for the.time beinyg in force, he should,
if a plaintjff, he allowed tu sue ;through his next friend, and the
Court should appuint.a.guardian ad liten: where he is the defen-
dant—=See Civil Procedu:e Lene

M

Mavricious’ PgosecuTioN—Malice—reasonable and probable cause—
a conviction even when reversed on appeal is strong evidence in
favour of there being reasonable and probable cause—See Tort ..

MasTER AND ServANT—Contract—74.—In the absence of a binding

contract by which the servant agrees to forfeit wages if he with- .

draws without giving notice, 2 monthly servant who leaves without
notice is entitled to:be paid down to. the date when wages were last
due but not for.the period. he.has served since that date 5
Mesne-prOFITS—Held,—that for the period pripr to institution which
" can be claimed in a suit for immoveable property must be profits
which the person in wrongful possession actually received or might
with ordinary diligence have received during that period—=See Civil
Procedure i
o ————==which can be claimed in a suitifor immoveable property
-up to date of suit, but which.were not so claimed, cannot be subse-
quently sued for'in a subsequent suit because the.cause of action is
the same——See Civil Procedure i

e e

Morreacee—lf payment of the orjginal .-r.mrtg'z;'ge debt is made to.the

original—without notice gf the sub-mortgage,  the sub-mortgage

is extinguished and the sub-mortgagee cannot held the .property -

against the original mortgagor. If otherwise the sub-morigagee
_can hold the property against the original, mortgagor till the sub-
, mortgage is redeemed—See Sub-mortgage Gt . eps
— — A—may sub-mortgage-—there is privity -between a mort-
gagor and;hiﬁ']-ﬁu‘mmoﬁg‘ag@w&ﬁsgbﬁnoﬂgge 5 o —
MorTcAges—Effect and value of entries of—in Settlement.Records—

Estoppel—>See Evidence s : i,

MorTcAcERS AND MORTGAGORS~ In a suit between—it is not,open to .

some of the executants of the.-morigage deed who signel as.pringi-
pal debtors and - mortgagors to;adduce, oral evidence - to prove-that

they were only.sureties—3ze Evidence ‘... Sl AR

MorTcacor—There is, privity,betseen a—and -his ; submortgagee—a
mortgagee.may. sub-mortgage—See- Sub-mortgage ..
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INDEX.

2
TorT—Law applicable to—a suit will not lie when the damage com-
plained of is too remote = s i
Malicious prosecution—malice—Reasonable and probable
cause—a conviction even when reversed on appeal is strong evidence
in favour of there being reasonable and probable cause

Treseass on mortgagor’s interest by person who redeems in his own

right—Se¢ Limitation— voo
Twinyo oR Ayo——A—is an interest in State land, and consequertly in
view of section §3 (2), (ii) of the Land and Revenue Regulation,
the Civil Courts have no jurisdiction to entertain a suit to recaver
a—See Land and Revenue Regulation ... v one

'

U

Urrer Burma CiviL CoUurTs RecurATION, To.—Where a Suddivi-
sional Court having jurisdiction under—entertains, in contraven=
tion of section 15, Civil ’rocedure Code, a suit which should have
been instituted in 4 Township Court, this is a mere in-egu!arity
which does not vitiate the proceedings—Limitation—Specific
Relief—See Civil Procedure ... avs

w

Wire—A Burmese-Buddhist—is entitled to sue her husband during

marriage to recover, with interest, money raised on mortgage of -

her separate prol[:erty and lent to her husband for his separate use
—See Buddhist Law— Marriage

z

Zerbadis—A custom having the force of law by which—in Mandalay
are governed in respect of succession and inheritance by Buddhist
Law does not exist. [hey are governed in those matters by
Muhammadan Law—S¢e Muhammadan Law o "






INDEX.

‘Morreacor’s INTErEsT—Trespass on—by person who redeems in his
own right - See Limitation-— ...
Munamuapany Law—A custom having the force of law by which
Zerbadis in Mand-lay are governed in respect of succession and
inheritance by Buddhist Law does not exist—they are governed in
those matters by— ver

N

_Nissayo-Nissito—Property—LUivision of—on divorce by mutual
consent—atet property—Lettetpwa property—See Buddhist Law—
Divorce — S e .

NON-NEGOTIABLE DCCUMENT—A lien over meney lent may be created
by deposit of a—which is evidence of the loan—Such a transaction
is not necessarily-contra y to public policy. Se¢ Contract

Nuns—In the absence of any evidence of an ordination ceremony a nu
(Méthila), sc~called, is a lay devotee, and a woman docs not lose
her right to her pruperty by becuming a nun—See Buddhist Law-~
Inheritance i > e oo o

0

{Orasa—Eldest born son, means the eldest son and not necessarily the
eldest child —See Buddhist Law—Inheritance

P

P ossesstoN—Meaning of—Burden of proof in cases of wrongful dis=
Ppossession in suits under section 9, Specific Relief Act, and suits
based on title—See Evidence ... gos

PROPERTY—An attachment of—not belongi g}'lto the judgment-debtor
is not execution of process for enforcing the judgment and does
not bar an,alp lication under section 108, Civil ‘Proeedure Code—
Limitation; I, r64—See Civil Procedure .., ;

between the:respective interests of a husband and wife in—when
the parties have been-married before (eindaunggyi), and when they
have not been married before—See Buddhist Law — Divorce ier
ProsecuTioN —Malicious—malice—reasonable and probable cause—a
conviction even when reversed -on 'appeal is strong evidence in
favour cf there being reasonable and probable cause—See Tort ,,

R

REGISTRATION—AnN unregistered document affecting immoveable
property is admissible to prove a personal  obligation where it
contains a distinct, 7.e., separate admission of liability or personal
undertaking to pay and not otherwise

REesTITUTION oF ConJUeAL RicHTS—Ill-treatment and desertion a
valid plea of justification under Buddhist Law ~Se¢ Buddhist
Law—Marriage ...

RieaT-07-WaY—As an easemert is-an interest in land within the
meaning cf rection 53 (2), (ii), Land and Revenue Regulatior, the
Civil Courts are barred from entertaining a suit;to establish such a
right-of-way over State land—Se¢e Land and Revenne Regulation

Jointly acquired—there is no distirction in Buddhist Law
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S .

Sercrric ReLier, 9—Burden of proof in cases of wrongful dispossess
sion in suiis under—and suits on title—Meaning of possession—
See Evidence e

Seeciric ReLis¥—30—When an award has been made in arbitration .

proceedings held with. ut the intervention of a Court of justice,
during the pendency of a suit or appeal, a party can bring a
regular suit to enforce it under—even though the existence of the
award was not brought to the notice of the Court before the suit or
appeal was decided o

in possession—Sze Civil Procedure =
‘STAKE-HOLDER—In a suit to recover money which the plaintiff has
deposited with a—the “ paying over ” which would bar the suit,
means the paying over upon the event of the wager,—wheré in such
* a suit the plaintiff does not repudiate the wager but claims not
on-lsy his original stakes but the whole winnings, he can get nothing
~—See Contract ase
StATE LAND—A Twinyo or Ayo is an interest in—and consequently in
view of section 5-]1,1 (2), (ii) of the Land and Revenue Regulation,
the Civil Courts have no jurisdiction to entertain a suit to recover
a Twinyo or Ayo—See Land and Revenue Regulation ers
Step-CorLpreN—The rule that mere absence of joint living is not
sufficient to exclude from inheritance, and that filial neglect must
be proved, applies to—See Buddhist Law—Inheritance
SuB-MORTGAGR—A mortgagee may sub-mortgage—There is privity
between a mortgagsr and his sub-mortgagee—If payment of the
orginal mortgage debt is made to the original mortgagee, without
notice of the sub-mortgage the sub-mortgage is extinguished, and
sub-mortgagee cannot held the property against the original
mortgagor. If otherwise, the sub-mortgagee can hold the property
against the original mortgagor, till the sub-mortgage is redeemed
Suir—Mesne profits which can be claimed in a—for immoveable pro-
_perty up to date of—but which were not so claimed, cannot be sub-
sequently sued for in a subsequent—because the cause of action is
the same—=See Civil Procedure
SummMarY OrRDER—In a suit under section 283, Civil Procedure Code,
the burden of proof is not affected by the—under sections 280, 281,
or 282—See Civil Procedure , ath
Superior CourT— A—cannot make an order of transfer of a case
sunless the Court from which the transfer is sought to be made has
jurisdiction to try it—See Civil Procedure
SurrTIES—In a suit between mortgagees and mortgagors, it is not
open to some of the executants of the mortgage deed who signed
as principal debtors and mortgagors to adduce oral evidence to
prove that they were only—See Evidence ...

T
TorT—Dafamation—defamation as distinguished from mere vulgar
- abuse is actionable without proof of special damage ...

of that right, it is not necessary to show that there has been any
subsequent injury, and if the plaintifi’s undoubted right has been
invaded he would be entitled to a remedy whether any dam
has accrued to him or not—Also—that the principle ordinarily
applied to actions of tort is that the plaintiff is never precluded
from recovering ordinary damages by reason of iis failing to
rove the special damage he has laid, unless the special damage is
e gist of the action e arn T v

30—1p a suit under—it is im;;-l.a.t.erial w.i.n'ich party-ié_

.Held,~that if there is a right and if there be an infringement -
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i 10— Ciuil Appeal
Arbitration—Award. - ”t; v
1904.
Before G. W. Shaw, Esq. ' Dmm%a:- ik,
(1) MI E MYA, 3 1908

(2) MI THI NU,
{3) U SEIN DA,

(4) MI RYWE, + 2. NGA PE.
{s) NGA MYA,

(6) MI SAW mrlm,J

Mr, A.C. Mukerjee—for appellants. |  Mr. Tha Gywe—for respondent,

. In a case where a Court has ordered an award to be filed under section 525,
-Civil Procedure Code, :
Held—that an appeal impugning the award on grounds falling under section
521, Civil Procedure Code, does not lie.

~

See Civil Procedure, page 40. .
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regard to the jointly acquired property they make no distinction be-
tween persons who have, and persons who have not been previously
married. Similarly section 3 of Book XII of Manwukye, a correct
translation of which will be found at page 31 of Jardine’s note Il on
Marriage, runs as follows :— ' _
“1f both the husband and wife have been married people before (efndaunggys),
and both have no fault and ,wish to divorce, let each party take the original pro-
erty {payin) brought by him or her, and if there be any debts contracted let them
Emr them in the same manner. Let them also takeequally the hnitpason orjoint
property animate and inanimate, and let them pay the knitpason or joint debts,”

There therefore appears to be. ample ground for holding that theve

is no distinction in Buddhist Law as {o the interest in jointly acquired

property between the cases of a couple who have not been previougly
married and a couple who have not been previously married.
The appeal is dismissed with costs.

29
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Buddhist Law—Divorce.
Before G. W. Shaw, Esg.

MI KIN LAT ». NGA BA SO.
Mr. H. M., Lutter—for appellant. | Mr. #. N. Basu—for responident.

® A Burman Buddhist husband or wife may sue and obtain a divorce, on con-

dition of surrendering all the joint property and paying the joint debts, and the

costs of litigation, when the other party is without fault and does not consent.
Authorities :—

Dr. Horchhammer’s Jardine Prize Essay.

Maine’s Ancient Law.

Jardine’s Notes on Buddhist Law.

Institutes of Manu (Sacred Books of the East),

Moyle’s Rulings and Notes on B, L.

Dhammapada

8!}&3“0115 of King ‘Milinda
undarika Suddharma

Buddhist Suttas

Kinwun Mingyi’s Digest II.

* ¢ (Sacred Books of the East.)

Attathankepa.
Richardson’s Manugye.
8.1 By 391
Do. 6o7
U. BD?iv 8 610” 8.
=, 1897, 1901, 1L, 2
LL. BB R, 4

Chan Toon’s Ieadlng Cases 11, 177.

Civil Appeal No. 299 of 1899 (unpuhhshed)
U. B. R,, 1902, 1903, !I. B. L. Div,, p. 6.
Yilsda R,zBom 624.

PLAINT:FF RESPONDENT sued for divorce, He did not allege any
fault on the part of the Defendant-Appellant, but offered to pay all the
debts, and to resign to the Defendant- Appellant the jointly acquired
property. He attached to his plaint a list of the debts and a list of the
joint property.

- Defendant-Appellant in her written statement opposed the divorce
on the ground that Plaintiff-Respondent had illtreated her and forced
her to leave him, and to apply to a Magistrate for an order of mainte-
nance. She also said that the debts where not expended on her behalf,
but were incurred by Plai ntiff-Respondent and his relations. She denied
that Plaintifi-Respondent was entitled to a divorce by Buddhist Lay.
The Defendant-Appellant did not allege that the list of jointly acquzred
property was mcornplete or incorrect, or that there were any joint
debts not stated in Plamtlﬁ-Respondent s list of debts, In these
circumstances there was no necessity for the Lower Court to frame issues
as to the amount of the joint debts or the quantity and value of the
joint property. The sole question for decision was the question of law
on which the lower Court disposed of the case.

25
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4 UPPER BURMA RULINGS,

Mz KN Lar So in this appeal it is too late for the Defendant-Appellant to raise
Noa ;“ So,  ©Objection in regard to the jointly acquired property and the joint debts,
- " and the decision must go on the question of law.

It is not disputed that Plaintiff-Respondent was ordered by a Magis-
trate to pay maintenance to Defendant-Appellant, from which it must
be inferred that there was misconduct on his part.

The point for determination is therefore whether a husband, what-
ever his own conduct may have been, is entitled by Buddhist Law to
obtain a decreefor divorce against his faultless wife, on condition of
surrendering to her the joint property and puying the joint debts,
This is the question discussed in the learned notes on Buddhist Law
by Mr, J. Jardine (as he was then) under the name of @x-parte divorce,
or divorce at mere caprice,

Mr. Jardine regretted that in the generation that had elapsed since
the publication of Richardson’s translation of the Manugye, nothing
had heen done to elucidate the sources and the meaning of the rules of
law contained in the DAammathats, and that so few Judicial decisions
existed.

It is strange to find that almost another generation has passed since
Mr. Jardine’s invitation to scholars to study the Dk mmeathat's, and that
beyond Dr. Forchhammer’s Prize 1ssay, the publication and translation
of the Kinwun Mingyi's Digest at the instance of the late Mr, Burgess
represents all that has been done during that time, while Judicial de.
cisions have been even fewer than before. On the question now at
issue, there is also a conflict of opinion between this Courtand the
High Court of Lower Burma, which makes it necessary for me now to
examine these decisions and to endeavour to come®{o an independent
conclusion, )

I undertake the task with diffidence and reluctance, owing to the
difficulty and complexity of the subject and especially because it invol-
ves criticism of the opinions of Judges who were my superiors in eyery
way except perhaps in knowledge of Burmese.

I feel that [ am hampered by want of the time needed for an
adequate study of the Dhammathats, and of the juridical principles
involved. :

I also recognize that in the present state of knowledge in rega.rd.,tu
‘the origin of the rules of Buddhist. Law, any conclusions now arrival at
cannot be entirely satisfactory. .

¢+ In Nga Ngwe vs. Mi Su X!a* (1886), the Special Court held that a’
divorce cannot be had at the mere will of either party, and that the
only circumstances under which a divorce may be granted against the
will of one of the parties are those summarized by Dr. Forchhammer
in his explanation of the expression Kanmasat ( o50e8 ), On the
first point the decision purports to be based on the Manugye Book V,
sections 11, 16; 17 and 18, and Book XII, scctions 42, 44 and 47, as
well as the Kanmasat passage (in section 3 of Book XII), Ishall
refer to these passages again. On the second point the learned Judges
apparently omitted by oversight to specify that the Kanmasat doctrine

* 8. ). L. B, 301.
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applied only where there was no fault. The Calcutta High Court in
the case referred to below noticed this, and was further of opinion that
the finding was on a point that was not before the Special Court for
decision and yas therefore extra-judicial The Special Court appar-
ently gave much weight to the views expressed by Mr. Jardine and
by Dr. Forchhammer. £ T
In Mz Pa Du vs. Shwe Bauk* (1891), where the wife sued for
' divorce, on the ground of her husband beating her after promising
.agrendment, the Judicial Commissioner of Lower Burma (Mr. Fulton)
observed that the principle on which Nga Ngwe vs, Mz Su Ma was
decided, v72., that divorce otheiwise than by consent of both partiesis
not to be given at the mere caprice of one party without proof of any
of the grounds which the Diammatlats recognize as good grounds for
divorce, had been lately affirmed by the Calcuttn High Court in Nga
So Min vs. Mi Ta** and he held that :

“ Althcugh these passages ” (in the Manugye and A#tathankepa relating to -

divorce by one party agamnst the will of the other) *‘ certainly seem to contemplate
-cases of divorce against the wishes of one party and without any fauit commiited by
such party against the other, Chapter 3 of Book X 11 of Manugye shows that under
such circumstances divorce is dependent on the fact of Kaamasat,” and that * there
‘must be proof either of some fault committed against theother of a sufficiently
‘serious nature to justi’y divorce according to the Dhammathats, or -of some
-evil deed (according to Dr. Forchfammer’s explanation of Kanmasat) for which
a separation of destinies can take place. Mere willingness to pay £obo......will not

constitute a ground for divorce, It might equally well be held that willingness to
" surrender the whole of the joint property conslituted sucha ground. But it
seems to me that the rules for the partition of property and for the payment of
&obo ;ﬁke effect after the parties have agreed to divorce each uther, or the autho-
rities have sanctioned.a divorce, and do not show on what grounds divorces can be

sanctioned. . :
He went on to argue from sections 407 and 408 of the Atathankepa

which deal with slave wives that “ assent does not necessarily involve
_..a wish or desire for divorce,” and that “ the occurrence of passages
providing for the ownership of joint property in case of divorce
~ without fault or evil deed on either side is in no way inconsistent with
the belief that such divorces can only be effected by consent.” This
was the view which Mr. Jardine was inclined totake. Mr. Fulton went
on to say: ‘It is quite clear that a divorce cannot be granted on mere
carprice.” Asauthorities for this conclusion he cited " the texts quoted
by the High Court” {of Calcutta) and (one sentence from) section 393
of the Attathankepa. The '“texts quoted by the High Court’ were
apparently section 17 of Book V and section 43 of Book XII of the
Manugyé, and passages. stating that “five kinds of women may: be
abandoned or divorced.” ]

The Calcutta cise was that of So Min vs. Mi Ta, where the hus-
band sued for divorce on the ground that the wife had deserted him
for eight months and refused to resume cohabitation, and where the
‘defence was that the plaintiff had treated her with cruelty. The
learned Judges held on a consideration of the texts just cited that “a
divorce cannot be had merely because one of the parties has no love

¥ S. ]. L. B,, 607.
#* Do, 610,
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for the.other, or does not comply with the desires of the other, ” and
that desertion is not a good ground where the prescribed period has
not elapsed. But they remarked that ““ there are nodoubt texts in the
several D/hammathats which show thata divorce can he had by mutual
consent, and that one of the parties can separate from the other evap
if the latter does not consent, but in that case it is distinctly provided
that the properties belonging to both and their liabilities shoyld be
divided.”

The question of partition of property apparently did not arjse in
that case. There had been no partition, and apparently the plaintjff
did not ask for partition or offer to surrender any part of the joint pra-
perty. Inthecircumstances, the High Court refus:d to granta divorce
and deprive the wife of the status of wife without her consent.

The next case is that of #7 Gyan vs. Su Wa * (1897). There the:

parties had quarrelled, the husband assaulting the wife, and they had
agreed before witnesses to live amicably together. Then the husband
on-a trivial occasion pulled his wife’s hair, boxed her ears, struck her
with his fist and kicked her and this more than once. He was criminally
prosecuted and punishied for the assault, and thun the parties ngreed to
divorce and to refer the divorce and partition of property to a:bgmton.
But the arbitration falling through owing to her hasband's f

without referring to partition. : & .
- Mr. Burgess after stating the rule contained inscction 24 of Book
V of the Manugye, and asserting the right of the wife to a divorce at
once if she insists on it,—at the cost of half the joint property-
observed :— : g

“ Throughout all the texts relating to the subject of divorte..,".....the printipal

cbject of the'rules laid down zppears to be to provide for the disposal of the pro-

rty pertaining to husband and wife, The fundamental principle of the Buddhlst

aw of marriage seems to be freedom of forming connubial union and equal frees

dom of dissolving it, and cne of its most salient and prominent characteristics is the
near approach which it makes towards placing husband and wife on the same level
...s.and this striking feature is the partnership and community of property creats
ed by this equality. When the parties wed, the spouses virtually if not literally,
say to each other, “with all my wordly goods I thee endow,” and this joint
ownership is jealously guarded both by written law and by popular sentiment,
Consequently when husband and wife part there must be a separation not only of
heart arid hand but of goods as well, and unless there is such separation there cap
be no divorce. The tendency of the Dhammathats is naturally to discouragé
divorce, but they do not attempt to prevent it by absolute prohibition. Hasty
reckless and unnecessary divorces are discountenanced by moral suasion and by
pecunjary penalty,” - ' R
“ Time is to be grven for the correction of faults and the amendment of conduct,
and the maintenance of the helpless is prescribed. If separation is insisted upon
without strong or adequate reason, the party claiming it unduly is deprived of a
part or it may be of the whole of the property which would fall to his or her share
upon a divorce for perfectly just caise. But that there is any insuperable leg;;l
bar to divorce against the party desiring it, il that party is prepared to surrender
all claim to the share of the property to which he wonld otherwise be entitled, is a
roposition for which there is apparently no sufficient or satisfactory authority to be
ound in the Buddhist Dhammathats ”
- It was therefore held that there was “no cause of action for

divorce without and.as distinct from division of property,” and the

* U, B. R. 18yy-1901, II, 28,

+' B8

lure to
- abide by his agreement, the wife instituted a suit for divorce simply, and
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Blaintiﬂ’_ was allowed to withdraw her suit under section 373, Civil
rocedure Code.

In Tha Chi vs. Mz E Mya*, Birks, ]. dissented from this decision
holding that a suit would lie for divorce without a prayer for partition
_ of property. From his reference to Mr. Jardine’s notes he evidently

followed Mr. Jardine's views, in coming to this conclusion.

~ In Mi Nyein Hla vs. Nga Cheikt (an unpublished decision of this
Court), M7 Gyan vs. Su Wa was followed, and it was held that a suit
for divorce on condition of abandoning all the property would lie.
Byt it does not appear that the correctness of the statement of the
Buddhist Law in Mi Gyan’s case {as quoted above) was contested, or
examined.

. In Skwe Lon vs. M7 Ngwe | it was held (somewhat undecidedly) by
Mr. Adamson, following Mi Gyan vs. Su Wa, that a suit would not lie
for divorce without a praver for partition. But another view was taken
in Nga t've vs. M7 Me,§ by the same Judge. [t was there held thata
suit would lie for divorce apart from partition. The complement of
this decision was added in 74aSovs. Ma Min Gaung, || where it was
ruled that when a suit for divorce without partition has been brought,
a subsequent suit for partition willlie. Although I am doubtful whether
these last two cases, correctly interpreted the ruling in Mi Gyan vs.
Su Wa, it is unnecessary to go into that matter here. The point
a};l)pears td be immaterial where there isa ground for divorce apart from
the question of partition. So far as the present case is concerned they

do not conflict with Mr. Burgess’s decision.

In Mz Gyan's case Mr, Burgess remarked incidentally that where 2
party,* withdraws from the matrimonial union upon submission to the
penalty of forfeiture¢ of claims to the substantial assets of the conjugal
association " the intervention of a Court would not be necessary, where
there was no resistance, and the assistance of the Court would only be
likely to be required in the form of a declaration., On this point |
agree with the decision in M7 Nyein Hla's case cited above that the
intervention of a Court may be necessary to decide what property is to
be abandoned, and also with that in Nga Pye vs. Mi Me that where
the other party absolutely declines under any circumstances to allow a
divorce, a suit is not superfluous,

The result is that the present suit will lie, and a decree for divorce
may be granted in the circumstances of the present case, if the Buddhist
Law of divorce is correctly stated in M7 Gyan vs, Su Wa, in the
passage quoted above. d

| have spent much time in re-reading Mr. Jardine’s notes, and study-

ing the Dhammathats with the belp of Dr. Forchhammer's essay. It

was necessary to refer to Mr. Jardine's notes not only on account of
their intrinsic value, but because they obviously formed the basis for
the Lower Burma decisions zbove cited, In note IV, Mr. Jardine sum-
marized the objections which he saw in the way of the doctrine of what
he called exparte divorce. | refrain” from rebearsing them, on con-

;'IC L..B.R.7.

iv. App. No. 239 of 1799 (unpublished).
Chan Toon’s L, C. 11, |9797, g !
§ U. B. R. 1902-03, [IM3. L. Div., page6,
|| 16id, page 12.
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8 UPPER BURMA RULINGS.

siderations of time and space. They will be referred to further on.
What I conceive to be the most important point is whe ther Mr. Jardine .
was right in thinking that ‘ the two things ”.(division and Partitidn of
property) ‘‘are to be discriminated with™ the.utmost care” (Note II,
section 12). It appears to me that if the Diammatkats consistently
unite these two things, we cannot hope to understand the Buddhist law
by discriminating them. We are bound to take them as they stand.
Now is it true that the “Courts have looked in the wrong place’ for
the law about divorce (i.e., have looked among rules relating to partition
of property) ‘‘ and raised inferences that are contradicted by positive
rules, found elsewhere?” (Note I, section 10). Thave no hesitation in
stating that an examination of the DAammathats does not support this
assertion. In the Kinwun Mingyi’s Digest we have some 30 Dham-
mathats to add to those which were available at the time Mr. Jardine
wrote. Nowheére do we find rules relating to divorce separate from
rules for partition on divorce. Everywhere the rule for partition to be
applied to each case is stated whenever divorce in any given set of
circumstances is dealt with. Numerous quotations could be given to
prove this statement. 1 confine mysclf to quotations from the Dham-
mathats which Mr. Jardine had at his disposal,

In section 24 of Chapter V of the Manugys, ghivorce is expressly
allowed on [account of “brutish” conduct (0g2§€e0) and is stated to -

‘be obtainable not only where there is infidelity or violence, Richard-

son’s translation runs ‘It shall be considered as a separation by
mutual consent, and let all the property common to both be divided
equally between them and let them have the right to separate.” The
Burmese is ve8gg38afadooy cfRcocqongespBopoco which I think
means, *‘ Let them separate (divorce) on equal terms, dividing the
property in the same way as in the case of divorce by mutual
consent.” '

~ In section 43 of Book XII, it is explained that in certain circum-
stances the husband may put the wife away and that this means-abstain-
ing from connubial intercourse and not divovcing and taking all the
property, and it goes on to say that if he insists on divorce he must
§ive her half the jointly acquired property, or in case of a second wife
ound not to be barren he is to * divorce her giving her all the jotnt
prpoerty.” (3dolsdgeosgogoeo).

In section 46 of the same book, it is laid down that the wife may in
certain circumstances abuse the husband without fault being imputed
to her, and it goes on “ If the husband sues for divorce let them be
divovced each taking an equal share ofthe hnapason (property) which
they would be entitled to if they divorced by mutual consent. There
is no law that because a woman is an abusive wife a husband is to

divorce and to take all the property.”’
Again in section 47 we are told that a woman with the four kinds of
%)ride is not to be put away, The husband is to correct her three times.
f she continues in her pride after this correction ‘“let him have the
power to put her away (9§§8co) even'if she does not wish to

divorce, let him kave the right to diverce her (0g2§8¢0) and let their
hnapaszon be divided equally,” - .
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In the same section if a wife corrected for improper conduct wishes
to divorce and the husband does not, each is to take the original pro-
perty, and the wife is to have none of the /etfetpwa, and is to pay all
joint debts ; and if the wife alter correction promises to behave well and
does so and the husbands puts her away (§3§69e03) each is to take
the original property, the wile is to have all the property acquired during

' marriage and the husband is to pay all the joint debts, “ because the wife
hawing received correction conducts Iferself in the manner of a wife
like a slave ™ (the best kind of wife).

So in the Wagaru, Divorce, sections I to 3, (translation in Jardine's
notes) we have the moral rule immediately followed by a rule providing
for separation (divorce) where one party is unwilling, and prescribing
the method of division of property to be applied :—

“Oh great king listen well | Husband and wife must practise the panca-vatthus
towards each other and live in peaceful union. 1f the panca-vatthus have been
practised both by the husband and wile and yet one wishes to separate from the
other, the party who wishes to separate through the guilt be Lot with him (or he_r),
must.leave the house with one suit of clothes and take upon him (or her) the in-
creased debts (debts incurred during the matrimonial union), The increased
(jointly acquired) property falls to the share of the party who does not wish to

arate. 1f there are no increased debts and no increased property, the party
who wishes to separate must pay the price of his (or her) body.” [ (Ko-bo.)

It is impossible to say of this rule that it relates solely to the divi-
sion of property : and the same remark applies even more forcibly to
section 10 where the rule is repeated and also to section 8.

I*shall.only add one quotation from the Wunnana (section 171):

“ If a husband or wife in a state of anger says to the other *I do not love you *
such words shall not be sufficient to constitute a divorce. It is constituted only
when they divorce and leave each other after a divisiom of the good and bad
property,” ete, =

No doubt from the European jurist’s point of view the question of
division of property arises only after divorce has been effected. But
in Mr. Jardine’s own words {Note I, section 15) “the more one studies

the parts of the book which deal with these connections (with wives of -
different classes, concubines and slaves) and considers the general ease .

with which the status of marriage may be assumed, dissolved and
contracted again, the more impressed one becomes with the difficulty of
applying the analogies of the long-settled law of England to these
connections.” : '

- It appears to me to be perfectly clear that the Dhammathats treat
the division of property as part of the law of divorce, and even deal
with divorce in some cases by rules about the division of property.

If this idea is once grasped, most of Mr. Jardine’s objections are
removed. He apparently came to the conclusions he did mainly
because he deliberately ““discriminated the two things with the utmost
care.” 1 venture to think that owing to this cause he misapprehended
the law of the D/iammathats on the subject of divorce, and the learned
Judges who followed him in the decisions abové cited, by consequence
-arrived like him at the wrong conclusions.

1 pass on tothe nextimportant point, the positive rules of the Dkani-
mathats which provide for divorce in cases where ore party is willing
and the other is not.

29
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10 UPPER BURMA RULINGS.

The much discussed passage in section 3 of the XI{th Book of the
Manuzyé wheére the expression Kanmasat (03008) occurs is one.
It is stated in Mr. Jardine’s notes and the learned Judicial Commissianer
in M7 Pa Du's case was apparently under the sime impression that
the rule as to what Mr. Jardine calls “ exparte Divorce” or *‘ divorce
at mere caprice” is only to be found in this “one isolated passage
difficult to interpret ”’ (note 1, section 13). Strange to say this is very
far from being the fact, The expression Kenmasat (cﬁ@oa) it is tfue,
occurs only in' this one place. [ shall deal with this fact presently.
But the rule itself is to be found in several-other passages of the
Manugyé itseli, in the Wagaru, an old and valuable D Zammathat, the
basis, as Dr. Forchhammer tells us, of the Wunnana, and the Thara
Shwe Myin on which Mr. Jardine so -greatly relies, and in parallel
passages in a considerable number of other Diammattats.

Totake the Manugyé there is the passage first quoted from it
in section 255 of the Kinwun Mingyi's Digest. (I have not becn dble
to find it in the copy of the Wanugyé published with Richardson's
translation). Then there is the patallel passage in the same section of
Book XII dealing with persons married before. And there is thé
following passage from section 42 of the same book. :

“ A man may not yet {i.¢., all at once) {ggam{igm:—.lhe GoOs 18 Om[tteci
in Richardson’s translatior) put away a wife who is guilty of any or all of these
improprieties. He has a right to chastise her with a bullock-driver’s wand and spfit
bamboo on the loins, etc. If after one, two of three chastisements she quietly
lays aside her bad habits and lives correctly, it-is not proper to separate fromt her
{gqgoo:@(;:ﬁ)_ If they do separate (should be  If he does Sgparate from her *)
it shall only be permitted on the husband giving her all she is entitled to [should -
be ‘ He shall have the right to separate (o@> &;é) after giving her all she is
entitled to "].” : i

This passage alone in my opinion clearly disproves Mr. Jardine's
assértion that the rule as to exparte divorce does not in fact declate
that there is 4 right to such a divorce and is mefrely a rule about
partition of property. Then we have the passages from the 43rd 46th
aiid 47th sections of the same Book, which [ have already quoted
above in dnother connéction. N

It is unnecessary to do more than refer to the Wagaru (the
passages quoted a nd referred to above) and the other texts to the same
effect contzined in sections 255 (the rule for persons not married
before) and 258 (the rule for persons married .before) of the Krnwun
Mingy?s Digest. ,

In section 303 we have the texts dealing with the case where the wife
complains of ill-treatment (Manugyé, Book XII, section 3, and parallel
passages). Slie is not to be granted a divorce at once, The husband
is to be required to give security or enter into a bond for his good
behaviour. ~But if the wife insists on divorce she is to get it—subject
to a penalty. The extract from the Yzzathat is fuller than the othérs
and seems to me to explain in an unmistakable manner the ptinciple
of the rule. It runs;— .

 «1f the wifé declzies that she cannot abide by the decision, and presses her
suit for divorce, it shall be granted, even if the husband does not wish it and
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lthiugh he may undertake t. cherish and love her more than he used formerly,
But since she does not by her persistence show much forbearance towards her
husband, and is uhable to pardon his first and only fault, the divorce shall be
effected as if it were desired by both parties. The assets and liabilities shall be

divided equally.

In face of texts like this it is impossible, as it seems to me, to find in
Rassages like section 11 of the Manugyé and sections 155, 156 and 157
of the Wunnana any real contradiction of ex parte divorce subject to
pendity. They merely state the moral rules found in all the Diamma-

thats. The fact that the Wunnana omits to add the rules for divorce at L

the will of one party goes for nothing. It may be that the author was a
severe moralist who would have all men comply strictly withthe aricient
law whether derived from the Hindus or from the Buddhist caunon:
It may be merely that the omission was owing to the compendious
character of the work or even to mistake. The great majority of the
Dhammathats, while stating the same moral rules, go on to provide for
divorces at the will of one party and other breaches of those moral
rules; and this fact is not to be got over by the mere omission of
similar prescriptions in the Wunnana. Again the texts, which prescribe
that a woman” who seeks to divorce her faultness husband against his
will is to. have her head shaved and to be sold cannot be taken as
authorities against exparte divorce, We find most of then in section
255 of the Kinwun Mingyi’s Digest. The Manussika, Pyu Kaingsa,
Myingun, Kandaw, Vanna, Dhamma, Manuyin, Vicchedani, Stnda,
- all contain this provision, dut they all afirmthe right of the husband
2o divorce his wife against her will with or without penalty. The
explanation of the rule about_shaving the woman’s head, etc., T take to
- be this. Some of these Dkammathats are among the oldest. But in
~any case they appear to me to present an old-time rule existing before
the equal position of women had been developed by the influence of
Buddhism, and so far they must be taken to have been superseded by
the more modern notions, which are given effect to in those Dkiamma-
thats like the Manugyé, Wagaru, Manu Chittara and others which
deal in precisely the same manner with both sexes. Strdnge to éay’
the Dhammathats appear to lie practically unanimous as regards
persons mairied before {section 258, Kinwun Mingyi's igest). None
of them so much as mentions shaving of the head or selling in
connection with such pers>ns, This is no doubt to be explained by
the fact that re-marriage is of purely .Buddflist origin, It may be
noted that in the present case the parties have both been married
before. :
Witli regard to the expression Kaninasat (05500), the fact that it
occurs in none of the other Dkammathats and only in the one passage
of the Manugye relating directly, to divorces of persons not married
before, where there is no fault on either side, and one party is unwilling,

appears to me to be inconsistent while the interpretation but forward

by the late Dr. Forchhammer, Ffom an etymoldgical and histotico-

Ehi‘ldsdpﬁical_poiht of view faat interpretation may be corfect €nough,.

ut if Kénmasat had had this force in the passage in question it is

inconceivable that nothing corresponding to it should b found either

3]
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12 UPPER BURMA RULINGS,

in other passages of the Maungye itself, or in the parallel passages in
the other Dhammathats. Most of these contain no substitute for the

~ phrase in question. But the Rescript (in section 255, Kinwun)

Mingyi’s Digest) and the Aungyalinga, in section 258, Kinwun
Mingyi's Digest) say “ simply because there is no love between them,"
or ‘“through want or love.,” Itis easy tounderstand such an expres-
sion being omitted in other Dkammathats. But Kanmasat,according,
to Dr. Forchhammer, implies that the other party has committed an
evil deed (sC, matricide, parricide, killing, stealing, shedding the
blood of a Rakan or Buddha, heresy, adultery) which will involve his
partner in retribution in future existences. If this had been what the
Buddhist law-givers contemplated, it seems to me that it would have
found a place in the other passages of the #anugye and in the.other
Dhamnathats. 1t would have been much too important a condition
to be omitted, Another consideration is that the Manugyé as well as
other Dhammathats expressly states that there is no fault (3{g8o§ .
With all fespect to Mr. Fulton’s attempt to explain this, | doubt if it

“could be said of a party who had committed an evil deed rendering -

himself and his parto€r in the marriage contract liable to retribution
in future existences that there was no fault in him. For these reaséns.
I am of opinion that whatever its strict meaning may be, the expression
Kanmasat must be understood as signifying something very much less
than what Dr. Forchhammer’s explanation requires in the passage of
the Manugyé where it occurs. It is an elementary . linguistic fact that
words and expressions often acquired by use a much weaker significance:
than properly belongs tothem. 1 think it is to be inferred from the
surrounding circumstances that the same fate had befallen the
expression Kanmasat before it came to be employed in section 3 of
Book XII of the Manugyé. Having regard to the total omission of
such an expression in other passages and in parallel texts, I think it
may be altogether ignored. It follows that the view that a marriage
can be dissolved ex-parte when there is no fault, only where the other
party is alleged to have committed an evil deed (as explained above) is.

‘not -sustainable,

The principle 1 deduce from the Dhammathats is this. The
marriage tie should not be severed without good cause, but it is open
to either party to insist on severing it subject to the payment of &
penalty. Mr. Jardine thought that the penalty was prescribed in
precisely the same way as penalties were prescribed for murder or
theft, and that it is unreasonable to suppose that the Buddbist law-givers.
intended to “sanction an iniquity ”’ by imposing a penality forit, Some
of the texts no doubt lend support to this view. But ['am of opinion
that the only satisfactory way of reconciling them with those already
referred to which plainly provide for ex-parfe divorce, is to suppose
that they represeut the older lezal or moral rule, which has been modi-
fied by theinfluence of Buddhism. Ithink it may fairly be argued that
divorce by mutual cousent is almost, if not, quite as much opposed to the
rigid moral rule. So is the rule which prevides for the dissolution of
the marriage bond, by three (or - one) years’ desertion by the husband '
(or wife) without any communication or tender of maintenance. The

e
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. texts are to be found in section 312 of tbe Kinwun Mingyi's Digest,
This rule, in my opinion, furnishes an important analogy, and sets in a

clear light the attitude of the Buddhist law-givers towards divorce

without adequate cause. Desertion is highly reprehensible, but having
regard to the weakness of human nature, they provide for and allow it
subject o restraining conditions, So divorce ex-parte without fault is
morally wrong, but for the same reason they allow it subject to the
*payment of a penalty. [ see no reason for finding in these provisions
any approval or sanction of an iniquity. The view which the law-givers
appear to have taken is probably expressed in the words of the Dkamma-
that Kyaw (section 256, Kinwun Mingyi’s Digest)—

“Where husband and wife are not in mutual accord, or if they do not respect
€ach other or care for each other’s Welfare... . so that there is naturally no place
£n the house they shculd divorce ”(ngaﬁﬁ) or in those of the Rasi (/5. secticn
257). “ If in consequence of disagreement either husband or wife (both of whom
have rlj.lreviously been married) desires divorce, let each take what he or she
brought to the marriage. The party desiring divorce, shall have no claim on the

property acquired jointly and shall moreover be liable to liquidate all debts. [fthe
husband and wife seriously find fault with and make recriminating remarks against
each other, it is hardly possible that they will be able to live peaceably amd
amicably together because they are conducting themselves with the visw of
ga:‘gg to law. 1In such a case let them be divorced as by mutual consent
(8 2 _8‘30 let each take the property brought to the marriage,” etc,

€ property : ;

This text by the way is a good instance of the way in which the
Dhammathats combine the two things, divorce and partition of property
Sir H, Majne’s explanation of the penal law of ancient communities
(Ancient Law, Chapter X,) does not appear to be inconsistent with this
view df the penalty for divorce, since the Buddhist law of divorceis.a.
development of the older law. The distinction between the abandon-
ment for one or three years, dealt with in section 312 of the Kinwun
Mingyi's Digest, and ex-parte divorce as described in sections 255 and

-258 and other texts, appears to be that the former takes effect without

resort to the Courts by mere lapse of time, while in the latter an adjudi- .

cation by a constituted authority is contemplated. This view, I think,
is supported by the language employed in the various texts. The first
case is described as Kinyathawtaya (mﬁtqn-sa):}oocps). “ The law of.
(parties) becoming free (of each other)”—dissolution of the marriage
bond. In the latter some word for divorce is used §808 or o> and
an adjudication is implied. Take for example the Rescript in
section 303 of the Kinwun Mingyi’s Digest. e
“ The bond of union between husband and wife is very sacred and should not
be lightly severed. If either seeks or both seek divorce strict enquiry shall be made
as to who is ir fault and the guilty party shall be admonished. If notwithstanding
such admonition (the misbehaving party) does not amend or (the other party)
insists on divorce (the Court) must adjudge (the offending party) to pay (the
appropriate penalty), for misconduct the penalty of misconduct, for insisting on
divorce the penalty of divorce,”* ~ '
Another point on which I think Mr. Jardine misapprehended the

meaning of the Dhammathats is in the references to “divorce as by .
mutual consent.”” He was partly misled no doubt by looseness of

by a0

* The printed translation of this text is naccavate,
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14 UPPER BURMA RULINGS.

translation in Richardson’s version of the Manugyé, but chieﬁy by his
‘determination to discriminate between divorce and partition of
property. From my study of the Dhammathats 1 have no doubt that

in all these cases what is meant is nothing more than that the property

‘to be divided in the manner prescribed for divorces by mutual

consent. I tkink this is sufficiently clear from the extracts | have
already given in connection with other points. It must of course be
borne in mind always that the penalty is adjusted in each case according
to circumstances, by means of different modes of partition. I can
find no bagis for the theory of fictional consent.

On the various points already touched upon, the texts given in
section 272 of the Kinwun Mingyr’s Digest appear .to -me to.be very
instructive. . They contain the law of.the subject on the. divorce of a
wife, when she has any of the six kinds of faults, the .five kinds of
impropriety, ox'the four kinds of pride, after chastisement, and 'l think
furdish strong support to the propositions that divorce and partition of
property- go'together, that references to divorce *“ as' by mutual consent'”
signify merely the method of partition that ex-parte divorce is permis-
sible on payment of a-penalty and that a judicial decision is contem-
plated.

The sections of the Attathankepa which deal with divorce also
deserve mention. They supply a very recent presentment of'the law
of the Diammathats as understood and applied to-modern: eonditions
by a:learned author of repute.

They are headed “Thelaw of seoaration” (divorce) ‘( co€wvonseg)

o36ps). ‘Section 391 deals with divorce by mutual consent of persons nat
married before, section 392 with divorce of the same €lass of people where
only one party consents, section 393 with deivorce of the same ¢lass of
people where one of the parties has been guilty of a matrimonial faultee
and’ this section'T may note expressly provides for divorce where the wife
has'been illtreated and a bond has been taken from her husband, but
the wife insists on divorce—parallel to the extract.from the Yasathat
quoted above, and similar passages in other Dhammathats, It is
difficult to conceive how Mr. Fulton could have extracted a solitary
sentence from this section and relied on it as an authority opposed
to-and’inconsistent with ex-parfe divorce. Then section 394 gives
thecorresponding rules for persons -married béfore, first in the case of
mutual consent, then in that of divorce where ortly one Farty desirves it
then in the case where one of the parties is guilty of a'matrimonid
offence. Inthe second case ! the law of:separation” (divorce) is gtated
to:be this. The party ~wisling to ‘separate is‘'to take only'his or her
wearing apparel and #47nthi property given by'the King and to pay the
joint debts and bear the:law expenses,and the party not.wishing.to
separate.is to take all the -jointly .acquired property. -If:there:is no
jointly acquired property the party wishing to separate is fo /pay
compensaiion according to the status of the other .party, :In‘'the
Manygyé, Waru, and-other Dhammathats containing the same fully
elaborated rules, in the:last. mentioned case, Kobo is to be paid.
It is in this way, by payment of Kobo or compensation, that.the o

Dhammathats provide for “the wife .married and divorced before any

34
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joint property has been acquiréd, and for the wife who is pregnant—

cases in which Mr. Jardine thought the rule of ex-parée divorce (as he .

understood it) would work hardship—and in face of the texts exp‘re_ss!y
dealing with these cases this objection is clearly unsustainable, It is
equally obvious that the whole of the joint property compensates the
divorced wife for the loss of her chance of inheriting it on her husband’s
. death, another injustice apprehended by Mr. Jardine. So where special
rules for partition of property apply to divorce ex-parfe, it cannot be
s#id to nullify provisions relating to divorce, e.g., for misconduct,
which carry with them. other rules of partition, and for a similar reason
I am unable to see how it defeats the statutes punishing adultery and
providing for the maintenance of wives. These statutes are no more
affected by ex-parte divorce than by divorce by mutual consent. I do
not:think it-is necessary to refer particularly to any of the other objec-
tions raised by Mr. Jardine. I think they have been answered by what
has gone before, It mav however be remarked that ‘ the jural view of
-marriage " in regard to Burman Buddhistsnust be that of the Buddhist
law. The case of Sid/ingapa vs. Sidava* cited by Mr. Jardine is itself
authority for this proposition. The Iustitutes of Manu which in their
present shape are of course not in any way the origin of the Burmese
Dhammathats contain no rules for divorce, only allow the husband-in
«certain circumstances to put away or supersede his wife and declare
that “ Let mutual fidelity continus until death "’ may be considered the
_summary of the highest law for husband and wife. (Sacred books of
‘the East volume XXV, page 345). Starting with moral rules of this
kind, the Burmese Buddhist law-givers developed their system of equal-
- ity between the sexes, and of divorce by mutual consent without penalty,
.and in other circumstances under penalty. In their labours they do not
-appear to have derived any direct assistance from the Buddhist Religi-
-ous. canon. I can find nothing about marriage or divorce in tie'
translated Sw#fas. On this poingconlpare the remarks of Dr, Forch-
hammer on page xiv of the introductory note to the translation of the
Wunnana in note IlI of Jardine's notes and those quoted as from Mr.
‘Tagore'in Mr, Jardine’s VIIIth note. Even assuming that the Burmese
Buddhist marriage is still something more than a contract, since jt
involves status, divoxce at the will of one party, subject to a penalty, is
mo.more inconsistent with it'than any other kind of divorce. It may be
remarked finally that * ex-parte divorce,” divorce at mere caprice "’ are
net strictly speaking correct descriptions of the particular kind .qf
divorce now in question. From what has been said above, it.will:be
'seen that they omit the essential element of the penalty and therefore
give a false impression besides being incomplete. -

I proceedto comment on the twp Lower Byrma Decisions first
referred to above. . Of the passages in the Manugyé relied on by the
Special Court in Nga Ngwe's case, section 11,0 ,gt;nk V .is merely the
rule as to. the seven kinds of wives classified according to conduct, of
whom.it is said-fout kinds ought not to'be put away. This is of some
antiquity, but canoot be hcld to contradict the law of divorce at the will

* LiL+R., 2 Bom, -624.
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16 UPPER BURMA RULINGS.

of one party any more than any other part of the law of divorce. Section
16 decPares that when the husband goes abroad to acquire knowledge,
the wife should wait for so many years for his return. Thisisalso an
ancient rule. There is a similar rule in the Institutes of Manu. But
it has nothing to do with divorce. It statesthe duty ofa wife to her
husband during a subsisting marriage. [t is not affected by the fact

‘that she may obtain a divorce from her husband without fault on his

part by surrendering all the joint property and bearing the joint debts,
any more than by the fact that the marriage may be dissolved in other
ways. Section 17 contains the rules already referred to as to dissolution
of marriage by mere abandonment for one or threc years. Section 18
treats of cases where the husband or wife is a leper or mad or diseased,
and the clause in it about the husband who is a drunkard, gambler, etc,
seems also to refer to the same class of afflicted persons, 7.e., ‘it pres-
scribes for the care of the helpless,” and cannotbe regarded as conflict-
ing with the law laid down for divorce between persons notso afflicted.
Again in Book XII, section 42 is that which states that wives are not
all at once to be divorced for the 5 kinds of improprieties. 1t hasbeen
quoted above. Section 44 relates to the case where though husband
and wife do not wish to divorce the friends of the woman may divorce
them when she elopes with a lover from her parents’ protection.
It is difficult to see how this can be regarded as an authority against

* the particular kind of divorce in question. Section 47 relates to the

women with the four kinds of pride. 1t has been partly quoted above.
Among other things it provides for the case of the woman insisting on
divorce after correction, 1t does anything but support the view taken
in Nga Ngwe's case. . :

‘With regards to M7 Pa Du's case as we haveseen already, the
decision of the Calcutta High Court scarcely bears out the assertion
that it affirms the principle in which Nge Ngwe vs. M7 Su Ma was
decided. Mr. Fulton’s application of the doctrine of Kanmasat (as
interpreted by Dr. Forchhammer) to passages in others Dhammathats
which do not contain it appears to me to be wholly unwarranted. 1
have already tried to show that a discrimination between divorce and
partition of property is opposed_ to the view which the Burmese law-
givers took of the matter. Sections 407 and 498 of the Attathankepa
are not in the published English translation. Ihave had them translat-
ed. They run as follows:—- .

« Section 407.—1f afler having eaten together out of the same dish, a husband
wishes to divorce any of the 6 kinds of slave wife, vis,, 3 kinds of slave received in
mortgage. 7

. {a) Slave to serve-all the life.
(&) Slave to serve until debt is paid. ]
(¢) Slave given to serve on account of ar unliquidated debt.
One kind of slave received by payment of debt which she owes others.
One kind of slave received on account of a debt. '
One kind—payin slave, £ ¢., his own slave,

: _lét_thé wife have all the good properties, forming Hrapason ; if there be children

let the parents each take tilose who will go with him or her.' As for the husband,
let him have the price of the slave’s body, the slave’s kanwin (athwsin) propert;

and his own payin property.—Let the husband bear the debt incurred by both. Ivf
the wife wishes to divorce, she can do so only with the consent of the husband, and
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by payment of the price of her body, If the husband does not consent, she is not
free from the state of a slave, and cannot obtain a divorce.” '

“ Section ¢08.—1f ahusband wishes to divorce, a Thandata slave wife, let the wife
pay the price of her body. If the wife wishes to divorce, she can do so only with
the consent of the husband, and by payment of the price of her body. If the hus~
band does not consent, she cannat pay the price of her body, and cannct be free
from the condition of a slave, and cannot effect a divorce.”

On the face of these texts, I am unable to find any ground for the
inference drawn by Mr. Fulton that assent does not necessarily involve
g, wish or desire for divorce. On the contrary they appear to me to
support fully my interpretation of the texts dealing directly with
divorce at the will of one party. Thus the husband in these cases is
at liberty to divcrce his wife (against her willj. As she has eaten out
of the same dish she enjoys the r:ght of a wife to the joint property
and release from the joint debts, but being a slave she is to pay her
Kaoo to the husband who is also to get her athwin (kanwin) property.
On the other hand as she isa slave she is not to get a divorce from her
husband against his will. **If he does not consent she is not {ree from

“the status of slave and cannct obtain a divorce.” ’

Surely on a consideration of these rules it is made abundantly clear
that those relating to the 'case of the ordinary free couple mean pre-

cisely what they say, ¢z.,- that either party is entitled to obtdin a
divorce agaiust the will of the other-subject to the penalty prescribed.

Book \Z section 17, and Book XII, section 43, of the Manugyé and
‘the passages about the five kinds of wives who may be divorced
(Book V, section 11, Manugyé and paralled passages) have been
refesred to already,

In short, I am of opinion that Mr. Burgess in the passage quoted
-above from M7 Gyan vs. Su Wa correctly stated the Budhist law of

-divorce as found in the Dkiammathats. Be had Mr. Jardine’s notes

-and the Lower Burma Decisions in Nga Ngwe vs. Mi Su Ma and Mi
Pa Du vs. Shwe Bauk before him, and although he did not discuss
‘the views expressed in those notes and decisions, I think it is clear
that he duly considered the points that arose, and that his conclusions
‘were as usual matured and well considered.

It follows from what has gone before that the Plaintiff-Respondent was
-entitled to a decree in the present case, and as there was admittedly
_joint property to the value of Rs, g5 this was all the Defendant-Appell-
-ant was entitled to and it was not a case where compensation could be
.ordered. : ;

But the Defendant-Appellant ‘was entitled to have her costs paid.
“Thisis expressly laid down in the Dhiammathats, and the Plaintiff-
‘Respondent in his plaint offered to pay the costs.

On this point the Defendant-Appellant must succeed. 1 modify the
-«decree of the Lower Court by directing that the Plaintiff-Respondent

ds to pay the Defendant-Appellant’s costs. He is also to pay the costs:

-of this appeal.
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Buddhist Law—Divorce.

Before G. W. Shaw, Esq.

- 1, NGA TWE,
MI MYIN »s.{ 2. NGA NYO. ;
{ 3. Ml O GYI.
® Mr, 7. C. Chatterjee for—Appellant, I Messrs, S. Mukerjee and A. Agabeg—
for Respondents.

® Hold—on the authority of the Manugy®, Book XI11, section 2, that on divorce
by mutual consent :—

(1) A wife is entitled to one-thitd of atet property, where therelation of nissayo
and nissito subsists with respect to that property, and she is the nissito.

(2) She is entitled to one-third of undivided ancestral property inherited by her-
husband during the marriage.

(3) The profits. of such: atet and inherited: property are leltetpwa.

(4), The wife is entitled to a half share of such Lﬁatfws property, where it
appears that was acquired by the joint exertions of the partics. '

References :—

., B. L. R. 49,
U. B. R, 1892-96, 11, 121.
——— 1897-01, 11, 39 (affirmed).
o e 1807-01, 11,.146:
———— 192-03 B. L. Inheritance, page 1 (affirmed).
S...L,.L.B. 110=1 L, C. 105.
1 Chan Toon’s L. C. 74.

Plaintiff-Appellant. Mi Myin sued for divorce and partition of
property on the ground of cruelty. The District Court dismissed the
suit. *But on appegl my predecessor found that Plantiff was entitled!
to a divorce, with partition as in the case of divorce by mutual consent,
and remanded the case for the determination of the remaining issues
and final disposal. Those issues were as to what share, if any, of the
property -in Plaintiff’s lists I, Il and I1I she was entitled to ; whether
that property was still in existence, and whether the 2nd and 3rd
Defendants should be made parties,

To take the last point first, the Lower Court came to the conclusion:
that the 2nd and 3rd Defendants (Defendants Nga Nyo and Mi O Gyi)
should not be made parties, and dismissed the suit against them with
costs. This order. followed naturally enough on the Lower Court’s.
finding that Plaintiff was not entitled to share in the property im
list III, But as znd and 3rd Defendants (Nga Nyo and Mi O Gyi)
equally with 1st Defendant Nga Twe contend that that property which
is admittedly undivided ancestral propesty of the three Defendants is
not liable to partition on Plaintiff's divorce from first Defendant Nga
Twe, it appears to me that they are interested parties, and hav been
rightly joined in the proceedings in both Courts.

As to the knapazon property it is admitted that Plaintiff-Appellant
is entitled to half: The only disputed points are whether the produce.
of atet and inherited property (lists 1I and 1I1) is knapason and liable
to partition as such, and what property there ic ol this description fes
partition in the present case. The items in list | which are here in
.qQuestion are MNos. 18, 19, 20 and 24. The Lower Court held that the
produce of af¢t and inherifed property was not hnapazon, that
Plaintiff was entitled to one-t:hird‘ of the produce of tne atet property

S
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and none of the produce of the inherited property,’and also apparently
that the items Nos. 18, 19, 20 and 24 of list I no longer existed.

I shall deal later on with the last mentioned point. * The authorit,
on the subject of the profits of aZe and inherited property being /eftes-
pwa is contained in section 3 of Book XII of the Manugyd, in which
also is to be found the law on the other points in issue in the present
case. The particular passage now in question is reproduced in
section 264 of the Kinwun Mingyi’s Digest, Volume II. I refer to it,
and the translations of it further on. As regards the point I am now
dealing with there is no ambiguity about it, It declares in plsin and
-unmistakeable ‘language that the profits accruing from pyin property
and property inherited from parents during marriage are /eltefpwa
and are to be divided as such. ; i

There is no text to the contrary except the Kungyalinga, which bas
never  been considered, as far as | know, to be of equal authority with
the Manugyeé. !

The rule is mentioned by Chan Toon (Principles, znd edition,
paze 44) as given in Spark’s Code and approved by Sir J. Jardine
(Mr. Jardine as he was then) in Shwe Ngon vs. M1 Min [Jwe and
Mr. Jardine quoted it in the first of his notes on Buddhist Law at
page 3. The authority is the text of the Manugy@ already mentioned.

The principle appears to be that, as Sandford, J., said in the case

~ quoted by Mr. Jardine, the husband and wife live together and manage

theit concerns together, and even where the profits arise from the
husband’s separate property, the wife would be in charge or she would
be managing the domestic affairs of the husband and administering to
his domesiic comfort and giving him leisure to attertd to his out-of-door
business, etc. i ' . '

In short - the profits arising from separate property would be
obtained by the joint exertions of the married couple. '

Mr. Jardine in the note cited gave reasons for thinking that even
where the wife did not actually share in the acquisition, there is “no
authority in the Dhammathats for holding that anything disqualifies a
wife from any benefit pertaining to her status unless fault is proved,”

This proposition may or may not be well founded, butno good
reason has been shown for refusing to follow the Manwegyé on the point
in question. It is not explained how the Lower Court came to over-
ook the rule.

~ As'regards the afef or payin property in the present case, [ am of
opinion that the profits are /e¢tefpwa which should be equally divided
between Plaintif and her husband Defendant Nga Twe, on divorce,
.The case of the inherited property is not so clear. :
I'* For reasons given further on I hold it to be itself Jettefpwa, and the
%pmﬁts of it are clearly leftefpwa also, on the authority of the text
scited above, But, as will be seen presently, the method' of division

i prescribed in ‘the Manugyé for the jnherited property is two-thirds

jand - one-third, because it is considered that in respect of it the parties

ioccupy the position of #issayo and nzssiro. -

%5, ]. L B. 1ro=1 L, C. 195,
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.The question is what method of partition should be applied to the
profits. [f the husband’s share had actually come- into his possession
by partition there would be no doubt. It would be in the position

-of atef property. Husband and wife would be dealing with it together,’

or their joint labours would be such as to justify the profits being
regarded as acquired equally by both. But here the inherited pro-
perty had not been divided, and the question is whetherithe relation
-of nzssayo and nissito should be held to subsist with respect to the
Plofits as well as to the property itself. The meaning of nisszyo and

© mzssito will be explained further on.

The evidence consists only of the statements of Plaintilf herself and
«©of - Defendents Nga Twe and Nga Nyo. Nga Nyo, who is the chief
co-heir, states that the authorized Defendant Nga Twe to lease the land
-and collected the produce, that Plaintiff and Defendant Nga Twe were
living together at the time, and that the paddy was divided equally
‘between the co-heirs from 1258 to 1263, while the produce for latter
years has not been divided yet. Defendant Nga Twe says that he
dlone leased the land and he and his clerk looked after the paddy ; that

Plaintiff took no part in the leasing of the land or the collection of the .

paddy, though she received and weighed sessamum (the produce of
what land is not stated). Plaintiff says that she and Defcndant Nga

" Twe used to lease the land and receive the produce, and jointly sold

ithe produce and took charge of the money. Comparing these state-
ments I have no doubt which party to believe. As thev were living
together on ordinary terms, the probability is that Plaintiff too!

the share which ‘a Burmese wife ordinarily takes in her husband’s

business. It is most unlikely that she had nothing to do with the
letting of the land or the receipt of produce, Besides, she presumably
attended to the dowmestic affairs and gave her husband leisure for his

-out-door business. On the principles before referred to, 1 am, therefore,f

of opinion that, as regards the profits of the inherited property, th
Plaintiff was equally concerned with her husband in their acquisition,
or, in other words, that the relation of néssayo #issifo did not exist,
:and therefore the partition should be made equally.

It follows from the foregoing 1hat items Nos. 18, 19, 20 and 24 of list

1 were rightly included by Plaintiff in that list,

~ The next question is as to the Plaintiff’s right to share in the pay:»
Or atet property.

The Lower Court’s decision was not appealed against. But the

Defendants filed cross-objections shortly before the date fixed for
hearing.

“Is. it objected on behalf of Plaintiff that the time allowed by section
561, Civil Procedure Code, was exceeded, and that the cross-objections,
therefore, should not bd considered.

~ On this point I am clearly of opinion that it would be inequitable
not to admit the cross-objections. The notices served on Defendants
contained an endorsemeat setting forth that cross-objections might be

presented not Jater than scven days before the date fixed for hearing.

The 2mendment of section 561, Civil Procedure Code, had long before

Yl
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superseded that rule. But the defendants must be allowed considera-
tion in:the circumstances: ,

I therefore proceed to discuss the question on the merits

The Dkammathats are at first sight at variance, and the Manugyd:
(Book XII, section 3, and section 254, Kinwun Mingyi’s D igest, Volume’
II); apears to be alone, or almost alone, in partitioning paysin property
on: divarce. % 3

The language of the original texts is obscure, and what adds to the
difficulty of interpreting them is that the published translations are:

- inaccurate. Mr. Adamson (now Sir H. Adamson) in Kzn Kin Ggl‘- Vi
of the

Nga Kan Gyi* was evidently misled by the published tarrslation
Digest ioto thinking that the Kinwun Mingyi had substituted a gloss.
of his own for the original text of the Manugyé. That text, however,
as a reference to the Burmese shows, was reproduced without alteration:
in section 254 of the Digest. As given there it is parctically word for
word the same as the Burmese in Richardson’s edition of the Manugyeé.
It was the translation that introduced a new meaning into the passage.
What apgea;s to me to have escaped notice is that in that passage
the Manugyé reproduces the rule found in the Wunnana and other
Dhammathats as to the meikihaya and nedkthita (supporter and
dependent) using the Burmese equivalent for those words, and at the
same time gives it an iterpretation which has never been put on the '
versions to be found in other Dhammathats, ;
Richardson’s translation is inadequate, since it does not show that
the relation of supporter and dependent is referred to. The same may
be said of the translation in Jardine’s notes (mote &I, 1, page 244),
and of the published translation of the first Manugye passage given
in section 204 of the Kinwun Mingyi's Digest, Volume I (a continua-
tion of that given in section 254). The published translation of the
Manugye passage in section 254 isa gloss. The Burmese will not.
bear the meaning given to it. Nezkthaya and neikthita appear to be,
respectively, corruptions of the PAli nfssayo, “ that on which anything
depends,’ and nisséto, “ dependent on” (Childers) ¢/ . the Wunnana
in the last-named section of the Digest, were #nissoyo is rendefed
$oo00o(Gbog, “ the nezkthaya.” The true Burmese equivalent is gofe-
ahmi, and it is s0 used in the corresponding passage of the Wagaru,

~which isalso bilingual. In the passage of the Manugyé now under

consideration,so§Qq8 akmi-pyu shin is used for néssayo, and co§sfoq-
or ofoq akmi-ma-shi-thy or ma-pyu-thu for nissito. What it says is.
this :— Of property obtained through (/74, “ by dependence on”) the
husband or through (/7¢. *“ by dependence on') the wife, let the party-
through (/¢¢. “ by dependence on’’) whom it was obtained (sc. the #is-.
sayo) take two-thirds and the party through (/7. “by dePendmce )
whont it was not obtained (s¢. the nzssifoy one-third. As for propeyty
obtained through (/if. “by dependence on ” beth, if their original fus *
terests are equal, let them divide it equally between them.” The lan..
guage here is peculiar and difficult ( iﬁézooaesageg:q&:mo}%ﬂ Bag
I think it is clear that there is no reference to “* principal,” botl from the
L ; i e iy s 1 : .

9'@. B. R, 1902-03, Bud. Lalv. Div., p. I.
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-context and also from a comparison with the passage further on about
property inherited after marriage where similar phraseology is used
(008 00qeooopgogSocpdaagiiaagepBapecop). 1t then directs that
debts are to be treated in the same way. Then it goes on to enumerate
and define the different kinds of property obtained through (/72 “ by
dependence on-”) the husband or the wife, vzz., payin property brought
Ry the husband or the wife, where the other had no such property,
property obtained by one's own skill or industry, and property given
by #he king. )

The importance of the passage lies in this, that it interprets the rule
as to nissayo and nmissito as applying to particular property. Thus
payin of the busband or wife, when the other has no such property, is
said to have been obtained through (/7Z. “ by dependcnce on') the
person who brought it, in other words the relation of #zssaye and
#1557to is considered to exist with reference to that property, and it is to
be divided two-thirds and one-third accordingly. So if both parties had
payin, the relation of nfssayo and nissite will not be considered to exist
with reference to that property, their * original interests will be equal”
and they will divide it equally, which is the same thing as each taking
his or her payin. Contrariwise, where the relation: of missayo and
nissito exists, the rule as to each taking his or her paysn will not.
apply. Compare the passage further on which | have alreadyreferred
to,.in which it is declared that property inhcerited by the husband after
marriage is considered to have been obtained originally through (/#.
“by dependence on’’) the husband, and is therelore to be divided two-
thirds 4nd one third falthough it is lettetpwa).

Interpreted in this way the rule of #éssayo and #issito, which before
was obscure, becomes at once intelligible, Of the Dhammathats quoted
in section 254 of the Digest, the Wagaru the Rasi, ¥ the Wunnana, the:
Panam, the Warulinga and the Cittara all give the rule, but all leave:
it obscure,

They are all briefer and less definite than the #anugyé; even the:
Wunnana, which is fuller, leaves it in doubt what property is referred
to. The Pali Wunnana, the Rasi,and the Panam do not previde for
the case wher: “ the original interests” of the parties “ are equal.”

But, making allowance for their comparative incompleteness, none
of these texts is clearly opposed to the A/anugvé as above interpreted..

The Wunnana, in that part of it which is an addition to the Paly
original, defines meiktkaya and merkthita, but that definition, in my
opinion; is not inconsistent with the Manugyé. .

Similar remarks may be made of the extract from the Manusara.
Shwe Myin given (in translation) at page 31 of Jardine's note, IJ, I,
already cited.

I short the Manwugyé appears to me to be merely clearer and more-,

precise than the other Dhammathats. .

_For this reason, and also because the Manugy® is a Dhammathat of
the highest authority,- I any of opinion that it decerves to be folowed -
or this point.

* The Rasi uses the expression ggr Wmﬂgaggg?hr nissayo and Gquq,gﬁma,

Q for nissito. k_' g

Mr Myin
o
Noa Twe



M1 Mriw
o,
Nic Tws,:

24 UPPER BURMA RULINGS.

-

It is necessary to note that the published translation of the extracts,
in section 254 of the Kinwun Mingyi's Digest, Volume II, from the
Wunnana, the Panam, and the Kungyalinga is open to objection, since
the words “ jointly acquired” are not to be found in the original and
are a gloss of the translator, who ought at least to have put them in
brackets as he did in the 2nd extract from the Warulinga.

The foregoing interpretation of the rule for partition of atet or paysn
property on a divorce, as by mutual consent, of parties not married
before, is, | think, directly supported by section 391 of the Attathankcpa,
The published translation of that work also fails to give effect to the
particular phraseclogy employed in the original; which runs thus :—
“Of the three kinds of property, wia., payin property, properly iven
by the King, and property acquired by (one¢’s own) skill, 'the netkthaya
is to take two-thirds and the nezkfhzt: one-third. When nerkihaya
and neikthaya are alike, the said three kinds of property shall be
divided equally.”

I think it is zlso supported by the texts quoted in section 257 of the

" Digest, Volume II, which give the rule applicable to persims who

have been married belore, .., cspecially the extract from the Dhamma,

The rule of nissayo and nessito seems to be equally applicahle to
persons who have been married before, Compare the passage already
referred to twice as a property inherited alter marriage, also section
394 of the Attathankepa. [Ihe fact that the ordinary rule of partition
in the case of persons previously marred is that each takes his or her
payin is probably based on the assumption that such persons, ordinarily
both, bring peyzn to the second marriage. But it is not necessary to
go into that, . 8

In the present case, it is not disputed that the rule applicable to the
parties is that prescribed for persons not married before; See Mi £
Nyun v Tok Pyu

For these reasons, I am of*opinion that there is no ground for dissent-
ing from the decision in M7 E Nyun v. Tok Pyu by which the lower
Court was guided as to the Plaintiff's right to a share of the apes
property. , .

I have gone into the question because it has been contended that
the last mentioned decision is no longer of binding authority on this
point; since Sir H, White himself, in M7 San Shwe v. Vulliappa Chettly
and others** doubted its correctness. What he said was:“ Thisrests
on one test of the Manugyé Dhammathat. But the weight of author-
ity in section 2354 of the Digest seems-to incline to the position that
in such a case each party takes his or her own payz..” | have given
réasons for my opinion that Manugyé deserves to be followed and
‘that the other texts are not really opposedto it. M7 San Shwe's case
was not one of divorce, The question was as to the right of a husband
to dispose of his paviz during the subsistence of the marriage, It was
teld that it ‘was not shown that a husband bas no power to alienate
‘his payin. That question is not affected by the rule of law which pre-
scribes how payi# is to be dealt with (when it still exists) at partition
-on divorce, ‘

T U, B. R.; 1897-01, 11 30. 1 v¢X, B, L. R., 49.
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It is admitted that Flaintiff-Appellant had no paysn. The position
of the parties in the present case was therefore clearly that of nzssave
and nissifo with respect to the payin property, and Flaintiff Mi Myin
is entitled to one-third of Defendant Nga Twe's payin as found by the
Lower Court.

On the point of Plaintiff's right to one-third of the property inherited
by her husband during the marriage, the Plaintiff relies on Kiz Kin Gy?'s
Case above cited, in which it was directly decitzd that ona divorce as
by gnutual consent between parties not previously married, the wife is
entitled to one-third of property inherited by the hustand during cover-
ture, and wice versd. It is somewhat remarkable that the Lower Court
appears to have overlooked that decision. -

The learned Advucate for Defendants-Respondents relies on the last
extract from the Manugye given in section 264 of the Kinwun Mingyi’s
Digest, Volume I1. Tt is very difficult passige. The translations by
Richardson and the author of the published translation of the Digest
aré clearly wrong. The questien is whether the translation given in
Jardine’s notes at page 31 of note 11, 1, under the distinctive letter J

ts correct. It has the support of section 395 of the Attathankepa,

which looks like a paraphrase of it.

The objection to this version is that it involves a flat contradiction
of the paragraph which immediately precedes it, in which property
inherited during marriage is expressly declared to be leftetpwa. T
have referred to it above in other connections,

The Digest itself is at fault in omitting altogether from section 264
the last mentioned passage. It is given in section 257. It lays down
in plain and unmistakeable language that ** knapagon lettetpwa '’ is of

two kinds. First property or debts inherited by one other from

parents during the marriage, and second property obtained and debts
incurred in the common business of both, and that the formeris to be
considered as obtained “ by dependence on”’ the person who inherited
it and is therefore to be divided two-thirds and one-third.
- Itis hardly conceivable that the compilers of the Dhammathat would
have immediately gone on to contradict this plain pronouncement. -
I venture to put forward another version of the disputed passage,

. which has the merit of not involving the compilers of the Dhammathat

in a ridiculous coniradiction. It is this :— _

“ Property obtained by gift from the King, payiz at the time of
marriage, property.inherited by either from parents during marriage
baving been (se. as before esplained) placed (7., classified and
dealt with) according to its origin {mqﬁ:moﬁ&) profits accruing from
such property should be regarded as /leffefpwa. Let (the parties)
divide between them in accordance with what has been said before .

We have seen that what was said before was that gifts from the:
King and payzn were liable to division into two-thirds and one-third
where the relations of #issayo and nzssito existed (with respect to them) 5

and that property inherited during marriage was Jetfefpwa—Iliable to-
division in a similar manner, because the relation of #zssaye and nisssito-
existed in respect to it. 1t was also said of other /leffefgwa that it

should be divided equally.

U5,
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Thus the passages in question is consistent and intelligible, which on

-any other interpretation it is not. I think the translation now offered

is also a legitimate construction of the Burmese.

There is therefore, in my opinion, nothing in the passage in question
to support the Defendant’s case

The Manu in the same section (264 of the Digest) agrees with the
Manugyé in classifying property inherited during marriage as lettelpug.

There are no-texts to the contrary; but section 395 of the Attathan.
kepa, which, if the explanation given above is correct, must'bebased on
a.misconception. )

- The next objection taken is that the property inherited by first
Defendant not having been divided, Plaintiff had no vested interest in
it -and cannot claim a partition. . The learned Advocate hag not been
able to cite any authorities in support of this contehtion. He hasbeen
driven to follow the Lower Court in adducingrules relatingto pre-emp-
tion, which have no relevancy whatever. : ’

“The cases of Mi Lan v. Shwe Daing * and Nga Wazk and others'v.
Nga Nyein ** have declared the right of a wife to suceeed to her hus-
band’s estate, including undivided ancestral property: in the :latter in-

-deed, it is expressly stated that a wife so succeeding may enforce parti-

tion. In the present case we have an instance of a wife admittedly
succeeding to her deceased husband’s interest in the undivided ancestral
property in question, This isthe Defendant, Mi O Gyi. Her deceased
husband’s brother, the Defendant’ Nga Nyo, married her, it is true.
But her right-to succeed her husband has riot been.disputed.

This being so, a wife cannot be considered as an outsider.whe, for
that,reason, is-debarred from claiming a pattitiqnf. :And. in case of a
djevorce as by mutual consent, where the law declares that the wife .is
entitled. to share in the ancestral property inherited by .her ‘husbhand
during marriage, there is-no more reason why.the preperty should not
be.divided in.order that she may get her share, than there would be,if
her husband bad died and shc had succeeded to his interest,

The objection.was raised and disposed of ih the Lower Burma gase
of M¢ Ngwe Bwin v, Lun Maungi As explained there  the inherit-
ance vested in Defendant, Nga Twe, when his mother died, and what
he acquired. by right of.inheritance was fully acquired . then.

He was in possession and.-enjoyment because he and :his .co-hejrs
‘being in joint. possession-of the whole, he was receiving the income
-according to his share of:the inhritance, -

A partition. would only:have given him a right to separate possession
-of his share.in the property. !

It was quite clear from the evidence of Defendants the mselves. (sum-
-marized above) that. they did recsive shares of the income from property
‘in the shape.of paddy. :

- «Ap attempt was apparently made to prove that therewasa .custom

-among: the Salin Thugaungs of holding property undivided,ibut it;fajled

amiserably. All:that.the evidence cameto was that some Thygaung

iUaBaR., 1-‘89&95,1_1[, -p2r A U, B, RE, 1997&0,:“, 146,
+r,L.C 74
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_ ‘families kept their .inheritance undivided as long as possible, 7.e,, till
circumstances necessitated partition.
Here the circumstances require partition, and Defendant Nga Twe

-cannot deprive Plaintiff of her legal right by saying that he does not

.consent to partition.
8 Thus no good ground has been shown for dissenting from the deci-
sion in Kin Kin Gyi's case, and the fact that the property has not yet
+.been partitioned is immaterial,
It remains to determine what the property to be divided consists of,
* * * * * #*
The decree of the Lower Appellate Court is modified. There will
‘be a decree for divorce with partition as follows:—
Of the property in list 1, as above settled, Plaintiff is to receive a
half of the moveables or their value, Rs..5, 052<6-0, also 2,630
baskets of paddy, or'Rs. 2,367 on account of 1,266 and half
of the immoveables.
"Of the property in:list I, as modified above, she is to' receive
-onesthird, »7z., one-third of the moveables or their value,
Rs. 733-4-8, and one-third of the immoveables,
Of the property in list 111, she is to receive one-ninth of the moveables
-or their value, Rs. 753-0-8, and one-ninth of the immoveable property.
Costs in proportion.
The cross-objections are dismissed )
The Lower Court was wrong in giving Plaintiff a decree for money
‘instead of for a share of the immoveable property,
[ attach what I offer as a correct translation of the rélevant parts
-of section 3, Book XII of the #anugy?, referred to in this judgment,

Manugye, Book X/I, Section 3.

* ok * A * *

If a husband and wife, bath noble, wish to separate by mutual
-consent, let the husband take the clothes and ornaments of his rank
and the wife the ¢lnthes and orpaments of her rank, and let the rest
-of the property, animate and inanimate, be divided in ‘this wananer;
-of property obtained through (/#f, by dependence on” =54)
‘the husband or through (/2¢. “ by dependence on " q) the “wife,
Jet the party through whom it was obtained (ac§{ga8=rzssayo=sup-
iporter) take two-thirds and the party through whom it was not obtained
(9e8ofioq - ar ofgog= nissito=the dependent) one-third ; as for property
.obtained " through:both (/¢ “ by dependence on” ‘both 4§ 20003038 )
if their original interests are equal (egaq&aw‘lchg&)' let them divide

* *

it eciua]ly between them. * *
If husband and wife divorce, let them pay equal shares of any joint
.debts. ® * E * * e

Property obtained through (£ “ by dependence on ” m@@@?) the
husband is of three kinds, viz., first, paysn property, animate and in-
-animate ; second, property obtained by his or her own skill or industry ;
ithird, property given by the King. Of these three kinds, property
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obtained through (/¢ by dependence on so§(gq)) the husband is,
first, property obtaised from parents at the time of marriage by the
husband, where the wife has no such property, second property obtained
by the skill or inilustry of the husband during the marriage; third pro-
perty obtained by the husbhand as a gift from the King and the property
obtained through (/#. “ by dependence on " m8(gq)) the wife
is, first property obtained from parentsby the wife, where the husband
has no such property ; second, property obtained by the wife by skill or
industry ;third, property obtained by the wife only as a giit trom the
King. ~1f there were debts at the time of marriage (0c8§qSegdoo),
* ® & #* * L
let them pay them in the same manner. This is the law for persons
not married before separating by mutual consent.

If both have been married before and they wish to separate by
mutual consent, without matrimonial fault (380kéao(GS /4napazon
fault) on either side, let each take the property he or she brought
to the marriage (clgf: payin) and pay the debts he or she
brought to the marriage (cof{§q€s) and let them divide equally
the joint (380l:§ hnapason) property, animate and inanimate, and
pay the joint (380l§ Azapazon) debts in the same manner. Joint
property acquired during the marriage | gSohc}cooSconEg]l hnapason
lettetpawa) is of two kinds. first property or debts inherited by one or the
other from parents during the marriage; second, property obtained or
debts incurred in the common business of both. Of these two kinds

roperty or debts. obtained by the husband from parents are said to
Eave been obtained originally through (/7. “ by dependence on " sog 8t
) the husband ; therefore let him take two-thirds of the property and

- pay two-thirds of the debts. If the husband has none, but only the

wite has, let the division be made in like manner (s¢. the wife taking

two-thjrds the husband one-third),
: * * * ® * *

Property ‘obtained by gift from the King (pay7n) at ‘the time of

‘marriage, property inherited by either from parents during marriage,

having been (sc. as before explained) placed (ze., classified -e}nd’.
dealt with) according to is origin (ssqéssodfls) profits accruing
from such property should be regarded as Jettetpwa. Let (the parties)
divide between them in accordance with what has been said before.

(Note.—The Burmese text of the last-passage in the Digest varies slightly from-
that in Richardson, o‘.}ﬁs for 3::0%8: is'a purely verbal alteraticn, But the other
changes make for intelligibility and support the above version.)
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Buddhist—Law Inheritance.

Before G. W. Shaw, Esq.

MAUNG KYAW YAN.
MA MEIN MA GYL
MA THET TU.

MA EME. . .
MAUNG THET PUN, bvs. ¢ MAUNG PO WIN,
U BYA. MA SAN ME.

MA E MYEIN.

MAUNG SHEIN.

Mr. H, V. Hirjee—Advocate, for appellants.

Mr. A. C. Mukerjee—Advocate, for respondents.

The rule that mere absence of joint living is not sufficient to exclude from
inheritance and that filial neglect must be proved applies to step-children,

References:—
3, U. B. R, 1897-01, page 193.
3 - page 379, followed.
page 066.

There are cross-appeals in this case. 1 deal with them together.
Plaintifis were the children of Mi Min Gyein by to former husbands
of whom the first was divorced and the second died. Eleven or twelve
years before suit Mi Min Gyein married as her third husband Lu Gaung.
At this time plaintiff Po Win was thirteen or fpurteen years old, and
plaintiff Mi San Me five crsix years old (or perhaps a little more). Both
continued to live with their mother and Lu Gaung as part of the third

- family, Mi San Me till the death of Mi Min Gyein on thc 1oth. Nadaw

Lazan 1203 B. E,, Po Win till his marriage in 1259 only. Five or six
days after Mi Min Gyein's death Lu Gaung left plaintiff Mi San Me and
went to live with his elder brother Kyaw Yan (delendant) in whose
house he dicd on the 8th, Pyatho Lazok 1264. He left his property
in possession of defendants. There were no children of the marriage
between Lu Gaung and Mi Min Gyein. Plaintiff sued as being entitled
in the absence of children to the whole of the lett/ctpwa and a share of
the ancestral property. It is contended on behalf of defeudants that
plaintifis having ceased to live and work with their s:ep-father as
above noted, were not entitled to inherit anything. But this point
was not raised in the Lower Courts, and is not even among the
ground of appeal. It was beld in M7 Taik and others vs. Mi Nyun
and others* that mere absence of joint living is not sufficient to ex-
clude a child or grandchild from inheritance and that filial neglect
must be proved. The same rule applies to step-children. It was
therefore the business of the defendants at the first hearing to allege
filial neglect, if they wished to raise this question, so that the other

party could have notice of it, and an issue could be framed upon

¥ 3, U. B R.—1897-01, page 193.
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it. All they did was to assert in their written statement, that plaintiffs
were antagonists of Lu Gaung in law suit. But they produced no
evidence to prove this. In these circumstances I hold that defendants
have failed in show that plaintiffs are not entitled to inherit by reason
of absence of joint living. ‘Defendants opposed the plaintiff's claim
on the ground of an agreement made on the oth. 7abaung Lasok
1263 B, E. (i.¢., alittle over three months after Mi Min Gyeins' death)
between Lu Gaung and the plaintiffs whereby Lu Gaung on his side
renounced his claims to property forming the inheritance of Mi Min
Gavein(eoti0§opSanegogpdt) and plaiutifis on theirs renounced their
claims property forming the inheritance of Lu Gaung (oqeooob
pEneguglt (wegqduogds) in considertion of receiving a housey
compound and hut and three plots of land called Legyidaw, the same
being property acquired during Mi Min Gyeins' time and whereby
finally Lu Gaung assigned the last mentioned property to plaintiff.
Defendants alleged that by this agreement plaintiffs were debarred
from claiming anything. Plaintiffs, on the other hand, contended that
they were only bound by the agreement during Lu Gaung's lifetime.
In the Lower Appellate Court they further contended that if the

reement was binding it did not apply to the Jefteipwa property.
Finally in second appeal they raised a further objection that the docu-
ment on which the agreement was recorded was liable to registration
and not being registered could not be proved, and excluded secondary -
evidence of its contents.

To take the last point first the document after reciting the terms of
the agreement goes on to say that Lu Gaung “ gives” (or asigns) * the
house, compound,” etc., “by signing” (conSgobeqsdcoicfodoops).

It is therefore in my opinion on this ground alone a conveyance of

‘immoveable property and was liable to registration.

But this is immaterial. The terms of the agreement and its ex-
ecution were admitted on the record by the p-lea.(%ings. By reference
the document was included in the plaint and the written statement.
The: terms of the agreement were not in dispute. The only question
was whether they debarred the plaintiff from claiming the inheritance.
It follows that it was not necessary to prove the document or put it in
evidence (section 58, Evidence Act). The case of Nga Ket vs. Nga
So*is conclusive on the peint. It may be noted that the remarke of
the learned Judge in Burjorjee Curseljee's case therein cited are
closely applicable to the facts of the present case.

In regard to the effect of the agreement, I am of opinion that the
Lower Appellate Court has taken the correct view so far as regards the
description of property covered by it. From the terms used quoted
above [ think there can be no doubt that the property to which the
plaintiffs renounced their claims was the ancestral property of Lu
“Gaung.  Lu Gaung was entitled to a share in certain undivided ances- -
tral property to which plaintiff ‘might have put forward a claim and
on the other hand Mi Min Gyein had inherited certain property in

*.2, U. B. R., 1897-01, | 3ge 379 ’
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-which Lu Gaung would have been entitled toshare. They agreed that
neither would put forward any such claim.

On the other hand, no agreement was come to with respect to the
‘bulk of the lettetpwa property which remained with Lu Gaung and
plaintiffs as step-children are in the absence of any children the sole
‘heirs to this property (M7 Gun Bon vs. Po Gywe and another)

* The question is whether the agreement in respect of the ancestral pro-
perty st%l held good after Lu Gaung'’s death so as to deprive plaintiffs
of their right toinherit from him the share which they would other-
wise have been entitled to. For the following reasons I am of opinion
that it would not be equitable to hold plaintiffs bound by the agree-
ment after Lu Gaung’s death. So long as Lu Gaung lived the agree-
ment was fair and gave an advantage to both sides. But on Lu
‘Gaung’s death his family had no legal right to share in Ma Min Gyein’s
ancestral property while plaintiffs were admittedly entitled to a half
share of Lu Gaung’s. In its nature the agreement was one applicable
only to Lu Gaung’s lifetime. It would be unreasonable to hold that it
placed pfaintiffs in a worse position than they would have occupied
if for example, they bad sold so much land to Lu Gaung. The fact
‘that the /e/tlepwa property was not dealt with by the agreement seems
to show that it was not the intention of the parties to make final
settlement of plaintiff’s claims. :

It follows from what has been said that the decree of the Lower
Appellate Court must be modified. The plaintiffs in addition to‘the
lettetpwa property will get half the ancestral property of Lu Gaung.
The appeal of defendants is dismissed. Costs follow.

In refgard to the plaintiff’s objection to the Lower Appellate Court’s
award of Rs. 200 to defendants on account of funeral expenses, as
‘this is not among the grounds of appeal, I do not see how I can deal
‘with it in these proceedings.

*2, U. B, R,, 1897-01, page 66.

Mavne Hyaw
Vaw

vs.
Miacnz Po Win, |






FEBY. 1905.]  UPPER BURMA RULINGS. 5

i ; joil Sacond
Buddhist Law Inheritance. o g
No. 2a0of
1904
Before A. M. B. Ivwin, Esq., C.8.1. February
MA MA GALE v. MA ME, .o
Mr. A, C. Mukerjee—for Appellant. | Mr. C, G. 5. Pillay —for Respondent. s—

In the case of collateral succession the general principle of the nearer relatives,
excluding the more remote, takes full effect, and so long as there is a surviving
brother he excludes the children of a previously deceased brother,

References p—

U, B, R,, 1897=1901, 172 (distinguished).
1. L. B. R,, 104, Chan Toon’s leading cases, 11, 124 (followed),
Civil Second Appeal No. 11 of 1903 (not reported).

The point in issue is simple. ‘Ma Paw bhad two younger sisters,
2i2., Ma Thwe (deceased) mother of Appellant Ma Ma Gale; and the .
Respondent Ma Me; Ma Thwe died before Ma Paw, Ma Ma Gale
claims a share of Ma Paw’s estate, and Ma Me says Ma Ma Gale is
not entitled to any share because her mother &redeceased Ma Paw.

The Appellant cited Maung Tun Aung v. Maung Yan Pyo * to show
that a sister does not exclude a niece. In that case grandsons of
uncles were admitted to share with sons and daughters of uncles, but
the mgin point was whether relatives of the deceased’s mother were
-entitled to shares as well as relatives of the deceased’s father. The
.question whether fearer relatives exclude more distant ones was not
raised at all,

In Maung Hmaw v. Ma On Bwin 1 a distinction was. drawn be-
‘tween inheritance by direct descendants and inheritance by colliterals,
All descendants share, though grandchildren generally take less than
their parent would have taken, i% he had survived his parents. Butin
‘the case of collateral succession it was held that the general principle
‘of the nearer, excluding the more remote, takes full effect, and that so
long as there is a surviving brother he excludes the children of a pre-
viously deceased brother. This decision of a bench of the Lower
Burma Chief Court was followed by my learned predecessor Mr.
Adamson in Ma Nan Yit v. Ma Ngwe -syu,I and | know of no good
- reason for dissenting from it. I have searched thé Kinwun Mingyi’s
Digest, and can find in it no definite pronouncement about brothers and
sisters excluding or not excluding nephews and nieces. Sections 308
and 309 lay down clearly the general rule that failing descendants and
ancestors the estate goes to the six relatives, namely, paternal and
maternal uncles and aunts. No mention is made of children of
deceased uncles and aunts. )

The appeal is therefore dismissed with costs. A

sy, B.R., 1897-1901, 172,
3 Second Appeal No, 11 of 1903, unreported. l

23

o 1. L. B.R,, 104, Chan Toon’s.
- Leading Cases, 11, 124. -
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Buddhist Law~-Inheritance. e o
e—— g::;
Before. A. M: B. I'rwin; Esq., C.S.. .
MA KADU ». MA YON. ‘ i
Mr, H. N. Hirjee==for Appellant. | Mr. K. K. Roy—/for Respondent.

When a husband and wife die within a short time of each' other, leaving
neither descendants nor ancestors, the relations of both may inherit the estate.

Referenchs 1w

U. B. R,, 1893—18g6, 136,
U. B.R,, _:ggg—:goo?. 63

U. B, R,, 1897—1co1, 146,

Kinwun Mingyi’s. Digest—308, 309.

‘Chan Toon’s Princip _14‘?.

Manu Kye Dhammathat, Vol 10, section 56.
Attasan-Khepa Vannana, section 237.

Maung Kyuand Ma Thaik were husband and wife. Mauag Kyu
died on 4th: Waning 7hadingyut 1265, leaving no children. Ma:
Thaik inherited all his property as his widow. Two months and:
seven days after Maung Kyu’s death Ma Thaik died, leaving sutyiving
her nd descendants, no ancestors, no brothers or sisters, The pro-
perty remained in the custody of Maung Kyu's sister Ma Yon, the
fes.lpondent, who had lived for some years with her brother and sister-
in-law, :

Ma Kadu applied for letters of administration to Ma Thaik's
estate, alleging-that she was Ma Thaik’s aunt. She was opposed by
Ma Yon, and the application was dismissed. Ma Kadu appeals:.

It appears in evidence that Ma Kadu is first cousin of Ma Thaik’s
mother. Ma Yon says Ma Kadu is too distantly related to inherit Ma-
Thaik’s_estate, while Ma Kadu says that Ma Thaik’s sister-in-law
cannot inherit at all because there are blood-relations of Ma Thaik
surviving her. _

The District Court decided the case without any express reference to
the law governing it. Some irrelevant considerations were introduced
into the pleadings, and the issues were not properly framed. Under
section, 23 of the Probate and Administration Act, letters should be
granted to seme person entitled to the whole or part of the deceased’s
estate. The only point raised in appeal is that Ma Yon is not
entitled to any part: of Ma Thaik’s estate because she is not, and Ma
Kadu is, a blood relation of Ma Thaik. The appellant relies on the
decision of this court in Manung Waikv. Maung Nyein* while res-
pendent relies. mainly on section 308.of the. Kinwun Mingyi’s Digest.

Section 308 relates to the case of a husband and wife dying withie-a.
short time of each other, section 309 to the case of one surviving the

*2 U. B! R, 1897-01, 146.
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MaRapu  other for a considerable period. I do not think Maung Waik v.

Ms Vou Maung Nyein is applicable to the present case; at any rate it is not

*  adecisive authority, for the learned Judge expressly left section 308
out of consideration because a considerable period {three or four
years) had elapsed between the deaths of the husband and the wife."

I can find no decisions directly bearing on the point now in
issue, It depends on the construction of section 308 of the Digest.
Appellant says that dying within a short fime of'each other is an
2xpression meant to cover only cases in which it is uncertain whizh
died first, and this view seems to be favoured by Chan Toon at page
149 of the Principles, but the matter is very briefly trea‘ed there, and
the coustruction of the words.is not discussed at all. At page 136 of
the Upper Burma Rulings for 1892-1896 there is a judgment copied
from the records of the AHlutdaw, in which the expressions “short

_ interval ” ‘gnd “ long interval”’ are plainly taken in their ordinary
sense, and there is no trace of the theory that the right of the rela-
tives of both husband and wife to succeed is limited to cases in which
it is not known which died first. Mr. Burgess noted this Kaukchet
of the Hlutdaw in Ma Gun Bon v. Maung Po Kywe* where he says
{at page 7])-_ e H '.‘ [ o .

“The apparent reason of this distinction seems to be that when husband and
wife die within a short interval of each other, their joint interest 'in the.'gtate is
regarded as' predominant, whereas when one-lives long after tHe ovher, the pre-.
sumption arises that the joint interest has completely maiged in the dele interest of'
the survivor, and there is no doubt a certain amount of plausibility-about such a,
distinction,” N 2 % sl

Section 56 of the roth book of Manu Kye is translated thus, “1f;
they both die about the same time, so that it is not clear which was
the survivor, or if it be known, but the months or years not ascertained,
let the relations of both inherit,” etc, The meaning of the words “ but
the years or months not ascertained "’ is not very clear, but at:any rate
this passage expressly extendsthe “ ghort interval "’ to some cases other
than those in which 1t is not known whether the husband or the wife
died first. ; T Ey TGS

Section 237 of the A¢tasan-Kheppa Vannana reads as if the or Ili_.-'_1
nary rulé were that the relatives of both husband and wifé ‘should t&g
shares. The section concludes thus, ‘‘If one dies after the other let
the relatives of the survivor take the joint property.”” This is some-
what puzzling, as it is obviously a very rare occurrence for husband.
and wife to die at the same moment. It seems reasonable to sup-’
pose that the concluding sentence refers to one dying a considerable
time after the other. ' i

¢ These are all the authorities that I have been able {o find. In my
opinion it would be straining the- words of section 308 unduly to
accept the construction which appellant seeks to place on them:. "The
balance of authority is plainly in favour of the construction which Mz,

Burgess considered plausible. It:might be stated thus in other words.

*2 U. B. R,, 1897—=1. o1, 66.
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. While the husband and wife are both alive and childless, the relations
.of both have reasonable expectations of inheriting. When they die
within a short interval, the succession would seem to be governed
by accident, or by the caprice of fate, rather than by a rule of law, if
the relatives of the survivor exclude those of the spouse who died
.shortly before. After the lapse of some time the interests of the
latter naturally pass out of sight.

® . Whether this be the correct reason or not, I think much respect
-shquld be paid to an interpretation of the dammathats by the Hlufdaw.
I find that Ma Yon is entitled to at any rate a share in Ma Thaik’s
estate because Ma Thaik survived her {usband only two months and
seven days. It is unnecessary to consider whether she has sister-in
law excludes Ma Thaik’s first cousin once removed altogether. Ma
Yon is in possession of the estate and had lived for several years with
Ma Thaik. She is clearly a fit person to administer, and the District
‘Couft was justified in dismissing Ma Kadu’s application in favour of
Ma Yon, '

The appeal is dismissed with costs.

51
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Buddhist Law—Inheritance:

Before G. W. Shaw, Esq.
MI MIN DIN .
MI. TAT _
NGA ON.GAING ». M1 HLE,
MI AT. -
MI MIN GALE

Mr. A, C. Mukerjee—for Appellants.
My, S. Mukeriee—for Respondent,

Nuns.

Held—In the absence of any evidence of an ordination ceremony that a nua
(Méthila) so-called .is a lay devotee, and that a woman does not lose her rights to

her property by becoming a nun.
Orasa.

Held—That eldest born son means the eldest son and not necessarily the eldest
“child.
References :—

Chan Toon’s Leading cases, 11, 235.
233.
210.

' U. B.R,, 1897—~1901, 11, 54.
— 66.

2, L.B. R,, 392.

Plaintiff-Respondent sued for one-seventh of the estate of her grand-
parents, Shwe Waing and Mi Kala, as the only child of Yan Naing,
their eldest son, and entitled to his full share. Defendant-Apgellant Mi
Min Din is the daughter of Mi Tein, an elder daughter of Shwe Waing
and Mi Kala, who predeceased her parents, The other Defendant-
Appellants are urncles ard aunts.of the Plaiotiff-Respondent, Plaintiff-
respondent’s father Yan Daing died from 13 to 17 years bcfore suit,
Shwe Waing between 30 and 4o years belore suit, Mi Kala in
1265 B.E.

Defendants-Appellants (with the exception of Yan Gyaw) contested
the Plaintiff-Respondent’s claim on the grounds (1) ‘that on Shwe

Waing’s death Mi Kalama became a nuv, thus dying a civil death, so

that the suit was barred under either Article 123 or Article 144, Schedule
I1, Limitation Act, (2) that Plaintifi-Respondent lived separately from
Mi Kalama, (3) that if entitled to share, she was only entitled to one-

fourth of the share her father would have got if he had lived, since her:
father, though the eldest son, was not the eldest child. FEoth the Lower

Courts found‘in Plaintiff-Respondent’s favour for the whole one-seventh

share.
No issue was framed on the second of the above three points, but it

does not appear that: the Defendants-Appellants moved the Subdivi-

sional Court to frame an issue sn it, and-in their appeal to the district

5‘C’ :

Civil Appeal
No. 120 of

1905,
November 27th.
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Court they did not raise any objection on this point, It must therefore
be taken that the Defendants-Appellants abandoned it. There was
also nothing to show that there was a severance of filial relations,
In these circumstances the fourth ground of the present second appeal
must be dismissed.

The third ground is also unsustainable. It is that the death of two
of Shwe Waingand Mi Kala’s children (before Mi Kala) did not operate
to increase the share of the Plaintiff-Respondent, but only of her uncles
and aunts, so that it isnot a question of a one-seventh or one-fourth of
% one-seventh share, but of a one-ninth or one-fourth of a one-ninth
share. ‘This objection was not raised in either of the Lower-Courts
and it is too late to raise it now. U

The questions that remain for decision are (r) whether Bwing to
Mi Kala becoming a nun 30 odd years before suit, the share of Plaintiff-
Respondent’s father became deliverable then, and consequently whether
the suit is barred, and (2)whether Plaintiff-Respondent’s father though
not the eldest child wa¥ as the eldest son the orasa son and Plaintiff-
Fiespondent therefore entitled to his whole share or only to one-fourth
of it.

The first question so far as regards a man becoming a monk is dealt
with in Mi Pwe v. Myat Tha* and this is practically the only authorit
that has been cited. Two other cases have indeed been referred to U
Wiseinda v. Mi Galet and Nga Mya v. Mi The Hmont But the
former deals with property inherited by a monk after his ordination, and
there is nothing in the latter to show that the property there in question
was not of the same character. As the property now in suit admittedly
belonged to Mi Kala on her husband’s death before she became « nun
these two decisions could have no application. -,

In Mi Puwe's case the conclusion come to was that ‘“ordination
operates in the same way as death or divorce when there is no fault on
the part of the wife,” that is to say, that when a man becomes a monk
he renounces all the property he had and consequently it was held tha-
the monk retained no interest in the property in suit after becoming a
Buddhist monk. .

. But I am unable to find that a nun in the present day occupies an

‘analogous position to that of a monk. The Buddhist Scriptures

recognize nuns under the name of Bhikkhunis (¢f. Kula Vaggakh. X.
Sacred Books of the East, XX) and so do the Dkammathats under the
name of Rahanma or Rahanmeinma ( cofe or cloo$8$w), These are
true nuns corrésponding to the Bhikkbus, Rahang ot pongyss. But
the so-called nuns of the present-day Méthila (ocS8co) Méthila yinm
(005800g€) do not appear to be Bhikkhunis or Rahanmas, but merely
religious lay women, or lay devotees, corresponding to the Pothudaws
(BsoqeooSy or “religious laymen ” (Stevenson). As1 understand, they .
undergo no ceremony. of ordination. They was no proof that Mi
Kala underwent any such ceremony. In these circumstances the
legation that by becoming a nun (or Métkiia) Mi Kala renounced

* U. B. R., 1897— 01, I1. 54,
+ Chan Tool’s Leading cases, 11, 235.
16— _ — 233.
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her property and died a civil death must be held to be without founda-
tion, This conclusion is supported by the evidence in the case, As
the Lower Courts have found the Defendants-Appellants themselves did
not consider Mi Kala to have ceased to be the owner of her property
till she died. Those of them who gave evidence spoke of managing
her property for her, and one of them expressly said that the house
continued to belong to her till she died. I therefore see no reason to
dissent from the finding of the Lower Courts on this poiunt.

With regard to the share of the child of an erasa son the rule is
stafd and the authorities for it cited in M7 Gun Bonv. Po Kywe and
another® on page 74 of the Upper Burma Rulings for 1897—1901,
Volume 1. “if the eldest son or daughter die before the parents, the
children are given the share of a younger brother or sister on account
of the superior claims of the awratia heir. But the share of the
children of a deceased brother or sister other than the aqwratia is
- reduced to a quarter of a brother’s or sister's share.”

I have referred to these texts and have also perused the Kinwun
Mingy?s Digest and my conclusion is that this rule is not restricted
to one ovasz in a family, 7.e, to the eldest child {whether son or
daughter). The question what is an orase son was examined in Tun
Myaing v. Ba Tunt It was there found that the eldest born son is
the orasa by right, but he does not attain the complete status as such,
till he attains his majority, and becomes fit to assume his father's duties
and responsibilities. If he dies before he attains his majority, or if he is
incompetent, then his next youngest brother, subject to the same con-
ditions, succeeds to his possession as orasa. Butit does not appear to
have been decided what is to be understood by * the eldest born son.”
The point is very obscure. The eldest son (or eldest capable son)
whether eldest child or not, clearly has special privileges. Similarly
the eldest daughter, whether the eldest child or not, has special pri-
vileges, and as in the case of the orasa son, her position depends on
her fitness to perform the duties and responsibilities pertaining to it,
'Cf. the Pakasant in section 155 of the Kimwun Mingyis Digest.
‘ Among daughters the one who is best known to the public and
respected by the members of the family shall be deemed the eldest
among them, also among sons the most distinguished shall be deemed
the orase.” In M7 Saw Ngwe and others v. Mi Thein Yin} referred
to in 7un Myaing’s case, it was held that there cannot be two orasa
children (7.e., an orasa son and an orasa daughter) in the same family..
This decision was apparently based on section 212 of the A#tat hankepa.
The published English translation of ihat work scems to imply that
there is either an orasas on or an orasa daughter, but not both at the
same time. The Burmese is not so uncompromising and is perhaps.
open to another construction.. But, however, this may be, I thiak, there
can be no doubt that the numerous passages of the Dhammathats deal-
ing with partition among several sons and daughters refer to . the

* U. B. R, 1897—1901, :I, 66. | t2, L.B. R, 202.
i 2, C 1an Toon’s leading cases, z10.

€l
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14 UPPER BURMA RULINGS.

special position and privileges of the eldest (or o7as4) ron and of the
eldest daughter, as co-existing. C7. sections 153 to 161 of the Kin-
wun Mingyr's Digest.

There is nothing in sections 162 and 163 of that work which deal
respectively with the case of the eldest (or ovase) son and the ecldest
daughter dying before the parents—the texts directly in point in the
present case—to show that they are mutually exclusive.

I am therefore of opinion that the Plaintiff-Respondent’s father was
tne orasa son, and that the Lower Courts were right in awarding
him the full share of ove-seventh and not one-fourth of that share‘

The appeal is dismissed with costs,

&g, -
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Buddhist Law—Inheritance.
Before G. W. Shaw, Esq.
MI NYO »s. MI NYEIN THA.
My, C. G. S. Pillay—for Appellant,

Held,—that the rule excluding the daughter of a divorced wife who has lived
with her mother, and has not maintained filial relations with her father, does not

-axtend to the case where the daughter was born after the divorce, and the father

deft no other wife, child or grandchild.

Held also,—that in such a case when the father lived with his sister, the daughtet’s
share as against the sister is half.
References :—

U. B. R, 1892-1896, 11, 22, 150.

- 1897-=1go1, II, 116, 135, 192, 66.

L. B. P. ]., 460.
S.]. L. B, 185,
Chan Toon’s L. C,, 11, 220.
Civ. 2nd. App. No. 157 of 1904.

Plaintiff-Appellant sued for two-thirds of 1037 acres ofland and two
buffaloes, property worth in all Rs. 270. The plaint alleges that this
was the undivided joint property of Plaintiff-Appellant’s deceased
father Nga Aga and of Defendant-Respondent his sister, and that
iPiaintiﬁ-Appeﬁant was entitled, her father having died, to get his share,
The facts recounted in the plaint do not explain how that share came
to be put down at two-thirds. The authorities on which it purports to
rely have no applicability whatever to the present case, and the
citation of them is not creditable to the intelligence of the author of the

laint.

Y Defendant-Respcndent in her written statement denied that 1'78
acres of the land and the two buffaloes were joint property, and alleged
that there had been two partitions, at one of which she received two
plots of land (viz., Legaukkyi 1°46 acres, and Sindawbwe 1°22 acres)
and at the other, shares were given to the surviving husband and child
of a deceased sister of Defendant-Respondent. She also alleged that
Plaintiff-Appellant’s mother was divorced before Plaintiff-Appellant
was born, and - that Plaintiff-Appellant had nothing to do with the
property in question, she (Défendant-Respondent) being the sole heir
as having tended Plaintiff-Appellant’s father in health and sickness,
and buried his remains.

The Subdivisional Court very strangely omitted to frame an issue
on the legal point, but the Advocates were heard on it and authorities

-referred to. The Judge found . the authorities not directly applicable,
and on the ground of equity gave a‘half to each party, 7e., he gave
Defendant-Respondent her own hall and Plaintiff-Appellant the whole
of her father’s share.

It is not clear whether -Plaintiff-Appellant and the Court after her

Civil Second Ape
peal No, 2go of

1405,
Septomber 28th,
19006,

did not overlook the fact that Defendant-Respondent was entitled to ~

thalf in her own right.

The issues and evidence were taken up with che contest about the
property. The Judge came to no definite finding on the issues, but by
implication held the whole of th= property specified in the plaint to be
diable to pratition. P

3
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In appeal to the District Court, Defendant-Respondent contended
that the property had been proved to belong to her and only a 'small
part of it to be Plaintiff-Appellant’s father’s, and therefore Plaintiff-
Appellant should have been awarded a one-sixth share. _

The District Court, after remanding the case on issues relating to
Plaintiff-Appellant’s right to inberit, decided that Plaintiff-Appellant
was not entitled to inherit at all ; and dismissed her suit, relying on the
décisions in Nga Hmat v. Mz Po Zon* Mi Sein Nyo v. Mi Kywe,t
Mi Pon v. Po Chani and Nga Pe v. M Myitta.§

The District Court did not go into the questions of fact at all.

The only point to be dealt with in this second appeal is therefore
the point of law, whether a daughter by a divorced wife, born after
the divorce and living all her life with her motherand scarcely visiting
her father at all, in short not maintaining the relations ordinarily
subsisting between a parent and a child entitled to inherit, has a right
te share in her father's property, as against her father's sister, .

‘The case resembles in some respects an unpublished case decided
not long since, M7 Ka v. Nga To and others,|| where the question was’
whether the daughter of a divorced couple who lived with her mother
and maintained no relation with her father and her step-mother, could
succeed to the inheritance left by the step-mother in preference to
strangers with whom the step-mother lived before she died and by
whom she was buried. After a consideration of the Rulings above
cited and others, it was held that the claim should be admitted-in the

absence of other heirs. ) 4
The following quotations may be made from the Judgment :—

“ The ordinary rule has been stated in Mi Pon and others v. Po Chan and
others,M where previous decisions were examined and discussed, vis., that
* daughters of a divorced wife who live with their mother and do not maintain filial
relations with their father, but live entirely separate from him are not entitled to a
share in_his estate, when there has been a division of property at the time of the:
divorce.” This was admitted to be an extension to all descriptions of property of
the rule laid down in My 7haik’s case** which had dealt only with property jointly

" acquired by the father and the second wife after the divorce,

In Po Chan’s case (as well as in other cases) the claim was made against the
widow or against children by the later marriage; but the same learned .Judge
in Nga Pe and another v. Mi Myitta, i1 observed. “Itis difficult to see how g
different rule could be applied when the adverse claimants are other relatives, |
The principle of the decision and of the Ruling followed is that the separate-
child has no right of inheritance. That being so, it.is of mno consequence
against whom the contest may be.”” He went on to hold that the Rulings cited did
not apply to a child of tender years who had no opportunity of exercising a
reasonable choice. A similar exception has been allowed in other cases. And it
has been held (in cases where no divorce had occurred) that mere separate living
will not exclude a child, natural or adopted from inheriting, and that there must
be an intentional severance of the family tie, or proved neglect to exclude; and-in-

*[.B.P.].,460. L h Civ...md Ap » No. 157 of 1904,
t U. B, R, 1882—1896, 11, 159. T U.B.R, ?&13397—191:3,7 1, l?(?
i — 1897—1901, II, 116, %S, J.L.B., 184.

§ 2 L. C,220. _ g 11 Chan Toon’s L. C,, 11, 2a.

64
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the case of an adopted son living separately, the burden of prcof has been laid
upon the son. See Shwe Thwe v. Mi Saing and another,* and 5.i 1aik and another
v. Mi Nyun and another.t

But what makes this case different from all those that have gcne before it, is
that here there are no cther relatives. And the ground on which this appeal is
based is that Plaintifi-Appellart is entitled to inherit because there are no other

- heirs, just as an iilegitimate child may inherit where there are no legitimate children,

Lhe case of M7 Sesn Hla v. Sein Hnan || has been referred to by way of analogy,
In that case a step-sen, illegitimate, was held to be entitled to inherit to the exclu-
sion . of collateral heirs, in the absence of legitimate children. In Mi Gun Bon’s
case,} in which the right of step-children to inherit on an equal footing with natural
children in prelerence to collaterals was affirmed, Mr. Burgess remarke § that it is

rovided in the Dhammathats that though certain classes of children are excluded

rom the inheritance, still they are allowed to inherit when the children who would
be preferred to them do not exist,” -

Among the texts cited were thgse contained in sections 297 and
299 of Volume I of the Kinwun Mingyi’s Digest. The learned Ad-
vocate for Plaintiff-Appellaut in the present case bas also referred to
section 300.

_Practically the whole of Chapter XVII (sections 296 to 313) is in
point,
Sections 297, 268 and 299 indeed appear to deal precisely with the
situation now under consideration.

The gist of these sections is to the following effect :—

Where the husband divorces his wife, after she has conceived, and
dies without other wife, child, or grandchild, the child by the divorced
wife is*to succeed to his estate, If the father lives alone the child
succeeds to the whole estate. If the father lives with his co-heirs the
child succeeds to half, and the co-heirs to the other half. Section 236
of the Attathankepa states the same rule in a compendious form. This
is a plain rule. I can see no reason for disregarding it. The
Manugy® is among the Dhammathats which contain it. It is in
accordance with the principle referred to in Nga Aing and anoiher v.
M7 Kin%% of the desire to have an heir in descent, which in other cases
leads to the illegitimate child, and the apafiftha son related by
blood and living apart being declared entitled to inherit where there:
are no other descendants.

It is only where there are no descendants of any kind that the
inheritance ascends, or goes to collaterals.

The Rulings above referred to, in which it is declared that the

M1 Nxo
”c
Mi NygiN Taa,

daughter of a divorced wife who lives with the mother and does not

maintain filial relations with the father is not entitled to a share of his
estate when there has been a division of property at the time of divorce,
were cases where the rival claimants were the widow or children by a
later marriage of the deceased.

The opinion expressed in Nga Pe and another v. Mi Myitta was
not necessary for the decision of that case, and appears to me to over-
look cases like the present and the fexts which admit to inheritance in
the absence of other descendants, children who would otherwise have

* . B. R,, 18g3—1901, 11, 135. Il 2, L. B. R, 54 )
']‘ 11, 193, ~ § Referring to Manugy?, page 318,

11.2‘66. B. R., 1892—18g6, 11, 22.
65
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no right. 1 do not think any notice need be taken of the Defendant-
Respondent’s admission in her petition of appeal to the District Court
of Plaintiff-Appellant’s right to a one-sixth share. This figure seems
to have been derived from the Dayajja in section 300 of Volume I of
the Kinwun Mingyi's Digest, a text dealing with the son born of a
casual union.

I hoid the Plaintifi-Appellant to be entitled to haif of her father's
estate, Defendant-Respondent taking the othe:r half.

The case is remanded to the Lower Appellate Court for a decision
on the-other points in the case, v7z., as to the property comprising the
estate, 'Thecase will beresubmitted with the Lower Appellate Court’s
findings before the 20th September next.

I invite the Lower Appellate Court’s attention to the necessity of
keeping clearly in mind that the pr8perty specified in the plaint is there
alleged to be the joint property of Plaintiff-Appellant’s father and of
Defendant-Respondent.

27th July 1906,

The Lower Court has found that all the property in suit was the
joint property of Nga Aga and Defendant-Respondent, except the
field of 178 acres which belonged to Nga Mya and Mi U, and was
mortgaged to Nga Aga and Defendant-Respondent for Rs. 0. As
far as the parties to the present case are concerned, this means that
this land is liable to partition between them just the same as-the rest
of the property. The Lower Appellate Court's findings are therefore
practically the same as those of the First Court and neither side has
taken any objection to them.

The decree of the Lower Appellate Court is set aside and there
will be a decree in favour of the Plaintiff-Appellant for one-fourth of the
land in suit and for one-fourth of the value of the buffaloes (which I put
at Rs, 70, the only evidence on the point being that Rs, 70 is the
value of them) or Rs. 17-8-0. Costs in proportion. ;

28th September 1906,
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Buddhist Law, Marriage.

Before 4. M. B. Ivwin, Esq.

MA MON ». MAUNG SO. _

My H. N. Hivj&&—'fﬂf Appellant I M": C, G. 5. Pi‘uay-.-for Respond?nt_ Civil Sscomi RPPN'
Held,—~that 2 Burmese Buddhist wife is entitled to sue her husband durinz  pz,. 239 of 1903,
‘marriage to recover with interest, money raised on mortgage of her separate pro- Fanuary 25th,
perty and lent to her husband for his separate use. 1904,
References :— =t

Manukye VI, § 43. ) .
Upper Burma Rulings 1go2—3uddhist Law, Marriage, p. 1,

2, Upper Burma Rulings, 1892—g6, p. 159.

The parties married when both were ern-daunggyi, Plaintiff-Ap-
pellant raised money on a mortgage of a house which was her separate
property, and some of this money she gave to her husband, respon-
dent, to buy paddy for her. He bought paddy, and sold it at a profit,
Appellant’s case was that she allowed her husband to use the sale
proceeds for his own purposes but he refused to repay it, so she insti-
tuted this suit for the amount she had allowed him to use, and interest.

In his written statement respondent alleged vaguely that according
to dhammathats and rulings she was barred from suing. He also
denied that he had anything to do with the money raised on mortgage
of plaintiff's House, but when examined he expressly admitted that
the money he spent on buying paddy was plaintiff's own money and
in fact the contrary allegation in the written statement was untenable,
for in another part of it he alleged that he had paid to plaintiff the
whole of the sale-proceeds, or in other words had paid to her both the
amount he had received to buy paddy, and the profit on the transac-
tion. This is clearly his substantial defence. _

The Court of first instance first framed as issue whether a wife can
sue for the restoration of her own private property without obtaining
a divorce, and decided it in the affirmative without giving any reasons,
_ The case was then tried on the merits, and plaintiff obtained a decree

for Rs, 2,856, with interest and costs.

The Divisional Court on appeal held that the present suit is not
justified by precedent or custom, not consonant with equity or good
‘conscience, and therefore not maintainable, The correctness of that
decision is questioned in the present appeal, and js the principal point
for consideration. ' :

" The learned Divisional Jti‘dg:. discussed the question at length and’
examined several rulings and massages in the dkamw:athats. The
substance of his reasoning may, I think, be summarized as follows :—

- - G ?
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- The District Court probably relied on the ruling in Maung Ba v. Ma

QF* but that merely decides that a wife may sue her husband in certain
circumstances and does not decide that she may sue whenever the
property is payin. The analogy of partnership was then considered,
and an opinion expressed that the partnership business of a Buddhist
married pair seems to include all their transactions. The dictum in
Manukye, Book VI, section 43, that a wife may sue her husband for
anything of her separate property lent without her knowledge was
rejected as irrelevant because no concealment was alleged in the
present case. Then it is remarked that the general tenor of the
texts is that a wife has not the right to the sole employment of - her
payin property, it is not necessary for accounts to be kept of the pro-
fits and losses on its employment, and that in the employment of her
payin she mustdefer to the wishes of her husband. The substantial
grounds on which the right of suit was disallowed are to be found I
think in the following passages :—

“ If we have to follow each sum of money to its source, we become invohed in
great difficulties, Take, for instance, this case. The house was payin but the
rent of it would be leffedpwa,. The wile mortgaged the house and brought paddy
with the money. If the paddy had been sold, the mortgage paid off, the interest
paid up and the transaction closed, we should then know what the profit was, and
could class it as letfstpwa. But the mortgage was allowed to run on, If the wife
is allowed to sue for the money and for interest on it, it is arguable that the
husband should be allowed to set off the lost rent or a share of it. Then the
Court would find itself involyed in a maze of accounts, from which, during the
subsistence of the marriage, there could be no exit.” )

And - ] :

“ Let it be granted for the sake of argumentthat the paysn of each partyto a
marriage should be preserved. It still seems to me inequitable that either party
should be at liberty to sue the other in respect of a single transaction. He or she
who seeks equity must do equity. If it be conceded that dissolution of the marriage
need not be sought, yet at least a settlement of accounts up to date should be solicitr
ed, the plaintiff should state the payin brought by each, the Kanwin if any, the
profits on the payin of each party and on the Kanwin,the expenditure thereof, the
disposal of the respective capitals of payin and the balance due, or plaintiff should
ask for accounts to be taken.”

These last remarks seems to me to have no application to the
present case; nor can I find in the pleadings any basis for the apprehen-
sion expressed in the previous passage that the Court would find itself
involved in a maze of accounts, The correct way to regard the suit
séems to me to be this. Plaintiff sued on a contract pure and simple.
Defendant accepted it as such. He admitted that the money was
plaintifi’s, and his defence was that he repaid it in full, with all the
profits. His claim, at the end of the written statement, that in case
of a divorce he would be entitled to half the profits, does not materially
vary his defence for he claimed that the payment of Rs. 1,800 to
plaintiff was a final settlement of the matter, evidenced by a stamped
document attested by witnesses.  This being so, the real issue of Iaw
seems to be, whether the status of the parties inrelation to each other,
arising from the marriage tie, precludes them from entering into such

‘U:p_p_e,r Burma Rulings, :gqlg-;B].tc'l_dﬁis; Law, Marriage, p. I.
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a contract as in alleged by plaintiff apd admitted by defendant. The
consideration or object of the agreement cannot be said to be unlawful
within the meaning of section 23 of the Contract Act. The parties
. have not been shown to be disqualified from contracting by the law to

which they are subject. The issue in Maung Ba v. Ma Ok was not
exactly onerelating to competency to contract but to the right of
suing on a contract during marriage, yet the principle underlying the
ruling in that case is applicable in the present case. The case of Ma
Sein Nyo v. Ma Kywe* cited by the learned Divisional Judge, affords
at page 104, in the paragraph relating !to the fourth issue, support to
the view that the husband’s acquiescence can override status in
respect of property claimed by the wife, Thus I think no reason has
been shown why the parties would not enter into a contract in re-
spect of money raised on mortgage of the wife’s separate property,
nor why such a contract should not be enforced, and damages award-
ed for the breach of it. Theissues are simple, and there are no com=
plications in the case,

* * * % *

Decree reverseds

%2, U. B, R, 189296, p. 159,

Ma Mox
9.

Mavne So.
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Buddhist Law—Marriage.

Before G. W. Shaw, Esq, Civil Appeal No,
1 5 306 of 1903,
MAUNG SEIN ». KIN THET GYI, October 10th,
My. C. G. S. Pillay—for Appellant. | M. H. N. Hirjee—for Respondent. 2904

Restitution of Conjugal Rights.

Held,~ lll-treatment and deserticn by petitioner a valid plea of justification
under Buddhist Law. : .

Roferances :—
I, L. R, 10, Bom,, e 301,
28, Cal, P-g:g 753 L
‘l: g [!;;j., page 654.e .
. I % %
Brown andgmlwaafﬂﬁ)f Divorce, page 164, A.B. C. D,
Rattigan’s Law of Divorce (India), page 178.
2, U.B. R., 1897-01, page 488.

Plaintiff-Appellant sued for restitution of conjugal rights. The
facts appear to be clear enough. The parties were married with the
consent of their parents, and for some eight months afterwards lived
in the same house with the De¢fendant-Respondent’s parents, who
maintained them. Plaintiff-Appellant had got Rs. 2,000 from his
parents for the marriage of which he made over Rs. 1,280 in cash to his
wife. He says he spent the rest on furniture and clothes. According
to Defendant-Respondent, the furniture and clothes should have been
in addition to the Rs, 2,000. Plaintiff-Appellant also gave his wife a
gold chain worth Rs. 180. Some three weeks after the marriage he
asked for the return of the Rs. 1,280 in order to invest it in trade,
On another excuse he also asked for the return of the gold chain. He
borrowed small sums from his wife’s parents amounting to Rs. 275.
When his wife at their instance asked him to repay this money, and
asked for an account of the joint property, he got angry and threw
a broom and a slipper at her and finally left the house. saying he
would divorce her. For a year and seven months he did not go near
her, did not write to her, did not send and ask her togoto him. Then
he sent elders with a message which Defendant-Respondent’s step-
mother refused to receive on the ground that Plaintiff-Appellant ought
to have come himself or sent his-parents. Then he sent notice of the
present suit and another message after the suit had been instituted.

According to Defendant-Respondent the Plaintiff-Appellant had all
along behaved 1 an unsatisfactory maoner, He would absent himself
for lengthy periods. He said he was trading, bat resented any en-

uiries by his wife as to the nature of the business. Nobody saw any

signs of business.
i
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He was suffering from sores which it is suggested were syphilitic.

Plamtlff--\ppellant’s case is that his wife's parents quarrelled with
im and drove him out of the house. But this is not proved.

1 think there can be no doubt that the learned Additional Judge is
right in the conclusions which he came to on'the evidence, 222, that
Plaiatiff-Appellant left the house without any sufficient cause "after
ill-treating Defendant-Respondent, and that since then he has failed
to exhibit any sign of affection for her. The Additional Judge helds
on these facts that Plaintiff-Appellant is not entitled to sue forres-
titution of conjugal rights. He thinks Defendant-Respordent’s ap-
preheasions of ill-treatment are not unreasonable.

The foilowulcr authorities have been cited on one side or the
other }—

Dadajs Bhikaji vs. Rutma Bai *

Tekait Mon Mohini Famadai vs, Basanta, Kmmzr Smg'iz'i'
Bazaralli vs, Appusunbee, |

Afasulla Chowdry vs Sukina Bi, §

Browne and Powles Law of Divoree, page 164, A. B. C. D.
Rattigan’s Law of Divorce (India), page 178,

The first two cases dealt with Hindus, and the second two with
Muhammadans and the only very relevant point to b found in them
is the assertion of the fact that cases of restitution of conjngal rights
are to be govern~d by the personal law of the parties. It was held
that asuit for restitution would lie under Hindu law and under

Muhammadan law,

And in Rukma Bat's case it was held that the"Court "“cannot recog-
nize any plea of justification other than a marital dffence. ”

The works on Divorce deal with the English law or with the English-
law as applied to India by the indian Divorce Act, which does not
affect Hindus, Mubammadans or Buddhists.

In Browne and Powles' book at page 151, it issaid “the. only ground”

* for a suit for restitution of conjugal rights is “ that one of the married.

persons has withdrawn from living “With the othsr without lawful
cause.

. In Blackstone's Commentaries (quoted in Rukme Bai’s case), the
gmund for a suit of the kind is stated to exit “ whenever the husband:
or the wife is guilty of the injury of suhsh‘act:on orlives separate from:
the other without any. sufficient reason, :

The case from the English Courts embodied in the above men-
tioned works almost without exception appear to be cases in which
the Respondent has withdrawn from the conjugal home. In this res-

t they differ [rom the present case where as we have seen it was'
the Plaintiff who withdrew, and without suffi :ient reason.

* 1 L. R. 10, Bom,, page 30I.
T m— 28, Cal, page 751.
IL.B.EJ page654

§ L. B. R, 1900-02, page 35I.

: Fo
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* An important fact is that under the more recent decisions, conduct MWN: Semy .
which may not amount to legal cruelty entitling to judicial separa- . TasT GYL
tion, may bz a bar to a suit for restitution.

~ And although the explanation of this ruling is to be foind inthe
special provisions of the Matrimonial Causes Act, 1884, Rattigan says

(page 179).
. with the principles of ordinary justice to compel a R
conduct in withdrawing from the petitioner’s society
to be only natural and reasonable to resume a coh:
likely to be fraught with the greatest misery to a p
party............ . ., Possibly therefore the Cousts of
hold that it is a condition precedent to the grant of r«
tioner’s own conduct shall have been not only free fro
of any distinct matrimonial offence, but also of suct

“ At the same time it does not seem to be in accordance

i»dent whose
: Court admits
:ation which is
ectly innocent
is country will
£ that the peti-
he commission
character that
1 withdrawing

the Respondent was in no wise reasonably justifiec
from the society of the other, " etc.

vhere it is the
hout sufficient
= her parent's
:‘where, in the
| in the appre-

The argument seems to be even more to the poir
petitioner who withdcew from the other’s society
<cause, -and the Respondentis merely refusing to le
house where they lived together and follow him ¢
-absence of any exhibition of affection on his part, .
‘hension of further ili-treatment.

On the basis of the English law as above stated my conclusion is
that the petitioner would have established sufficient ground fora
-dectee in the present case.

We have however to decide this case by Buddhist Law.

It has never so far as | am aware been denied that a suit for resti-
‘tution of eonjugal rights is maintainable among Burman Buddhists (¢f.
Nga Kyaik v. Ma Gyi*). It may be inferred from the provisions of
‘the Dhammathats which lay down the duties of husbands and wives
‘to each other that living together is an ordinary incident of marriage
and that it is a wife’s duty to live with her husband wherever he may
be (¢f. Kinwun Mingyi's Digest, Volume 2, sections 203, 20g, 210,
211 and 212 segg). But the same rules require on the part of the hus-
‘band kindness and consideration towards his wife not to mention his
primary duty of maintaining her. o )

And where he has left her saying “1 do not love you,” and does
not send her any means of maintenance for three years, the marriage
is dissolved and she may marry again (section 312 ¢f. also section 335).
The rules contained in section 303 may also be compared. These
refer to the cass where the wife_accuses her husband of cruelty. She
is to call witnesses and if they state merely that they heard the quar-
rel but did not see her beaten, the case is not to be thrown out if she
still has marks of injury oa her parson. The wife is not to get a

¥ 3, U, B, R, 1897-01, page 488,

+3¢
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divorce the first time, the husband ss to be permitted to resume coha~
bitation on the express understanding (or on giving security) that he
will not ill-treat her in future. “If the wife declares that she cannot
resume cohabitation, the divorce shall be granted.even if he objects
to it.” _

I am of opinion that this furnishes ample authority for holding that
in the circumstances of the present case Plaintiff-Appellant is not
entitled to a decree for restitution of conjugal rights and that he must
first of all give some guarantee that he will not ill-treat his wife in
fulure. Thisis practically what the Lower Court has held and far”
from being a ‘“sentimental "’ solution of the imbroglio, and * not law””
as the learned Advocate for Plaintiff-Appellant has asserted, the Lower-
Court’s judgment appears to be strictly in accordance with the princi-
ples of the Diammathats.

The appeal is dismissed with costs.

s
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Burden of proof—fraud.

Before G. W. Shaw, Esg.
MAUNG TUN BYE ». MAUNG YON.
WM, C. G, S. Pillay—for Appellant l; My. Tha Gywe—for Respondent.

Held,—That where a claimant under section 298 or Plaintiff in a suit undey
section 283 proves possession, section 110, Evidence Act applies andhe is entitled to
succeed unless the other party proves tnat he is not the owner or that ke holds in
trust for the judgmeni-debior.

“See Civil Procedure, page 8.

£5
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Civil Procedure—42-43.

Before A. M. B. Irwin, Esg.
MAUNG CHIT LE ». MAUNG PAN NYO, MAUNG SAW PWA.
My. ¥. C. Chatterjee—for Appellant, | M7, C. Gu S. Pillay—for Respondents,
Held,—that mesne profits which can be claimed in a suit for immoveable pro-

perty up to date of suit, but which were not so claimed, cannot be subsequently
sued for in a subsequent suit, because the cause of action is the same,

References 1—
1. L. R, 17, AlL, p. 583 (1895)-
g, -—— p. 66o (1881).
, Cal., p. 503 (1882).
————13, Cal, p. 482 (1885).

19, Cal,, p. 615 (1891).
-———11, Mad., p. 151 (1887).
L L. B. R, p. 13 (1899).
This is a suit for mesne profits, and the first question which arises
is whether the suit is barred by section 42 or section 43, Civil Proce-
dure Code.

Om 3o0th October 1900 respondents sued appellant for possession of
a ya, which they alleged that appellant kad unlawfully entered on in
that same year 1262, They eventually obtained a decree for posses-
sion. The present suit was instituted on 3oth January 1903, for the
value of the crop which appellant reaped on the above mentioned ya
in the yeat 1262 (1g00) and he said to have sold, It is alleged in the
plaint that the crop had been raised by plaintiffs, Defendant replied
that the crop was not raised by plaintiffs but by himself, and that the
suit was barred by sections 42 and 43. The other parts of the defence
need not be noticed at present. Defendant in his evidence said that
when the present suit was instituted the plants were as high as the
waist or knee or a man’s height. This statement is not challenged by
the other side, and may be accepted as true. :

The - learned Advocate for Plaintiff-Respondent said that when the
suit was instituted the crop was part and parcel of the land, and it
was the act of severing the crop from the land that prevented him from
obtaining possession of the land with the crop on it in the former suit,
the value of the crop did not become mesne profits until the crop was
severed from the land. This is a very ingenious argument, but I
not think it can. be said that plaintiffis could not have joined a
claim for mesne profits with the claim for possession made in the
former suit, as they had been kept out of possession until the crop was
without specifying the amount is clear from section 211, Civil Proce-
dure Code. 1 find then tha’ the present claim could have been joined

in the former suit. ? ?

Civil Second
Appeal No. 281 of
19130
March 18th,
1904,
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That being so, the question whether the present suit for mesne pro-
fits is barred by sections 42 and 43 is one of considerable difficulty,
for the High Courts of India are not agreed on it. The ruling of the
Privy Council in Madan Mokan Lal v. Lala Sheoshankar Sahot* was
cited by appellant, but it is quite clear that it does not decide the point
now in issue  In the vear 1285 the plaintiff sued for mesne profits for
1283, and what the Privy Council decided was that a subsequent suit
for the mesne profits for 1284 and 1285 was barred by section 43.

Respondent cited a ruling- published in the Madras Law Journal,
1901, page 332, which is also beside the point, as it refers to mesne
profits accruing after the institution of the first suit.

The rulings which appear to be relevant to the present case are, in
Chronological order Laiji Mal v. Halasi + Venkoba v. Subbanna,i
Lalessor Babin v. Fanki Bibi,§ Mewa Kuarv. Banarsi Prasad | and
Oktama v, Ma Bwa. 9 In vhe first, two Judges of the Allahabad High
Court held that mesne profits which can be claimed in a suit for im-
moveable property up to date of suit, but which were not so claimed,
cannot be subsequently sued for in a subsequent suit. In the next
case two Judges of the Madras High Court decided the same question
in the same way, but they said that this view was in accordance with
the decision of the Judicial committee in Wadun Mokhan Lalv. Lgl
Shoe Shankar Sahai. 1 have already shown that the question decided
in that case was a different ove. In the next case, these two rulings
of Allahabad and Madras were dissented from by two Judges of the
Calcutta High Court, who based their opinion partly on what seetn to
me to be more or less obiter dicta in two earlier cases of the same
Court. One was a Full Bench ruling on a question of Courts fee stamps
in a suit for possession and mesne profits, the other a decision in a
question of »es judicata where the Court had not applied section 211
in the first suit, Besides referring to these two decisions the learned
Judges expressed an opinion that the cause of action and the nature of
the suit arein each case (possession and mesne profits), altogether
different, and there is no doubt that this has been the rule in Bengal
since 15th June 1849, as appears from the Full Bench ruling mentioned

‘above ** but when the learned Judges quoted the words of Garth, C.]J.

from that case, they might perhaps have quoted with advantage a little
more of them, as follows:— .

“ The Court which decides the question of possession has ‘generally all the
materials before it to decide at the same time the question of mesne profits, and it
would be entailing both upon the Court and the parties unnecessary expense and
trouble to try the claim in two different suits.

This seems to express exactly the foundation of section 42, Civil

Procedure Code. _
1In the next case, Mewa Kuar v. Banavsi Prasad the High Court of

| Allahadad considered and dissented from the Calcutta ruling. The

learned Judges' criticisms of wording of sections 43 and 44 and their

* LL.R, 17, Cal, p.ggz (1885). | [ L. L.R. ty, All, p. 583 (1895).

+ I. L. R. 3, All,, p. 660 (1881). i 9 L L.B.R,, p. 13 (1899).

¥ , 11, Mad, p.151(1887). .| *¥ L R. 8, Cal, p. 593 (1882).
g I. L. R. 19, Cal, p. 615 (1891).
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reasonsfor holding that claims for possession and for mesne profits are
based on one and the same cause of action seem to me to be lucid and
forcible, and dfficult to refute. '

Lastly in Oktamav. Ma Bwa Mr. Justice Birks followed the Calcutta
ruling without comment and without consideriug the decisions of the
-other High Courts,

In Bengal, before 15th June 184a, a plaintiff was bound to sue for
possession and mesne profits in one suit ; on that date the Sader Court
made a rule p2rmitting him to bring a separate suit for the mesne
‘profits. The -High Court of Calcatta has intel:f»reted the Codes of
1850, 1877 and 1882 as continuing this rule. Their reasoning does
not commend itself to my mind. The decisions of the Allahabad and
Madras Courts seem to me to be more in accordance with the words
-of the Code. They ce:tainly give effect to section 42, and they give
. the only possible interpretation of the third clause of section 43 if both
suils are based on the same cause of action, [ have no doubt that
the cause of action is cne and the same, namely the wrongful taking
possession of plaintiff’s land and excluding plaintiff from the use of
it. -

I therefore set aside the decree of the District Court and dismiss the
-suit with costs in all Courts.

Mavre CExT L
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Civil Procedure—283.

Before A. M. B. Irwin, Esq.
PALNEAPPA CHETTY ». MAUNG SHWE GE.

My, H, N, Hirjee—ior Appellant. | Mr. ¥. Chatterjee—for Respondent.
Held,—that a suit will lie to recover costs incurred in unsuccesfully objecting to
:attachment of pr?erty in execution of a decree, when it is shown in a suit under
section 283, Civil Procedure Code, that the defendent had no colourable justification
for attaching the property nor for defending the application for removal of attach-
ament.
Refervences i—
3, Mad,, H. C, R. page 341.
6, Mad H. C, R., page 192.
8, Bom., H. C. R. (A. C.) page 29.
I. L R. 1. Bom,, page 467.
———2, Bom,, page 300.
—8, All, page 45 2.
9. All,, page 274.
Pollocks’ Law of Torts, 6th edition, page 310.

Appellant attached certain land in execution of a decree. Respon-
dent applied to have the attachment removed but was unsuccessful,
and was ordered to pay appellant’s costs, Rs. 42-8. His own costs were
taxed at Rs. 22-8. He then instituted this suit under section 283, Civil
Procedure Code, to recover the land, and Rs. 65, the sum of the costs
which he had to pay and the costs which he would have recovered
if he had been successful in the application for removal of attachment.

The Court of first instance gave a decree for the land, and recorded
4 As regards costs Rs. 65,1 can find no rulings whether plaintiff is
entitled to get back or not.” This sentence is repeated word for word
in the decree, and neither judgment nor decrée contains any definite
order on the subject of these costs. The decree is very badly drawn.
It was treated as a decree dismissing the claim for costs. On appeal
this claim was allowed by the District Court, the learned Judge remark-
ing ¢ As this expenditure was caused to the Plaintiff-Appellant by
Defendant-Respondent wrongfully attaching his land, he is justified in
-suing to recover it.”’

he ground of the present appeal is that no suit will lie to recover
the costs incurred in prosecuting the application for removal of attach-
ment. The only authority cited by appellant is the anonymous case
reported at page 341 of the Madras High Court Reports, Volume II1I.
In that case no costs were awarded in the summary proceeding, and
no suit was instituted under section 283, but the party who succeeded
in the summary proceeding sued to recover the costs which might have
been awarded to him in it. It was held that such a suit was not
maintainable because the question of costs was within the discretion
«of the Judge who becid=d the claim to the attached property. This

6

. B

Civil Second Appeal
No, 230 of 1903.
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PaLnearpa Cuer- clearly does not govern the present case, where the order for cost in

Y

.
Mavne Saw Ge.

the summary proceeding was in accordance with the substantive
decision in that proceeding, and it is only because that decision has.
been held to be wrong that the present claim is made.

Three Judges of the same High Court, in the case of Chengulva
Raya Mudalev. Thangaichi Ammal* held that a suit is maintainable
for costs incurred in a proceeding in which the Court was not em-
powered to award costs.

A bench of the Bombay High Court decided the case of FPranskankar
Shivshankar v. Govindhal Parbhudast which was exactly similar to
the present case except that the plaintiff claimed only the costs hehad
been compelled to pay in the summary proceeding to defendant, not
the costs he had himself incurred, and he claimed these costsin a.
separate suit after succeeding in the suit under section 283, Civil
Procedure Code, The decision was given in a single sentence, “a.
suit will not lie to recover costs awarded by a Civil Court, though it
may lie for costs which could not be so awarded.” The reference in

_ these last words is to the Madras case which I have just cited, and it

is curious, as another bench of the same (Bombay) Court had previously
held, contrary to the opinion of the Madras Court, that when an Act
makes no provision*for the award of costs it should be inferred that

the ‘Legislature did not intend that costs should be recoverable-
(Falam Punja v. Khoda Favra). i

The case of Kabir Valad Ramjan v. Mahadu Valad Shivaji §was.
similar to the anonymous Madras case first cited, in that the original
Court could have, but did not, award costs, and it was the successful
party who sued for them and only I mention it because it formed part of
the ground of the decision of Mahmood, J. Makram Dasv. Ajudkia.|
The plaintiff in this case sued (7nfer alia) for damages ou account of
costs incurred in unsuccessful proceedings in a Revenue Court, The
learned Judge considered the three Bombay cases and one. Madras case
above cited and his opinion is summed up inthese words: “ Where a
Court has jurisdiction and orders costs, that order is final and binding.
But where the former Court is uol entitled to order costs, and costs.
are incurred, they may in my opinion be made the subject of consider«
ation as to damages in a subsequent suit.” This decision was followed
by a bench of the-same Court in the case of Kadir Baksk v. Salig
Ram Y whichisexactly similar to the present case except that it seems
the plaintiff claimed only the costs awarded against him to defendant
in the summary proceeding.

T have not been able to find any ruling of the High Court of Calcutta
or of the Courts of Lower Burma or of this Court, bearing on the
peint now in issue. :

1871). 18, Bom., H. C.R., A. C., p.29 (1871)..

‘*6, Mad., H. C. R,, p. 192 (18
© %1, L. R, 1, Bom,, p. 467 (1876). § L. R, 2, Bom., p. 360 (1877).
- lI1. L. R., 8, AlL, p. 452 (2886",

9 1 L. R, 9, All, p. 474(1887).

57
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The result then is that benches of the Bombay and Allahabad Courts p,; oo\ opar Crpre
have held that a suit such as the present oneis not maintainable, while Ty
* the Madras High and one Judge of the Allahabad Court held that where e v,
the Court is not empowered to award costs a subsequent suit for such Mauve SEWEGE
costs will lie, and the Bombay bench referred to this ruling without
digsent, and without noticing that another bench had previously ex-
_ pressed a contrary opinion. :

L ]

To my mind the principle that where a Court has jurisdiction and
orders costs, that order is final and binding, cannot govern a case in
which the substantive order, to which the order for costs was subsidi-
ary, is found to be erronecus. When such an ordér is set aside in
appeal or revisicn, the order for costs usually sheres the same fate as
a matter of course, but when thereis no appeal, and the summary
order is found to te wrong by a precedure which provides, not for set-
ting it aside but for superseding it then I think there are much stronger
reasons for allowing a suit to reccver the costs paid under the er-
ronecus orcer than there are for allowing a suit to recover costs in-
curred in a prcceeding in which the Court was not empowered to
award costs. In this case respondent had obtained possession of the
land with a good title abeut ten years before the institution of the
appellant’s suit against the mortgagor. He incurred costs in resist-
ing the wrongful attachment, and was comgelled to pay appellant's
costs of maintaining the wronglul attachment. The latter ought to be
refunded to him because the order to pay them was founded on a
manifestly wrong finding which might almost be called perverse.
The former stand on a somewhat different footing, and ifa suit lies
to recover them it must be founded, I think, on the wrongful action
of appellant in attaching the property. Is such anact an abuse of pro--
cess of law, and is such abuse an actionable wrong? Some light is
thrown on this question by Pollock’s Law of Torts (6th edition) page
310, and footnote (g). The institution of Civil proceedings without
reasonable and probable case is not generally an actionable wrong,
bu ¢ whether the real reason for this rule be that an order for costs is
suffi cient compensation, or that to allow such suits would prolong liti-
gation ad Znfinitum, neither reason is of any force in the present
case.

It is not in my opinion expedient that a person who attaches pro- _
perty without taking care to ascertain that it is the property of his deb-
tor should escape from liability to pay any expenses thus caused to
the real owner. Iam thus compelled to dissent from four learned
Judges of the High Courts of Bombay and Allahabad. I do so with
great reluctance. To disallow the respondent’s claim would not, in
my opinion, .be consistent with justice, equity and good conscience.

I will not go so far as to say that when the plaintift succeedsin a
suit under section 283 he would in every case be entitled torecover his
costs in the summary proceeling It is not necessary to decide that
point now. - In the present case the appellant had no colourable justi-
fication for attaching the land nor for defending the application for

2%
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PaLneaprA CRET-removal of attachment, He called no witnesses, and contented him-
?' ' self with. a bare allegation that the ten-year old mortgage was forged
Marmu Suwz Ge, and that the land was not in respondent’s dossession. There was mo-
thing to rebut respondent’s case .which was fully proved. For'this
reason I think his attachment of the land and defence of the application .
for removal .of attachment amount to an actionable wrong, and the
- decision of the Township Court on the application was unrea.scmab]e.
The appeal is dismissed with costs.

%
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Civil Procedure—278, 283.

—

Before G. W. Shaw, Esg. Af;;:c:.!l gyif‘:‘;f of
MAUNG TUN BYE ». MAUNG YON. 53",«1‘,;?.
Mr®C. G, S. Pillay—for Appellant. |  Mr. Tha Gywe—for Respondent. 3rd,
’ Burden of Proof—Fraud. =

Held—That when a claimant under section 278 or plaintiff in a suit under
section 283, proves. possession, section 110, Evidence Act, applies, and he is entitled
to succeed frless the cther party proves that he is not the owner or that he holds

in trust for the judgment-debtor,

Held also—That there is nothing to prevent an owner from selling or any one
from purchasing property before it is attached, provided the transaction is bond
fide and for adequate consideration. 1t is only when the circumstances are such as
to.raise a strong presumption of fraud that the burden lies upon the person who
sets up the scale, of proving that it was bcmd fide and for adequate consideration.

References—

I. L. R, 12 Eom., 270.

I. L. R, 25 Bom., 202.

I L.l R., ro.Cal,, ﬁlcﬁ.
Shirley’s Leading Cases, 330.
L. B. R, 1903, 152.

3, U. B. R., 1892-96, 318,
3, U. B. R., 189j-01, 270,
2, U. B: R,, 1902+03, 15.
15, W. R., 507.

22, W. R., 473.

_24, W. R.v 29‘3.

' The Plaintifi-Appellant applied under section278, Civil Procedure
Code, for- removal of attachment: and failing brought a regular sult
uhder section 283, Civil Procedure Code, for the property attached
and sold, »72., 77 baskets of pickled tea, or the value at Rs. 25 per
100.Rs, 704-7-0.

Defendant-Respondent had obtained on the 2gth September 1goo
a decree for Rs. 500 odd with costs against one Tun Gaing, plaintiff-

Appellant’s brother,

) .On: the 10th September 1903 he applied in execution of this decree
far the attachment of 140 baskets ol pickled tea and the bambtoo raft
they were on, and the attachment was effected the same day,~on 77
baskets and the raft.

Plaintiff-Appellant’s case is that the property was in his. possession
at the time of attachment on his own account and that ke had bought
it for Rs, 659-8-0 cn the 27th July, had bought indeed 88 baskets
of tea of which he had since sold 11: baskets Defendant-R espondent
denies the sale. He did not allege fraud.till se got:to the Lower
Appellate Court.

¢S
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The First Court found for the Plaintiff-Appellant on the facts but -
the Lower Appellate Court reversed this decision on the ground that
Tun Gaing “ no doubt knew that action for the execution -of the
decree out against him was likely to be instituted shortly, and that
the sale was fraudulent, transacted with the intention of defeating the
ends of justice.”

This decree is appealed on the grounds that no fraud or collusion
was proved or even specifically pleaded in the First Court and that the
Lower Appellate Court’s reasons for reversing the First Court’s decree
are insufficient and unsound.

The learned Judge of the District Court did not specify any autlor-
ities for his conclusion, and [ think that the legal points involved
called for more particular attention.

There is first. of all the question of the burden of proof. This was
dealt with in Chokalingum Chetty and another vs. Nga Yeik and
another® which appears to be the only Upper Burma Ruling on the

- point. It was there held that it was for the plaintiff to prove not

only possession but also that he was not the judgment-debtor’s trus-
tee.

This decision had been dissented fromin P, K. 4. C. T. Kadap-
pa Chetty v. Maung Shwe Bo T in which the question was fully
examined. The conclusion come to was that on proof of possession
the claimant whether in the miscellaneous proceedings or in the regu-
far suit is entitled to succeed unless the decree-holder proves that he
holds in trust for the judgment-debtor, or that the property is the pro-
perty of the judgment-debtor liable to present seizure and sale in execu-
tion. [ am of opinion that the latter view is the correct one;, My
learned predecessor apparently omitted to cossider two important
points, first that section 279 does not require the claimant to prove that

. he had some interest in and was possessed of the property attached, but

that he had some interest in o was possessed of it, and secondly that
section 110 of the Evidence Act is applicable, And as pointed out
by Fox, ¥., in the Lower Burma case Govind Atmavam v. Santail
does not furnish authority for the ruling in Chokalingum's case be=-

cause there was nothing to show that the claimant Se#¢47 had proved
possession.

I hold therefore that 'in the present case it was for the Plaintiff-
Appellant to prove either that he had an interest in the property or
that he was in possession, and if he proved that he was in possession
at the time of attachment the burden of proving that he was not the
owner lay upon the Defendant-Respondent. Plaintiff-Appellant’s
position in the regular suit was neither better nor worse thaun it was
in the miscellaneous proceedings.

Next comes the question of fraud. On this point [ think the law is
clear enough. On the one hand there is nothing to prevent an owner
from selling or any one from purchasing property before it is attached,

* U. B. R., 97—o1, Vol. 2, page 270,
t L. B, R., 1903, page 152.
i L L. R, 12, Bom. 270.
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even if the parties know that an asachment is impending, or their
object is to defeat an anticipated attachment provided the transaction
is bond fide and for full consideration or a consideration that is not
grossly inadequate.

The authorities to this effect are the case of Ram Burun Singh
v. Fankee Sahoo * and Bhagwant Appaji vs. Kedavi Kashinath and
others t not to mention section 276 of the Civil Procedure Code

“itself, which declares that when an aitachment has been made any

ivate alienation, etc., shall be void. In the recent case of Valleap-

pa Chetty vs. Maung Ke and others } my -learned predecessor took
the same view.

But in Abdul Hye vs. Miv Mohamed Mozaffay Hossein and
-another § the Privy Council-held that the principles of the Statute
-of Elizabeth and of the common law on the subject of * covinous
-conveyances ”’ whereby creditors are delayed or defrauded should be
-observed as principles of justice, equity, and good conscience by the

_'Indian Courts. The leading English cases are mentioned in Cunning-
ham and Shephard’s notes to section 53 of the Transfer of Property
Act and in Benjamin on Sale, page 481. The question to be decided
is in the words of the judgment in Hall the Metropolitan Omnibus
~Company quoted in the last mentioned work, 7z loc ¢it. as expressing

‘the modern doctrine, whether having regard to all the circumstances
‘the transaction was a fair one and intended to pass the property for
-a valuable consideration.

There is a natural presumption in favour of honesty and fair dealing
‘which is liable to be rebutted by evidence of circumstances that indi-
cate fraud (¢f. Mama Gyz vs. Sukram Muni Lal))||

And it has been held (sce Gowhur Ak Khan vs. Mussamut
Sakheena Khanum and othersy and Chunder Navain Sen and another
vs. Amrito Lall Sen and others)** that where circumstances are
proved which raise a strong presumption of fraud the burden of prov-
ang that the transaction was bond fide is laid upon the debtor.

The-questions, then, which have to be answered in this case are :—

(1) whether Plaintiff-Appellant proved possession;

(2) if so whether Defendant-Respondent has shown that thi®
possession was not in fact on plaintiff's own accoun
or that the circumstances under which Plaintiﬁ-Appellant
came into possession raise such a strong presumption o
fraud that it is for Plaintiff-Appellant to prove bond fides and
adequate consideration,

(3) If this presumption is raised whether Plaintiff-Appellant haS
proved boni fides and adequate consideration,

* 22, W, R, 473.
Tt L L. R, 25 Bom, 102.

1 U. B. R,, 1g02-03, Civ. Pro., page I15.
§ I. L. R, ro, Cal. 616.

I U. B. R, 1892-96, Vol. 2, page 318.
:T* 15: W, R. 5o07.

2

. R.
4, W. R. 292.
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(4) 1f Plaintifi-Appellant did not prove possession whether he-
proved that he had an interest in the property entitling him:
to a decree. 3

To consider the evidence. The bailiff who made the attachment
has sworn that at the time of attachment he did not see the judgment-~
debtor but that Plaintiff-Appellant appeared and protested against the
attachment. There is no evidence to show that the judgment-debtor
was in possession at this time or even that.he was in Monywa at alk
on this day. We have the evidence of Yo Kan, a trader, that he repeat
edly bought pickled tea from Plaintiff-Appellant for some time before:
the attachment,

I think that the First Court was justified in holding on this evi-
dence coupled with that relating to the sale that Plaintiff-Appellant.
was in possession,

- Plaintiff-Appellant was not content to rest his case on possession:
merely. He adduced evicence to prove that the property was sold to-

“him.

As to the sale we have the evidence of four persons who were-
specially called to witness it, [ am about to say that their statements
do not on the face of them furnish any indication that they are false wit«
nesses or that they are witnesses to what they knew to be a * colour-
able” transaction. The discrepancies, such as they are, are of no im-

ortance. 1 note that the witness Po Tha was on the list of witnesses-
or Plaintiff-Appellant in the miscellaneous proceedings, and there. is
nothing to show that he was not then examined for any reason but.
because his evidence was not thought to be necessary. The Town-
ship Court in which the miscellaneous proceedings were held did not:
in.my opinion give sound reasons for disbelieving the witnesses, who
are corrphorated besides.by-Nga Kyat for Defendant-Respondent who-
says that 15 days before the attachment Plaintifi-Appellant asked him:
to try and get his pickled tea sold. Mere miscalc,ui;tip_na of price are:
no reason for discrediting evidence, nor are such discrepancies,as the
Judge laid stress upon.

The  Subdivisional Court was satisfied on the evidence that the
sale. took place. The Lower Appellate Court did. not pronounce a
definite opinion. I do not think that there can be any doubt on the-
subject. .

--We have nextto consider whether the circumstances of the sale-
are such as to indicate fraud.

The Plaintiff-Appellant is a brother of the judgment-debtor. The-

‘judgment-debtor had had a decree outstanding against him for Rs. 500-

odd since September 19oo. He was a trader in pickled tea from the
Upper Chindwin and lived al a place called Kawya which is stated to

“be 1n a remote situation in the neighbourhood which produces or ex-

ports this pickled tea. He brought down the. raft in question in
order to sellit. According to Defendant-Respondent and his witnesses
the judgment-debtor paid Rs. 20 and promised to pay Rs. 30 more-
towidrds his judgment-debt, after he had sald the tea in Lower Burma..

%
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Defendant-Respondent’s object in adducing this evidence was to show Mavse Tun Bre
that the judgment-debtor had not sold the tea since he treated the tea pr, o w0
.as his own after the date of the alleged sale. But this would not '
prove that the sale had not taken place. The evidence mentioned

shows, on the other hand, if there is any truth init at all, that the
judgment-debtor did not conceal his intention of selling the tea and

indeed there is nothing to show that he observed any secrecy. The

raft was anchored at the village landing-place. The sale took place

before several witnesses. Defendant-Respondent himself by his own

showing raised no objection to the judgment-debtor selling the tea.

The one fact, which ¢ontains the smallest trace of suspicion, is that
Plaintiff-Appellant is the judgment-debtor's brother, and this is by no
means conclusive because it would be natural for a trader of the Upper
Chindwin who exported tea to Ménywa to sell to a brother living there
whose business it was to deal in tea. The circumstances are very
different from those in the English leading case (Twyne's case*) or in
Gunharals's or Chandar Narayan Sem's cases above cited, There
the debtor transferred nearly all his property and remained in posses-
sion afterwards. He was in a position of great embarrassment at the
time of the transfer and the evidence of consideration was almost en-
tirely wanting or there were other indications of fraud.

In short I am of opinion that the circumstances of the transfer it
this case are not such as to raise a presumption of fraud.

I set aside the decree of the Lower Appellate Court and festore
»  that of the First Court, The Respondent will pay the Appellant’s

-

« costs. 5 .
* Shirley’s Leading Cases, page 2€o.

&9
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Civil Procedure—295. (Sioit A;?mt
Before G, W. Shaw, Esg. N:;:::nm If.'
PALANEAPPA CHETTY ». SHEODAT RAI BISSESUR DASS. S

Mr. H. M. Litter—for Appellant, | Mr. H. N, Hirjee—for Respondent.

Held—that an order as to priority of martgagss imex2catin of mor.giga-decrae
for sale is an order in execution undar section 2 )5, Civil Procedure Code.
2 Held also—that a suit under section 295, Civil Procedure Code, is nit a suit to
set aside an order, :

F

See Limitation, page 1.

1
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Civil Procedure—283.

Before A. M. B. Irwin, Esq., C.S.1.
PALANEAPPA CHETTI ». MAUNG PO SAUNG,
Mr. H. M. Litter—for Appellant.

In asuit under'Section 283, Civil Procedure Code, the burden of proof is not
affected by the summary order under sections 280, 281 or 282.

References :—*

U. B. R,, 1897-1901, 270, (overruled).
2, L, B, R., 152, (followed). )
Civil Second Appeal No. 102 of 1go4 (not reported).

Palaneappa Chetti sued Maung Po Saung as representative of his
deceased father Maung Ya, and obtained a decree. In execution of
that decree he attached a house which was in Maung Po Saung’s pos-
session. Maung Po Saung applied for removal of the attachment but
failed. He then instituted the present suit to recover the house, alleg-
ing simply that it never was Maung Ya’s property but his own. The
.Chetti replied that it was Maung Ya’s property. The Court of First
Instance dismissed the suit on the merits. The District Court reversed
that decree, and declared that the house belonged to the Plaintiff. The
Chetti appeals.

It i§ proved, and not denied, that Respondent Po Saung bought the
materials for building the house, and paid the cartmen who conveyed
the materials to the site, and that Po Saung and his father Maung Ya
lived in the house together. The rest of the evidence is of no particu-
lar value, but 1 may remark that the decision of the Court of First In-
stance is based partly on the assumption, for which there is no evidence,
that Maung Ya must have ordered his son to buy the timber, as it is
customary for fathers to do so, and that when a father and son live to-
gether the house generally belongs to the father, _ .

The Appellate Judge, on the other hand, based his decision partly on
the fact that in the application for execution the house was described
as Po Saung’s house. This in no way compromises the Appellant’s
case, as Po Saung had inherited the house from his father, The
learned Judge also erred in saying that the evidencé showed that
Po Saung had bought the house. The evidence is that he bought the

_materials and built it.

The evidence being so meagre,as I have described above, it is import-
ant to see on which party the burden of proof lay. I have not found
any case on all fourr with the present one, but I have been referred to
the ruling of Mr. Copleston in this Court in Chokalingam Chetts vs.

9z

Civil SecondAppeal
No. 1300,
1904.
Fanuary roth,
xgos5.
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Maung Yeik* to the effect that the order in the summary proceeding
tends to throw on the Plaintiff the burden of proving something more
than mere possession. This was dissented from by a bench of the
Lower Burma Chief Court in Kadappa Chetii v. Maung Shwe Bot
in which the question was very thoroughly examined. My learned
predecessor Mr. Shaw followed this ruling and dissented from Mr,
Copleston in Maung Tun Byu v, Maung Yonf. 1 also agree with the
ruling of the Chief Court, the substance of which is that the Plaintiff, ip,
a suit under section 283 of the Civil Procedure Code, is neither ina
better nor in a worse position than he was in as claimant in the sum-
mary proceeding, and that section 279 does not require the claimant to
adduce evidence to show both that he had some interest in,and that he
was in possession of, the attached property. It is sufficient for him to
adduce evidence of one or the other, If he-shows that he is in posses-
sion, section 110 of the Evidence Act throws the burden of proof on
the Defendant. ' .
That principle does not afford such a clear guide in the present case
as it did in the cases, just noticed, because the Plaintiff was heir of the
deceased debtor, and the fact of his possession of the house does not
raise any presumption that the house did not belong to his father ; but
it at any rate clears the ground to this extent, that the Plaintiff-Respon-
dent is not in any way prejudiced by the decision against him in the
summary proceeding. [ think it may be said that if no evidence had
been adduced on either side, no presumption would arise that the house
belonged to Maung Ya. It would be about equally 7probable that it
was the property of Po Saung during Maung Ya’s lifetime. The
Chetti then would not be justified in attaching it, unless he was in a
position to adduce some evidence that it had been the property of

 Maung Ya when he died, Under these circumstances I think Maung

Po Saung’s statement on oath that the house was his own, and that he
bought the materials with his own money, should be accepted as true
in the ahsence of any evidence that the money was his father’s or that
he built the house under his father's orders. The statements made
broadly by some of the witnesses for the defence that the house was
Maung Ya’s property, and that the materials were bought with his money,
are, as I have said, of no particular value when the witnesses do not
say how those facts come to their knowledge. The Judge of the First
Court also-did not notice the facts that one witness admitted being on
bad terms with Po Saung, and another admitted that he himself was.

* personally liable under the same decree under which Po Saung is liable

as representative of his father, and that the Chetti had told him that
he would attach his (the witness’s property if the decree were not
fully satisfied by the sale of Maung Ya’s property.

For these reasons I dismiss the appeal with costs.

# U. B. R., 18¢7—o01, 270.
+ 2, L.B.R,, 153 | { U. B, R,, 1904, Civ. Pro,, p. 8.

Y
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Civil Procedure—283.

Before G. W. Shaw, Esg.
KUMARAPPA CHETTI ». NGA PYL
Mr. F. C. Chatterjee—for Appellant.

Held~ that a suit will fie to recover costs incurred in unsuccessfully objecting to
attachment of property in executicn of decree when the attachment was wron ul,
and that is not necessary for the plaintiff to prove that the defendant acted mali-
ciously or without probable cause in making the attachment or resisting the appli-
cation to have attachment removed.

References 1—
I.L.R., 8 All, 452.
s+ 9 All,, 474.
22 BOm., @Oo
» 3 Bom,, 74.
s I BOIII.., 467- .

ey
7-1go1, 11, 429.

’ 69: , Civ, Pro,, 4+

I. H. & C. 621.

3 L.B.R, A.C, 413,

The Plaintifi-Respondent afer applying unsuccessfully to have an
attachment removed, brought a suit under section 283, Civil Procedure
Code, against Defendant-Appellant the attaching decree-holder to have
it declared thaf the property attached, namely, 13 head of cattle, belonged
to him (the Plaintiff-Respondent) and not to the Judgment-Debtor, and
for the value of the cattle (Rs, 150) and also Rs. 48 being costs incur-
red in the miscellaneous proceedings. =

The First Court found for Plaintiff-Respondent for Rs. 15 o, th value
of the cattle, but dismissed his claim for costs. On appeal the Addi-
tional Judge of the District Court upheld the First Court’s finding as to
the Rs. 150, and on Plaintiffi-Respondent’s objection under section 561,
Civil Procedure Code, modified the First Court’s decree by awarding
Plaintiff-Respondent the costs he claimed (Rs. 48).

The present second appeal rests on 3 grounds * * ok

The other objections are  * * *  and that it not being
shown that Cefendant-Appellant’s attachment was malicious or grossly

unreasonable, Plaintiff-Respondent was not entitled to costs,

* * * # * *

. R.

In regard to the Rs. 48 claimed on account of costs, I may note first:
that according to the recora of the miscellaneous proceedings, Plaintiff-
Respondent’s costs came to Rs. 16-8-0, and Defendant-Appellant’s-

o

Civil Appeal
No. 303 of
1004.
oth Fune
1905,
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(which Plaintiff-Respondent was ordered to pay), to Rs. 19~3-0. Total
Rs. 35-11-0. The statement attached to Plaintifi-Respondent’s plaint,
in the regular suit does not coincide with the decree in the miscella-
neous proceedings, and includes a sum of Rs. 31 ““ for redeeming the
cattle” Characteristically the Judge of the First Court made no at-
tempt to ascertain what that meant,” No objection however has been
taken on the part of the -Defendant-Appellant, to the amount or ccm-
position of the Rs. 48, and it is evident that it is not an excessive claim
for damages if Plaintiff-Respondent is entitled to recover damages at.

all.

On this point Defendant-Appellant apparently relies on Palaneappa
Chetii v. Shwe G & (but all that was decided in that case was that a
suit'for costs would lie when there was no colourable justification for
attaching or for defending the application for removal of attachment.
My learned predecessor did not decide whether a plaintiff who suc-
ceeds in a suit under section 283 would be entitled to recover costs in
every case. Nor did be decide that costs are irrecoverable when it is
not shown that the attachment was malicious or grossly unreasonable.’
As far as it goes I entirely concur in that judgment. But apparently
my predecessor overlooked Bhagwan Das vs. Law’ Shin ** and from
the reference to Pollock’s Law of Torts, I think it probable that his
attention had not been drawn to the fact that the Indian law differs
from that of England on the subject of the malicious abuse of legal pro-
cess and especially in regard to wrongful attachment. This is explain-
ed fully in Chapter V of Alexander’s Indian Case Law on Torts., Even
in cases where the person complaining is a party to the proceedings
in the execution of whichthe process is taken out, sections 491 and 497,
Civil Procedure Code, expressly recognize a right to sue for compensa-
tion, and where the party complaining is a stranger to the proceedings,
this' right has been even more emphatically afirmed. The latest and
most authoritative of the decisions bearing on this subject is that of the
Privy Council ix Kzssori Mokhon Roy and othersvs Haisuk Dast (cited
in Bhagwan Das vs. Law Shin)*¥ where their Lordships said :

“ Theappellantsargued . . . . . . thatthe Respondent could not re-
cover . . . . . . unless he alleged and proved that they had litigated
maliciously and without probable cause. That is a rule which obtains between the
parties to a-suitwhen the Defendant: iuffers loss through its institution and depend-
ence; It does not apply to lgroceed_-ings taken by the injured party after the wrong
is done to obtain redress. But in this case there has been no action, and no pro-
ceeding instituted by the Appellants-against the Respondent. . . . . . The
summary proceeding under section 278 was taken by the Respondent for the pur-
pose of getting the release of an attachment issued in a suit to which he was nota
party; and'it does not appear to their Lordship that in order to entitle him to re-
cover full indemnity for the wrengful attachment of his goods the Respondent is
bound to allege and prove that the Appeflant resisted his application maliciously
and without probable cause. The Appellants relied mainly upon the English case
of Walker v. Olding Tt which was cited as an authority for the proposition that a

udgment-creditor is not responsible for the consequences of a sale, under a judicial

*.1J, B. R, 1904, Civi Pro., 4. - # U. B. R, 1807-04, 11, 429. -
t LA, XVIL 17, . I HYHand G, b2re |0
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order, of goods illegally taken in -execution in satisfaction of his debt. Walker v.
Olding would have been an authority of importance had the law -of execution been
the same in India as in England, but there is in that respect no analogy between
the two systems. In England the execution of decree for money is entrusted to
the Sheriff; an officer who is bound to use his own discretion and is directly respon~

. sible to those interested for the illegal seizure of goods which do nct belong to the
judgment-debtor. In India warrants for attachment in security are issued on the.
ex~parte application of the creditor who is bound to specify the property which he
desires to attach and its estimated value. . . . . . The illegal attachment"
of the Respondent’s jute . . . . . . was thus the direct act of the Appel-.
Iants for. which they became immediately responsible in law, and the litigation and
delay and consequent depreciation of the jute being the natural and necessary con-
sequences of their unlawful act, their. Lordships are of opinion that the liability
which they incurred ‘has been rightly estimated at the value of the goods upon the
day of attachment,”

The goods had been sold in execution and had realized about half
what they were worth'at the date of the attachment. The Respond-
ent had sued under section 283, Civil Procedure Code, in order to es-
tablish the right which he claimed in the goodsand for damages.in
respect of their wrongful attachment, and damages had been assessed
by the Court at Rs. 24,584, being the market value of the jute at-the
time of the attachment.

The liability of a decree-holder who wrongfully attaches the pro-
perty of a person not a party to the suit to make compensation had
been affirmed in similar language in Sudjan v. Sariatulls + (1869)
and in Goma Muhad Patel v, Gokal Das Chimji and another tt
(1878). :

In the former Norman, J., said:

 If a decree-holder having obtained a warrant authorising the attachment of the
goods of A, Eo’mls out (o the _ofﬁcer .of the Court and causes him to attach and re-
move goods belonging to B as the gocds of A,the decree-holder is.a wrong-doer,
and.cannot in any way justify his. proceedings under the warrant, In causmg B’s

oods, to be atteched and taken out of his possession, he procures a trespass to be
doneto B. 1f a man fer his own profit and advantage wrongfully or without “any
warrant in law trespasses on the land of another, takes away his-goods: or. -procures
his goods to be seized and taken out of his possession - he is responsible even though
he acts innocently, or mistakenly.” _

In the latter Westropp; C. J., 8aid::

““When. the wrongful seizure-was made at the special instance
of the Defendant the cause of action was,complete . . . . , . andno question
of, remoteness, of damsge seems.to us to arise here.”’ .

Inrnone of these cases were the.costs of the miscellaneous proceed=
ings-claimed, and the :question 'of .costs was not expressly .mentioned.

. But there is nothing in the judgments : from- which it .can be inferred .

that, such costs are not recoverable, On the contrary the principle
enunciated is that the decree-holdér baving acted unlawfully in making
the attachment is liable to make full compensation to the injured person
for all.losses sustained in consequence of the attachment, and in Kzs-
sori Mohan Roy's case the subsequent litigation is expressly included
"among the ‘‘ natural and necessary consequences of the.unlawful act.”

+3B.L.R,A.Cy413..- - |. tHL-L.R,3Bom) 74,
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Of the cases referred to in Palaneapps Chetti v. Shwe Gé above
cited, that of Chenguiva Raya Mudali + (1871) was one where the
Plaintiff sued for costs incurred by him in proceedings to compel regis-
tration, such costs not being awardable under the Registration Act in
those proceedings. It was held that the suit was really one for damages
directly consequeat upyn the egal injury caused by the conduct of the
Defendant. This is precisely how the claim for costs in a case like the,
present presents itself to me.

In the anonymous case in 3 Madras H., C. R., 341, (1837) the decree-
holder was the Plaintiff and he sought to recover the costs he had incur-
red in successfully resisting the application for removal of attachment,
though the Judge had refused him costs in the miscellaneous proceed-
ings.

In ¥alam Pavjav. Khoda Fanra * it was held that where in a spe-
cial local act costs had not been provided for, the intention was that
costs should not be recoverable, : ;

In Pranshankar Shivshankar v.Govirdhal Parbhudas § (1876)
which was a suit by a decree holder to recover costs incurred by him in
unsuccessfully resisting the applicatioa for removal of attachment, he
having subsequently succeeded in aregular suit, the decision was based.

on the Enﬁlish rule as stated in Addison on Torts. In Kabir v.

Mahabuo *
mous case,

In Makram Dasvs. Adjudhiaot (1836) Mahmud, ., applied the
analogy of section 13, Civil Procedure Code, and h%}d that the principle
was ‘“ not limited to damages in tort.”

“" Kadiv Baksh v. Salig Ram¥ (1887) was a suit by a decree-holder
who had been unsuccessful in the;miscellaneous proceedings. His right
to attach was delared, but his claim for the costs of the miscellaneous
proceedings was disallowed because the Court thought, following Mak-
ram Das's case, that where a Court having jurisdiction had refused costs
a separate suit to recover them was not maintainable, '

On this last point I concur with Ty learned predecessor that the
principle enunciated cannot govern a case in which ‘the substantive order
to which the order for costs was subsidiary is found to be erroneous,
Apart from this it will be seen that none of the five decisions last men-
tioned has any force or applicability in the case of a person who has
had his goods wrongfully attached, and who sues for damages for the
loss he has sustained in consequence.

The rule applicable is stated by Alexander at page 2235 of his work
(above cited)., In cases where. process is executed against a third
person not a party to the proceedings . . . . . . an action for
damages will lie, however innocently and mistakenly the decree-holder

(1877), the facts were similar to those of the Madras anony-

f 6 Mad,, H. C. R, 192. | * 8, Bom, H.C.R,, A.C,, 29,
§ 1. L. R. 1 Bom., 467. ** 1, L. R. 2 Bom,, 360."
4t L L.R,.8 Al', 452, .
TI1.L.R, 9 All,474.
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may have acted,” and it follows from what has beea said above that  gymararea

such damages may include costs incurred in the proceedings for remov- CHETTI
al of attachment.

. 7,
In short it was not necessary for the Plaintiffi-Respondent in the Noa P

present case to prove that the attachment was malicious or grossly
unreasonable.

The appeal is dismissed with costs.

9.
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Civil Procedure—551.

Before A. M. B. Irwin, Esq., C.S.1. Ciﬁ;ﬁ:‘ﬁm‘!

MAUNG SAN KO awp Tew orHsRS v. MA MYO MA AND TEN OTHERS, No. 640f

My. ¥. C. Chatterjee for Appellants. 1905,
In section 12 of the Limitation Act, the “ time reguisite for obtaining a cog]y 2 April Gth,
does not commence until the Appellant doss something to obtain the copy. Delay —

in signing a decree cannot be brought in to benefit a person who has not made any
application to obtain a copy.

References :—

I. L. R, 13 Cal,, 104 (dissented from
12 All, 79,
12 All, 461.

. 23 Bom., 442 (followed).

The dated of the decree appealed against is 21st September 1904.
Copy was applied for on 7th December 1904, and delivered on 18th
January 1905. The appeal was presented on 3rd March 1905.

On the back of the copy of decrez is a note by the Head Judicial-
Clerk ¢ Decree received from Additional District Judge on 7th January
1905.” On this the Appellant asks m= to hold, firstly that the decree
was actually signed on 17th January, and secondly, that limitation there-
fore began to run from 17th Januwy. The former proposition may be
taken as true, at any rate to this extent that it was not in the power
of the Court Cleck to give a copy of the decree before 17th January.
The authority cited for the latter proposition is the Full Bench case of
Bant Madhub Mitter v. Matungini Dassi* The effect of that deci-
sion, as applied to the present case, is not that time began to run on
17th January, quite the contrary, but that the period from 22nd Sep-
tember 1904 to 17th January 1905 should be excluded in computing
the Feriod of limitation uucﬁer section 12 of the Limitation Act.

That decision was dissented from by two other High Courtsin Par-.
bati vu Bhola,t+ Bechi v. Assan-Ullah Khan it and Yamajiv.
Antaji,§ | think there can be no doubt about which of these decisions
are correct. Ifethe Calcutta ruling were followed, it would enable a
party to appeal even though he had not applied for a copy within] the
Period of limitation. As the learned Judges said in the Bombay case:
¢ The time requisite for obtaining a copy must, in our opinion, be con-
fined to the action of the party w?m wishes to obtain the copy and must
be taken to commence only when he dozs something in order to obtain
the copy, and to end when he obtains the copy. e fail to see how
any delay in signing the deccee can be brought in to benefit a person
who has not made any application to obtain a copy, or how it can be

-said that the time during which the delay lasted was time -requisite
for him to obtain a copy.........Jt will be found, we think, in most cases
that a party is quite ignorant when the decree is actually signed.”

This decison seems to meto be perfectly unassailable, Applying it
to the present case, the period from 21st September to 3rd K(arch is
163 days, Daducting from 7th December to 18th January, 42 days,
the remainder is 121 days. .

The appeal is dismissed under section 551, Civil Procedure Code.

*I L. R,13Cal 104 | %L L.R,12All, 461,
t L. L. R,, 12 All, 79. § L. L. R., 23 Bom,, 442.
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Civil Procedure—622,

Befove G. W. Shaw, Esq.
NGA SHWE THIN ». NGA NYUN.
Mr. C, G. S. Pilly—for Applicant. | Mr. S. Mukerjee—for Respondent.
Power of High Court to interfere in Revision.
Section 230, Civil Procedure Code and Article 170, Schedule I1, Limitation Act,
Ordering execution of decree after more than three years from date of last
application for execution an illegality within the meaning of section 622,
References:—
}..LBRR, 11 Cal.,tlp;
.B.R, 1 th quarter,
U.B.R, l%?;-gr, g”-rter Aok
: » 1897-01, 477.

On the 15th September 1897 respondent obtained a decree against
applicant Shwe Thin for Rs. 300. He applied for execution in 1897,
in 1899, and in 1go1. Finally he applied for execution by arrest of the
judgment-debtor (applicant, Shwe Thin), in Execution Case No, 66 of
1904, on the 19th July 190o4. Shwe Thin objected that the application
was barred by Article 179 of Schedule II of the Limitation Act. The
application of 1go1r was made on the 3oth April 1901, and under
Atrticle 179 (4) of Schedule II above cited, the new application having
been made more than three years after that date was barred.

The Judge of the Township Court however disallowed the objec-
tion and ordered execution. This was on the 3oth July 1904.

On the 5th;August 1904 applicant, Shwe Thin, invoked the inter-
ference of this Coust in Revision. ; :

I am opinion that the order of the Township Court was an order
under section 244, Civil Procedure Code, and was therefore appealable
and the applicant’s proper course was to appeal, but by the time the
proceedings bad been called for, the time for appealing had expired,
and the Limitation Act makes no provision for an extension of time in
a case of the kind.

In these circumstances the application for revision was admitted
and I have no doubt either of the power of this Court to interfere in
revision, or of the propriety of such interference, provided there was
illegality or irregularity within the meaning of section 622. The only
ruling on the subject I can find is that in Nga Thaing v. Thalé Ni*
which does not conflict with this view. The cases cited by the advo-
' cate for respondent are not to the point.

It remains to consider whether the Township Court was guilty of
any illegality or material irregularity in the order which it passed on
the 3oth July 1904. The Judge said in this order that the meaning of
Article 179 when it referred to “ cases not provided for by section 230
(a) (s#¢) Civil Procedure Code” was not clear, that section 230 (a)
(s#¢) had been amended and cancelled and was therefore inconclusive
[or “of doubtful significance ” oajeyps] and it did not appear that (the
application for execution) ought to be dismissed.

T T s U.B. R, 1897701, 11, 311.

ez
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The wmeaning and effect of the Privy Council Ruling in Amz’f

. Hea:Suws THix
' <7 "Hasan's case * have been discussed once again, and the conflicting
Nea Nyuw. interpretations cited. I shall follow that arrived at after an exhaus-
A tive examination of the existing decisions, by the Chief Court of Lower

Burma in Zeya v. Mi On Kra Zan and another.t What 1 have to
determine therefore is whether the Judge of the Township Court in
making the order in question applied his mind to the law and the facts
and-used. due consideration, or whether he failed o take into .account-
some proposition of law or some facts in evidence whicly ought to affect
his decision, whether the facts and the law applicible to the case were

- duly considered. . ,
.I'am of opinion that it would be absurd to hold that the Judge duly

considered the law, and was guilty of a mere error, which is not liable
to correction in revision. The order makes clear that the Judge was
unable to comprehend the meaning of section 230, Civil Procedure
Code, or its bearing on Article 179, and was further under the mis-
apprehension that section ‘230 had b:en modified and cancelled, in
which case there could possibly be nothing in the way of Article 179.
Section 230, Civil Procedure Code, and its bearing on Article 179 had
been explained in Po Thaung v. Nga Bya and anorther,} and the
Township Court, if its order is to be interpreted as meaning that sec-
“tion 230 fixes a period of 12 years’ limitation, went directly in the face
of that raling. In ordering execution of a decre: more than three yeurs
after the last applicatioa for execution in contravention of the plain
provisions of ‘Article 179, the Township Court in my opinion acted
illegally within the meaning of section 622, Civil Procedure Code. [
therefore set aside the order and direct that the r&spondent’s applica-
tion for execution be dismissed with all costs. *

“*I,L.R, 11 Cal, 6.
+ L. B. R, 1004, 4th quarter, 333, -
1 U. B, R, t897-01, 1, 477.

lé:s'ti
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Civil Procedure—2s.

Before G. W. Shaw, Esg.

J. N. NANDI ». G. N, DASS.
Mr. 7. C. Chatterjee—for Appellant.

‘A Superior Court cannot make an order of transfer of case unless the Court
from which the transfer is sought to be made has juriediction to try it.

References :—
13 1. A, 134,
ILL. R, 16 AlL, 233,
=————7 Bom.,, 487.
e 18 Bom., 61.

The plaintiff-respondent instituted a suit in the Subdivisional

‘Court at Mogék. The defendant-applicant objected that that Court had
no jurisdiction on the ground that the cause of action arose and the
defendant-applicant resided at Thabeikkyin. It is nmot stated how
the Subdivisional Court d&alt with this objection. But the defendant-
applicant applied to the District Court to transfer the case to the
Court at Thabeikkyin. The District Court held that the Subdivisional
‘Court, Mogék, had no jurisdiction, but refused to transfer the case.
Although the grounds on which this order was passed were not good
grounds, there appears to be no doubt that if the Subdivisional Court,
Mogbk, had no jurisdiction, the District Court was right in refusing to
transfer the case. In Ledgard and another v. Bull * (1886) the Privy
Council held that under section 25, Civil Procedure Code, the Superior
Court cannot make an order of transfer of a case unless the Court, from
which the ‘*transfer is sought to be made, has jurisdiction to try it.
There are other decisions to the same effect, but the case cited is
sufficient authority for disposing of the matter.

Again, it has been held that the High Court will not interfere in
revision with an order made under section 25, Civil Procedure Code
(¢fs Farid Ahmad and others v. Dulari Bibi + and Krishna Velji
V. Bhan Mansaram t).

If the Subdivisional Court has no jurisdiction what the plaintiff-
respondent ought to do is to obtain leave to withdraw the suit under
section 373 (Fagjévan Favherdas Seth v. Magdum Al7§). 1f the case
_Erorzeeds to judgment and decree the defendant-applicant's remedy is

y an appeal against that decree.

The application is dismissed.

13 1. A, 134. I tI. L. R,, 18 Bom., 61.
¥ L.LiRy :% All, 233. § I. L. R., 7 Bom., 487.
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Civil Procedure—463. Wty ol

ly 19th A
Before G. W. Shaw, Esg. '?“J’.i.' S
NGA KU »s. NGA THA HLAING,
Mr. #. C. Chatterjee—for Appellant. | Mr. S. Mukerjee—for Respondent.

If a person be admitted or found to be of unsound mind, although he has not been
adjudged to be so under Act XXXV of 1858, or any other law for the time
being in force, he should, if a Plaintiff, be allowed to sue through his next
friend, and the Ccurt should appoint a guardian ad lifem where le is the
Defendant.

References :—

I. L.R,, 20 All,, 2.
e 13 Bom., 656.
e 23 Bom,, 653.
37 Ch, Dn,, 420.

The plaintifi-respondent Tha Hlaing sued “as next friend of Nga
Nyo.” The plaint was not correctly drawn. It should have stated
that Nga Nyo a person of unsound mind sued by his next friend
Tha Hlaing. The defendant-appellant took no objection to the form
of the suit, and did not deny either Nga Nyo’s unsoundness of mind or
his right to sue by a next friend, : :

. It appears that Nga Nyo first brought a suit himself without any
one’s assistance;-and this the Township Cowt allowed him to with-
draw, or dismissed, directing him to sue by a next friend.- On appeal
to the District Court the defendant-apPe!lant objected to the legality
of the suit by Tha Hlaing as Nga Nyo's best friend, and asserted that
Nga Nyq was not insane. The Additional Judge disallowed the objec-
tion on the ground that it had not been raised before.

The first ground of second appeal is that the first suit having been
dismissed and not withdrawn the second suit was barred by section
373, Civil Procedure Code. The second js that 1ha Hlaing “had no
stalus to sue during the lifetime of Nga Nyo.” The wording is,
strictly speaking, inapplicable to the facts, but the real objection taken,
as | understand, is that Nga Nyo not having been adjudicated a lunatic
under Act XXXV of 1858, could not, under section 463, Civil Procedure
Code, sue by a next friend if he was iusane, while if he was not insane
he was equally unable to sue in this way. _

The proceedings in Nga Nyo’s first suit had not been submitted
and it was necessary to call for them. ‘Ibey show exactly what
happened. The Township Court found on examining the plaintiff Nga
Nyo that be was of unsound mind, and after <nquiry decided to appoint
Tha Hlaing to te his next friend. To this course the defendant con-

‘sented, but afterwards applied under section 442, after serving notice
--on the plaintiff’s pleader, to have the case taken off the file, and the
Court accorcingly passed an order ‘“dismissing the suit, with leave
to plaintiff to bring,« fresh suit by a next friend.” In short, the

[0
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Nea Ku Township Court was acting under section 442, Civil Procedure Code,
2, - on the application of the defendant, and the use of the word © dis-
Noa Taa HraiNe, miss ” instead of “ take off the file” is obviously no ground on which
| S=—— the defendant can now call this ordsr in question, especially as he
used it himself in his application;/and said he was prepared to defend
- a fresh suit instituted by Tha Hlaing as Nga Nyo’s best friend. 1 am
surprised at the defendant-appellant’s learned ‘Advocate now attempt-
ing to go behind this-application.

. With reference to the second ground there are no decisions of
this Court’ or of the Lower Burma Chief-Court on the subject, but,
there are s2veral Indian eases which aré directly in point. In Tukaram
Anant Foshivs: Vithal Foshi* (1889g) the question was considered
.Whether ‘irrespective of Chapter XXXI, Civil Procedurz Code, a next
friend had a right to sue on behalf of a person who was of uasound
mind although not so adjudicated ; and it was held that the answer
depended on the principles of equity as applied in the practice of the
tribunals. On the basis of Danieli’s Chancery Practice the learned
Judges held that a suit for immoveable property could not be instituted
by a next friend in such circumstances, In Nabu Khan vs. Sita 1
(1897) a Bench of the High Court of Allahabad took the same view of
Chapter XXXI, They said “In our opinion the provisions of the
Civil Procedure Code (Chapter XXXI) are not in this respect exhaus-
tive and we hold that if a person be admitted or found to be of
unsound mind, althongh he has not beéa adjudged to be so under Act
No. XXXV of 1858, or any other law for the tims being in force, he
should, if a plaintiff, be allowed to sue through his next friend, and the
Court should appoiut a guardian ad l7tem whzre he is the defendant.”
They also pointed out that the English law is no Iopger what it was
stated to be in Daniell's Chancery Practice, the case of Porter vs.
Porlert having decided that an action which is prémd@ rFacie for the
benefit of a person of unsonnd mind (e.g., a partition action) may be
brought by the next friead. The same view was taken in 1€9) by the
Bombay High Court in Pransukham Dinanath vs. Bai Lad Kor§
where it was said “ The Code of Civil Procedure is silent upon the
point at issue here and we must therefore act upon Feneral principles
and in conformity with the practice of the Court of Chancery,” and,
quoting from Lord Justice Bowen in Porter vs. Porter ' The Court
ought to be satisfied, so to speak, of the title of the next friend to
intervene, and it ought to be satisfied that the person is of unsound
mind and that he stands'in need of protection as regards his property,
and it ought to be shown that it would be for his true interest thatthe
Court should exercise its jurisdiction."”

Here the next friend is the son-in-law of the person alleged to be
of unsoun i mind, and no doubt a prop:r pzrson t act as nekt friend..
As to the unsoundness of mind the Towaship Court besides the-
opimion which it formed from its own examination of Nga Nyo,
€xamined two witnesses, who testified to'the fact that Nga Nyo ‘was
of unsound mind, and it then came to the canclusion that he was ';gf

* IL: R,, 13 Bofn., 656. | ELBaw AL
“t 37 Ch. Dn.; 420. '§ I. L. K.p23 Bom., 653.

16&
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unsound mind. The fact that Nga Nyo was examined as a witness for
defendant-appellant in the second case is not sufficient to show that
he had ceased to be of unsound mind. On the contrary, the evidence
he gave is, in my opinion, the evidence of a man of weak intellect-on
the face of it. '

The suit being one for the redemption of land where the mortgage .
was denied was obviously in the interest of Nga Nyo.

The next ground of appeal is that oral evidence of the mortgage
should not have been admitted since there was a mortgage deed.
This objecticn is not sustainable. The evidence was that defendant-
appellant took away the deed altcr it had been executed, which it was
natural he should do, he being the mortgagee. In his plaint the
plaintiffi-respondent alleged that defendant-appellant had the mort-
%age deed and prayed that he might be called upon to produce it.

efendant in denying that he hadany such deed and failing to produce
it, it was open to plaintiff-respondent to give secondary evidence of
its contents [section 65 (a), Evidence Act] and there is nothing in
the Evidence Act to restrict the secondary evidence to the plain paper
draft which, as the writer said, became useléss as spon as the fair copy
was written out and executed. And po doubt it was not kept at all. -
On the contrary, section 65 expressly declares that in a case like the
present any secondary evidence is admissible.

The next ground of appeal is that registration was compulsory
and the non-registration of the document therefore excludes oral
evidence, In 1252 B.E, (1890-91) the law did not require the registra~
tion of documents in Pagan.

With regard to the last ground that the Lower Courts ignored
the possession by defendant-appellant before 1242, it is evident that
plaintiff-respondent’s mortgage having been clearly proved and his
witnesses having explained defendant-appellant’s previous possession,
the burden of proof lay upon defendant-appellant to show that he was.
the owner and he practically adduced no evidence. Hisonly witnesses
were plaintiff-respondent Nga Nyo and his next friend Tha Hlaing,
who supported the plaintiff-respondent’s case.

The appeal is dismissed with costs, -

16 C;
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Civil Procedure—574.
Before G. W. Shaw, Esg.

NGA TUN MIN ». NGA LU GYI, THA ZAN, SHWE THI, MI LI,
» NGA PE, NGA KYA BIN anp PO SI.

Mr. C. G. 8. Pillay—for Appellant. | Mr. H. N. Hirjes—for 1st Respondent.

The judgment of the Appellate Court should show on the face of it that the points
in dispute were clearly before the mind of the Judge,-and that he ‘exercised
_his own discrimination in deciding them.

References : —

_ L'L. R, 22, Mad, 12
e 344‘
15, W. R, Civ. =4.
25, W.R,, Civ. 12.

This second appeal has been preferred on two grounds: (1) that the
udgment of the Lower Appellate Court does not conform to section
574, Civil Procedure Code ; (2) that the additional loans were alleged
to be upon land mortgaged by a document and oral evidence was not
.admissible to prove the same.

As regards the second ground nothing has been said in support of
it in argument, and it may be taken to have been abandoned. It is
manifest that it is untenable. There was no obligation upon the parties
‘to reduce to writing the transactions by which further loans were made

-on the mortgage.

On the first point it is much to be regretted that the Lower .

Appellate Court should have afforded an opportunity to the Appellant
to come up on second appeal onsuch a ground. The decisions on the
subject are not in entire agreement. The respondent relies on the
rule laid down in Lala Yuggesar Sahai v. Gopal Lal * and Sayyid
Shak 1hbal Husain.t

“ that where the decision of a case involves issues of fact chiefly, and the first

-Court has gone into the evidence.carefully, the Court, if it agrees with the Lower
‘Court, is not bound to state in detail the reasons previously recited and in which it
-concurs,”

Itake it that these are the rulings on which respondent relies

gince the reference which his learned Advocate gave is incorrect, and
applies either to Sitarama Sastrulu v. Suryanavayana Sastvulu, i
or to Subbaya v. Rami Redd?,§ both of which are against him. In
the present case the only question was whether defendant-respond-
ents proved the subsequent loans which they alleged. The Judge of

* 15, W. R,, Civ. 54. {1 L L. R, 22 Mad, 12.
+ 25, W. R, Civ. 12. § 76, 344.

Il
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the Subdivisional Court did not examine the evidence at all. All he*
said was ‘ No witnesses were called by the plaintiff,.. .. and from the

evidence produced by the defendants IﬁntF...... that the additional.

three sums were paid by the defendants to the plaintiff.” ’

On appeal to the ﬂistri,qt__Court .one of the objections taken by
plaintiff-appellant was that there was no sufficient proof and the evi--
dence was untrustworthy-onsaccount; of discrepancy and the witnesses,
being the first defendant’s relations, All that the Lower Appellate-
Court said on this. point was . The .defendant produced witnesses to:
prove subsequent loans up to Rs, 350...... This was not rebutted.
No-witnesses were produced by the, plaintiff to contradict a préma
[a¢te case against him.”’ :

It appears to me that:neither.of the Calcutta.cases .above.cited is:
authority for an Appellate Court, disposing of an appeal in‘such a way

-in the circumstances detailed. The 1st Court had not gone into

the evidence carefully. The witnesses were relations of the
defendants-respondents and there were discrepanciesi n.their state-
ments. It was a ground of appeal that the proof -'was insufficient for
these reasons. It was the plain duty of the Lower Appellate.Court to-
consider that ground of.appeal, and to examine the evidence, and give
reasans for a decisionupon.it. In the words of the learned Judges in
Siztarama Sastyulu's case above cited, * the judgment of the Appellate
Court.should show:on the -fage .of.it-that the.points.in dispute. were
clearly before the mind of the Judge and that he exercised his:.own.
discrimination in deciding them.” _
1 reverse the decree of the Lowet -Appeéllate Coprt and remand the
case for the appeal to be-restored-to the file and disposed of agcording
tolaws _ .
Costs will’abide -and follow the result.

.1_!2,
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Civil Procedure—I5, 244.

Before G. W. Shaw, Esg.
NGA SA GYI2.NGA YE BAN AND NGA TUN MAUNG.
Mr. S. Mukerjee for Appellant. | Mr., H. N. Hirjee for Respondeiits.

A suit by a party Lo execution Proceedinﬁs to have a Court sale certificate set
aside on the ground of fraud will lie when the decree has ceased to be capable
of execution, and itis no longer open to the pliantiff to apply under section 244;
Civil Procedure Code, to-the Court executing the decree.

W here a Subdivisional Court having jurisdiction under section 10, Upper Burma
Civil Courts Regulation, entertains in contravention of section 1z, Civil Procedure
Code, a suit which should have been instituted in the Vownship Court, tgis is a
mere irregularity, whicl dces not vitiate the proceedings.

'j?qfwmm s— i .
. “LTR. 22 Bom. 267.
o & % " 10 Cal. 538. ’
19 Cal. 683,
25 Cal. 718.
Vi 20 Mad. 349.

-Plaintiff-appeliant was the judgment debtor in a suit by defendant
respondent Ye. Ban for Rs? 500-4 in the Township Court, Lewe
(Civil Regular No. 189 of 1899). In execution of decree plaintiff-
appellant’s land was attached and proclaimed for sale (Execution
case No. 77 of 1899 of the same Court). This in 1899. In rgo1r (on
the 16th May) a certificate of sale was granted by the Court to
defendant-respondent Tun Maung, defendant-respondent Ye Ban's
son, who in 18gg was only 12 or 13 years of age. : .

* On the gth May 1904 plaintiff-appcllant instituted the present suit
in the Subdivisional Court, Pyinmana, ‘“for a declaration that no
(auction) sale by the Lewe Court ever took place and that the sale

certificate was void” These are the words of the prayer in the plaint.

Plaintiffi-appellant’s own account was that there was no sale at all,
that he made an arrangement with the defendant-respondent Ye Ban-
at the Court house, by which the sale might be avoided, v7z., that he was
to work the land (as defendant-respondent’s tenant or servant) and
to hand over all the produce to the defendant-respondent, Ye Ban,
for three years in satisfaction of the judgment debt, and in accordance
with this arrangement defendant-respondent, Ye Ban, got the produce

. of 1go0.
T s
and.

for, 62 (00-01), 63 (01-02) and 64 (02-03) and gave him subsistence _

allowance (for two years). In 1263, he (plaintiff-appellant) came to
know that defendant-respondent had got a certificate of sale, and
in 1265 (1g03-04) defendant-respondent Ye Ban prosecuted him for
selling some of the produce of the land. ?
He called defendant-respondent Ye Ban as a witness and what
* Ye Ban said was this :—At the time for which that sale had been
proclaimed the country was flocded and the land inaccessible, so an.
arrangement was made at thé Court house, whereby plaintiff-appellant
ed to sell the land to his defendant-respondent. Ye Ban’s {minor)
son, defendant-respondent Tun Maung (for-'Rs. 466).. No gong was:

N7 .
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beaten and there were no bidders ; only the Bailiff and a headman were
present besides the parties. In 101 he got a certificate of sale.
In a case in which defendant-respondent Ye Ban prosecuted one
Shwe Waing for criminal trespass on the land in question in 1902,
(Nattaw 1263) plaintiff-appellant was examined as a witness for
defendant-respondent and according to the copy of his deposition
filed in the proceedings he then told a story which agrees with
defendant-respondent Ye Ban’s statement. This copy was certified
and was admissible in ]gmof of its contents under section 65, Evidence
Act; and section 145, Evidence Act, was duly complied with. B

Two other important admitted facts may be mentioned.  After the
transaction in the Lewe Court house, defendabt-respondent allowed
plaintiff-appellant to sell a small part of the land, and plaintiff-appel-
lant witnessed several leases by defendant-respondent. Ye Ban to
tenants The execution procecdings were not submitted and it was
necessary to call for them. The diary entries are to the effect that
the floods prevented the sale on the date fixed, that on the 26th -
September (a month and 13 days after that date), sale proceeds
Rs. 509-4 were deposited and ordered to be paid to the decree-holder. :
Under the same date there is-a report by the Bailiff that the laid was

" sold by auction to one Tun Maung for Rs. 466 470 {=3536) or deduct-

ing Bailiff's commission (Rs. 26-12) Rs. 509-4. The report does not
mention when or where the sale was held. In the diary under date
gth September 1899, the Judge ordered that the ‘“sale proceeds’
Rs. 509-4"" were to be deposited by Tun Maung within 15 days, so
that some report must have been made to him by that date, as to
the fact and particulars of the alleged sale so far at least as regards
the name of the purchaser and the amount paid. It iv to be noted
that Rs, 409-4 was the precise amount of the decree money and if
anything were wanted to confirm the story told by the parties, it is
to be found in the fact that the net proceeds of sale came to this exact
sum. On the other hand there is nothing in the execution proceedings
to throw doubt on this story, oo ;

There can be no reasonable doubt as to what took place. The
parties with the assistance of the. Bailiff agreed to a private assign-
ment-—perhaps they called it a sale—to the defendant-respondent, in
the name of his minor son, and the probability is that there was some
understanding that the land would be restored to plaintiff-appellant
after a time. This is indicated by the admitted facts above mentioned
that defendant-respondent afterwards allowed plaintiff-appellant to
sell a part of the land and that his presence was obtained to witness
leases to tenants by defendant-respondent. But whatever the actual
agreement was, there was no court sale, by auction, held in a proper
‘manner : and the sale certificate was a frauduient document. )

So much for the facts, as to which I am unable 1o agree with the
view taken by the Lower Appellate Court, :

In regard to the pluintifi-appellant’s suit to have the sale certificate
set aside, several legal points of difficulty have been raised.

Yasg
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In the first place is the question whether plaintiff-appellant ought
to have proceeded by suit instead of by an application under section
244. The ruling of the Privy Council in Prosunno Kumar >anyal vs.
Kali Das Sanyat* has been interpreted by the Calcutta High Court
in several cases down to 1899 as having laid down that a suit to set
aside a sale on the ground of fraud will not lie, the question at issue
being one “relating to the execution, discharze, or satisfaction of the
decree,” and although the cases of #nak:hi Ammal vs. Kalianarama
Rayerat (1897) and /shwar Chandra Dutt vs. Havis Chandra
Dutt § (1898) have been decided otherwise, in circumstances which
are not readily distinguishable, the weight of authority is decidedly
against a regular suit. The question at issue in the present case is
clearly no less one relating. to the execution, etc., of the decree than
that in a suit to set aside a sale on the ground of fraud. But the
-decree must be a subsisting decree capable of execution. In Neadhar

ARao vs. Ramrao and another § (1896) it was held that where a decree -

‘was not capable of execution (in a suit for a declaratory decree) a party
could not proceed under section 244 but must do so by regular suit.
And cases more directly in point are those of Fakaruddin Mahomed
‘Ahksan vs. OQfficial Trustee of Bengal || (1884) and Fuggut Chunder
Bhadgoree and another vs. Shib Chunder BhadooreeY (1571). In
the former it was held that ““ Court execuating the decree” in section
244 means executing the decree at the time the application is made,
and not to the Court which has executed the decree, and has thereby
become functus officio, where the decree has been satisfied and the
execution proceedings have been struck off. In thelatter (a case under
Act VIII of 1859) where a decree had been executed, and proceedings
were afterwards taken (as if in execution) to recover an elephant,
it was held thatthe decree having been executed, the claim to the
elephant could not be dealt with in execution proceedings, and the
parties should have been referred to a separate suit.

In the present case it is not disputed that the decree was dead at
the time plaintiff-appellant instituted his suit. The application for
-execution had been made on the 6th July 1899 and no subsequent
application had been made either for execution or to take some step
in aid of execution. Therefore no further proceedings could be taken
in execution [Article 179 (4), Schedule II, Limitation Act].

In these circumstances I think it is clear that plaintiff-appellant at
the date of suit could not proceed by way of application under section
244, and it is immaterial whether be might have been able to make
such an application at the time he became aware of the existence of
the sale certificate. He was not bound to proceed then. He had
three years to apply in, under Article 178 of Schedule 1 of the Limi-
tation Act, and if when he did come to institute his proceedings within
that time he found that the decree was dead, tkere was nothing to
prevent him from bringing a regular suit if he was within limitation
for a regular suit,

_—

*1. L. R, 19, Cal, 683. § I. L. R., 22, Bom, 267, ~
T 20, Mad, Il 10, Cal. 538,
1 25, Cal, 718, q 16, W. R. Civ. 269,
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- The next-point is whether the plaintiff-appellant could sue in-the
Subdivisional Court.” - It is asserted on his behalf that he values the
land at Rs. 2,500 but this did not appear in his plaint. On the other’
hand the salé’ certificate purports to be a certificate of a sale for
Rs. 460. - As will be seen from the particulars taken above from the
Bailiff's report this figure was seriously incorrect ; a fact by the way
which in itself appears to be evidence of the fraudulent character of the
document. ' But if the suit ought to have been brought in the Township’
Court, I-am of opinion that the error was a mere irregularity which did
not vitiate the proceedings, since the Subdivisional Court had juris-
diction under section 10, Upper Burma Civil Courts Regulation.

" It remains to consider what the real nature of the suit ‘was and
whether it- was barred by limitation. The learned Advocate for
plaintiff-appellant contends that it was a declaratory suit,—a suit -to
set aside an {alleged) sale on the ground of fraud, and to cancel a
document. * For defendant-respondent it is contended (1) that it was
asuit for a pure declaration that there was no sale and (2) that it could
not lie because defendant-respondent was in possession and the
plaintiff-appellant ought to have claimed consequential relief. It-
seems to me that the suit was plainly one under section 39, Specific-
Relief Act © to have the certificate of sale adjudged void” on. the
ground that no Court sale took place (see the prayer in the plaint.
quoted above) and this being so, it is immaterial which party-is in
possession [cf., Illustration (&) to section 39]. <Ihere is no proviso;:
or other restricting clause to section 39 similar to the proviso to:
section 42. . - . ; b g
:  In regard to limitation, the Lower Appellate Court appears to have
thought that Article 12 of Schedule Il applied. But this is manifestly
wrong, | think that either Article g1 or Article g5 is the article appli-
cable. In either case the suit was in time., The certificate of sale,
as will be seen from the dates above stated, was given within three.
years of suit and the plaintiff-appellant therefore could not have been

_aware of its existence at an earlier date. This shows that the head-

man must have been making a mistake when he spoke of 1261 or

1262, : - :
* -From what has been said above it follows that the plaintiff-appellant’

was entitled to a decree. No Court sale having been held and the-
sale - certificate being consequently a fraudulent document he was
entitled to have it set aside. i’ 2 - '

* - The decree of the Lower Appellate Court 's set aside and that o
the first Court is restored with costs. : -
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Civil Procedure—525.

Before G. W. Shaw, Esq;
(:g MI E MYA, |
{z MI THI NU,

) U SEIN DA, .
(2) MI KYWE, r”* NGA PE.
(5) NGA MYA, : .

(6) MI SAW NYUN, J

Mr. A. C Mukerjee—ior appellants. | M. Thaw Gywe—for respondent,
In a case where a court has ordered an award to be filed under section 525 -
Civil Procedure Code, ; o
Held=—that an appeal impugning the award on grounds ;falling under section
521, Civil Procedure E?de, oes l'mtﬁr lie. ‘ '
Refevences 1— _
29 LA, 51 (P.C. 1901) followed. &
U. B. R., 1897—1901, 11, 14, to this extent overruled.
-8 o S I {1 T .

The Respondent applied under section 525, Civil Procedure Code,

that an‘award might be filed in Court. The Appellants raised several
objections imputing misconduct to the arbitrators within the meaning
of section 521. The court enquired into these objections and found
that they had not been made out, that no misconduct had been proved,
and ordered the award to be filed. _

A preliminary objection is taken to this appeal on the strength of
the decision of the Privy Council in Ghulam Filani and others v.
. Muhammaod Hasan* (1901) that no appeal lies, . '

In the case cited their Lordships held that ‘an appeal does not lie
against an order under section 522 even where the validity of the award
ig called in question, at l~ast this appears to me to be the effect of the
dicision.

The validity of the reference and the jurisdiction of the Court and
the arbitrators to deal with part of the subject in dispute and by conse-
quence the validity of the award were called in question.

“The precise words used by their Lordships are, “ Their Lordships
would e doing violence to the plain language and the obvious intention
of the,Lode if they were to hold that an appeal lies from a decree pro-
nounc®ed under section 522 except in so far as the decree may be in
excess of, or not in accordance with the award. The principle of
finality which finds expression in the Code is quite in accordance with
the tendency of modern decisions in this country. The time has long
gone by since the Courts in this country showed any disposition to sit
as a Court of appeal on awards in respect of matters of fact or in
respect of matters of law.” '

*29 LA., 51,
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In regard to cases falling under sections 523 and 525 a distinction
is drawn on the ground that in cases dealt with under section 522, the
agreement to refer and the application to the Court founded upon it
must have the concurrence of all parties concerned and the actual
reference is the order of the Court. So that no question can arise as to
the regularity of the proceedings up to that point. Whereas in cases
falling under sections 523 and 525, proceedings described as a suit must
be taken to bring the matter under the cognizance of the Court and
those proccedmgs may be litigions and *it would seem that an ordgr
made thereon is a decree within the meaning of that expression as
defined in the Civil Procedure Code.”

From this it would appear that appeals in certain circumstances.
are contemplated by this decision, in cases falling under sections 523
and §2s.

. Apparently this view has beentaken in a recent case in the Calcutta
ngh Court, Chintamoni Adzz.‘ya v. Haladhar Maiti* quoted from the

Calcutta Law Journal in Row's current Index of lndlan cases, 1905
But the full report of it has not been received.

I am however of opinion that in the circumstances of the present
case an appeal according to the decision in Gulam Filani and others
v. Mukammad Hasan will clearly not lie, since the grounds on which
the order of the Lower Court is impugned are all grounds falling under
section 521, which the Lower Court enquired into and decided.

- The present decision to this extent overrules M7 M7 Tu and
and. another v. Nga Naing and otherst (1901) on the point in
question.

The appeal is dismissed with costs. '

The Lower Court’s Judgment and decree shoqld ‘1 think, ha\’e been
expressed in terms of the award, section 522 being read with section
526. . But this is a mattet the Lowe_r Court can deal with..

*2C.L.J,183. | tU.B.R,1897—1901, 11, 14.
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‘_Civil Procedure-—108.

Before G. W. Shaw, Esq.

AR PN o v0 cnas

My, F. C. Chatterjee—for Applicants, | Mr.S. Mukerjee—for Respondent,
# Held—that a Court re-opening a suit without making any enquiry or giving the
!;gpoaite party the opportunity of opposing the application acts illegally or with
iaterial irregularity within the meaning of secticn 622, '
Aleferences :—

"LL.R,, 7 AllL, 345.
2 Cal,, 123.

— g Cal.,, 860.
32 P. R,, Civ,, z2o0.

U, B. R,, 1904-05, Civ., Pro., 26.
6 W.R,,51.
15.W, R, 210,
2§ W. R., 7a. -

The Applicants obtained an ex parfe decree against Respondent on
the 1oth June 1903. On the 6ith Avgust 1903 certain land was
attached in execution, but the attachment was removed on the appli-
cation of a 3rd party. The order removing the attachment was not
appealed. Cn the 3oth June 19os, certain other land was attached
on a second zpplication fer execution,

On the 2gth July 1905, Respondent applied under section 108, Civil
Procedure Code, to have the ex parte decree set asice. The Town-
ship Court rejected the application as barred by Article 164, Schedule
II, iimilation Act, more than 30 days having elapsed “ since the first
application for execution” (which was made on the 16th November
1903). The Court should have counted from the date of the attach-
nient, Applicants appealed and the District Court reversed the order
of the Township Court on the ground that it was bad in law and

directed thats the application shoula be re-entertained and dealt with

on its merits. The Township Court then sent notice to the parties
and forthwith set aside the ex parfe decree, and proceeded to re-try the
regular suit.

The Plaintiffs-Applicants in these circumstances seek the inter-
vention of this Court in Revision on two grounds:—

First, that the Lower Appellate Court acted illegally in holding that -

the application under section 108 was within Limitation and secondly;
that the Township Court acted illegally or with material irregularity

in re-opening the regular suit without enquiring whether Respondent |

had sufficient cause for not appearing at the original trial of the suit, or
giving Applicants an opportunity of opposing the re-opening of th

case. ‘-
for Revision, on the principles adopted in Nga Shwe Thin v. Nga
Nyun¥* The District Court’s judgment cites no authority and it is
not very clear on what grounds the learned Additional Judge came to

* . B. R., 1904-05, Civil Prccedure, page 26,

II'E’-C?{

I am clearly of opinion that both these grounds are gocd grounds .
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:-:.'.'2‘.‘:‘?‘“ D1¥ the conclusion that the application was-not barred. It would seem

—— &’ I =
Nei Po' Cuax,

that he construed the words “ any process "’ in Article 164 as meaning
either a first or a subsequent process since the judgment seems to pro-
ceed on the fact that the “later application” for execution * was
made” (sic) on the 30th June 19o5 (should have been the affachment
on the later application was made on the 3oth June). It is not dis-
puted before me that this is opposed to the authorities, and that-* any
process "’ means the first process (¢f., Har Prasad and another v.
Yafar Ali* and Bhaobanesari v. Fudobandra Narayan Malikt, But
it is contended for the Respondent that in order to operate as a bar the
process must be one legally executed against the person or property
of the judgment-debtor. It is not denied that the property ‘attached
in the first execution proceedings was not the property of the Res-
pondent. The order removing the attachment is admitted to have
decided that finally. - e s b

~ The learned Advocate for Applicants however cantends that in
spite of this fact, the issue of the order of attachment.under section

- 274, Civil Procedure Code, (in form No. 141 of Schedule 1V), which is
_ addressed to the judgment-debtor is sufficient to satify the - require-

ments of Article 164, It is said that in the cases relied on by Res-
pondent the attachment was illegal or improper whereas here the
warrant of attachment was perfectly regular, No authorities however
are cited. © ' _ ' '

On this point my opinion is against the Applicants. The cases of
Shib Chundar Bhaduri and others~. Lakhi Debza Chaudhvaini

" (1866), and Sukh Moy: Dasi v. Narmuda Dasi§' (1871) were both

cases like the present, where it was alleged that property not belonging
to the judgment-debtor had been attached, and it was held that*sach
an attachment would not operate as a bar under tﬁe Limitation law;
The case of Kali Prasad v. Digambar Chattarjz|| (1876) is not'in
conflict with them. R ML e e ol
In Purno Chandar Kundu v. Prosonno Kumar Stkdar and another
9{1876), it was held that notice of execution of decree is hot sufficient”
‘“‘process for enforcing” execution of a decree, and that process of -
execation means actual process by attachment of the judgment-
debtor’s person or. property, : e
These cases are sufficient authority for holding that the first attach-
ment in the present case did not bar the Respondent’s: application.”
The language of the article in question is not consistent with: the
interpretation put upon it by the learned Advocate for the Respon-
dent. A warrant under section 274 is indeed addressed to the
judgment-debtor among others, but it directs him nort to alienate the"

~ particular property attached, and it is executed by being fixed up- ofi-

thie property and in other placss, and by being proclaimed by beat of .
drum or other customary mode, in other words it is not required to-be-"
served upon the judgment-debtor. . When land belonging to- a third

p?rtyois attached, the mere fact that the warrant purports -to-‘convey

“* LLR, 7 All,;345. | +LL,R,0Cal863.] 1 6 W.R,55. ° -
§ 15 W. R, 210, I Il 25 W.R,, 72. Y LL.R,2 Cal, 123,
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directions to the judgment-debtor, cannot in itself constitute “execu- NG T‘;‘: Dix
tion of the process against the judgment-debtor’s prosperty.”” In the ng, Po CHax
Punjab case, which has been cited, /skra Singh v. Fanda* (1897) it Y
was held that the fact of the judgment-debtor’s receiving notice was
immaterial as it did not cure the defects of the attachment, The
allegation there was that the judgment-debtor signed his name on the
back of the warrant of attachment. For these reasons | hold that the
Respondent’s application in the present case was not barred.

In regard to the Township Court’s procedure on receiving the order
of the Lower Appeliate Court, it is contended on the one hand that if
Avpplicants had been given the opportunity they could have shown
that Respondent was awaxe of the regular proceedings all along, or
in short that he had not sufficient cause for not appearing, and on the
other that Applicants ought to wait and appeal against the decree in
the regular suit, _

No doubt the Applicants could wait and take this objection in a
regular appeal against the decree if the case should go against them,
But | know of no reason why they should do so if they can contest
the legality of the Township Court’s proceedings in Revision at the
present stage.

It is evident that the Township Court misunderstood the meangpg
and rffect of the District Court’s order. That order merely decided,
as we have seen, that the Respondent’s application was not barred by
Limitation, and directed the Township Court to re-entertain it and
deal with it on the merits. It did not decide that the regular case
should be re-opened or direct the Township Court to re-open the regu-
lar case and deal with that on the merits. And it is equally evident
that the Township Court, by re-opening the regular case as it did with-
out making enquiry and satisfying itself on the points specified in
section 108, acted illegally or with material irregularity. Section 108
only authorizes a Court to re-open a case if it is satisfied on those
points, Section 109 expressly declares that a suit shall not be

_re-opened without notice to the opposite party. This shows that the
legislature intended that the opposite party should have the oppor-
tunity of opposing the application. If the Court after giving notice
procceds immediately to re-open the case without making any enquiry
at all, it does not carry out the intention of the legislature, and acts
in a manner in which scction 108 does not authorize it to act.

I therefore set aside the order of the Towoship Court re-opening
the case, and direct that it proceed to deal with the application as
tequired by sections 108 and 1c9. All that has been decided with
reference to that application is that it is not barred by Limitation.

] make no order as to costs.

* 22 P. R., Civ. p. 20.
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Civil Procedure 13 (II), (V);

_ Before G. W. Shaw, Esg. . .
NGA CHIT MAUNG.vs, NGA FO KIN, NGA KYAN HLA, NGA
: " 'PO GAUNG. = il

Mr. S. Mukerjee for appellant. | My, 7. C. Chatterjee for sespondents,
Held~~that in order to make section 13, Civil Procedure Code, applicable, it is
not necessary that the matter of the subsequent suit’should have been heard orhave
-been fully decided by a competent Court in the former suit, when the case is one
to which Explanation II applies. .
References 1=—
LL.R, 24 Cal, 7r1.
2o All,, 210,
s——u24 All,, 429.
16l A, 107.

The Defendants-Respondents, Kyaw Hla and Po Gaung, in Civil
Regular Suit No, 302 of 1903, sued laintiﬂ‘-AEpelIant and others to
recover Ks, 400 being the value of 8oo baskets of paddy, the crop

-on certain land, which they alleged Plaintiff-Appellant and his co-
defendants to have wrongfully taken. Their case was that they were
tenants of a 3xd party (the Defendant-Respondent Po Kin), and while-
rightly in possession under the order of some Court which was after--
wards set aside in appeal they sowed and planted the crop, and that.
Plaintiff-Appellant, Chit Maung, and his co-defendants were only put

in possession of the land by the Appellate Court and not of the crop.

The defence was, leaving out technical objections of misjoinder, that
t::e)crop was raised by the defendants (Plaintiff-Appellant Chit Maung,
c c. :
The Court found that the crop was sown by the Plaintiffs (Defen-
dents-Respondents) in good faith while the Court’s order in their favour
was in force, and granted them a decree which was confirmed in appeal.

Then the Plaintiff-Appellant brought the present suit to recover
Rs. 460 “ damages ” (or mesne profits) including rent (300 baskets of
?addy) for the year 1265 (the same year for which the crop had
ormerly been in dispute), and moneys spent in seed grain and in
Bloughing the land and reaping and threshing “the crop sown by

efendants.’ It was objected that this suit was barred by section 13,

Civil Procedure Code. The First Court found that it was not barred,
because the issues were not the same, and the same evidence would
not enable the Court to decide the case. The Lower Appellate Court

held that the suit was barred because Plaintiff-Appellant ought to.

have made it a ground of defence that he had bought the land, and

“ the mere omission of the first Defendant Po Kin as a party to that.

suit does not prevent this suit from being res judicata under
section 13, Explanations II and V, Civil Procedure Code.

The ag:plicatiér_t of Explanation II to section 13 is a matter of.
ledifficulty. The interpretation which the learned Advocate:
for Plaintiff-Appellant has given to it, however, is not that which is.

considera

supported by the great majority of decisions. He contends that its
object is merely to exclude irrelevant matters which’a Court may have

123

' Gioit and Appeat
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Nea Crm' MAUNG yanecessarily decided, and that to bar a subssquent ‘suit there must

Nm\ E‘o Km. .

have been a hearing a.nd a final decision.
But Hukm Chand in his excellent Commeantary says *“ the effect of

" Explanation I is to extend the rule of »es judicata to ‘ every matter

which might and ought to have been made a ground of attack or de-
fence ' in the former suit and to dispense in regard to such matters
with theé necessity of actual hearing and decision: the fiction as to the
matter being in issue necessarily lmp!ymg also that it was ad]udlcated
upon ” (apparently a quotation from a Madras decision). He goes' or
to say with reference to Banerji; J.’s opinion in Ka#lashk Mondul vs,
Baroda Sundari Dasi* one of the cases upon - which Plaintiff-Appel
lant relies,* that “so far as these observations support the contrary
view they are inconsistent with the ver [;r purpose of the explanation, 2¢
well as with repeated decisions of the Privy Council.” As an instanct
of these decisions he cites Mahabir Prashad Singh vs. Macnaghten?
(P.C.) one of the cases relied upon by. Defendants-Respondents, and
the remarks of the Full Bench of the Allahabad High Court in S

_ G‘opa,z vs. Pirthi Singhg, “Itis quite zertain that in order to make

section ‘13 applicable, it is not necessary that the matter of the sub-
sequent suit should have been heard or have been ﬁnaliy decided by a
competent Court in the former “suit, when the case is one to which

- Explanation II applies : and indeed the Explanation would be meaning-

less. if it were necessary, in a case which was covered by it, that the
matter should ‘have been heard and finally decided in the prevmua
smt & '

‘1t may be observed that that particular decision was confirmed by
the Privy Council no longert agothan in 1902.§ This as it seems to me
disposes of the -point. It remains then to consider whether it was a
matter directly and substantially in issue, and Plamﬂ'ﬁ-Appellant might
and ought to have made it a ground of defence in the prewous suit,
that he had bought the land.

- It has been held that a Plaintiff is bound to raise every title ‘on
which be can succeed, and similarly that a Defendant resisting a
claim is bound to resist it upon all the grounds that it is possiblc for
him according to his knowle. Ige then, to bring forward. But having
regard to the pleadings in suit No. 392 of 1903, it appears to me to be
very doubtful if Plaintiff-Appellant can be held to bave been bound - to
raise this defence. It is evident from the plaint that the Plaintiffs did
not dlbpute the lawfulness of (Plaintiff-Appellant) Chit Maung’s
possess:on at the time of suit. They claimed to have been in posses-
sion in good faith on the strength of a judicial decison at the time they
sowed and planted the crop. The rival claims to the crop were fought
out on the ground that one or other sowed or planted the crop. And
the Court decided in favour of the Plaintiffs on that ground and on the
ground that they were in possession in good faith on the stren gth of the
judicial decision. It does not appear that if Plaintiff-Appellant had set
up his purchasc of the land the decision would necessarlly havahe en in
h;s favour & 5

* *LL.R,, 24 Cal, 71N I t 16 LA,
I-—-—*—zo Ali 110, § R.

Jo7.
24 All., 42¢:
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I am therefore of opinion that the First Court was right on the
point of res judicata.

On the merits, the Lower Appellate Court held that although the
mortgage was unregistered, Defendant-Respondent o Kin and Mi
Bwe Dok (the mortgagors) ‘‘admitted” the mortgage, and. that

‘Plaintiff-Appellant ‘“ had notice of the mortgage.” Apparently on
these grounds the learned Additional Judge was of opinion that Plain-
tifi-Appellant’s suit must be dismissed though he does not say so.

The alleged * admissions ” are not admissions by or on behalf of
Plaintiff-Appellant and therefore can have no relevancy as against him.
He claims to be owner of the land and makes the alleged mortgagee a
Defendant, and he denies the validity of the mortagage. The de-
fence is based, so far as the merits are concerned, on the mortgage.

It appears to me that in these citcumstances section 6 of the
Registration Regulation applies. The Court cannot allow the mortgage
to be proved.

And the Defendants-Respondents’ possession is no defence to the
Plaintifi-Appellant’ suit,

I am unable to find anything in witness, Hla Baw's statement to
show that Plaintiff-Appellant had notice of the mortgage. Apparently
the learned Additional Judge meant to refer to the witness, Hla Gyaw.
But he is a brother of Defendant-Respondent, Po Gaung, and a witness
for the defence, and Hla Baw does not corroborate him, The sale to
Plaiatiff-Appellant is satisfactorily proved.

For these reasons I set aside the decree of the Lower Appellate
Court and restore that of the Court of 1st Instance. Defendants-
Respondents will pay Plaintiff-Appellant’s costs.

|75

Nea CaiT Mavxe
v.
Noa Po Kix,
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Civil Procedure, 43, 211, 212, 241.

Before G, W. Shaw, Esg.
NGA LU PE ». NGA SHWE YUN.
My, ¥. C. Chatterjee, for appellant.

Held—That mesne profits for the period prior to institution which can be claimed
in ~ suit for immoveable property, must be profits which the person in wrongful
possession actually received or might with ordinary diligence have received during
that period. -

Upper Burma Rulings, 1904-05, I, Civil Procedure, page 1, referred to and
partly dissented from.

Plaintiff-Appellant sued on the 8th April 1905 for Rs, 36 being the
value of 200 viss of jaggery, which he claimed as mesne profits for the
period Natdaw to Hnaung-Tagu 1266B.E. (December 1904 to April
1903) during which Defendants were in wronglul possession of his
land. He had previously, namely, on the 17th February 1905, sued
for possession of the land, and had obtained a decree on the sth April.

The land consisted of a palm grove of 8o trees and the amount
claimed represented what Plaintifi-Appellant alleged to be the outturn
during the period named. -

-The First Court for Plaintifi-Appellant for the quantity of
jaggery claimed, but valued it at Rs. 34. On appeal the District

Court set that decree aside and dismissed the stit on the®round that
it was barred by section 43, Civil Procedure Code. The Additional-

Judge in doing so relied on the Ruling of this Court in Chs#t Le v Pan
Nyo and another.* That case may have misled the Additional Judge,
_though he overlooked the difference between the date of institution
‘and the date*of decree. -
What it decided was that mesne profits which can be claimed in a
suit for immoveable property up to date of suit, but are not so claimed,
cannot be subsequently sued for in aseparate suit, My learned prede-
cessor arrived at that conclusion after an examination of the conflicting
decisions of the Indian High Courts, and I see no reason for dissenting

from it, But I venture to doubt whether he applied it correctly to the.

facts of the case before him. The mesne profits claimed consisted of
the value of a millet crop which was on the ground at the date the suit
for possession was instituted.} It was onlg half grown at that time
(“as high as the waist or knee or a man’s height.”) The explanation
to section 2171, Civil Procedure Code, defines mesne profits as those
profits which the person in wrongful possession actwally received or
mr‘iﬁt with ordinary diligence have received, etc. It is plain that
nothing could possibly have been received from a crop which was not

Civil 4 ' Ne.
2

Swplomber 2008,
-

full grown. I think my predecessor was mistaken in his reference to

section 211, Civil Procedure Code. Comparing sections 211, 212, and
244 it seems clear that section 211 deals with the case where no mesne
profits are claimed in the plain:,

*t I;!g?cr Burma Ru]i“%: 1%, Civil Proccdure, page 1.

resent ” suit is a lapsus calami for preious suit.

123
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&““%{‘“P‘ S In short I am of opinion that mesne profits up. to date of suit wﬁicli
N ii-’-S'n@i'E?Yﬁ'u"-"- can be claimed in the suit for possession are profits which were actual-
i " ly received or might with ordinary diligence have bf:en received

before that date. R : ;
in the present case the Plaintiff-Appellant stated that palm trees
begia to yield in Tabodwe, and Defendent Respondent said the same
thing. .Tabodwe 126 began on the 4th February and ended on the:
4th March 1go5 There was no allegation and nothing to show -that’
any jaggery had been or could have been obtained from the palms. in
suit before the institution of the suit for possession. Plaintiff-Appel-
lant therefore could not have claimed mesne profits in that suit. Under -
_section =11, Civil Procedure Code, as | understand it, the Court might’
nevertheless have included mesne profits from date of institution in its
decree in that suit. But as it did not do se there was nothing to pre- -
vent Plaintiff-Appellant from bringing a fresh suit for such mesne
profits, afterwards (section 244, Civil Procedure Code). » _
Eveu if Plaintiff-Appellant wrongly included in the fresh suit 2
claim for mesne profits for the period before the institution of the.
former suit, which he might have claimed in the former suit, that would
not justify the dismissal of his claim for mesne profits for the period
after "institution. And as we have seen there was nothing to show
that any part of the mesne profits claimed fell withih the period previ-
ous to the institution of the suit for possession. ' : L
" The Lowgg, Appellate Court was therefore in my opinion wrong i
dismissing any part of Plaintiff-Appellant’s claim. ~ - o
' 1t was admitted that the trees in suit were leased for a rent of 200
viss of jaggery for “‘the year ” i.e,, for the working season- which was
said to extend from Tabodwe to Thadingyut, the male trees being
tapped from Tabodwe to Tagu and the female from Nayér to Tawtha-,
lin. There was also evidence that a tree yields five viss of jaggery in
a year. There were 40 male (rees here in question, The estimate of -
200 viss for the period claimed was therefore reasonable. Hnaung
Tagu 1266 extended from the 4th to the 14th April 1905, .
_ The value fixed by the First Court was that which the evidence
required. . R ; P E
“The decree of the Lower Appellate Court is reversed and that of
the First Court is restored with costs, '

.
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Sk L7 Civil Appeal
Civil Procedure 525—526. . Mo 1gof
2906,
Before G. W. Shaw, Esq. Oc_togv_be'r
NGA HMAUNG 2and.
NGA NYO l et
NGA SAN GYAW (NGA KYAW YA,
NGA YE GYAW b us. {Ml AMA,
NGA SAN GYAUK l MI NYI MA.
MI TIN -
M! DALI |

NGA PAW TU  J

My, C. G.S. Pillay for Mr, . N.| Mr. S. Mukerjee—for Respondents.
Basu—for Appellants.

Avbitvation without the intervention of the Couri— Appeal.

Held ~that in a case where an award has been ordered to be filed in Court under
'section 526, Civil Procedure Code, the Court having disallowed an objection as
.10 tiiie validity of the submission, no appeal lies except on the grounds specified in
'section 523,

References y=—
U.B.R. 1g04-05, Civil Procedure, 40.
291. A 51.
10C.W. N. 6or.
—— —————f0g (followed).

Plaintiffs-Appellants sued to enforce an award. The plaint prayed
for a decree giving effect to the award. The Township Court treated
the plaint ae an application under section 525, Civil Procedure Code,
and ordered the award to be filed. Decree was to the effect that the
award exhibit B should be filed in Court.

Defendants-Respondents appealed to the District Court on three
grounds, (1) that the arbitrator omitted to examine parties and witnes-
ses according to law, (2) that the reference having been with regard to
the land of Bo Yan Aung and Mi Eik, and the award having dealt with
land belonging to Bo Chit Saya and Mi Ywe it was invalid, (3) that the
land of Bo Yan Ayng and Mi Eik having been divided in 1252 B. E. °
(the proceedings before the grbitrator) were barred by limitation.

'T%ra District Court without questioning its jurisdiction proceeded
to set asjde the decree of the Township Court on the ground that two
of the Defendants-Respondents had not signed the reference, and
therefore the arbitrator had no authority and the award was invalid.
The learned Additional Judge relied on paragraph 1 of Chapter II1 of
Russell's work on Arbitration (8th Edition) relating to the case *“ where
there are several parties to the deed of submission, and the considera-
tion to each to execute it is the accession of all the partiesto the
reference.”

I do not think it pecessary to go into the point. But I may remark
that it does not appear that the present was a case of that kind. What
the Township Court found was, in effect, that Defendant-Respondent
Kyaw Ya was acting for his two sisters the other Defendants-Respon-
dents, with their authority express or implied, in other words that he
was their agent (Contract Act, sections 182 and 186). :

129 ?
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Noa Kxaw Ya,
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-

The point now for determination is whether an appeal lay to the
District Court. This was dealt with in M7 E Mya and ot hers. vs.
Nga Pe* The difference that distinguishes the present case is that
the allegation that the two female Respondents were not partics to the:
reference is an objection to the validity of the subn:ission, and that is.
not one of the grounds mentioned or referred to in sections 520 and,
521, Civil Procedure Code.

The ruling of the Privy Council in Ghulam Filani and others vs.
Muhammed Hasant (1901) referred to in Mi E Mya's case has been
the subject of numerous and conflicting decisions of the different High
Courts. The latest of these is the case of Fanoki Nath Guha vs.
Brojo Lal Guha?f (1906) which was decided by a Full Bench of the
Calcutta High Court so recently as April last. In it the case of Chin-
tamont Aditye vs. Haladhay }:{ae't& {1905) metioned in Mz E Mya’s
case (the full report of it is published in the same volumeg) and zll the
other relevant Qecisions are referred to. The result is to confirm the
view taken in M7 £ Myad's case as far as that decision went, and also
to explain further the effect of the Prvy Council Ruling. Thelearned

- Judges were not in agreement. But the majority held that “ no appeal

lies from an order passed under section 526 of the Code directing the
filing of an award made on a submission to arbitration without the in-
tervention of a Court of Justice”. They were of opinion that, under
the Ruling of the Privy Council, an appeal would lie from an order
refusing to file an award under section 526, such an order being a
decree as defined in section 2, and no appeal being barred by section
522 ; but that if the order was one directing the award to be filed, no
appeal would lie except in the case specified in section 522, Z.e,, where
the decree is in excess of, or not in accordance with, the award.

I do not find that they intended to restrict this decision to cases in,
which the grounds alleged against the award were among those speci-
fied in sections 520 and 521 that they intended to exclude, for instance
an objection to the validity of the submission, as suggested by Mr.
Justice Mukerji in Chintamoni's case.

The ground on which they seem to have proceeded is that, as ex-
plained in the Privy Council judgment, the provisions of the Civil Pro-
cedure Code are intended to give effect to the principle of finality, and
that, as interpreted by the Privy Council, the order of the Court filing
an award is final except on the grounds stated in section §22. Hence,
when the Court has considered objections and disallowed them, there
is no appeal against that decision. It is for the Court to which an .
application is made under section 525, to consider whether there wasa
reference, that is a valid reference, to arbitration. The objections that
may be taken are not strictly confined to those enumerated in sectiong
$20.and §21. Section 526 says, “If no ground suck as is mentioned

“or referred toin sections 520 and 521 be shown.” Among the

grounds in section 520 is_an objection to the legality of the award

‘apparent on the face of it. Putting these provisions together, it appears

*[I,B.R !gc*-os,élfv.?r(‘). 40. I © '{ 1o C.W.N,, 60g.
T 29 LA, 51, £ “oo b § 50 COWL.NG, Gor. o
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to me that if an objection to the validity of the submission is made and
the Court disallowed it, no distinction can be drawn between such a case
and one where an objection is taken, which is specifically mentioned in
gection 520 or section 521. The intention of the Code seems to be
that in the one case as much as in the other no appeal shall lie except
onsthe grounds mentioned in section 522, The principle of finality
appears to be equally applicable.

Now in the present case the objections which Defendants-Respon-
dents took in their written statement were the same which they put
forward in their petition of appeal to the District Conrt. They did not
include the allegation that the female Respondents were not parties to
the reference, The Judge of the Township Court took notice of this
fact, and further gave good reasons for his opinion that Respondents
were fully aware of the reference and the arbitrarion proceedings, in
short that they authorized Respondent Kyaw Ya to act for them,
This was a sound and a reasonable conclusion, in accordance with the
admitted facts, and also with the practice of Burmans in matters of
family partitions, Defendants-Respondents constituted one branch
and the Plaintiffs other branches, Each branch was represented by

one or more of its members. In these circumstances I am of opinion .

that no appeal lay from the decree of the Township Court.
The decree of the Lower Aﬁpellate Court is set aside and " that of
the First Court is restored with costs,

121
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Contract.

Before A. M. B. [rwin, Esg.
E. A. LUDDY ».C. P.R. ARUNACHELLUM CHETTY.
L -
My, H.M, Litter—for appellant. | Mr. H. N. Hivjee—for respondent.

) ~ Held,~ that a lien over money lent may be created by deposit of a non-negotia~
ble document which is evidence of the loan. Such a transaction is not necessarily
contiary to public policy.

Rahim Bakhsh, Head Clerk to the Cantonment Committee, appa-
rently gave security for the due perfcrmance of his duties by a depo-
sit of Rs. 500, in the Post Office Savings Bank, and siubsequently agreed
to the Committee taking and using that money in the purchase of
bullocks, the Committee giving him in exchange a receipt in the follow-
ing terms :—

‘T acknowledge to have received from Rahim Bakhsh, Head Clerk, the
amount of his security deposit, namely, five hundred rupees, as an advance to the
Cantonment Committee for the purchase of conservancy bullocks. The same to be
replaced in the Post Office Savings Bank within three months.

* ¥ * * *

Cantonment Magistrate.’

Rahim Bakhsh died, and appellant obtained two decrees against his
legal representative. In execution of these decrees he attached the se-
curity deposit of Rs. 500. Respondent then sued the same representa-
tive on a promissory note for Rs. 225 and put in the Magistrate’s receipt
which had been deposited with him as security for the loan of Rs. 225.
On this he obtained a decree, with a declaration that he had a lien on
the deposit of Rs. 500.

Appellant sued to set aside this declaration in the decree, on the
rounclp that it was wrongfully and fraudulently obtained, and that
the “handing over” of the receipt did not create a lien over the Rs. 500.
The Lower %murt held that there is avalid lien, and dismissed the suit,
The allegation of fraud is abandoned, and the only question in this
appeal is whether the deposit of the document creates a lien over the
money.

Appellant cited Ghose’s Law of Mortgage in India, pages 202 and
147, and respondent cited Cavanagh’s Law of Money Securities, page
223,

Appellant’s argument, as finally stated, was, if I understood it aright,
that the document is not evidence of title, but merely evidence that
Rahim Bakhsh lent the money to the Cantonment Committee and that
hypothecation of the money by deposit of the receipt is not lawful,

133,

Civsl Appeal No.
206 of 1903,
Sany. 18th,
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respect of the smaller bets ooaSLﬁasEiS, They sat aé tables and received

money wagered on the race, granting receipts for the same, Their
business was simply to keep this money till the race was decided and
then it to pay over to the winners, In other words they were stake-
holders, (¢./. Cunningham and Shephard’s Contract Act, gth edition
pages 133, 134, bet on the definition of a wager.

Plaintiff-applicant appears to have bet Rs. 38 on ‘“Seinban,”
against Rs. 35 on “ Shwelaung ’’ by somebody else. ,_

If "the plaintiff-applicant had simply sued for the recovery of his
stake, it would have been necessary to set aside the decrees of th
Lower Courts. The ruling of this Court already cited and the authori-
ties therein referred to would have required this.

Only one heat was run, which Seinban won. A quarrel then arose

- among the crew of the Shwelaung, the captain of which was suspected

by his men of having been bribed by the other side. The race was.
therefore stopped for fear of a riot. - The managers of the race held
an enquiry and gave out by public proclamationt hat the stakes of
hounest bettors would be returned, but those of bettors suspected of
having engaged in the swindle would be confiscated and applied to the-
purposes of the Pagoda.

There was evidence that friends of the plaintiff-applicant repeatedly
demanded from defendants-respondents money on behalf of their party,
whether the original stakes or the whole winnings is not very clear.
Plaintiff-applicant was unable to show that he had made a specific
demand for the return of his particular stake. But there seems no
reason to doubt that he did all he could to get back his money, if not.
to get his winnings too. It is not pretended that his money was paid.
over to the other side on the event of the wager. *He was suspected:
of being one of the swindlers, and his stake was thetefore confiscated.

The 1st defendant-respondent who was the headman and the chief
manager of the whole Pagoda festival, including the boat race, claimed
to have acted on the authority of rules drawn up by himself Jbeforehand
for the management of the race. These rules provided that if an
breach of them was committed the decision of the Managers gg&cqé
should be final,

I think they were also intended to declare that the decision of the
Managers should be final in any other matters connected with the
Pagoda festival. But the language is not very clear, and the Court
Translator does not think it bears this meaning. The rules for the
race contained no express reference to the confiscation of stakes
deposited by bettors. Apart from this it was not shown that plaintiff--
applicant had been made acquainted with the rules, or had agreed to
abide by the decision of the Managers in a matter of the kind.

The point, however, which must, I think, decide this case is one that
was overlooked by both the Courts below. This is the more extraordi-
naty because it was that on which the special Court of Lower Burma.

“decided the case of Queen-Empress v. Po Twe* iz, that where the—

plaintiff did not repudiate the wager biit demanded the whole winnings.
he could get nothing, not even the stake he had himself deposited.

*5. ]J. L. B,, 130."
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The same rule was laid down in Mearings v. Helltngs quoted in
the note to page 366, of Pollock on Contracts.:— _

“A man cannot sue a stake-holder for the whole of the sweepstake he has won
“in a lottery and then reply to the objection of illegality that if the whole thing is
“illegal he must at all events recover his own stake, Allegans contravia non
“ est audiendus.” >

I am unable to find that this rule has been departed from in any
recent decision. -
 In Burge v. Askley and Smith cited above Lord Justice Smith
quoting from a previous case in which he had summed up the law on
the. matter said:— ~ o

1t has been held by authorites which it is far too late now to question, that, as
“ soon as one party to a gaming contract receives notice from the other party that
“the former declines to abide any longer by the wagerisg cintract, money dep -
‘“sited by him thereupon ceases to be money deposited in the hands of the latter
“f to abide the event on which any wager shall have been made’; and any money
“ still in the latter’s hands unappropriated by him becomes money of the former
““ without any good reason for the latter detaining it; and in such circumstances
““an action for monev had and received to the plaintiff's use will lie.”

~ From this | think it is clear that there must be a substantial repudia-
tion of the wager before a depositor can recover his stake.
On this ground, therefore, ! hold that plaintiff-applicant’s suit must
fail,
The application is dismissed with costs.

Nca f—!r.uue ;

e
Nea Kyan THa.
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Contract—23.

Before A. M. B, Irwin, Esg, C.S.1.
MAUNG THA DUN ». MAUNG SU YA,
Mr. 4. C. Mukerjee—for Applicant, | Mr. S. Mukerjee—for Respondent.

Money lent for the purpose of enabling the borrower to gamble is not recover-
able by civil suit if the gambling contemplated by the partiess when the money was
lent is such as is prohibited by law, but if the gambling is not illegal a suit for the
recovery of the loan will lie.

Reference :—
U. B. R,, 1897-1901, 322.

Respondent sued applicant on a bond for Rs. 48, dated 24th May
1902. Applicant replied-that the bond was executed for money lost
at gaming, and therefore he should not pay. He was not examined as
a witness, but before settlement of issues he said that Rs. 40 of the
whole amount had been borrowed by him from plaintiff for the purpose
of gambling at a pagoda festival in 1900. Plaintiff denied that he had
lost the money gambling. He did not expressly deny that the money
was lent for t{e purpose of enabling defendant to gamble.

The issues fixed were whether the money was due for money bor-
rowed, and whether it was on account of a gambling debt at a pagoda
festival. There was no issue on the point whether it was lent for the
purpose of enabliug defendant to gamble nor whether the gambling
was such as is prohibited by law.

The Court of First Instance found that Plaintiff had treated a gam-
bling debt as money borrowed, and that plaintiff had instituted a pre-
vious suit for the same debt and had withdrawn it has he did not think
he would succeed. For these reasons the suit was dismissed.

The District Judge said that plaintiff alleged that Rs. 48 was the

balance due on a decree which he obtained for Rs. 60-10-0 in the.
Frevious suit, No, 37 of 1903. He found that the bond was executed-

or that balance, and held that it was too late to raise the defence
that the money was lent for the purpose of gambling. He gave plain-
tiff a decree for Rs, 72-7-8. I may remark here that the appellate
decree does not agree with the judgment; it gives plaintiff nothing.

I do not know where the learned Judge got the allegation which he
imputes to Plaintiff. There was no decree for plaintiff in suit 37.
On the contrary it was dismissed by consent. Consent was given
because the bond now sued on was executed the same day.

. The bond was executed to secure money lent to enable defendant-
applicant to gamble. If the gambling contemplated by the parties
when the money was lent was such as is prohibited by law, then the
consideration or object was opposed to public policy and the agree=
ment is void, but if the gambling was not illegal then the agreement is
not void and the suit would lie, So much, or at least the first part of

REY

. Civil Rewision
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Maune Taa Duw the proposition, was clearly laid down in Maung Po Saung v. Maung

.
Mavxne Su Va,

Min Naung* ard both the Lower Courts ought to have seen that the
case turn:d on this point, yet it was not considered at all. The evi-
denceis that the gambling was first in the Myothugy?'s compound and
afterwards in the bazaar, where there was a dagng. If these were places
to which the public have access, or if they were used as common gaming

~ houses, then but not otherwise, the gambling was illegal.

The first Court found that the money was not borrowed atall. The
Lower Appellate Court has not considered that finding, and it goes
beyond the defendant’s own statement. The learned Judge remarked
that the plea of the consideration being unlawful, ought to have been’
raised, in suit No. 37. It was raised, but that suit never came to trial.
The decision of the Appellate Court being based on the wholly imagi-
nary supposition that the bond was for balance of decree money, it
must be held that the Court acted with material irregularity.

I reverse the decree of the District Court and direct that it re-
admit the appeal and dispose of it according to law. It may perhaps
be necessary to take further evidence to ascertain whether the object
of the loan was to enable defendant to play in a common gaming house

“or to play for money with an instrument of gaming in a place to which

the public have access. .
There will be no order for costs, as applicant, on his own showing,
is trying to avoid paying a debt of honour.

C——

* U. B. R., 1897-1901, 322.

140



OCT. 1905.] UPPER BURMA RULINGS. 9

Contract—5s5, 107.

Before G, W, Shaw, Esq.

NGA SHWE TU 2. NGA CHIT SON.

Mr. C. G. S. Pillay—for Appellant. | Mr, H. N. Hirjee—for Respondent.

Where a party to a contract is at liberty to rescind it under section §5, and does
80, section 107 has no application. The meaning of section 107 is that “if
Defendant-Respondent instead of rescinding the contract had chosen to resell at
the Plaintifi-Appellant’s risk, then, in order to be abe to hold Plaintiff-Appellant
llable for any loss on resale he would have had tocomply with section 107 by giving
teasonable notice to the Plaintiff-Appellant,”

Reference i —

I. L. R. 6 Cal. 64, s '

Piaintiﬁ-A[fpellant sued for Rs, 2,000 damages for breach of a
contract to sell 5,500 baskets of chillies,

The first Court found for the Plaintiff-Appellant for the full amount
claimed. This decision was reversed on appeal by the District Court.

The grounds of the present second appeal are (1) that the findings
of the Lower Appellate Court are against the weight of evidence; (2)
that the Lower Appellate Court did not correctly apply the law bearing
-on the case ; (3) that the Lower Appellate Court should have held that
the market va?ue was Rs. 40 per 100 viss.

Both Courts have found that there was an express agreement that
Plaintiff- Appellant was to take delivery before the end of the month
of second Waso, and that no extension of time was granted. This find-

ing must,l think, be accepted. It is evident that there was no evidence

to support the witness Paw Ta, and the conduct of Plaintiff-Appellant
is inconsistent with an extension of time having been agreed to. The
first Court did not come to a definite finding as to whether Plaintiff-
pellant made default, The learned Judge went astray as to the
-effects of ownershi having passed, and the rights of the seller under his
lien, and alsoas to &e application of section 107 of the Contract Act, and
decided in Plaintiff-Appellant’s favour on the ground that the Defend-
-ant-Respondent did not give the notice required by section 107, thereby
-assuming that Plaintiff-Appellant did make default in delivery.

The Lower Appellate Court applied section 55 of the Contract Act
and held that Plaintiff-Appellant failed to take delivery within the
stipulated time. On this point I am clearly of opinion that the learned
Additional Judge was right,

It is evident from the conduct of the parties, and especially of
Plaintiff-Appellant himself, that the understanding was for payment
-on delivery. If this had not been so, there would have been no neces-

~-8ity for Plaintiff-Appellant to take any money at all, much less to g0
back to Pakfkku to get the Rs. 2,000 odd rupees which were short. It

14
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has not been suggested that payment at a future date was a part of the
contract. Apart from this the conduct of Plaintiff-Appellant and his
companions on the last day of second Waso was not that of persons
who really wished to make a bond fide offer-to make delivery on that
day. They did not arrive on the spot till 5 o’clock in the evening,
Shwe Tu, the Plaintiff-Appellant bimself, instead of going to Defend-
ant-Respondent’s house and saying he had come to take delivery, never
went near it, but spent his time in visiting an aunt, and contended him=
self with sending Po Thein and a Chinese servant of a Chinaman to
whom it would appear be had resold the chillies, and whose money the
Rs. 1,000 were.  Then Fo Thein made no proper enquiry for Defend-
ant-Respondent or his wife. He was contented with the information
given him by a boy outside Defendant-Respondent’s house that
Defendant-Respondent was out and at once marched off again. The
offer, if it was an offer, by Paw Ta, the broker at 10 o'clock at night
was not in time. Section 47 of the Contract Act is clear authority as
to that.

Then the Lower Appellate Court rightly enough said that it was
open to Defendant-Respondent torescind the contract(under section 55)
or to resell under section 107, But here the Additional Judge went
wrong. He says the Defendant-Respondent elected to resell (under
section 107) and thercfore had to give Plaintiff-Appellant notice. This
is to misunderstand the situation. If Defendart-Respondent was at
liberty to rescind the contract under section 55, the property in the
chillies if it had passed was thereupon revested in him (sec Buldeo Doss
v. Howe* quoted in Cunningham and Shephard’s note to section 55), and
he could do what he liked with them. What section 107 means is that
if Defendant-Respondent, instead of rescinding the contract, had chosen
to resell at the Plaintiff- Appellant’s risk, then, in order to be able to hold
Plaintiff-Appellant liable for any loss on resale, he would have had to.
comply with section 107 by giving reasonable notice to the Plaintiff-
Appellant, Thisis not what Defendant-Respondent did at all, - There:
was no occagion for him to resort to section 107 ; he was able to sell at
an advantage, and the election which he made was to rescind his
contract with Plaintiff-Appellant (see Cunningham and Shepherd’s note

‘to section 107). In these circumstances, it is unnecessary to gointo the

. question whether Defendant-Repondent gave reasonable notice within

the meaning of section 107. Itis also of conrse immaterial whether
the property had or had not passed to Plaintiff-Appellant. To sum up-

"the case there was a contract in which time was of the essence.

Plaintiff-Appellant failed to do his part of it within the time stipulated.
The Defendant-Respondent was therefore entitled to rescind and did
rescind the contract. The Plaintiff-Appellant has no cause of action
against Defendant-Respondent and his claim must be dismissed.

. The appeal is dismissed with costs.

*LL.R.6Cal64
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Execution of Decree, Sections 230, 235 and 245, Civil
Procedure Code.

Before A, M. B. Irwin, Esq.
MAUNG THA DUN «+ MAUNG THIN.

Mr. F. C.Chatterjee, for Appellant, | Mr, H, N. Hirjee, for Respondent.

A Civil Court may send a decree simultaneously to two other Courts for execu=
gon at:.d issue process in execution itself without waiting for the reports of the other

our

Execution may not be ordered on an application which does not comply with the
provisions of section 235, Code of Civil Procedure,

Execution may be had simultaneoug{ against the person and property of the
judgment-debtor unless there be special cause to the contrary.

Reference :—
l‘: M. I- Au Page 539 (!8?’)0

The District Court of Mandalay sent copies of its decree for execu-
tion to the Courts both of Katha and of Sagaing. Before any certi-
ficate of the result of execution in those districts had been obtained, the
decree-holder applied to the Mandalay Court to arrest the debtor in
execution, He was arrested, and objected to the arrest on the grounds
that it was not proved that he had made away with any property in
the other districts aur that he had tried to abscond. The Additional
Judge ignored these objections altogether and recorded that the
only points for consideration were whether the debtor was too poor or
for any sufficient reason could not pay the debt. Not being satisfied on
these points he committed the debtor to prison. .

In this Court it is said that the Mandalay Court should not proceed
to execute theé decree in any manner until it obtains a certificate from
the other Courts of the results of execution there. It is admitted that
there is no express prohibition in the Code, but the learned Advocate
for Appellant argues that it is the manifest intention of the legislature
that execution of one decree should not proceed simultaneously in two
different Courts. Curiously enough he has not objected to the send-
ing of the decree simultaneously to Katha and Sagaing, but only to
the warrant of arrest issued in Mandalay. The point was decided by
the Privy Council in Soroda Prosand Mullick v Luchmeeput
Stngh Doogur * ¢ On consideration of the Code their Lordships can
find nothing to prevent this beingdove. On the contrary the procedure
is well adapted to allow of it, and of its being done most beneficially
for the creditor and without injustice to the debtor.” That was not
under the present Code, but I can find nothing in the present Code to

revent the practice. I hold that the sending of the decree to other
gourts is not a legal bar to its execution at the same time in Man-

dalay.

* 14, M. L. A, page 529 (1872).

Iy 2
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Appellant takes exception to the application on which the warrant
of arrest was issued. It is not in the form prescribed in section 235,
it is not verified as required by that section, and the so-called affidavit
appended to it has not been sworn to. [sis urged that section 245
prohibits the Court absolutely from taking action on an ar plication
for execution until the provisions of section 235 are comphed with.
In particular it is said that the information required by clauses (¢)
and (/) is not supplied. Respondent replies that the information re-
quired by clause (#) is contained in the application and is sufficient and
that section 245 leaves the Court a discretion. The language of sec-
tion 245 is puite clear, The last’ sentence of paragraph 1 makes it

- plain that the only discretion allowed by the preceding paragraph is

to either reject the application or allow it to be amended. No other
course is permissible. In the present case neither was done. The issue
of the warrant was irregular and wrong, but "under section 578 that is
not a sufficient reason for reversing the order of committal unless the
irregularity affects the merits of the case. '

Appellant says the arrest was applied for on insufficient grounds, in
order to prevent the debtor from appealing against the decree, and that
the Court has not exercised a proper discretion in ordering imprison-
ment. It is pointed out that the decree-holder had no personal know-
ledge of the results of execution in the other districts, and there is
nothing to show that the debtor tried to abscond. The Lower Court
brushed aside all this considerations, and imprisoned him because it
was not shown that he could not pay. The law is contained in thesecond
paragraph of section 230. 1 have not been réferred to any rulings
bearing on this clause, nor have I found any which would govern the
present case. I take it that as a rule the decree-holder can proceed
simultaneously against both the person and the property of the debtor,
and the Code merely giVes the Court a discretion to refuse for special -
cause, | donot think any special cause has been shownyin the present
icase. .

I dismiss the appeal, but without costs, as the application for exe-
cution was not made in proper form.

.Mq
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Evidence 58—Non-registration.

Before G. W, Shaw, Esg. Civil Secomd
gﬁul?Ec{NK}:&mé \y;IAN 1 Appea!ﬁ\;c:fo 3320f
MA THET TU | Augﬂ_f_f_fmd-
MA E ME , §MAUNG PO WIN.

MAUNG THET PON " UMA SAN ME,
U BYA

MA E NYEIN

MAUNG SHEIN J

" Mr. H, N. Hirjes—Advocate, for appellant,
My, A. C. Mukerjee—Advocate for respondents.

Held,—that where a document is by reference included in the plaint or written
statement, and its terms and execution admitted on the record by the pleadings it
is not necessary to prove it or put it in evidence and its non-registration is im-
material, :

See Buddhist Law-~Inheritance, page 1.

10
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Evidence 35, 91, 1I5.

Before G. W. Shaw, Esq.

MISA U
MI NGE GYI
NGA CHIT MAUNG }v. NGA PYAN.
NGA SHWE THAW |
> NGA HLWA J
My, S. Mukerjee—for Appellants. | Mr. C. G. S, Pillay—for Respondent,
Effect and value of entries of mortgages in Settlement Records—Estoppel—
Held—that entries of mortgages in Settlement Records are made in the course
of official duty and are relevant under section 35, Evidence Act.
¥ Held also—that if the Delendants allowed the Plaintiff to register himself as the
owner in the Settlement Records, this did not estop him from contesting Plaintiff’s
claim to the land.

Refevences :—
2 L. B.R., 56.
U. B. R,, 1892 —18g6, 11, 379.

The Plaintiff-Respondent sued to redeem certain land called
Tanaungbin on payment of Rs. 233-6-0. He alleged that Defendants-
Appellanty’ predecessors in title had a dispute with himself aad his
brother Kan Gyi in 1228 B. E. about this land and that as a result of
an arbitration award, it was decided that Plaintiff-Respondent’s party
was to redeem for Rs. 233-6-0, but being unable to do this, they mort-
gaged the land to Defendants-Appellant’s predecessors, The Defend-
ants-Appellants «denied all these allegations. It was admitted that
Defendants-Appellants and their predecessors had been in possession
for a great number of years,~—66 years or more,

It was stated that the award was lost in a fire, and secondary

evidence of its contents may be taken to have been admissible,
The Plaintiff called two witnesses , and as the First Court pointed
out, they gave three different accounts of the arbitration proce:dings.
‘But assumiog that the award was proved, this would not help the
Plaintiff-Respondent. Anything might have happened after the award.
To succeed, it was necessary for Plaintiff-Respondent to prove the
mortgage he alleged. '

He produced what he said was the original mortgage deed a para-
baik document, but he failed to prove it. The only surviving witness
Kan Gyi, the Plaintiff-Respondent’s brother (who ought to have been
a co-plaintiff), was illiterate, and therefore incapacitated from proving
it. In these circumstances oral evidence of the mortgage was exclud-
ed by section g1, Evidence Act. The First Court dismissed the suit.

In the petition of appeal to the District Court, the Plaintiff Res-
Eondent raised a new point, 77s., that the land stood in the Revenue

ecords in the name of Plaintiff-Respondent’s grandmother, Mi Hla

We (deceased) as owner, and of the Defendant-Appellants as mort-

gagees. The extract from the Kwin map and register for the year
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-

Mt Sa U 1903-04, filed by the Plaintiff-Respondent with his plaint supported:
v, . . : :
Nea Pyay, this assertion, Acting apparently on this. fact, the Lower Appellate-
——  court sent for the Settlement map and Register and found that they .
contained similar entries. The learned Additional Judge, however,
omitted to have copies of this additional documentary evidence filed in
the record, and the consequence is that it is not now before me.

The Lower Appellate Court applying .the Ruling in 37 Zef vs,
Kyi Nyo* held that Defendants-Appellants “intentionally allowed
Kan Gyi to appear as the ostensible owner of the land and themselves
as the mortgagees when the public survey and tenures were registered,”
and that this ““estops them from setting up a claim as the owners of
the land.”

The learned Additional Judge omitted to observe that Mi Zet's
was not a parallel case. There, the Plaintiff was a third party; who had
been led to purchase the land from the apparent owner owing to the
Defendant allowing the latter to hold himself out as the owner. In
the present case there was no third party, and Defendants-Appellants,
if they intentionally allowed Plaintiff-Respondent to hold himself out
as the owner, did not cause or permit Azm or any one else to believe
it to be true and to act upon such belief (section 115). The question
of estoppel does not arise at all, and the admission of the Defendants-

- Appellants’ Advocate in the Lower Appellate Court goes for nothing,
ras it was an erroneous opinion which does not bind the Defendants-
Appeilants. e

The Settlement Records are merely a piece of evidence relevant
under section 35, Evidence Act, and the weight4nd probative value to
be given to them is a matter to be decided by the Court.

%utries as to mortgages are made by Settlement Officers in accord-
ance with the Directions to Settlement Officers, which are executive
instructions for the purpose of giving effect to the rules framed under
section 2¢ of the Land and Revenue Regulationsas to “ the documents:
(including maps) to be comprised in the record of rights and their
contents,”” etc. These rules themselves do not in fact prescribe
entries as to mortgages in the original record of rights though they do
provide for such transactions occurring afterwards, being reported and
recorded. '

It is, therefore, perhaps, open to doubt, whether the entry of a
mortgage in the settlement map and register is, strictly speaking,.
covered by legislative authority, :

But I do not think it car be said that it is not “made” by the
Settlement Officer “ in the discharge of his official duty” in the face off
the detailed instructions contained in the Directions referred to above,

' These lay down that the Register of holdings and tenures, Register

I (which is here in question) is to show the exact circumstances of

" each holding in the last year of Settlement operations, and the materials
are to be compiled from records made in the field during the marking.

of holdings. As to this marking of holdings, the people should be

required by written notice to bein readiness to accompany the holding

*U. B: R., 9246 1L, 379.
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UPPER BURMA RULINGS., 5

marker on a specified day to point out their holdings. The holding
marker is to write down the name of the person in possession, his
father's name, etc., adding the name of any tenant or mortgagee there
may be, and the Settlement Officer is to check the holding marker’s
lists, which are also checked by the Inspector. Then when all are
marked off on a map, the Settlement Officer or Assistant Settlement
Officer is to fix a day for the attendance of the people of the vlllage,

and when all are before him he is “ to determine and record the tenure .

-upon which each person holds.” When the record of tenures is com-

pleted, the papers are to be made over to the Rocord Department of
the office * for entry of the holdings ip Register 1.”

It is evident therefore that if this procedure is properly carried out
the remarks made by the Privy Council in the case quoted in the Lower
Burma case of Ya Gyaw vs. Mz Ngwe* are as applicable to entries,

-e.g., relating to mortgages, as to maps and surveys.

The question is whether this evidence in the present case is sufficient
to establish the mortgage on which the Plaintifi-Respondent relies.

Section 91, Evidence Act, declares that no evidence shall be given
of the terms of any disposition of property reduced to writing, but the
document itself (or secondary evidence of its contents where secondary
evidence is admissible).

The evidence as Settlement records is apparently an exception to
this rule. * It is not an admission in writing by the party within the
meaning of section 65 (4). It comes in simply under section 35.

Is it then in its nature, and having regard to the circumstances under
which the entries ought to have been made, to be regarded as sufficient
proof of the mortgage, in the absence of all other evidence? Itis to
be observed that the directions referred to provide for the possibility of
mistakes, and it is apparent that in the present case, the holding marker

. might have been induced to make the preliminary entry by the fraud of
the Plaintiff-Respondent, and that it might have been confirmed by
the Settlement Officer in the absence of ithe Defendants-Appellants.
There is no evidence whatever on the record -as to the circumstances
under which the entry was made : nothing to show even what Defend-
ants-Appellants had to say about it. The point was not specifically
raised in the First Court, and the Judge characteristically took no notice
of it, and never thought of asking about it, This was a fault on the
part of the Judge, but the Plaintiff-Respondent must be held responsible
for not putting this evidence properly before the Court. In view of the

admitted fact of Defendants-Appellants’ long possession, it appears to

me that it would not be safe to act upon the evidence of the Settlement
Records alone. The Plaintiff Respondent comes into Court alleging
-an ancient mortgage, and on the strength of it he seeks to oust the
Defendants-Appellants who have been 6o years or more in possession.
It is, in accordance with the principles on which the decisions of this
-Court have gone for many years, that in such a case the Plaintiff-
Respondent must be required to prove his alleged mortgage by the
-strongest and most satisfactory evidence.

*2. L. B, R. 56,
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UPPER BURMA RULINGS,

MiSAU Allowing all due weight to entries in Settlement Records, I do not
N o think they can be held to be evidence of this character, alone and
ca PyYan. " y
e unsupported in any sort of way.

For these reasons [ am of opinion that the Plaintiff-Respondent’s,
suit ought to be dismissed.

I set aside the decree of the Lower Appellate and direct that the-
Plaintiff-Respondent’s suit be dismissed with costs,

£



OCT. 1903.] UPPER BURMA RULINGS. : 7

Evidence—110.

Before G. W, Shaw, Esg.
MI EIN KIN », NGA LE.

Mr. ¥. C. Chatterjee—for Appellant,

Meaning of possession—Burden of proof in cases of wrongful dispossession in
suits under section g, Specific Relief Act, and suits based on title,

Held—that possession in section 110, Evidence Act, means actual present
possession and that in suits (other than suits under. section ?, Specific Relief . Act,
in which wrongful possession is alléged, the burden of proof lies upon the plaintiff
to prove title as well as the wrongful dispossession. Also that in such suits evidence
of previous long pussession is evidence of title.

Refevaiices =

8 W. R, Civil v 386 ‘I.L.R., 8 Bom. we 371
12 Do, wi 472 J Do., 25 Bom. e 287
20 Do. e 458 ! Do., 23 Mad, v 179

7L A, o 73 Do., 2o Cal ... 834

5 C. L, R. 78 12 All .. 4b

s 2 Do.,
U, B. R., 1897—1901, II, 421.

On the 3oth September last Plaintiff-Respondent sued for posses-
sion of '89 acre of land called pomésadin alleging that it belonged to
his futher, Kauk Ya, who got it on a partition between himself and his
sister Mi Se, that he (plaintiff-respondent) succeeded to it on his
father's death, and worﬁed it for six years, and that on the 11th
Tawthalin lasan 1206 (=19th September 1g04), Defendant-Appellant
forcibly ploughed the land and disturbed his possession. Defendant-
Appellant atimitted that she entered upon the land at the time stated,
and that it had previously been worked by Plaintiff-Respondent. Her
defence was that the land was not Kauk Ya’s, but was part of the
inheritance of Mi The The, the mother of Kauk Ya, and Mi Se (who
was Defendant-Appellant’s mother), She denied the division alleged
_biy Plaintiff-Respondent and said that there was a partition of Mi

he The’s inheritance among the co-heirs “about five years ago,” at
which she (Defendant-Appellant) obtained the land in suit (as part of
her share), Evidence was adduced on both sides and the Township.
Court found against Flaintiff-Respondent on the grounds that the land
was included in the partition alleged by defendant-appellant, and that
Plaintifi-Respondent had failed to produce satisfactory evidence that
the land was his father’s share.

The Lower Appellate Court reversed this decision, holding that
Plaintiff-Respondent was in possession and that the burden of proof
was on Defendant-Appellant, the forcible ouster, and that she had not
discharged it. In this second appeal it is one of the objections that
there was no proof of forcible dispossession, and therefore the burden
of proof was on the Defendant-Appellant.

1)

Civil Appeal
No, 7o'§f
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On this point the learned Advocate for the Defendant-Appellant
has sought to maintain the position that even if Defendant-Appellant .
is a trespasser, the decision must be apart from section 110, Evidence
Act, in favour of the party which adduces the better proof of title.

In their note to section 110, Evidence Act, Messrs. Amir Ali and
Woodrofie say, quoting from Domats’ Civil Law, “The ordinary
rule is that force does not interrupt possession. He, whose possession
has been interrupted by an act of violence without any form of law,
or justice, is nevertheless considered as a possessor because he has the
right to enter into possession again.” y

The English law appears to' be based on this principle and the
earlier decision in this country were in accordance with it, Kiwaja
Ingatullah Chiudri 'v. Kishn Sundar Sarma (1867)% Gour
Paroy and another v. Wuma Sundavi Debla avid othevs (1869),t
and Muhamad Bakhsh v. Abdul Kavim and others (1873)1. Then
the Privy Council in Wise v. Amévunnisa Khatun (1879)§ laid down
the section 15 of Act XIV of 1859 {corresponding to section g of the
Specific Relief Act, 1877) bars a plaintiff’s right to recover simply on
the strength of previous possession without entering into the question
of title, when his suit has not been brought within six months of
dispossession. :

. In the same year Prinsep, ]., dissenting from the judgment in Kqwa
Manji and others v. Khawadé Nussie (1879),| acase almost precisely
like the present case, expressed the same view, His exposition of
the law was that there are two kinds of suit provided by law (1) a
possessory suit under section 9, Specific Relief Act, (2) a sujt for
possession by establishment of title, that if a plainéiff neglects to bring
a suit under section g he loses the advantages of seetion 110, Evidence
Act, which applies only to-actual and present possession, that proof

~of previous pdssession‘is no evidence of title except in a possessory

suit, and though the plaintiff may sue within 6 months of disposses-e
sion, if he does not choose to bring a possessory suit, but seek to
recover by proof of his own title, he foregoes the advantages which

“he might otherwise have obtained in return for which he has been
~able to ‘have'his dispute determined in one suit, with full right of

appeal. Inlater cases Benches of the Calcutta High Court followed

‘Wise v. Amirunnisa, which they interpreted in the sense above
woted. )

But a Bench of the Bombay High Court in 1884 in Krishnavay

Yashvant and others v. Vasudev Apaji Ghotikarq held that the

judgment in Wise v. Amirunnisa is not to be understood as laying
down that a plaintiff is precluded from relying on his possession against
a trespasser where he has not availed himself of the provisions of
section 15 of Act XIV of 1859 {section 9, Specific Relief Act), since in
that case the defendants were persons deriving. title from the real

“OWRETS, -

* 8W.R:Civit386. | ‘t20W:R.458. | I §C.L.R, 2’8
t 12 W. R, Civil 472. § VIL LA . 73. .| 9 I.L.R.; 8 Bom:371:

t5 2
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In Hanmantrav and anothev v. Secretavy of State for India
(1900) * ‘it was held that a plaintiff in possession (not shown to have
wrongfully originated) -had right to possession against the whole world
except a person who could show.a better title, and the onus was there-
fore on the defendant. That was a declaratory suit, and the plaintiff
was in possession. But Mr. Justice Ranade said, “ whena a person who

is in possession has been dispossessed and sues to recover, the fact of

his previous possession will not entitle him to a decree unless he sues

‘under section 9, Specific Relief Act, within six months. If he sues after
six months he must prave a prZmd facze title. In such a case possession
is evidence of title. A plaintiff who proves such possession and
subsequent disturbance shifts the burden of proof .on to the defendant
‘when a prima facze title is made out. But mere wrongful possession
is-insufficient to shift the burden of proof.”

In Mustafa Sahib and others v. Santha Pillaz {1899) T it was
held by Subramania Ayyar that a person ousted by another who hasno
title is entitled to recover by virtue of the possession he had before
ouster, even though that possession was without any title, and that
section 9, Specific Relief Act, cannot be held to take away any remedy
-available with reference to the well recognized-doctrine that possession
inlaw is a substantive right or interest which exists and has legal
incidents and advantages apart from the true owner's title,. But Mr.
Justice O’Farrell in the same case was of opinion that a plaintiff seek-
ing to recover possession without title after being forcibly ousted by a
-defendant having a good title can only do so under section 9, Specific
Relief, Act.

In Zsmaél Avit v. Muhammad Ghausi the Privy Council in
1893 had held that lawful possession was sufficient evidence of right
as owner as against a person who had no title whatever and was a mere
trespasser and the former was eutitled to a declaratory decree and an
injunction, The ground taken was that if he had been dispossessed the

laintiff covld have sued for possession under section g, Specific
Relief Act,

.From this selection of decisions it will be seen that there is a
remarkable want.of unanimity on the subject of possession and dis-
possession. '

The weight of authority, however, appears to be in favour of the view
that where a plaintiff who has been dispossessed omits to take advan-
‘ta%e of the provisions of section 9, Specific Relief Act, he must prove
title. -

And I think in view of the Privy Council’s remark in the case last
-cited, that whereas in the present case the plaintiff sues within six
months, proof of his previous recent possession is evidence of title.

As o the burden of proof, I think Mr. Justice Prinsep’s definition
-of the possession contemplated by section 110, Evidence Act, as
opposed to judicial possession is correct. This view also appears to
be supported by the accepted-degisions of this Court, in connection
with section 110, Evidence Act.

*1 L. R, 35, Bom, 287. | I L.R.23, Mad,179. | {LL.R. 20, Cal, 834.

15 2,
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10 y UPPER BURMA RULINGS.

M: Eny Kiy It follows that in the first instance the burden of proof in the

No:'[,; present case lay on the Plaintiff-Respondent. But I think that if he
" proved his previous recent possession, and dispossession by Defendant-

' Appellant, and also adduced evidence sufficient to make out primé@
Jacie that he was in possession lawfully on his own account by gift or
partition, the burden of proof was shifted to Defendant-Appellant to
prove her title and right to oust the Plaintiff-Respondent. -

This I take to be the effect of Lackko v. Har Sahkai* (1887), a
case quoted in 4Zn Din v. On Garng,t and not there dissented from,
as applied to cases of wrongful dispossession, . ®

By section g, Specific Relief Act, dispoéession without the plain-
tiff’s consent is all that is required to entitle him to sue, and this I take
to be wrongful dispossession. In the present case Plaintiff-Respond-
ent was admittedly in possession fcr years. Defendant-Appellant
disturbed that possession without the permission of the Plaintiff-
Respondent. There is nothing to show that Flaintiff-Résponilent was:
on the spot or signified his acquiescence in any way. On tle contrary’
as we have seen, he lost no time in taking measures to recover the
possession from which he had been ousted, and actually instituted the:
Eresent suit within 11 days of Defendant-Appellant’s entry. He might

ave sued simply for possession under the Specific Relief Act. He
would then have enjoyed the advantage that the onus prodandi would
have unmistakably lain upon the Defendant-Appzllant in any subsequent
proceedings based on title. But as explained by Mr. Justice Prinsep
in the case above referred to, Plaintiff-Respondent did not choose to
proceed in that way. He sued on the basis of his title, and as a com-
pensating advantage he was able to get his dispute determined in one
suit, with full right of appeal. ’

On the point of Plaintiff-Respondent’s title apart from his recent
possession, there was the evidence of Nga Yauk and Nga Sin that Mi The
The gave the land to Kauk Ya and that he was in possession for many
years, Nga Yauk says 30 years, Nga Sin “ over 15 years¥ he thinks’
Both these witnesses are uncles of the parties, no more nearly related

to the Plaintiff-Respondent than to Defendant-Appellant, and as far
as can be seen impartial.

This evidence in my opinion is amply sufficient to shift the burden
of proof on to Defendant-Appellant. What evidence has Defendant-
Appellant of her right to oust the Plaintiff-Respondent. She produces:
a parabaik as ccntaining the document evidencing the partition
“ about five years ago” on which she relies, But the document is illegi-
ble. Her two witnesses Taik Kyi and Nga Thaw say that it was
written by Nga Yauk and that it dealt with the land in suit among
other lands, but they admit that Mi Thin (Plaintiff-Respondent’s mother
who was present as representing her deceased husband Kauk Ya) was
not told that this land was to be included in the partition. They say
that the document was read out to Mi Thin. But it would be quite-
unsafe to assume from this fact, if it was true, and if the document
did purport to affect the land in dispute that Mi Thin admitted this:

*L L. R. 12 All, 46. | t U. B. R, gy-o1, II, 421.
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land to be liable to partition. It is unnecessary to consider what
the effect of such an admission would have been ifyit had been proved.

Nga Yauk, the man who admittedly effected the partition and wrote
the document, states that Defendant-Appellant’s paradaiZ is not the
document he wrote and that the land in suit was not included in the
partition,

When we find that Nga Taik Kyi and Nga Tha are both husbaads
of Mi Se (defendant’s mother) Nga Thaw indeed is Defendant-Appel-
lant’s father, there can be no hesitation in preferring to believe Nga
Yauk, as the Lower Appellate Court has done.

For these reasons I am of opinion that there is no reason for
interfering with the decree of the Lower Appellate Court.

The appeal is dismissed with costs.

)55
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Evidence—92.

—_— T

Before G. W, Shaw, Esq.
1. Nga lLu Aung.
2, l[:lrga. !N,lo Ma];’ng..
- 3. Nga Myat Maung,.
% g‘ﬁ%ﬁ?’tmg‘ v, 4. Nga Shwe Kin.
* - 5. Nga Chaw.

6. Nga Mon.

7. Nga Kya Tun.
My, S. Mukerjee—for appellants,

Held=that in a suit bctween mortgagees and mortgagors it is not open to
some of the executants of the mortgage deed, who signedgas principal debtors and
mortgagors, to adduce oral evidence to prove that they were only sureties.

References :—

I.L. R, 10 AlL, 421. I. L. R.3 Cal, 194.

. 25 A{Il: ;37'. | 8C. W.3N., :ot.T

Plaintiffs-Appellants sued for Rs. 500 the balance after relinquish-
ment of Rs, 63 of principal and interest dve on a mortgage deed for
Rs, 430 with interest 4t Rs. 5 per cent. per mensem, dated the 1st
February 1902 (gth Pyatho Lazok 1263) signed by all seven of the
Defendants-Respondents as principals. Four of the Defendants-
Respondents replied that they had settled the debt in full by the pay-
ment of Rs. 350 by two of them on the 2nd Waz0 Lazan 1265 and the
assignment of Kugon land worth Rs. 300 and two bullocks worth Rs. 60
by the other two at a later date, To this Plaintifis-Appellants rejoined
that the land and pair of bullocks were transferred in satisfaction of
another debt. o

The other three Defendants-Respondents said that they were only
sureties and that they were discharged by the transaction between the
borrowers and the lender transferring the mortgaged land and bullocks,
a transaction of which they had no knowledge.

The first Court framed suitable issues, but in writing its judgment

did not deal separately with them, and omitted all reference to the

question whether the last mentioned three Defendants-Respondents
were sureties. [t found against all the Defendants-Respondents for the
amount sued for with costs. .
The Lower Appellate Court remanded the case twice, the first time
for determination of an issue whether thethree Defendants-Respondents-
Lu Aung, Nga Chaw and Kya Dun were sureties and the second time
for determination of issues as to the amount due on the day Rs. 350
were Fa.id, the value of the mortgaged property transferred to Plaintiffs-
Appellants (afterwards without the knowledge of the sureties on

account of another debt). Both Courts then seem to have lost sight of

)5F
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Land and Revenue Regulation—53 (2) (ii).

Before G. W. Shaw, Esq.
MI MA GYI1 ». NGA SHWE ZIN.
Mr. K. K. Roy—for appellant,

A right of way as an easemént is an interest in ‘land within the meaning of
section §3 (2) (ii), Land and'Revenue Regulation, and'the Civil Courts are debarred
from entertaining a suit to establish such'a right over State land.

References 1=

U. B. R. 1897-01, 1, 207.
- da— 200.
Wharton’s Law Lexicon.
Peacaock’s Law relating to Easements-in India. 2
Engyclopzedia cf the Laws of -England, Veélume II.
‘Mitra’s Law of Limitation, 4th Edition, pages 414, 437.
err’s Blackstone’s Commentaries, | N

Plaintiff-Appellant sued for a declaration of .a ‘right-of-way -as :an
easement-over-certain State -land in the occupation -of Defendant.
.Respondent. DefendantsRespondent objected 'that the suit was barred
by section ‘53 (2) (ii), Upper Burma l.and and Revenue Regulation. -

The Judge (Mr. Ross) who first -dealt with the case -held on a
Treliminat_‘y issue framed on the point that the:suit 'was * not-for any
interést in State land, but merely foraright of way over Stateland,”
-and:that there was “‘nothing in section 53:0f the -Land and Revenue
Regulation which forbids the trial of such a claim by a Civil .Court.”

. He cited no authorities-except the cases of 7ka Aungv. San Ke ¥
?Il_.d Nga Nut and another v. Mi Mi+t from which he remarked

he present suit was -distinguishab!e since it was neither for possession
nor redemption. Before evidence was taken on the remaining issues,
_another Judge.(Mr, Carr) succeeded him, and in his final judgment the
‘latter held deferring from Mr. Ross that a right of way “constituting a
distinct detraction from the dominion of the proprietor createsin favour
‘of «its holder ' what ‘he found:it "difficult’to call- anything but’an interest

adverse to'that of the ‘proprietor, He 'therefore dismissed ‘the ‘suit.

The question'is what is'to’be understcod by ‘the word interest in
‘seétion 53 (2) (i) of the Land and ‘Reévenue ‘Regulation. Theconten-
‘tion for the Appellant implies that it s used, in some restricted ‘technical

© ‘gense. ‘Liet us'see what siguification it bears in English law, where if
‘at all'we may expect to'find ‘technical limitations.

Interest is defined in Wharton’s Law Lexicon (S. V.* Interest, 2,”)

as *‘ a.Chattel Real, as a lease for yéars or a future 'estate, or indeed any
“-estate, right, or title'in:realty " and ‘R7gk# ‘in the same work (S.-V.
““Right")is defined as “a liberty of doing or possessing something
‘consistently withdaw.” ' A % v

K U. 'B.‘R.,-ts’g —rgor,'I1, 2c7, 05
tU.B.R,, 189;—-1?;01_, 11, 209+
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At page 5 of Peacock's Law relating to easements in India, [ find ,
“an easement strictly speaking is nothing more than a privilege
appurtenant to land carrying with it the right to do something or to
require something not to be done on the iand of another. But a
profit a prendre includes not merely the privilege to do, bat theright_to
take and use and is therefore something more than an easemect.
Further, while an easement, in its strictest sense can never import an
interest in land, a profit 2 prendve which gives the right to take away
a portion or the produce of another’s soil may be said to be an interest
in land. Moreover a profif a prendrve considered as a right is an
incorporeal hereditament equally with an easement.”

Again at page 64 of the same work it is said, “ an easement is an
incorporeal right exercised in or over corporeal property for the
beneficial enjoyment of other corporeal property” and “excluding for
the moment the extended meaning given to an easement by the Indian
Limitation Act, and Indian Easements Act, and confining the right
within the limits of the English definition, it is apparent that an ease-
ment is not an interest in land but a mere privilege appurtenant to the
dominant tenement and imposing upon the servient owner an obligation
to suffer something to be done or not to do something in or upon the

~ servient tenement: This view of the real nature of an easement is not

affected by section 3, clause {4) of the Land Acquisifion  Act (I of 1894),
which provides that if a person isinterested in an easement he is to be
deemed to be interested in land, such a provision applying merely to
the purposes of the Act itself.””  This statement® is supported by the
citation of six cases dating from 1610 downwards to 1887, but none of
them are available. - ' s

In the Encyclopadia of the Laws of England, Volume II, S. ¥
“Real property ”, “ hereditaments ” is explained as a comprehensive
term including not only lands and tenements, but whatsoever may be
inherited, and among * incorporeal hereditaments appurtenant '’ are

" included “rights of way......annexed to corporeal hereditaments by

prescription.”

" The extension of the meaning of easement given by the Limitation
Act, and Indian Easements Act referred to in the passage quoted
above is the inclusion of profits a prendre. '

Thus Peacock understands an easement proper like a right of way,

" to be an incorporeal hereditament appurtenant to jand, and yet not an

interest in land. But the distinction drawn does not appear to be
consistent with Wharton’s definitions of “Interest’’ and “Right” already

- quoted.

It is difficult to se: how a right of way is not a »ight #n realty,
being as it is an incorporeal hereditament appurtenant to land; and as
Peacock himself says (page 3) involving a breaking off or subtraction
of, a right or rights from the dominium or full ownership of some

-person and the annexation of such subtracted right or rights to the

domintum of another person, for the better or necessary enjoyment of -
that person's property. : .

C léa
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I think perhaps the expkanation may be found in Mitra's Law of
‘Limitation and Prescription (4th Edition). At page 4141 find ““ In one
sense every easement may be regarded as a right of property in the
owner of the dominant tenement, not a full or absolute right, but a

Zmited right or fnterest,in land which belongs to another whose
plenum dominium is diminished to the eXtent to which his estate is
affected by the easement”. And at page 437, “ Whenit is said that an
-easement is an incorporeal right, all that is meant is that it is not a
right to the s0é/ of another’s land, nor to any corporea? interest in such
land, though it creates an obligation or duty, which altaches upon or is
.annexed to the land.” *

The last passage was cited by the learned Advocate for the
Plaintiff-Appellant as authority for his contention that a right of way
ds not an interest in land. [ do not find that it supports his case at all.
‘On the contrary I think it shows that what Peacock apparently meant
.to say was that an easement is not a cavporeal interest in land.

As'we have seen /nferest as defined by Wharton is not limited to
.corporeal rights. And I think that in the absence of anything to'show
that 7mferest in section 53 of the Land and Revenue Regulation was
-used in this limited sense, it must be construed to have the wider
meaning which is not only warranted by Wharton’s defnition, but by
.common usage. This conclusion is supported by Blackstone’s definitions
of “ jura rerum”, ‘' things real ”’, * hereditaments” * incorporeal heri-
ditaments”’, “ ways”, and “ estates”” (Kerr's Blackstone, Vol. 2, Chaps. I,
11, 111, pp-1, 13, 16 and 30 and Chap. VII).

I hold therefore that a suit to establish a right of way over State

land is a suit £o establish an interest in State land within the meaning

. -of section 53, Land and Revenue Regulation, and that the jurisdiction
of the Civil Courts is barred. :
The learned Advocate has contended further that it was not com-
petent to Mr, Carr to overrule his predecessor’s finding on the issue in
uestion, But he has cited ng authority, and I see no reason to doubt
the correctness of Mr. Carr’s view on this point. :

The appeal is dismissed with costs.
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Land and Revenue Regulation—53 (2) (ii).

Before G. W. Shaw, Esg,
MI MIN DWE v. MA MA KIN KYIMYIN MIBAYA.

Mr, S. Mukerjee—for appellant, | Mr, C. G. S. Pillay—for respondent.

_ Held—that a twinyo or ayo is an interest in State land, and consequently in
wiew of section 53 (2) (ii) of the Upper Burma Land and Revenue Regulation, the
Civil Courts have no jurisdiction to entertain a suil to recover a twinyo or ayo.
References :—
U..B.R., 1892—q6, 11, 327.
. Kerr’s Blackstone, Vol. 11, Chaps. 1, 11, 11, VII.
U. B. R., 18g7-01, 11, 443.
. 207, 209, 211,

Plaintiff-Appellant sued * to recover from Defendant (R2spondent)
‘who is now enjoying it, a fwznyo, the value of which it is not possible
‘to estimate.” These are the words of the plaint. .

A twinyo is what is called an ayo or twinzayo in Tha Zin and
another v. Mi In,* and is there described as “an hereditary right (as
now understood) to appii{ for and get 12 fresh well-sites every year
‘within the Burmese Oil Reseves of Twingon or Bemg.”

»In the present case, the Subdivisional Court in its first judgment
remarked as follows : —

"' 1t must be remembered that an ayo is not concerned with any existing well-sites, -

These are subject to the ordinary laws of inheritance, and frequently go to other

members of the family, while the ayo passes down according.to special rules. An

ayo therefore is not an interest in any existing well-sites, that is, in any immoveablé
‘property that exists. An ayo is simply a right to petition for well-sites, and that
right is limited by Government to 24 families. An ayo does not give a right to any
-specific spot, nor does it guarantee that any spot.will be granted. [t is not, properly
sfb__e_alki{lg, a right to immoveable property, Government is not bound to grant any
‘site. It is primarily a right against all why are not yoyas. 1 do not hold that
‘bacausé the ground is in existence on which the well-site may be granted, an ayois
‘an interest in immoveable property’. Anungranted well-site is not existent. It
.cahnot be property moveable or immiveable. To show how entirely the ayo is
separated from rights to specific property, [ cite one custom among fwinsayos.

a twinggyo has petitioned for a certain site, and dies before it is granted, that site
when granted, follows the rest of his property and is inherited by wife and children,

-and does not to go to theinheritor of the ayo. Once a well-site is defined it ceasesto -

'be part of the ayo.”
The District Court said :—
“ Government recognized the hereditary rights of certain persons called

'twl'nsigm in certain rieces ofland at Yenangyaung, called Reserves. Claims in
thasp. Reserves areallotted yearly to the 7winsayos. 1 think these claims must

‘therefore be considered an interest in immoveable property.”
., What the District Judge meant was that well-sites were allotted and
‘that the ayos must be considered an interest in immoveable property.
-Also (in.its final judgment) the same Court said : —

- %'The points for decision would seem to be......whether the suit can be disposed
of, by, 8 Civil Coust in view of the fact that the land with regard to which the right is
-c_l;_qrg:% lsadmittedly State land.,.... There have been conflicting rulings as to whether
.4 case of this kind cognizable by a Civil Court, but as the High Court at Man-,
-délay has tried casés of this class, and as neither of the Advocates has raised ob-
Jectiohs on this point, I have proceeded to dispose of the appeal, but it seems to me.

#U, B. R,, 1892—g6, 11, 327.
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—
"

it is quite-open fo the Revenue authorities to issue grants to persons they consider
entitled to them, on State land, irrespective of the %‘;vﬂ Courts’ decision,”

It may be noted that the Plaintiff-Appellant appealed to the Dis-
trict Court againat the first judgment of the Subdivisional Court,
holding that an gy0 was not an interest in immoveable property, and
that the suit was therefore governed by Article 120, and mnot by
Article 144 of the second Schedule to the Limitation Act.

The nature of an 2yo was therefore a matter which was brought to-
the notice of the Court from the first, though as between the parties it
does not appear to have been in issue. The plaint stated that to each:
twinzayo the Government annually grants i2 well-sites, and the
Defendant-Respondent’s written statement said that grants bad been,
issued (by Government) to- Defendant, and Defendant-Respondent
put in evidence what purported to be a list of ayos on the authority of
the Secretary to the Financial Commissioner.

. From the quotations given above it is clear that an 2o is a heredi-
tary right to obtain from Government yearly so many well-sites on-
State land within the areas known as the Twingon and Bem& Reser-
ves, and that it does not include any specific well-site, or even the
right to obtain any specific well-sites. -

But the Subdivisional Court appears to me to have been in error in
holding that an @ys was not an interest in immoveable property
because it was only a right to obtain undefined well-sites which, when

granted, did not form part of it.

Blackstone is instructive on the point.

After defining jura reyum as the rights which a wan may acquire:
in and to such external things as are unccnnected with his person,
otherwise the rights of dominion or property, he goes on to explain

‘that the objects of dominjon or property are things which by the law

of England are of two kinds, things real and things personal, and.
defines things real as things permanent, fixed, immoveable, which
cannct be carried cut of their place, as lands and temements, as distin~
guished from things perscnal, 7.e., goods, money and all other move-
ables. #

He then describes the different sorts or kinds of things real, 77z.,
lands, tenements and heriditaments.

- Land consists of all things of a permanent substantial nature.

' Tenements include *everything that may be.holden, provided it be
of a permanent nature, whether substantial and ‘sensible, or unsub-
stantial and ideal ”, e.g., a right of common is a tenement.

. Hereditaments include “ whatever may be inherited, corporeal or
incorporeal 7.

Incorporeal hereditaments “are not the object of sensation, can
neithef be seen nor handled, are creatures of the mind, and exist only
in contemplation”. They are rights “ issuing out of aﬁthing corporate
eveninsnnnaensesie. OF CONCErning, or annexed to, or exercisable within the:
same ... v..... “ something collateral thereto”, a sort of accidents,
which inhere and are supported by ” the corporeal: They are not to be.
confounded with their effects or profits which may be frequently objects:
of our bodily senses. “So tithes, if we consider the produce of them,
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as the tenth sheaf or tenth lamb, seem to be completely corporeal ; yet
they are indeed incorporeal hereditaments . . . being merely a
contingent springing right, collateral to or issuing out of lands: that
casual share of the annual increase is not, till severed, capable of being
shown to the eye ”, etc.

The right of way, 7.e., the right of going over another man's ground,
is an incorporeal hereditament. This does not refer to public or
common ways, but to private ways “ in which a particular man may
hdve an interest and a right though another be owner of the soil.”

Again an estate in lands, tenements and heriditaments (Status, or
“ the condition or circumstance in which an owner stands with regard
to his Emperty ") is defined as * such interest as the tenmant has
therein 7%

I think this is sufficient to show that an gy0, as- described above, is
an interest in immoveable property and it is also evident that that
!im‘rjno\reable property teing State land, an ayo is an interest in State
and, *

- It is contended for Defendant-Respondent that, not having been
raised by the parties, the question of jurisdiction cannot now be gone
into in second appeal, unless it is apparent on the face of the record
that the land is State.

This point was dealt with in M7 Lok and others v. San Yatha and
-oﬁwss.'r The statement of the law there given has not been: con-
tested. "

. ““The question of jurisdiction is vital, and where it appears that a

Court has decided a case in which it bad no inherent jurisdiction over
the subject matter this cannot be overlooked by a Court of appeal or
second appeal.”

On the facts above stated I am of opinion that it does appear on the
face of the record that the subject matter of the present suit was an
interest in State land. Consequently [ am bound to hold that the Civil

Court had no jarisdiction. :

The fact that such cases have been dealt with before by this Court

is immaterial, ¢

At the date when 7%z Zin’s case was tried, my learned prede-
cessor, Mr. Burgess, was of opinion that where Government was not
a party to the suit, the jurisdiction of the Civil Court would not be
barred, but he subsequently receded from this position in 7ka Aung

v. San Ke t and the decision in that case was affirmed in Nga Nut
“v. Mi Me,§ and Nga Ke v. Po Ni.||

In more recent cases that have been referred to in which ayos have
formed the subject matter, the point was not brought to the notice of
the Court.

With regard to the question of valuation, | am of opinion that the

order of my predecessor directing the memorandum of appeal to be .

¥ Kerr’s Blackstone, II, Chaps, I, II, III, VII.
1 U. B. R,, 1897—o1, I1, 443,
1 2 s 207.

§ - » 200,

Il , 211,
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M"'m:' Dwe . stamped: ad walorem according to the value of the ayo and finding
MaMaKmy  that value to be Rs. 40,000—on a telegram from the District Judge—
Kyavzin. Misaya, Was incorrect, 5t .
) —_— There is obviously no means of determining the value of an agya. |
At most, a suit to recover an 4yo can only be a suit'* for a right to,
some benefit (not herein otherwise provided for) to arise: out of
land ”” [section 7. (iv), Court Fees Act] in which case it is to be
stamped according to the value at which the relief sought is valued
in the plaint. ; s . e
For these reasons I am of opinion that the plaint and memoranda
of appeal must be held to have been sufficiently stamped with-a
Rs. 10 stamp in each case. ;
If the stamp has been cancelled, a certificate will be granted to the
Plaintiff-Appellant under Direction 8A, page 147, Stamp Manual, to
enable her to recover the value of the additional stamp duty. If it has
not been cancelled it will be returned to her. _
Lregret that the matter in dispute between the parties cannot be
decided in these proceedings. But this cannot be helped. ;
The Civil Courts having no jurisdiction to entertain a suit to estab-
lish an interest in State land in view of section 53 (2) (ii) of the Land
and Revenue Regulation, the appeal is dismissed with costs. :
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Limitation Schedule 1I--13.

Before G. W. Shaw, Esg. _
Palaneappa Chetty—Appellant v, g‘:;gz: g:;s }Resp'o ndent. -
Mr. H. M. Lutter—for appellant. | Mr. H. N. Hirjee—~for respondent.

Opderin execcution of morigage decree,—Section 205, Civil Procedure Code, Suit
‘o recover assets paid fo persons not entitled to veceive them. i i
Held,—that an order as to priority of mortgages in execution of mortgage-decrees

for sale is an order in execution and an order under section 293, Civil Procedure -

Code,

Held also,—that a suit under section 293, Civil Procedure Code, is not a suit to
sep,aside.an order, . :

Held further,—that Article 13 of Schedule 11 of the Limitation Act is inappli-
<cable to such a suit. '

References i—
L L. R, 23 All, 313.

15 B"“"-’ 438.
-12 Cal, 400,
-—-—-——13_Cal.: 159,
———8 Mad,, 82.

Mad.,, 57,
\B?. N., 429.

2z Cal,
Civil Appeal No, 308 of 1902, =

On the 4th July 1gor, the appellant Palaneappa Chetty institlutéd-'
-a suit for Rs. 1,5¢3 against Shwe Li and Mi Tin {Civil Regular No..

156 of 1gor of the District Court, Mandalay), on a promissory note and
equitable mortgage by deposit of title deeds, and on the 24th" July
1901, he obtained a decree ordering the payment of the amount

«claimed within six months, and in default of payment the sale of the

‘mortgaged property. A -
On the 23rd August 19o1, the respondent Sheodat Rai instituted.

@ 8suit against the same defendants for Rs, 1,730 on a registered-

mortgage deed relating to the same property, and obtained a similar
-decree on the 7th October 1901, but in this case only one moath was
allowed for payment. ' Wy o

On the 15th November 1901, respondent Sheodat Rai applied for
the sale of the mortgaged property (Execution Case No, 275 of 1901).
On the zoth the Court ordered the sale and proclamation was issued
fixing the gth January 1902 for the sale to take place. On the 23rd
January 1902 in Execution Case No. 29 of 1902, appellant applied for
the sale of the property in execution of his decree. The sale was

praclaimed for the 4th March. Meanwhile nothing had come of

rrespondent’s application for execution.

. On the 16th December 1901 the Additional Judge had passed %}'i:;.' :

order for the property to be sold, subject to the Chetty’s prior mortgage,
unless both mortgagee decree-holders agreed to allow it to be sold-free of
incumbrance, in which case he declared that he would-give the

Civil Appeal

" No. 149 of 1904,
- November 28th.
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Limitation, Schedule II—Article 164.

Civil Revision

No. 95 of

Before G. W. Shaw, Esqg. ?“:9‘0%“
NGA THA DIN ) 1906.
g } % NGA PO CHAN. s

Mr, %. G. Chatterjee—for Applicants, | Mr. S. Muberjee—for Respondent.

Held,~that an attachment of property not belonging to the judgment-debtor
is;not execution of process for enforcing the judgment and does not bar an appli-
-cation under section 108, Civil Procedure Code.

See Civil Procedure, page 42.

\\ %5
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Limitation 142, 144, 148.
Before G. W. Shaw, Esg.
NGA KYAW DUN ». MI MIN SIN.
Mr. H. N. Hirjee for Mr. H. M. Lutter—for Aplﬁallant.
Mr. A. C. Mukerjee for Mr. C. G. S. Pillay—for Respondent.
T'respass om morigagor’s interest by pevson who vedeems in his own vight.
Where the mortgagee was in possession and a third party, a trespasser, redeemed
without the knowledge of the mortgagor, and without notice to him :

- Held—that the redemption extinguished the mortgage and the mortgagor could
only sue for recovery of the interest from which he had been ousted, but that article
144 applied, and it was for Defendant, the trespasser, to show when his possession

became adverse.
Also—that Defendant’s possession could not become adverse till he did some-

thing to affect the mortgagor with notice of his adverse claim,
References 1 — _
U. B. R, 1897-01, LI, 469.

—ie e I

461
464.
——--1892-96, 11, 502,
-500.
I. L.R,, 2 Mad., 226.

———¢ Cal, 327.
~18 Bom,, 51.

The facts are practically undisputed. Plaintiff-Respondent’s father
Nga Lu mortgaged the land in suit to Defendant Tu Nyo's father Nga
Thi in 1235 (or 1240 B. E,, for Rs. 78-8-0. In 1249 (or 1250), Defen-
dant-Appellant Kyaw Dun claiming to be a co-heir of Nga Lu’s,

redeemed it, and in 1251, after working it for two years, re-mortgaged

Civil ;mci No.
30 of 1906,
November roth,

——

it to Defendant TuNyo for Rs.130. In Kason 1267 Plaiotiff-Respon-

dent offered to redeem, but was not allowed to do so. InNayon 1267
Defendant-Appellant redeemed and re-mortgaged to Defendant Ye
Gyan for Rs. 240. Then Plaintiff-Respondent sued for redemption.

Defendant-Appellant Kyaw Dan in his written statement said that

as Plaintiff-Respondent’s father, Nga Lu, was his uncle, he had, or
“thought he had, aright to redeem the original mortgage, and as he
did so more than 12 years before suit, Plaintiff-Respondent’s suit was

baired Article 142 or 144 of the Second Schedule to the Limitation
Act. In re-mortgaging to Defendant Tu Nyo in 1251, the Defendant-
Appellant admittedly used Nga Lu's name, The parabaik document
was put in evidence, as it would seem, by Defendant Tu Nyo, and was
admitted by Defendant-Appellant. But it disappeared from the record
(no copy of it was filed, and the Judge noted in the list of documents

that it was neither admitted nor proved. The only witness examined
in the case, however, was Nga Min Zin, the writer who swore to this
document being the one he wrote. There is no denial of its genuine-

ness on the part of Plaintiff-Respondent. It is not intelligible what

led the Township Court to treat it as it did. Plaintiff-Respondent

says that she only knew of the redemption and re-mortigage by Defen~

dant-Appellant when she sent to redeem in 1267. Defendant Tu Nyo

admits that he did not tell Plaintiff-Respondent about the redemption

by Defendant-Appellant in 1249 (or 1250) till Kason 1267. Defen-

| ?7
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Nea Kyaw Duw

4

dant-Appellant in his second examination on oath admits that he was
not related to Nga Lu at all, and that he does not know what right he
had to redeem also that Nga Lu was dead when he redeemed, and
that he “re-mortgaged by putting in Maung Lu’s name.” He does not
alleze that Plaintiff-Respondent had notice of his proceedings In
short Defendant-Appellant goes as nearas possible to admitting that
he obtained the land by means of two fraudulent acts, which he now
seeks to make permanently successful by the help of the Limitation Law.,

He relies on Shwe Nyan v. "ok Pyu* which, if the Lower Courts
bad been as familar with the Ralings of this Court as they ought to
have been would h.ve undoubtedly led them to dismiss the Plaintiff-
Respondent’s suit

At Tirst sight that case seems to lay down (1) that when land is said
to be redeemed, the transaction is invariably a redemption which
extinguishes the mortgage, and (2) that in such a cage the redeemer’s
possession is invariably averse from the first, In Po Mysin v. M7
Daw and ansther t it was pointed out that it did not appear to have
been intended to lay down the first of these propositions, and that it
must depend on the circumstances of each case whether a mortgage was
in fact extinguished or merely transferred. Fo Myin's case was itself
a clear instance where the redemption in question did not extinguish
the mortgage. '

* It is necessary in the present case to examine the second proposition.
The first remark to be made is that here too it does not appear that it
was really intended in Shwe Nyan's case to lay down such a proposition,
All that was decided was that in that case the defendant challenged the
equitable state of the mortgagor, and that his possession became adverse
as soon as he acquired it. 1

[ have referred to the principal authorities cited in that case, and [
am unable to findinthem any support for the view that when a stranger
redeems adversely to the mortgagor, adverse possession necessarily
begins from the date of the redemption, '

In Ammu v. Ramakiskna (1875)f which declared that the interest of
the mortgagor might be invaded as well as that of the mortgagee, it
was distinctly stated that ‘“ where the mortgagor may have made over
possession to the mortgagee if the interest of the mortgagor be invaded,
although he has not actual possession, he canuot bring a suit for redemp-
tion against the wrong-doer, but a suit for the recovery of the interest
from which he has been ousted. According as he has ov has not been
actually dispossessed of the land, the limitation which would have '
applied to his suit under the Act of 1871 is prescvibed by clause 143
o7 145 to the Second Schedule of that Act” (corresponding to articles
142 and 144, respectively, under the Schedule to the present Act).

In that case the mortgagor's interest was invaded by pssession
based on a lease from Government granted after an enquiry by the
Deputy Collector at which the mortgagor was represented, so that the
mortgagor had notice of the possession from the first, and it was adverse

from the first,

* U. B. R., 18g7-1901, 11, 469. | t U. B. R. 1895-01, 473.
FIEILL R & Mag, 046, - i
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In Bijoy Chander Banerji v. Kali Prosanno Mukarji * (1879).
where adverse possession is defined as “ possession by a person holding
the land on his own behalf, or -on behalf of some persons other
than the true owner, the true owner having aright to immediate
possession,’’ it was held that the trespasser's possession was adverse
from the first, though acquired in the owner’s absence and without his
khowledge. But that was not a case of mortgage. The owner was
not a mortgagor out of possession. He was in possession through his
wite.

In Chinto v. Fankit+ (1892), which was a cdse like the present of a
mortgage with possession and a trespass by a third party, it was held
that article 144 applied, and that it was for the trespasser to show
when his possession began to be adverse. Mr. Justice Fulton said :
“* Primd facie, by his act of possession he merely ousts the mortgagse
who is entitled to hold the property. Such ouster, unaccompanied by
any further act of aggression on the mortgagor’s rights, cannot give
any cause of action to the latter . g : The mere fact of
possession by astranger is not necessarily an invasion of the mortgagor’s:
right. It may, however, become so. But it is for the Defendant to
show when it become adverse ”, :

There it was alleged that the Defendant who had'been in possession
as owner for 40 years took proceedings to remove the Plaintiff's name
from the Survey Records, but there was no finding.asto when thcy
took place, whether they were successful, and whether Plaintiff had any
notice of them, and the learned Judge remarked that, except for this
statement ag to proceedings to remove Plaintiff’sname; it did not appear
in what way the Defendant’s possession was adverse to him.
Mr, Justice Telangin the same case observed that the question, whether,
when a: mortgage is effected and the mertgage is put in possession, a
stranger to the mortgage can, by 12 years' possession, obtain a title
againstthe mortgagor, is not capable of an answer in the abstract
* without reference to the circumstances of each case. Hesaid: “It is

" well established in this Court that there may be a possession adverse
‘to the interest of a mortgage which is, nevertheless, not adverse to the

interest of the mortagor "". And on the ground that a mortgagor is -

not entitled to immediate possession, he held that, in the case before the
Court, it lay upon the Defendant to show that his possession became
adverse 12 vears before suit.

In Mi Mon v. 81 Shwe Ma,j the Plaintiff had been sent for by the
" Burmcse tribunal at the time of the redemption by the third party and
refused to come; that is, she had notice {rom the first, and there was
no doubt of the possession being adverse. The same was the case in
Mi Yan v. Nga Taik and. another** where a member of another
branch of the family having redeemed, litigation between him and the
mortgagor immediately ensued, 19 years before suit.

. The report of Shwe Nyan's case-does not show whether the mort-
gagor had any notice of the redemption. The same remark applies to
the report of Nga Paw and another v. Nga Kin.t+ In neither was it

#[.L.R.4Cal,327. T L L. R.18 Bom,51. § U.B.R.1892-96, II, 502,
#+ (], B. R, 1892-96, I zog, 1i———1897-01, 464.
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considered whether article 142 or article 144 applied. It was assumed”
that possession was adverse from the date of the redemption. I venture
to think that in both decisions the importance of the distinction between
the two articles was overlooked, and that as a consequence the question
when adverse possession began did not receive full consideration.

In the circumstances of the present case it must be held that the
redemption by Defendant-Appellant extinguished the mortgage, and

- the Plaintiff-Respondent can only sue to recover the interest from

which she was ousted. The redemption took place more than 12 yeats
before suit. Plaintiff-Respondent, therefore, is within time only if
article 144 applies, and if the possession of Defendant-Appellant began
to be adverse within 12 in years,

I am of opinion, following Chento v. Fanki, that article 144 applies
in cases of the kind. The mortgagor, not being in possession, cannot be
said to be dispossessed within tﬁe meaning of article 142 when a third
party redeems without bis knowledge. Therefore the case must fall
under article 144. And, as explained in Nga Hman v. Shwe Ka and
others,* the burden of proof, where article 144 applies, lies on the

~ Defendant to show when the possession became adverse.

I think that before the trespasser can begin to be adversely im
possession to the mortgagor, he must do something to affect the mort-
gagor with notice of his adverse claim, e.g., as in Chinto's case, by
removing his name from the revenue records. ;

It follows that in the present case where, as we have seen, the
mortgagor knew nothing of the redemption till 1267, and Defgpdant-
Appellant failed to show that he had any notice of it at all, the
(Defendant-Appellant’s) possession did not bectme adverse till that

. date and the Plaintiff-Respondent was not barred.

The form of the suit was incorrect. But there is no reason why-
the Plaintiff-Respondent should not get a decree in these proceedings.
She is entitled to yrecover the land on paving the mortgage debt.
This is the conclusion at which the Lower Courtsboth arrived without
being aware, as it would seem, that any question of difficulty arose, ™ -

‘I he appeal is dismissed with costs. .

*.U. B. R, 1897-01, 11, 46.4.
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Master and Servant.
Contract—74.
Before G. W, Shaw, Esquire.

RAJA SHEW BAKHSH BOGLA,
BALLAB DAS ». PIRUMALL,
Mr. Basu—for Applicants,

In the absence of a building contract by which the servant agrees to forfeit
wages if he withdraws without giving notice, a monthly servant who leaves with-
out notice, is entitled to be paid down to the date when wages were last due, but
not for the period he has served since that date.

References 1—
2 C. W. N., 687.
10 Bom. H. C. R, 57.
L L. R, 13Cal, 8o.
Smith on Master and Servant, page 18a.
Plaintiff-Respondent sued for Rs. 50, which he alleged to be due to
him on account of wages for December 1903 and January 1904, as a
" belt-mender in Defendant-Appellant’s mill. It is admitted. that he
received Rs. 30 for December and Rs. 2o for January, and also that
Rs. 252 mOntP was his salary for day work. Itis also admitted be-
fore me that for night work he was to be paid at the rate of Rs. 25
a month, but Defendant-Appellant contended that he was only to be
paid for the hours he worked, and that Rs. 5 for December (already
paid) and Rs. 2 for January was all that he was entitled to on this
account. TheFirst Court found for Plaintiff-Respondent for the full
amount claimed, but the District Court on appeal held the Plaintiff-

. Respondent was entitled to be paid only for each night the mill

* worked, and awarded him Rs. 25-12-10 for night work during the two
months. No appeal is admissible in respect of this finding, and it
must be accepted.

In the original Court the Defendant-Appellant alleged that Plain-
tifi-Respondent discontinued working at the mill without notice
(thereby causing serious loss, trouble, and.inconvenience to the mill),
and on this ground was not entitled to theibalance of Rs. 7, which the
Defendant-Appellant admitted to be due-tajhim.

The First Eourl did not deal adequately .with this plea, and the
District Court in remanding the case under section 5606, Civil Proce-
dure Code, framed issues on it, 73., was there any agreement, express
-or implied, that Plaintiff should forfeit a month’s wages in lieu of
giving a month’s notice ? Did Plaintiff leave Ris work without a month’s
notice? If so, should he forfeit a month’s wages ? The Township
Court found that there was no agreement to forfeit a month’s wages
in lieu of giving a2 month’s notice, that Plaintiff did leave the work
without notice, and that, as there was no agreement, Plaintiff should
mot forfeit 2 month’s pay. The Lower Appellate Court very strangely
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RuaSmew . Applying this rule to th t Plaintiff-Respondent, wh
- Applying this rule to the present case, Plainti spondent, who
:'Bgﬁsl:sBstu gotleave of absence for a day on the 1st February and did not return
to work again, is entitled to be paid for the previous month, 7.e., down
Pmmm.z.. to the 3151; }auuary inclusive, and the only pay which he forfelts is
that for the 1st February which he has not claimed.
It follows that the decree of the Lower Appellate Court must be
confirmed.
The application is dismissed with costs.
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Muhammadan Law.

Before A. M. B, Irwin, £sq., C.S.1.
MA LE and MA ME vs. MAUNG HLAING and MA MI.

Mr, H.N. Hirjee—for appellants, Mr. H.M. Lutter and Mr. ¥. C,
Chatterjee—for respondents.

A custom having the force of law by which Zerbadis in Mandalay are governed
in respect of succession and inheritance by Buddhist law does not exist. They are

governed in those matters by Muhammadan law.
Reference~U. B, R,, 1892-96, 520.

The only question for decision in this appeal is whether the Zerbadi
Muhammadans of Mandalay are governed in respect of inheritance
and succession by Muhammadan or by Buddhist law. The Statute
law aleicable to the case is cOntainc«{ in section 13 of the Burma
Laws Act, 1898, 2iz: ‘“ Where inwany suit or proceeding in Burma it
is necessary for the Court to decide any question regarding succession,
inheritance...... . ...the Muhammadan law in cases where the parties
are Muhanmmadans..........,. shall form the rule of decision except in so
far as such law has by enactment been altcred or abolished, or is
o?;mscd to any custom having the force of law.” There is no question
of alteration by enactment The case for the Appellants, which has
been very ably argucd by Mr. Hirjee, is that there is existing from
time immemorial a custom having the force of law, by which questions
of inheritance and succession affecting the Zerbadis of Mandalay have
been decided by Buddhist law. The District Court found that the

custom existed before and for some time after the Annexation of Upper

Burma, but that it has not the force of law.

The question was raised before in this Court, in Akmed v. Ma
PwaX Mr. Burgess held that the evidence adduced in that case did
aot prove the existence of a custom ‘having the force of law. The
evidence seems to have related only to the practice of the Burmese
Courts, and Mr. Burgess held that the consent and approbation of the
Zerbadi community, which are essential to a custom having the force
of law, so as to affcct that community, could not be inferred from
the practice of the Burmese Courts, because those Courts never
administered any law except that of the Burmese DAammathats.

The Appellants do not take exception to any of the principles laid
down by Mr. Burgess for determining whether a custom has the force
of law or not ; but they say that, in the present case, there is abundant

evidence that outside the Courts the Zerbadis voluntarily and habitually

applied the Buddhist law in cases of inheritance, that immemorial
usage amounts to consent of the people who are subject to the law, and
that, even if there was compulsion at first, consent must be presumed
to have come in course of time, from the fact that the Buddhist law

* 1. B, R. 1892-96, 529.
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has been followed even in cases in which resort was not had to the
Courts.

The District Court found that prior to the decision in 4/zmed v. Ma
Pwq, Buddhist law was applied to Zerbadis in matters of inheritance,.
and that in so applying it the British Courts were following the practice
not only of the Burmese Courts but of the Zerbadis themselves, This;
finding is, I think, rather too favourable to the Appellants : the weight
of evidence seems to show that the Zerbadis, including persons whp
acted as arbitrators, knew ‘very little about either Buddhist or Muham-
madan law, and that when questions of inheritance were settled outside-
the Courts, they were generally settled on broad principles of equity

- without much reference to either law, though it is pretty clear that the-

widow of a deceased Zerbadi generally excluded his children from
inheriting during her lifetime, and so far the practice was opposed to-
Muhammadan law. '

But if the finding of fact of the District Court be accepted as it
stands, I think the further finding that the custom had not-the force of
law is correct. The burden of proving the existence of a custom:
having the force of law lies on the Appellant. There is évidence that
the order of Mindon Min, appointing a judge and prescribing the law
to be administered, was merely a sample of such orders usually issued
on such occasions, and, in fact, no attempt was made to show that any’
othér law than that of the DAammathats was ever administered by the
Burmese Courts before Mindon Min’s time, nor is it alleged that the
Zerbadis before their arrival in Burma did not conform to Muham-
madan law. Therefore it must be presumed thhf the subjection of
these people to Buddhist law was al fist compulsory, aud I wust
emphatically dissent from the proposition that consenl and approbation’
can be inferred from any number of centuries of subjection to the law,
as administered by Courts, even when such subjection tesulted in a
voluntary application of the law outside the Courts.

The case of the Khojas and the Kachi Mémons of Bombay are of
no value as precedents in this case, for they were Hindus who had,
been converted to Muhammadanism but retained some of their Hindu-
customary law : here the Zerbadis, while retaining their old religion,.
are alleged to have adopted the customary law of another religion..
In the Bombay cases there was no suggestion that the Hindu law had:
been imposed on the people by the Courts of an alien nation.

For these reasons I dismiss the appeal with costs.

Judgment of the District Court of Mandalay.

The preliminary issue to be decided in this case is as follows : “ W hether Zerbad#
Mahomedans in Upper Burma by custom having the force of law are governed in.
questions of inheritance and succession by Buddhist law.” The point was raised
by the Defendants in their written statements, and it is no doubt one of the very’
highest importance for the whole Zerbadi community of Upper Burma. The law
on the subject was first authoritatively laid down in Upper Burma by Mr. Burgess.
in the case of Adhmed and another v. Ma Pwa (U, B. R,, 1892-96, 529).. Butin that

. case it was observed'as follows ;: © Of course there -maybe a custcm having the
force of law that the Zerbadi community is governed by the rules of Buddhist law
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which they have adopted in matters of inheritance, and if that custom were proved
it would override the Mahomedan law which is primd facie to be presumed to be
the law of a.cummunitly professing like the Zerbadis the Mahomedan religion,”
And again “ All that I am at present deciding is that the evidence adduced in this
case as to the practice and procedure of the Burmese Courts is without weight in
regard to the question of the existence of the custom set up. Evidence of a very
digerent kind would be required to establish the custom it is sought to prove.”

The next reference to the subject which has been brought to my notice is con-
tained in the case of Ma Le and one v. K, T. Maung Po Thet (Civil Revision Case
No, go of 19¢2) where Mr, Adamson remarked as follows with reference to the
ruling quoted above : “ The ruling referred to may be right or wrong, but therg
are no materials to conlest it in this case, and it certainly ‘could not properly be
contested in a miscellaneous execution case,

Relying on these two rulings that the question of custom has never been decided,
Mr, Hirjee has now brought it up and has examined a number of witnesses, all
I think, from the town or neighbourhood of Mandalay. He has also produced cer-
tain documentary evidence, 1 will deal separately with each kind of evidence.
First then as regards the oral. The first witness, Mulla Ismail, is a well known:
Sarati who has resided in Upper Burma for the last 30 years. For some time he
held the Office of Akauk Wun or Customs Wun under the Burmese King. He
says that prior to, and for some years after, the British annexation of Upper
Burma questions of inheritance amongst Zerbadis were decided amongst themselves
voluntarily as well as in the Courts according to the laws applicable to Burman-
Buddhists. He says that at the same time the Mahomedan law was applied to
foreign Mahomedans, but he was unable to quote any specific cases. He added
that in the case of a foreign Mahomedan dying in Burma and leaving a Burmese:
wife the wife took all his property and cenversely if the wife died the husband took
it. I understand the argument from this to be that the Mahomecan law was only
applied in cases of inheritance where none of the parties were subject to Buddhist
law. The second witness, Aga Javad, is a Persian gentleman who has lived in
Mandalay for forty rs, He states that Mahomedan law was never applied to-
Zerbadis in matters of inheritance, and he never heard of any Zerbadi who asked
for ils application, In cross-examination he referred to the case of Hadji Takee
who came to Mandalay and married a Zerbadi wife. Before he left he divorced.
her. She sued for a division of property and claimed half under Buddhist law, but
as he was a Mahomcdan the case was decided according to Mahomedan law and

_ she only got her dewer. It is not clear when this case was decided, but so far as it:
' goes, it seems to be opposed to the Defendant’s general contention.
The third witness, Mahomed Isask, is a Zerbadi. He is an Honorary Magis--

Ma L=
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trate of Mandalay, and was born 65 years-ago in Amarapura, He says that ever .

since he can remember, and from what he has heard from his forefathers, Zerbadi-
Mahomedans divided their property according to Buddhist law. If the wife died
the husband succeeded and vice versd, If Lhe parents died the children inherited’
- and children couldgiot demand inheritance while the parents were alive. Then he-
goos on to say that in the King’s time Buddhist law was applicd to all (except.
Europeans about whom he did’nt know) includinﬁeforeign Mahomedans which is
in contradiction of what Aga Javad says. And he adds that Zerbadis divided
according to Buddhist law without going to Court—that is, they were guided by
it but did not follow it strictly. He stated that he had himself arbitrated according"
to Mahomedan law, but had only done so aiter that law came to be generally
followed some time after the annexation. The fourth witness, Maung Hla,isa
Zerbadi, Advocate, aged so. He was born in Rangoon but was brought up in
Mandalay, He seems to have studied what is known concerning the origin of the-
Zerbadis, but the point is far from being clear. He stated, however, that except
in religious and in marriage ceremonies, Zerbadis adopted nearly all the Burmese-
customs. He relerred to the well kriown patent appointing Judges in the King’s
time in which the law to be followed was specified and Mahomedan law found no
place in it. He says that ever since he was big enough to wear a. paso, Zerbadi
cases were never decided according to Mahomedan law to his knowledge. The-
fifth witness, Ma Cho Gyi, aged 62 years, says that in the King’s time Zerbadis-

divided their inheritance according to Buddhist law—never according to Maho-+
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Mi LEx medan law to her knowledge, and she adds that the Eroperty acquired was the
o, joint property of husband and wife, thus showing that Buddhist law was followed.
Miune Hramne, ©he sixth witness, U Lat, Wet-Masut Wundauk, was a high official in the King’s
e, time and is now 59 years of age. He is a Burman Buddhist, He says his position
connected him with the Hlutdaw as well as the Civil Court. He adds that in the
King’s time Zerbadis were subject to Buddhist law in matters of inheritance.
Foreigners were also subject to Buddhist law prior to the establishment of the
Consular Courts. The seventh witness, Maung Pu, Moda Wundauk, is another ex-
official of the Burmese Government and an elderly gentleman of high standing ;
‘he also states that in the King’s time Zerbadi inheritance cases were decided
according to Buddhist law. Zerbadis did not differ from the Burmese except in,
religion, and most of them have Burmese names. The eighth witness, Ma Ma Gyi,
gives evidence similar to that given by the other Zerbadi witnesses. The ninth
witness, Maung Po Thet, says Zerbadi inheritance cases were decided according
to Buddhist law. But sometimes there were consent divisions which were not in
accordance with any law. He says in the King’s time all inheritance cases had
to go to Court, which seems to contradict what he said just before. This witness
appears to be hostile to the first and second defendants, but I think it is clear that his
evidence generally sieaking corroborates that of the other Zerbadi witnesses. He
admits that when the husband died the wife inherited, though he qualified this
admission by adding that she only did so when there were no children. If there
were children they worked jointly with the mother, and he never heard of an
instance where the children demanded inheritance from the widowed wother:<- He
does not know of any instance in which the brother of a deceased husband claimed
‘a share from the widow of her children. He says Zerbadis have applied Maho-
mmedan law to themselves since the British annexation. He admits that ona
previous accasion he said it kad only been so applied for about six years, but he
-has since learnt that it has beén applied longer, He referred to a case in 1886
which was decided according to Mahomedan law. ‘I'he evidence of the other five
witnesses tends to show that Buddhist law was applied to Zerbadis in the Burmese
Kings time. .
ome of the first and second defendants were.further examined on behalf of
the plaintiff, but I do not think anything of importance was elicited. The fifth wit-
ness Hadji Thaing, aged 8o, is a Zerbadi and was in Mandalay in the King’s time.
He says that in those days if lugyis were called on to decide inheritance cases
-amongst Zerbadis they decided as best they could to the satisfaction of both sides.
He himself did not decide any such cases, but has decided three since the annexa-
tion, and in all the Mahomedan law as understood was followed. 1 think this is
.guite clear, notwithstanding that the witness was unable to satisfactorily answer all
the questions put to him, with a view to testing his knowledge of Mahomedan law.
He never heard or knew of any instance in the Burmese King’s time where Zer-
badis divided according to Mahomedan law. The general effect of this witness’
-evidence is, I think, merely that after the annexation in some cases attempts were
made to apply parts of the Mahomedan law and that so far as-he knows, Mahbme-
dan law was not applied in the Kinf’s time, The next witness, Hadji Ko Po Myit,
says that in the King’s time if the Zerbadis went to Court their inheritance cases
-avere decided by Buddhist law. If division was made outside the Court it was
neither according to Buddhist or Mahomedan law, but just as was thought fit (taw
aung). The general effect of this witness evidence is that after the annexation
-attempts were made to apply Mahomedan law in Zerbadi inheritance cases, but
*that prior to the annexation the Courts applied the Buddhist law, and cases settled
-out of Court were settled as was thought just and equitable. Maung Naing’s
(seventh witness for plaintiff) evidence is to the same effect, but as he was only,
about thirty at the time of the annexation it does not seem likely that he would be
-employed to decide inheritance cases at that age. I was unfavourably impressed
by this witness’ demeanour. The eighth witness, U Maung, had to admit in cross-
-examination that in the King’s time if a-Zerbadi husband died his wife got the
whole of his property. His own father took a second wife and on his death the
* stepmother took the whole of the property. He stated at first that inheritance’
cases were decided as was thought right by lugyis, but on cross-examination he-
«explained that Zerbadis in the King’s time were guided by Buddhist law in mak-

. e



W

1905.] UPPER BURMA RULINGS.

ing division of inheritance, He afterwards explained that they did so to please the
King, who was a Buddhist. The ninth witness says he acted as lugyi in deciding
Zerbadi inheritance cases in the King’s time, and that no law was followed, the
lugyis deciding as they thought right, He added, however, that on the death of
a husband the property remained with the wife and children, and that the children
could not claim their shares from either surviving parent because if they did so
they were liable to be beaten publicly to the sound of a gong. I think the general
effect of this witness’ evidence is that Buddhist law was applied to Zerbadis before
" the annexation. The last witness merely witnessed a document of division by
mutual consent.

So far then as the oral eviderce goes there seems to be little doubt that the
Buddhist law was the invariable rule of decision in inheritance cases amongst
Zerbadis in the neighbourhood of Mandalay prior to the annexation,

“Turning now to the documentary evidence some cases have been referrad to, all
of which have of course been decided, since the annexation, The first is No g2
1886 of the Civil Court. The plaint is missing, but the issues were: (1) Under
Mahomedan Law, can Plaintiff, as an adopted son, succeed to the property of his
adoptive parents; (2) Can written Mahomedan law be overruled by evidence of
special custom, The Judge decided both questions in the negative, but I think the
only importance this case has is to show that thus early after the annexation there
. was conflict as to whether the Mahomedan or the Buddhist law applied. The next
case is No. 216 of 180 (Maung Po v. Ma Cho and siz), but it does not seem to
assist, as the decision was that the suit was »es judicata. The copy of the
Hlutdaw’s judg ment referred to is not now on the record. The next is Ahmed and
one v. Ma Paw, which I have already referred to. 1 extract as follows from MFr.,
Richardson’s judgment :—

“It seems to be rather late in the day to raise the question as to the law of
intestate succession that applies to the Zerbadis. The Courts have all along
decided such cases by the Eurmese Dammathat. But Plaintiff, it seems, has had
- a difficulty in producing a single judgment which is an authoritative ruling in the
matter, and has had to resort to the evidence of experts alone.” .

The first and sccond defendants have not been any more successful in their
uest, They have, however, produced another of Mr. Richardson’s judgments,
xhibit 1, from which it appears that he held that Zerbadis were governed by

Buddhist law in matters of inheritance and succession. Mr. Richardson presided
in the Civil Court of Mandalay for mané years, and I think he may be accepted as
an authority-on its practice prior to Mr. Burgess’ decision in Akmed v. Ma Pwa. 1
think it may be taken that prior to this décision the Buddhist law was applied to
Zerbadis in inheritance matters, and that in so applying it, the British Courts were
following the practice not only of the Burmese Courts but of the Zerbadis them-
selves. The only point then that remains for decision is the very difficult one as to
whether the custom under which the practice arose has the force of law. The main
argument against this, in the words of Mr, Burgess in AAmed v. Ma Pwa, is “ In
other words, people who had to go to Court had to swallow Buddhist law because
they could not help it.”> The Zerbadis found that they could not get Mahomedan
law from the Burmese Courts, and so they followed Buddhist law. Can then
custom thus created ever become a custom having the force of law 2 Mr. Hirjee
contends that although the Zerbadis were free after the British annexation to adopt
Mahomedan law they did not do so, and he points to this as proof that the
Zerbadis consented to, and appoved of, the custom. And as regards the argument
that Mahomedan,must adopt Mahomedan law he has referred to the Koja Maho-
medans, the Cutch Memons, and Malabar Moplahs as instances of Mahomedans
who in some matters are subject to Hindu law.

On the question of custom the arguments on which Mr. Hirjee mainly relies are-

_ to be found in Broom’s Legal Maxims, Chapter X, Seventh Edition. [ make the
following extracts: (page 698) ** Custom consuefudo is a law not written, established:
by long usage and the consent of our ancestors,” (page 702) “the custom must
have existed from time immemorial. It is no good custom if it originated within the
time of legal memory ” (page 703)-“ the custom must have continued without any
interruption,” (page 704) “the custom must have been peaceably enjoyed and
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acquiesed ¢n not subject ta contention or dispute.” ! do not think I need quote

any more. It seems to me that all Mr. Hirjee’s nrguments are vitiated by the
cardinal fact thit Buddhist law was forced on the Zerbadis. They had no choice
in the matter, for the Judges were required to decide according to Buddhist law
only. Can it then be truthfully asserted that the custom was estab lished by cinsent
of ancestors ? I think not. There is no pretence that the Zerbadis ever consented
to be governed in matters of inheritance by Buddhist law. All that can be said is
that they acquiesced in it, but here again their acquiesence to be valid must have
been free. and what freedom had they in the matter? None atall, It is not any
concern of mine to say whether Buddhist law is better than Mahomedan law, or
what the effect of relegating the Zerbadis to Mahomedan law may have on the -
Zerbadi women of Uppzr Burma. All that [ have to decide is as to the custom
having the force of law. [ find that prior to, and for some years aftervthe British
annexation, Buddhist lnw was the rule in matters of inheritance and succession ; but
that prior to the British annexation this law was forced on the Zerbadis by a
despotic monarchy, and that it was for this reason that the Zerbadis adopted
Buddhist law. I can find no plain authority for the proposition that a custom for
which the force of law is claimed, could have originated in this way.

My finding on the preliminary issue is that Zerbadis Mahomedans in Upper
Burma are not by custom having the force of law governed in questions of inheri-

tance and succession by Buddhist law.
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Registration.
Before ¥ W. Shaw, Esg. Civil Second
MAUNG KYAN BET v. MAUNG LU DOK. Al e
Mr. C, G. S. Pillay—for appellant. | Mr. 7ha Gywe—for respondent. Oc;ﬁer

Held,~that an unregistered document affecting immoveable property is adnis-
sible to prove a personal obligation where it contains a distinct, i.e., separate
admission of liability or personal undertaking to pay and not otherwise, -

References -—

L. L.R,, 18 Bom;, 745.

e =19 Bom,, 663.

—— —20 Bom.,553.

————1 ;Cal., g20.

~——26 Cal., 334.

——5 Mad,, r1g.

8 Mad,, 182.
P.J.L.B, 125.
PLEL B, 212,
S..L.B. 195. .

Plaintiff-Appellant sued originally to compel Defendant-Respondent

to redeem certain land alleged to be mortgaged for Rs. 202-8 and to
ay Rs. 75-10 alleged to be due as rent on the same. Plaintiff-Appel-
ant reticd on two unregistered mortgage-deeds. As the Township,
Court could not try a land suit, Plaintiff-Appellant with the leave of
the Court amended the plaint so as to make the suit one for a simple
money decree. B

The Township Court held the unregistered documents admissible as *
evidence of the debt, and their execution proved and gave Plaintiff-
Appellant a decree.

‘The Lower Appellate Court thOtht the amendment of the plaint
«converted the original suit into one ol an inconsistent character, and .
held the documents inadmissible, and the Plaintiff-Appellant’s claim
unproved.

It is contended on Plaintiff-Appellant’sbehalf that the amendment
of the plaint merely amounted to the relinquishment of part of the
claim and did. not convert the suit into one of an inconsistent charac-
ter.

There is a good deal to be said for this view of the matter, but I do
not think itis material. It does not appear that an amendment
wrongly permitted, would be a good ground of appeal, and the Lower
Appellate Court’s decree was based on a different and more serious
objection, v7z., the inadmissibility for want of Registration of the
documents relied on by the Plaintiff-Appellant. :

_ The tenour of Exhibit A is as follows:—On the 15th Tazaungmén -
lazan 1262 Luddk asked Kyanbet...to accept on mortgage for Rs. 170
his.land...(boundaries and description stated), According to the
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Mavne Kyax BET request of Luddk Kyanbet paid Rs. 170 and received the land in mort-

U (]
Mavne Lu Dok, gage

—

‘on condition that pending redemption the land should not be

damaged and that a fixed yearly vent $8qslabeoo (or interest) of 2o+
baskets of pegya for every 100 rupees, or 34 baskets on the Rs 170
should be paid.” T

Exhibit B is expressed in exactly similar terms.

The First Court professed to ad mit these documents on the authorit
of two Lower Burma Rulings Baing Wut and another v, 'K:ar
Nyaung and another* and Maung Zin v. Shin Aung Tun +—The
second was not applicable at all, and the first as the Lower Appellate
Court has pointed out was against the admission of the documents.

It has been brought to my notice that Barngwut's case was in a
manner superseded by M7 Tha and another v. M7 Shwe Hunit
and another { and the learned advocate for the Plaintiff-Appellant

Jhas referred in general tzrms to the rulings mentioned in Desai Naro-

tam’s edition of the Registration Act, in which a great number of
decisions are cited or summarized.

It is one of the grounds of appeal that the documents in question
should have been admitted to Frove the alleged debt and as I under-
stand, the contention on behalf of Appellant is that any unregistered
document affecting immoveable property is admissible as evidence of
the debt or personal obligation, whether it is divisible or not, and
however it is expressed. i

- I have examined practically all the rulings mentioned in Narotam's.
work, over 30 in number, besides those already cited, with the result
that I have not found one to support this contention. It would have
been so easy and simple to lay down a rule of <his kind, that if any
of the High Courts had taken this view, I think *we should have had,
a plain pronouncement to this effect.

The actual facts are very different. Mi Tha's case (1894) was

‘one where the document in question contained an express undertak-

ing to pay,and the case of Ulfatunnissa v. Husain § there
referred to was concerned with a document of the same description,
In these cases it was held that it was unnecessary to consider whe-
ther the document was divisible, 7.e., embodied a single transaction, tr
two transactions, but all that was actually decided was that a, docn-
ment containing a personal undertaking to pay is admissible and the-
undertaking was a distinct separate undertaking. Ulfatunnissa’s
case was decided by a Full Bench in 1883. I am unable to find
that any later decision has gone further, or in short, that the prin--
ciple of divisibility has been altogether abandoned.

Apparently the only Calcutta case of later date is Mugniram and
others v. Gurmnukh Roy | (1889) where a mortgage bond un-
registered was admitted “ for a collateral purpose ” 7z, to prove:
an admission of liability sufficient to save Limitation, It does not
appear that it was admitted as evidence of the debt or held to be.

admissible as such. s

*S, J. L. B. 195. : X I P J.L. B, 124.
t PiJ. L. B. 252, = ~ &L L.R.gCal, 520,
i I. L. R, 26 Cal_., 334
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In Kattamuri Fagappa v. Padalu Latchappa and others * (1882) Mavwe Ryaw Bie

an unregistered mortgage bond had been admitted by the
. Madras High Court as evidenec of a personal obligation, but the bond
“contained a distingt admission of liability. In Venkata Nayadu v.
Papi Reddi + (1885 the same Couxt held inadmissible an unregister-
ed mortgage bond by which A stipulated that B should enjoy certain
and for a term of years in order that a debt and interest might be
liquidated by receipt of profits estimated at a fixed sum and it was
provided that if B’s possession was disturbed in the meantime A
should pay the balance of the principal then due and interest from the
date of the loan. B having been ejected sued A upon the covenant to
ay. - s
g The ground on which the Court held this document inadmissible
was that the principal contract being invalid for want of registration
and the covenant to pay dependent upon it, the document could
- not be admitted to prove the covenant to pay. Here there was an
undertaking to pay but it was not distinct or separate from the mort-
gage transaction.

It may be noted that the facts of this case were very like those
alleged by Plaintiff-Appellant in the present case the main difference
being that they were set out in fuif) in the unregistered doeument
in the former and were not in the latter.

In a later Madras case (1895) where the document was admitted, it
contained a distinct personal covenant to pay the debt secured by
the mortagage, . .

In Bombay there are three cases of later date than Ulf4tunnissa’s
case, The first is Curunath Sharinivas Desaiv. Chenbasappa | (1804).
Here there was a clause in an unregistered lease of land, by which the
lessor agreed to indemnify the lessee against any loss he might in-
cur by reason of disputes between the lessor and his kinsmen. Les-
sor and lessee having been dispossessed in a suit by a kinsman, the
lessee thereupon sued the lessor under this clause. The document was
held inadmissible, on the ground that the clause could not be sepa-
rated from the lease, :

In the second case Venkaji Bobajai Naikv. Shid Ramapa Ba-
lapa Desai § (1895) the vakivat of assessment of certain land was
assigned as security for a loan and the bond provided that the assignee

~ should retain the balance of assessment receipts in lieu of “interest
until the principal should be repaid. The assignee afterwards sued
for the principal sum. It was held that the bond was inadmissible to
show why rent had been received, because it could only be ascertained
why rent had been paid by reading the whole bond, and the suit was
therefore declared to be barred by limitation. ’
* In two words the document was not divisible. .

In the third case Vanz and others v. Bani and another || (1896)
the document was held to be admissible but it. contained a distinct
admission of liability.

In the Allahabad and Punjab High Courts there are also cases
since 1883 where unragistered documents were admitted to prove

*L L. R. 5, Mad,, 119, i L. L. R, 18 Bom,, 745.

T —~——8, Mad,, 182. _ ! § 19 Bom,, 663.
. I 20 Bom., 553 . $ 13
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personal liability, but the documents similazly contained a distinct
admission of liability, :

It is unnecessary to go back to cases before 1883 but I have not
been able to find any of the old cases, thich unmistakably allow
an unregistered document affecting immoveable property to be used
as evidence of a debt where there was no distinct or separate ad-

‘mission of liability or personal undertaking to pay.

The conclusion to be drawn from this examination of the Indian
High Courts’ decisions is that it has always been held that an un-
registered document relating to immoveable property of which re-
gistration was compulsory must in order to be admissible as evidence
of a personal obligation contain a distinct, f.e.,, separate admission
of liability or personal undertaking to Ipay, and ha.ving regard to
this weight of opinion I do not think I should be justified in hold-
ing that a document which does not contain such an admission or
undertaking is admissible, :

From the summary of the terms of the documents in this case
which has been given above it will be seen that they are records
of a single transaction, and that a mortgage, and contain no dis-
tinct admission of a debt or promise to repay a loan.

They are therefore inadmissible, and were rightly excluded by the
Lower Appellate Court. '

There is no admissible evidence of any money being due on ac-
count of a debt, or of rent or interest.

- The appeal is dismissed with costs.
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Specific Relief—39.

Before G. W, Shaw, Esq.
NGA SAGYI ». NGA YE BAN AND NGATUN MAUNG.

Mr. 8. Mukerjee—for Appellant, | Mr. H, N. Hirjee—for Respondents.

In a suit under séction 20 it is immaterial which party is in po ssession.

See Civil Procedure, page 36.
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SPECIFIC RELIEF—30.
Before G. W. Shaw, Esq.
WATHAWA X % 4 -
aias NGA TUN MIN } * NGA PO.
.. Mr, S, Mukerjee—for _Appella:}t. | Mr. Tha Gywe—for Respondent,
.When an award has been made in asbitratio rocfed.m edings held without the,
int‘e_}r?é};iiqipofia'_éoutt' of'JdS;'ilélea during thg'p%;z:o% ; ofa su%tso!: appeal, a party
can bring' a regular suit to enforce it under section g0, Specific Relief Act,
oven though the existence of the award was not brought to the notice of the
Court before the suit or appeal was decided.
Reforences -—
24 W. R, 41,
4 Mad. H.C.R, 119
L L. R., 15 Mﬂd- 99. .
o 19 Mag, 2g0.
; » 20 Mad. 4g0. : . _
- Plaintiff-Appellapt sued to enforce gn award by which Defendant-
Respondent was prdered to give Plaintiff-Appellant 25 palm-trees
and pay him Rs, 30, ; .
. There was litigation pending hetween the parties with respect to.
70 palm-trees standing on kyeung land at Ingon village, Thazi.
township, and the land on which they stood. While the case was.
.before this Court in second appeal (Second Appeal No. 263 of 1903)
the parties admittedly agreed to abide by the award of an arbitrator,
-one Shwe O, whatever decision the Court might come te, and Shwe O
admittedly made an award in favour of Plaiptiff-Appellant, as above
stated, for 25 palm-trees and Rs. 30.. The reference to. arbitration and
the award were made without the knowledge of this Court, and
judgment and decree accordingly followed in the ordinary course.
The decision was one dismissing Plaintiff-Appellant’s suit on the
ground that he had failed to prove possession or enjoyment within
13 years, _ )
In congequence of this decision Defendant-Respondent refused
to carry out’the award. Hence the present suit. : ,
. Defendant-Respondent’s defence was that the award:. was cons,
. trary to section 23, Contract Act. His meaning appayently was that -
by superseding the decree of this Court or being made on the upder-
standing that the decree of this Court shonld not, he-executed, it was
a contract which, if permitted, would defeat the proyisions of some law.
This of course was a mistake. There was nothing illegal in the
contract.’ Vo Bl - ) e
. The Township Court granted Plaintiff-Appellanta decree. But the
Adgditional Judge of the District Court on appeal held- that the sub- -
ject matter of the dispute having been finally decided by the High,
}-Twrt, Plaintiff-Appellant’s remedy was. by way of Revision to that
‘Court.and not by filling a suit, and that the Township Court had no.
. jurisdiction to entertain it. The learned Additional Judge did pot.
cigs._any authority for this view of the matter, It was apparently
-suﬁgested to hip by.the memorandum of appeal, where it was the
-only ground taken, = The Advocate for Defendant-Respondent before
me admits that if there was a valid reference and valid award, there

Civil and Appeal
No, 84 of 1905.
March taéh_x_goé
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In 1225 B. E. Plaintiffs-Respondent’s grandfather mortgaged for
150 ticals of ywetni silver the land o4 and o to Shwe Ket, father of
Tha Be, of Mi Po (mother-in-law of Defendant Taunglaung) and of
Defendant Tha Gaing. In 1235 Shwe Ket partitioned his estate
among his three children, oo fell to Mi Po, and o to Tha Be. Tha Gaing
received some other land. In 1240 some of-the mortgagor's heirs.
took a further advance of Rs. 1 5,and in 1255 others took a further
advance of Rs. 30 from Mi Po. Meanwhile in 1240 Tha Be had sub-
mortgaged his share ¢ to Defendant-Appellant for Rs. 1go. In 1266
Plaintiffs-Respondents redeemed the whole of the mortgaged property”
o and o for Rs. 220 which was reckoned to be the equivalent of the
original mortgage-money together with the further advances of Rs. 15

‘and Rs. 30.

Tha Be was'present,' but  Defendant-Appellant was  not and

- Defendant-Appellant’s sub-mortgage was not taken into account. The

mortgagees professed to give possession of the land, and effected a
mutation of names in the Revenue Records. Taunglaung and Tha
Be divided the mortgage money, each taking Rs. 110. Then Tha Be
went off to Lower Burma without redeeming his sub-mortgage, and
Defendant-Appellant refdsed to surrender the land o to the Plaintiffs-
Respondents. ;

Tha Be being in Lower Burma and, as Plaintiffs-Respondents say,
his whereabouts being unknown, Plaintiffs-Respondents did not
make him a party to the suit. e L

Defendant-Appellant appeals under section 584, Civil Procedure
Code, on thé grounds that the non-joinder of Tha Be was incontraven-
tion of the law as contained in section 85 of the Transfer of Property
Act, that the Lower Courts failed to determine a material issue of law
in allowing Plaintiffs-Respondents to redeem without payment of
Defendant-Appellant’s mortgage money, and were guilty of a material
error of procedure in maintaining Plaintiffs-Respondent’ssuit in the
absence of any offer on the part of Plaintiffs-Respondents to pay
Defendant-Appellant's mortgage money.

The grounds of appeal are not well expressed, But there was
certainly a material error or defect of procedure which entitles the
Defendant-Appellant to come up in second appeal, as will appear from
what follows, ’ . .

I am not surprised at the Lower Courts finding a difficulty fin
deciding on Defendant-Appellant’s claim, for in spite of the fact that
sub-mortgages are exiremely common, thereis no Ruling of this Court
or of the High Court of Lower Burma explaining how they should be
treated, and the libraries of District and Subdivisional Courts contain
00 books of reference from which assistance on the point can be*
obtained, except perhaps Woodman’s Digest where, for example, the
case of Chinayya Rawutan vs. Chidambram Chetli* is given in’
Volume III at page 6168. But Woodman's Digest is not, I fear, made
use of as much as it might be.. The Transfer of Property Act is not in
force, but its provisions og the subject of mortgages have been prescribed

* 1. L.R. 2 Mad., 212.
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as rules of practice for the Courts in Upper Burma (Upper Burma
- Courts Manual, paragrapbs 659—661).

Unfortunatelfv, as Gour says, though it “deals partially with the
rights and liabilities of puisne mortgagees,” 7.e., of persons to whom
the original mortgagor has made a subsequent mortgage, “the Act is
silent as to the rights and liabilities of sub-mortgagees.” (Gour’s

Law of Transfer in British India, 2nd edition, Volume II, para-

graph 822.) ,

It is contended on behalf of Defendant-Appellant that the equit-
able rule contained in section 41 of the Transfer of Property Act
a{)plies, that Defendant-Appellant took a mortgage from the ostensi-
b

e owner without notice of Plaintiffs-Respondents rights, and that -

« his equity should be considered.”

On this point I am of opinion that section 41 will not help the
Defendant-Appellant. As Shephard and Brown say in their notes to
that section, the person dealing with the property ‘‘ must appear to
have full powers of disposition, for if the circumstances under which
he holds are equally consistent with some limited authority to deal
‘with the property, there is no estoppel.” It appears clear to me that
in a country like Upper Burma where mortgages are universal, the
mere possession of land is not calculated to induce any one to believe

that the person in possession is the owner rather than the mortgagee. -

In other words, the circumstances are such as ought to put an intend-
ing purchaser upon an enquiry which, if prosecuted, would lead to a
discovery of the real title.

Furthermore, I can find nothing to show that section 41 has been

applied to the case of a mortgagee in possession in any other part of.

India.

It seems that the possession of a mortgagee is not such possession

with the consent of the owner as the section contemplates.
_ Apart from this, mere quiescence on the part of the owner, while
‘others are tlealing with the property, does not prevent him from
asserting his right (Shephard and Brown’s Transfer of Property Act,
note to section 41).

But there is nothing to prevent a mortgagee from transferring
his interest in the mortgaged property.

“In amortgage the interest conveyed to the creditor is a real
right available to him as well against the owner as against subsequent
purchasers from him.” :

“In the usufructuary mortgage it is the right of possession and
énjoyment of the usufruct that is transferred.” (Shephard and
Brown'’s Trausfer of Property Act, note to section 58.) :

“Transfer’’ in the Transfer of Property Act, includes the “ con-
veyance "’ or “ assignment "’ of English Law.

Section 6 of the Transfer of Property Act declares what kinds-
of property may be transferred, and these include such an interest as
a mortgagee in possession has in the mortgaged property.

Gour says in his note to section §:—

“ Property is a generic term for all that a persofl has dominion over, and in~
cludes within its purview all the interests into which it is capable of division..
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CIRCULAR MEMORANDUM No. 1 of 190s.

FrOM

THE REGISTRAR, &
Court of the Yudicial Commissioner, Upper Burma,
To
THE DISTRICT AND DIVISIONAL JUDGES.
Dated Mandalay, the 2nd February 1905.

In future in the Civil Monthly Statements the work of Additional
Judges should not be shown separately. There should be only one
line to each Court,

In case the work of any Court is shared by two Judgesit should be
so noted, thus in, column I :—

Sagu Township (2 JJ.)
By order,

Ep. MILLAR,
Registrar.”

22|






CIRCULAR MEMORANDUM No. 4 of 1906.

FroM

THE REGISTRAR,

Court of the Fudicial Commissioner, Upper Burma,
To
@
THE COMMISSIONERS AND DEPUTY COMMISSIONERS,
| UPPER BURMA,

Dated Mandalay, the 14th November 1906. *

* Attention is drawn to paragraph 683, Rule IV (g), Upper Burma
Courts Manual. This rule must not be contravened by the appoint-
" ment of the Sub-Accountant to be Deputy Bailiff where there is a sub-
accountant. *
Circular Memorandum No. 3, dated the 23rd October 1909, of this
Court is hereby superseded.

By order,

Ep. MILLAR,
Repistrar.
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CIRCULAR MEMORANDUM No.. 6 of 1906.

‘FroM.
THE REGISTRAR,

‘ Couirt of the Yudicial Commissioner, Upper Burma;
To

ALL DIVISIONAL AND SESSIONS JUDGES AND
DISTRICT MAGISTRATES AND JUDGESIN UPPER
BURMA. :

Dated Mandalay, the 6th December 1906-

In order to prevent the institution of groundless Civil suits against

" defendants in Courts so far distant from their homes that it is practi-

cally impossible for them to contest the claims satisfactorily, the

“seiyices of the Criminal Investigation Department are placed at the

disposal of Civil Courts and Magistrates in the following, circum-

stancey:— .

{a) A Civil Court may invoke the aid of the Criminal Investi-
gation Department - when it see ground for an enqui
under section 476, Criminal Procedure Code, or when it is
necessary to make an enquiry on an application for sanc-
tion under section 195, Criminal Procedure Code, present-
ed by the defendant, with a view to the prosecution of the
plaintiff under sections 193, 209 or 210, Indian Penal

1.Coclf..

(6) A Magistrate may invoke the aid of the Criminal Investi-
gation Department on receipt of a complaint in a case of
the kind, when the Civil Court before sending the case to
him under section 476, or granting sanction under section
195, has not already invoked such aid.

In:such cases-the cost of the prosecution, including the actual
expenses incurred in the Criminal Proceedings by the defendant in the
Csvil case and his witnesses, will be borne by Government.

The request for assistance should be addressed to the Deputy
I nspector-General for Railways and Criminal Intelligence.

Magistrates should bear in mind that when there is evidence that
a plaintiff has given or fabricated false evidence, a charge under
section 193, Indian Penal Code, should be added, since the offence
punishable under section 143 is more scrious and carries a more severe
Banalty than offences punishable under sections 209 and 210, Indian

enal Code,

By order,

Ep. MILLAR,

' Registrar.,
G, B. C, P, 0.—No, 17, ], C,, U, B,, 25-11-1914—1,000—A. DeS.
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