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Vi, ] LOWER BURMA RULINGS. 3

.of both will pass to her in preference to her father. The point
to be determined in this case is which of those two contentions
is correct according to Burmese Buddhist Law. _ :

A subsidiary question was raised in the Appeal. It was
founided upon allegations of commercial partnership existing
between the Appellant and her sister, Mah Hnin Boo. Separate
issues, which in appropriate circumstances might come to be of
.great importance under the law of Burma, were raised as to the
rights of a surviving partner, on the one hand in a full partner-
-ship, and on the other in a limited partnership or co-adventure,
These questions have not been lost sight of, but they are
superseded by the conclusion to which their Lordships have
come as to the right of succession in law by the father on the
one hand, or by the sister on the other. The right of succes-
sion being determined in favour of the surviving sister carries
with it and covers subsidiary rights of partnership as among
the sisters énter se. No pronouncement accordingly is neces-
sary in regard to the separate case under this head.

A still further quéstion has been argued, and it is well illus-
trated by the course which the case took in the Courts below.
The learned: Judge in the Court of First Instance held that by
Burmese Buddhist law the Respondent, the father, was entitled
to succeed to the estate of his two deceased daughters in
preference to the Appellant, their sister. But he also_held,
however, that the father by his conduct, which in the oﬁinion
of the Court amounted to “desertion and intentional and
Jeliberate neglect of the ordinary duties of affection and
kindred,” had forfeited the right of succession which would
otherwise have opened to him, and that for this reason the
Suit, which was to declare such a right of succession, must fail.
On this latter point the Appellate Court came to a different
conclusion, holding that the Respondent’s conduct had not been
so grave and reprehensible as to justify forfeiture. Accordingly
agreeing as it did with the Court of First Instance, that the
father fell to be preferred as the heir entitled to the succession
to his daughter’s estate, they affirmed that right and géve
Decree in his favour. But the Appellate Court, in reaching
their conclusion as to the import of the Appellant’s conduct,
showed very clearly by their Judgment that, so far as actual
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L ] LOWER BURMA RULINGS. o 5.

There were, however, as there are still, documents-that could
be appealed to, all of them authoritative, but varying in .the
weight of their authority. . These are the Dhammathats,

usua]ly reckoned as thxrty-sxx in number.  They form :the

expositions of inter alia customs and juridical rules, their dates
of issue varying sometimes by many hundreds of years. It is
0 doubt true that with regard to tham a certain evolution can
be traced, and it seems by those who have written on,the
subject also to be admitted that they differ from the ordinary
legal institutes in this sense, that a change of dynasty was some-
times accompanied by a fresh composition in the shape of a new
{md, it might be, a comprehensive Dhammathat, which, while
not removing or extinguishing its predecessors, appeared upon
the scene clothed with the authority of the fresh Government
and containing the.latest revisal of accepted juridical doctrine.

It appears to be acknowledged that the laws, or rules,
contained in the earlier Dhammathats were in their remotest
origin derived from the laws of Manu, which reached Burma
by way of Southern India. But with the establishment of
Buddhism and the spread of Buddhist doctrine came, in the
course of time, the not unnatural desire to- strengthen the
sanctions of juridical rule by associating its foundations,.the
Dhammathats themselves, with the religious sentiments of the
people, and in the later Dhammathats the commands, precepts,
and priaciples are represented as truly being emanations from
the spirit of Buddha himself. :

This state of matters must have made the administration of
justice still dependent on a comparison of Dhammathat with
Dhammathat and a balancing of the weight of their authority.
It cannot be said that at the present moment such difficulties
have disappeared. Traces of them, indced, are plain enough
in the present case, and one cannot peruse the judgments under
review without noting the care with which the learned Judges
of Burma address themselves to this task.

There are two views which may be taken. Elther the subJect
is dealt with sufficiently by a single clear or governing autho-
rity, or the Dhammathats as a whole must be collated and
judgment determined by-the best balance which can be framed
as the result of their dicta. T'he Judges of the Court below

: | '931'14".
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VI, ] LOWER BURMA RULINGS. - 7

which they refer—arise from the -construction of Seection 311
That section deals with “ relatives of previous generations who
are entitled to inherit.”

The conflict had better be exhaustively set forth, and the
forces on either side stand in this way :— -

.. On the side of preferring the parents and ignoring the
brothers and sisters, the Dhammathats stand as follows :—

Manu—"“On the death of a person leaving hot even a
casually adopted son, his or her parents may inherit.” ° -

Various other Dhammathats are cited by U Gaung to the
same effect as this extract from Manu.

Vilasa—"In the absence of descendants the parents are
entitled to inherit.”

This is repeated—almost literally—in Dhammathat Kyaw,
in Nandaw, and _in Vannana.

Razathat.—“1f the deceased person leaves no wife, children,
grandchildren, or other descendants, his parents,” grand-
parents, or .other relatives of previous generations are
entitled to succeed to the estate.” '

To the same effect is the extract from Varulinga, namely,
“In the absence of sons, including those publicly or casually
adopted, the parents are entitled to inherit.”

Finally comes Kyannet.—"In the absence of wife and
children, the parents are entitled to inherit the estate of their
son.”

21t is plain that these extracts do not proceed upon the
principle of express exclusion of a right of succession by
brothzrs and sisters. The brothers and sisters are omitted or
ignored in the statement of the successioan.

On the other side, the same section (Section 311) cites later
Dhammathats which give very ample warrant not for ignoring,
but for recognising, and for placing in priority to pzrents, the
rights of succession on the part of brothers and sisters. The
historical light in which these later Dhammathats. should be
viewed will be remarked upon later. But meantime this obser-
vation may be made. The opinion appears to be enteitained
that the Burmese Empire was in the 18th Century of the
Christian Era one-of the greatest Empires of the Eastern
world. -But it is at least certain that in the niiddle of :that
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vin. ] LOWER BURMA RULINGS. 9

but is on the contrary very plainly postponed to the rights of
succession on the part of brothers and sisters.

‘With regard to the Dhammathats as a whole it- has to be
admitted that the figurative language so frequently employed
becomes little helpful in expiscating the idea of inheritance.
“ It is natural,” says Razathat, “ for sea-water to flow back into
tile ocean after entering rivers and streams”; and in another
passage, “When lakes are full, the overflow is returned to
rivers and streams, and tidal water always flows back to the
ocean.” In later centuries the mind of the commentators was
still struggling with these figurative expressions; as, for
instance, in the Manw Vannana: “In the absence of wife and
children, the parents inherit. Why so? Because of the
water which flows into the sea a portion returns up theriver.”
The figure which earlier appears is the simple one of water
which cannot find an outlet being borne back to its source; but
as the Dhammathats develop it is found that the source of the
returning water cannot be reached until the intervening inlets
and creeks have all been filled up, and there appears tc be the
-conception accordingly, not of at once reaching to the source,
namely, the parent, without having exhausted the collaterals,
namely, the brothers and sisters. These struggles with figura-
tive language appear even in-the decisions in recent times in
the Courts in Burma, and, as is not cbscurely indicated in some
of these Judgments, they rather perplex than help the mind.

In their Lordships’ opinion the balance of the authomty of
the Dhammathats is upon the side of the sxsters and brothers
of the .deceased being preferred to the parent. It has been
already noted that there is nowhere throughout any of the
.Dhammathats a specific exclusion of brothers and sisters, and
‘it may further be added that the language of the earliest
:Dhammathats, where collaterals are, as has been stated, either
-omitted or ignored, seems not to be analysed or explained or
the omission accounted for in the Iater' Dhammathats holding
the same view, and the’ concurrence is a mere repetition,
Their Lordships incline to -the opinion—and a special resson
therefor will be immediately given—that a clearer note is
struck by the Dhammathats from the time of the 12th Century
of the Burmese, or from about the middle of:the 18th Century
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VIIL ] - LOWER BURMA RULINGS. ' 11

and the establishment of settled order in Upper Burma under
the British rule, a Circular was issued “for<the assistance of
the Courts in dealing with questions of Buddhist Law.” The
Circular issued'a translation of the Letters Patent in use
usider the Burmese Government for the appointment of Judges.
A list of Dhammathats was appended to it, but, as showing the
complexnty of the subject, the Judicial Commissiongr adds that
he “will be glad of information regarding any copies that may
be extant of any of these Dhammathats other than the more
commonly known ones.” After a recital of many resounding
titles of the Sovereign, including that of * Mighty Fountain of

- Justice,” the Circular proceeds thus:—

« Now with respectto the office of Judge, it is on this wise: In the
Kingdom of which We are the Sovereign Ruler our numerous subjects
must not be permitted one to oppress another, and the Judges must
admonish and chastise, repress, and judge. In case of dispute they must,
in accordance with the Dhammathats, enquire into the causes of the people
and decide between them. And for this purpose they are appointed to the
Courts as Judges.”’ :

This is the general rule, involving as it does that judicial
task the difficulty of which has been already mentioned.
To recur to the Manu Kyay—which for so long had been

recognised as the leading guide in the administration of justice,

Prof. Forchhammer, in his Treatise on the Sources and
Development of Burmese Law, thus describes it:—

*“This Law Book'is written in plain Burmese with very little Pali
.interinixed. It is not really a Code or a Digest of Law, but rather an
encyclopaedxc record of existing laws and customs and of the rulings pre-
served in former Dhammathats. Manu Kyay does not attempt to arrange
the subject-matter or to explain or reconcile contradictory passages:
religious elements are freely introduced ; unjust judges shall suffer punishe
ment in Hell with head downwards; a man to whom deposits are made
must be a strict performer of his religious duties ; a person guilty of perjury

- will be visited by preternatural punishments.”

And having dealt with the development of Burmese juris-
prudence and made a division of it into three periods,
Dr. Forchhammer concludes thus :—

“The Manu Kyay incorporates the contents of the Law Books of the
first and second periods and records laws and customs existing among the
people of his time, It deals with the religious laws and usages of the
Brahmins and the monastic rules of the Buddhist clergy. It allows the
Buddhist element to predominate and draws largely from the Buddhist
Scriptures.”

It is not seriously disputed that the authority of this
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v } LOWER BURMA RULINGS. 13

rémains of the highest authority, the succession of brothers

and sisters’ in preference to parents is established beyond
doubt. This being so, the other Dhammathats do not require
to.be appealed to to clear up any ambiguity. Were that appeal
to be made, it would, in the opinion of their Lordships, as
already stated, lead to the same result. '
The doubt, however, thrown upon thesubject by, the judg-
ments of the Courfs below can be explained to some extegnt by
a brief glance at the development of authority on the subject.
The sense of the Manu Kyay and the authority of its rule,
as above expounded, seem to have been accepted in Burma
until the year 1894. On the 12th November of that year there
occurred the case of MiSan'Hla Me v. Kya Tun and 2 others

(1) and the narrative is observable +—

“The two Jower Courts have held that according to Buddhist law pro-
perty cannot ascend where there are collateral heirs, and they have awarded
plaintiff’s claim. The general rule that property shall not ascend is laid
down in the Manu Dhammathat, Book 10, Sections 1, 18, 19, but the rule is
not without exceptions.” :

(It may be noted that the “ Manu Dhammathat” here
referred to is simply the Manu Kyay.) '

The exception referred to in that case had reference to the
separation of one from his adoptive brothers and sisters; and
to an adopted son living with his adoptive mother. It is mani-
fest that this so-called cxception has notning to do with the
presant broad and general case. And it is also clear that the
law as above laid down was held to be the general law of
Burma.

. Thereafter, however, a certain mischance arose by way of
what is reported as an obiter dictum in the case of Maung Chit
Kywe v. Maung Pyo and others (2) in the year 1895. The
substantial question in the case is described as “whether the
brothers and sisters of the father of the deceased, FMah Pean,
who was unmarried, have, under the rules of inheritance in
the Dhammathats, a title to the estate ¢f Mah Pean superior
to any title of the defendant as stepfather living with
deceased.” Here it is also quite clear that the broad and
simple question now to be determined was not before the Court..

(1) (1894) P.J. L.B., 116.
(2) 2 U.B.R. (1892—98), p. 184.
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viir, § LOWER BURMA RULINGS. _ 15

with reference to adoptive parents. Various texts were cited,
concluding with Section 211 of the Attathanyepa Vannana,
which says :—

* Where there is no younger brother or sister, then the property may
revert or ascend to the elder members of the family, such as elder brothers,
elder sisters,. parents, or grandparcnts.”

» And the learned Judge says :—

*¢ Although the last-quoted text throws some doubt on the su'bj.ect, there
seems to be good authority to the rule that parents are entitled to ihherit
in the absence of direct descendants. There has been no argument on the
point,”

The “good authority” here referred to appears to have
been the cases just cited, and in their Lordships’ judgment
thé case of Mah E Dok does not advance the proposition in
any respect.

Reference was also made to the case of Maung Shwe Bo v.
Maung Pya and one (5) (27thi February 1899) the head-note of
which is this :—

“The Buddhist Law is opposed to the ascent of inheritance, but when
it cannot go by descent the inheritance is allowed to ascead, first to the
father and mother, and failing them, to the first line of collaterals, and in
the absence of heirs in that degree to the grandfather and grandmother
and the next line of collaterals.”

It is to be ‘noted that “ the Respondents in this case were
not represented by Counsel and were unable to afford the
Court any assistance in dealing with the difficult peint of
law involved.” In those circumstances the Judge, perhaps
not unnaturally, accepted the Chit Kywe case as.a guide, and
with that their Lordships have already dealt.

It is manifest that the clear and brrad issue now to be
determined has never been the subject of judicial decision,
and that no series of precedents can be relied upon in justifica-
tion of the Judgments of the Courts below. Out of respect to
the Judges, and in view of the embarrassments pro&uced by
the cases cited and by the conflict among ‘the Dhammathats,
‘as well as of the importance of the general question being
authoritatively settled, their Lordships have thought it right
to make an independent investigation so as, if possible, to clear
up the whole question. In the result they are of opinion that

(5) (1899) P.J., L.B., 524,
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King L.R., 1914, A. €., 221; and Clifford v. K.E., L.-R. 40 1.A., 241,
referred to. ]

This was an appeal from the conviction and sentence of
the Chief Court of Lower Burma, in its Original Criminal
Jurisdiction.

The judgment of their Lordships of the Privy Council was
délivered on the 7th April 1914 by '

Lord Shaw.—By leave granted by His Majesty in Council
this appeal is brought from a conviction of and sentence upon
the appellant by the Chief Court of Lower Burma, pronounced
on the 19th October 1912. The charge was one of defamation
or criminal libel, and the prosecution was laid under the 21st
chapter of the Indian Renal Code. In that chapter Section 499
gives a definition of defamation, and sets forth categorically
no fewer than ten exceptions, any one of which forms a proper
defence to the charge. By Section 500 it is provided that the
punishment of defamation shall be “simple imprisonment for a
term which may extend to two years, or with fine, or with
both.”

The appellant was charged with having defamed Mr. G. P,
Andrew, Deputy Commissioner and District Magistrate of
Mergui, by the publication of two articles in the Burmna Critic,
a Rangoon newspaper, on the 28th April 1912. These articles
were entitied “ A Mockery of British Justice.”

Mr.-Arnold has had experience as a journalist; and it
appears from the proceedings that he was at one time the chief
cditor of the Rangoon Times. He ceased to be editor of that
journal ia the end of September 1911, and in January 1912 he
was registered as one of the proprietors and the editor of the
‘Burma  Critic. The articles bear witness to the writer’s
possession of great invective and declamatory power; and it
ought to be said at once that his motives have not been
challenged except in so far as that is necessarily involved in
the contention that he published serious libels and did so
otherwise than in good faith. '

The proceedings against him were initiated on the 11th
June 1912 by Mr. Andrew, the District Magistrate already
mentioned. On the 3rd October 1912 the trial of the case
began before Sir Charles Fox, the Chief Judge, with a jury.

2
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having reason to believe that suchk imputation will harm, the
reputation of such person, is said, except in the cases herein-
after excepted, to defame that person.” Of the ten exceptions
under the section three were mentioned. The first excep-
‘tioh is in these terms: “It is not defamation to impute
anything which is true concerning any person if it be for the
public good that the imputation should be made or published.
Whether or not it is for the public good is a question of fact.”
It was admitted by the counsel for the appellant at their Lord-
-ships’ bar that their client claimed no benefit under this excep-
tion : he did not suggest that the series of libels or any one of
them was true; on the contrary all of them in so far as they
were assertions of fact were admitted to be false.

In point of form the same course was taken in the Court
below. But while this was so and while the plea of veritas was
not openly or plainly made, their Lordships regret to observe
that surreptitiously it did appear and reappear in the case by
way of repeated innuendo. It may be as well to bring this
matter to a pdint at once. In Sir Charles Fox’s charge to the
jury this passage occurs: “You will observe that under the
first exception the only -question, apart from the question of
the public good, that could arise was whether what had been
said was true or not. Now it,is noticeable that the defence
does not rely on that exception, although up to the end we
have had it reiterated that what was said was true.” * Upon
being questioned the learned counsel for the appellant frankly
admitted that the exception was not in point of fact pleaded as
a defence, and their Lordships do not understand that they
disputed that the learned Chief Judge’s statement of what
occurred at the trial by reiterated innuendo was correct. It
was open to the appellant to defend his utterances as true.
But he declined to take that course. Their falsehood stood as
an admission in the case, the words themselves being so plainly
of a libellous character. This part of the case may accord-
ingly be definitely dismissed. '

The second exception is in these terms: “ It is not defoma-
tion to express in good faith any epinion whatever respecting
the conduct of a public servant in the discharge of his.bublic
functions or respecting his character so far as his character
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these? They were the very things which the prisoner’s counsel
had throughout the trial insisted on introducing, namely, the
question of the conduct of McCormick and of Mr. Andrew, the
narrative as to Mr. Andrew being accompanied by the sugges-
tion that it was after all indefensibte and corrupt. Their
Lordships fecognise that this mode of conducting the defence,
which it appears to have been difficult to repress,»was not
unlikely to lead to confusion: but it is at least satisfactory
to find that the learned Judge in charging the jury made
no mistake in stating what the true issue was. It is admitted
by the appellant’s counsel that this is so. “What you will
have to consider,” said the learned Judge to the jury, is
“whether the imputations in these articles were published in
good faith, aftér due care and attention has been exercised on
the part of the writer of them. What is ‘due care and atten-
tion’ must depend on the circumstances of each particular
case.” It isalso fair to the learned Judge to say that, while he
felt constrained—a course which, in view of the conduct of the
defence, is not to be wondered at—to go with some fulness into
a narrative of fact, he concluded his charge to the jury hy bring-
ing theiir minds directly back to the exact issue which they had
to try. He did so in this language: “ It is now for you to
consider these matters, and to decide whether the accused
has satisfied you that he used the reasonable care that he
ought to have used. If you are satisfied that he did, and that
he did not overstep the boufids of law as I have explained the
law to vou, then you must acquit him, but if he has not
satisfied you that he has exercised such die care and atten-
tion before he committed himself to paper in this way, then it
is your bounden duty to convict him.” '

Before the exception and the alleged misdirection of the
jury are dealt with, it is expedient to state what the libel con-
tained. Being headed “ A Mockery of RBritish Justice,” after
a considerable amount of inflammatory matter, it proceeds to
“ speak out against those officials who have forgotten their duty
and have dared to trifle with the fair fame of England.”
Having made these very serious allegations the appellant added :
“ The facts before us indicate that he (Mr. Andrew) conspired
with Mr. Finnie to burke the case; that he conducted it in
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the career of Mr. Andrew and any otners engéged in conspiring
with him as alleged. -

The points put forward in the appellant’s favour as estab-
lishing that although the charges were false yet he was
excused by statute because he believed them bona fide and had
giyen due care and attention to their truth, were substantially
three. In the first place it was urged that he relied upcn
a letter published with the signature of “Vigilance,” ,and
addressed to the Rangoon Times. It is dated the 3]st August
1911, and at that time the appellant was connected with that
paper. It contains a long narrative incriminating McCormick
and also Mr. Andrew and others.

The second element proposed in support of Mr. Arnold’s
good faith is of a different and an important character. It is
this: In the district of Tenasserim referred to, the position of
Subdivisional Magistrate was occupied by Mr. Buchanan. It
is alleged that Mr. Buchanan had been on unfriendly terms
with McCormick, but their Lordships do not think that there is
anything substantial in this allegation, and they further think
it right to put on record their opinion, which. is in entire
concurrence with that of the Chief Judge, that Mr. Buchanan
in his investigations and conduct was actuated by entire good
faith. Although his conclusions and suspicions may have been
erroneots, their Lordships see no reason to think that from
beginiing to end he did not act in accordance with the best
traditions of the service. He had been absent on’ leave from
the middle of April to about the middle of May 1911, and on
his return he heard rumours of misconduct by McCormick.
Towards the end of June Mahomed Din, who had had legal
differences with McCormick, made allegations which amounted
to a charge that the crimes of abductior. and of rape had been
committed. Mr. Buchanan himself made enquiries aid came
to the conclusion that McCormick should be put upon his trial.
It is a point in the accused’s favour that the Subdivisional
Magistrate thought that there was a case for committal.

The third point in these protracted proceedings, which is
more important than either of the foregeing in support of the
contention that the writer of the libels believed them to be
true, is the admitted conduct of McCormick himself. Their
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do not attach so much importance to the other allegations.
That as to bail having been granted to the azcused rests on
a slender foundation. It is held by the Judges on the spot,
and it was proved to be also the opinion of the civil authorities,
that the discretion of granting bail applied to this case. It
was evidently a case, unless forbidden by Statute, for discretion
béing exercised, and it would rather appear to their [ordships
looking to the great distance to be traversed before the autho-
rity claimed by. the appellant as requisite for granting bail
could be obtained, that much practical hardship would ensue
to prisoners unless such a discretion existed. They are not
prepared to say that the humane view which was taken of an
accused’s rights was mistaken. It is unnecessary in this case
to decide or dwell upon the point, because their Lordships’
opinion is very clear to the effect that this difficult and delicate
point of law could never have been viewed as a substantial
element weighing with any reasonsable writer in justification of
his belief in the truth of the libel. The same observation
applies to the otiver elements in the case which need not be
entered upon but all of which have been fully considered.
Their Lordships are of opinion that a fair and statable case in
support of the statutory defence and of the belief in the
wickedness of Mr. Andrew was put forward on the points
which have been already enumerated, but that no others.were
of any real weight. In putting forward, however, the points
mentioned, their Lordships think that a case was made which
demanded an answer.

Such an answer was given, and it also was both fair and
statable. ‘

In the first place a serious and weighty reply was made on
the subject of the letter signed ‘‘Vigilance.” It was not
confined to the remark that the letter was no valid excuse for
a belief in gross slander. The points proved were these:
When that letter was received by the Rangoon Times a most
proper course was taken, and that with the appellant’s know-
ledge. It was forwarded by Mr. Stokes, the assistant editor,
to the Chief Secretary to the Government of Burma, so that
there might be official confirmation of its allegations prior to
its being published. These allegations were examined into,
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Thus, althoﬁgh the true issue in the case was as to his own
bona fides and the care and attention which would verify that,
Mr. Arnold’s action when charged gave no help to the Court
and;, must to some extent have embarrassed even his own
defence. Having admitted that he assumed responsibility for
the articles, he was asked by the Magistrate as follows: “ Q.
Do you wish to make any explanation of your position in the
case as to your bona fides, etc.? (I pointed outto the accused
that, under Section 105, the burden of proof lies upon him.)”
A. No. 1 have nothing to say. Everyone, from the Lieute-
nant-Governor downward, knows my character, and [ leave
it at that.” But of course it was quite impossible to leave it
at that, because the libels were there, in all their number and
seriousness; the charge was made under the Statute, and the
law had prescribed that the author of such libels could only be
excused by showing good faith after due care and attention.
It is not in accordance with the due or proper administration
of justice for an accused to brush all the statutory regulations
affecting his position aside in this manner. The attitude and
absence of the accused may well have been considered by the
jury rather destructive than helpful to the defence set up.

In the third place, this has to be borne in mind. Every
officer, judicial or administrative, who investigated this case,
except Mr. Buchanan, had agreed with the conclusion at which
Mr. Andrew had arrived, namely, that the charge should be
dismissed. This circumstance was one peculiarly suited for

the appraisement of a local jury.
The next circumstance in the case is one to which their

Lordships do not conceal that they attach serious importance.
They were moved by the allegation that the prosecutors and
those in that intérest were alleged to have been led on to the
trial by Mr. Andrew, and that Mr. Andrew had wickedly
conspired suddenly to leave them in the lurch without an
advocate, and to furnish them with a false interpreter. This
allegation was, as it turned out, not only untrue, but was, as
was made abundantly clear at the trial, particularly cruel.
Letters were produced showing that instead of Mr. Andrew
having taken up such an attitude, his desire, and indeed his
endeavour and entreaty, throughout were that in the enquiry
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appellant had any reasonable ground for believing them to

R4

be true. )

It does not appear that in any view of the case there could
have been a defence under the Statute in regard to these
substantial portions of the libellous matter, and the case of

The Queen v. Newman (1), was founded upon to this effect.

But their Lordships are very anxious, however, not to have
the case disposed of on what may be considered 2 narrow
ground. They take these points as included in the sum of the
matter to be considered before the jury as relevant to the
genera! case of Mr. Arnold’s justification on the ground of
having, after due care and attention, and so in good faith,
believed that these things were true.

One final matter has, however, to be kept in view. Some
of the letters last cited were undoubtedly not before Mr.
Arnold when he wrote the libels. But they were before him
in the course of his trial. In their Lordships’ opinion, when
it was discovered that the truth with regard to Mr. Andrew
had not been that in these particulars he wickedly conspired to
defeat justice, but that he was, on the contrary, anxiously
endeavouring to secure that justice should be furthered and
guarded, then the duty of the accused, Mr. Arnold, was plain.
Their Lordships malke every allowance for the heat of advocacy

which, as noted by the Chief Judge, seems to have been in this.

case great. But when a gross mistake of that kind on a
matter of fact—the truth of which when exposed would have
ruined any administrative or judicial officer’s career—was
discovered, the libel should not have been adhered to for a

mcment. The mistake should have been z:knowledged and an

apology tendered. This was not done, but upon the contrary
the case was conducted to its close upon the footing that an
unstated defence was the real and good defence, namely, that
the libels and all the libels were true. Nobody is to be blamed
in these circumstances for thinking that the plea of good faith
on the part of Mr. Arnold had sustained a serious shock.

The speeches of the learned counsel for the accused have

not been printed, but their Lordships had the advantage of'

(1) 1 E. &B., 558,
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Their Lordships regret to find that there appeared on the
.one side in this case the time-wosn fallacy that some kind of
privilege attaches to the profession of the Press as distin-
guished from the members of the public. The freedom of the

journalist is an ordinary part of the freedom of the subject, and

to whatever lengths the subjectin general may go, so also nay
the journalist, but, apart from statute-law, his privilege is no
other and no higher. The responsibilities which attach to his
‘power in the dissemination of printed matter may, and in the
case of a conscientious journalist do, make him more careful;
but the range of his assertions, his criticisms, or his comments,
is as wide as, and no wider than, that of any other subject.
No privilege attaches to his position.

Upon the other side it would appear from certain observa-
tions of the learned Judge that this false and dangerous
doctrine may have been hinted at, that some privilege or
protection attaches to the public acts of a judge which exempts
him, in regard to these, from free and adverse comment. He
is not above criticism, his conduct and utterances may demand
it. Freedom would be seriously impaired if the judicial tribu-
nals were outside of the range of such comment. The present
case affords a good illustration of what is meant. When the
examination before Mr. Andrew concluded with his declaration
that in his judgment the action of McCormick was pure and
philanthropic, the whole trial would seem to have been laid
open to searching and severe observations, and no blame could
be attached to these. But when the criticism was converted
into an attack upon the Magistrate as a conspirator against
justice, a traitor to his oath, a tricks*er, -a man who had
manceuvred his procedure so as to defeat truth and protect an
associate, then, of course, it is for the person who has uttered
these things to justify them, or, under the Indian Penal Code, to
establish affirmatively that he believed them to be true, and that
on reasonable grounds. On both of these matters last mentioned
the learned Judge seems to have properly directed the jury.

This also has to be said. A large part of the criticism
directed against the charge of the learned Judge in this case
was to the effect that the narrative of the proceedings led up
to the conclusion inevitably that Mr. Andrew was innocent
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The question is not truly one of jurisdiction. The power 1914w

of His Majesty under his Royal authority to review proceed- Cranning

ings of a criminal nature, unless where such power and autho- AR:_OLD
rity have been parted with by Statute, is undoubted. Upon 'I;fpﬁg:'
the. other hand, there are reasons, both constitutional and —

adniinistrative, which make it manifest that this power should
not be lightly exercised. The over-ruling consideration upon
the topic has reference to justice “itself. If throughout the
Empire it were supposed that the course and execution of
justice could suffer serious impediment, which in many cases
might amount to practical obstruction, by an appeal to the
Royal Prerogative of review on judicial grounds, then it be-
comes plain that a severe blow would have been dealt to the
ordered administration of law within the King’s dominions.

These views are not new. They were expressed more than
50 years ago by Dr. Lushington in his judgment in The Queen
v- Mukerji (2), and Lord Kingsdown, in the case of The Falk-
land Islands Company v. The Queen (3) stated the matter
compendiously in these words: “ It may be assumed that the
Queen has. authority by virtue of Her Prerogative to review
the decisions of all colonial courts, whether the proceedings
be of a civil or criminal character, unless Her Majesty has
parted with such authority. But the inconvenience of enter-
taining such appeals in cases of a strictly criminal nature is
so great, the obstruction which it would offer to the adminis-
tration of justice in the colonies is so obvious, that it is very
rarely that applications to this Board similar to the present
have been attended with success.” Their Lordships desire
to state that in their opinion the principle and practice thus
laid down by Lord Kingsdown still remain those which are
followed by the Judicial Committee.

There have been various important cases in recent tinies to-
which, naturally, reference has been made. The first is the
case of ve Dillet (4). It should be observed that while Dillet’s
case was n form an application within the ambit of criminal
law, the matter of substance which was truly brought before

(2) 1 Moore N.S., 272,

(3) 1 -Moore N.S., 812..
{4) 12 A.C,, 459.
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‘to convert the Judicial Committee ii:to a Court of Criminal
‘Review for the Indian and Colonial Empire. Their Lord-
:ships are clearly of opinion that no such proposition
is sound. This Committee is not a Court of Criminal
Appeal. It may in general be stated that its practice is to the
following effect: It is not guided by its own doubts of the
appellant’s innocence or suspicion of his guilt. It will not
interfere with the course of criminal law unless there has
been such an interference. with the elementary rights of ‘an
accused as has placed him outside of the pale of regular law,
or, within that pale, there has been a violation of the natural
principles of justice so demonstratively manifest as to convince
their Lordships, first, that the result arrived at was opposite to
the result which their Lordships would themselves have
reached, and secondly, that the same opposite result would
have been reached by the local tribunal also if the alleged
defect or misdirection had been avoided. The limited nature
of the appeal in Dillet’'s case has been referred to, and their
Lordships do not think that its authority goes beyond those
propositions which have now been enunciated. :

The argument for the appellant was to an entirely contrary
-effect. In the forefront of it the case of Makinv. The Attorney-
-General for New South Wales (5) was cited. Makin’s case in
‘truth did not raise the question at issue in the present case.
It depended upon the construction of Section 423 of the
‘Criminal Law Amendment Act of 1883 (a New South Wales
Statute). That section set up the Judges of the Supreme
Court as ~ tribunal to determine questions submitted to them
in a case stated by the Judge at the trial, and there was a
proviso that there should be no quashing “unless for some
substantial wrong or other miscarriage of justice.” It was
stated by this Board that under that section the Judges have
not been substituted for the jury. As they said, “In their
Lordships’ opinion substantial wrong will be done to the
accused if he were deprived of the verdict of the jury on the
facts proved by legal evidence and there were substituted for
it a verdict of the Court founded merely upon the perusal of
the evidence,” _

(5) (1894) A.C., 57.
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.appellant of crime.” The Board were of opiﬁnion that the
sentence pronounced against the appellant “formed such an
invasion of liberty and such a denial of his just rights as a
.citizen that their Lordships feel called upon to interfere.”
But the Board took care to repeat that it did not lightly inter-
fere, and the language of Lord Watson in Dillet’s case was
.again cited. It was pointed out that the interference was not
on any matter of form, but because of matters lying at the very
foundation of justice (the judge had been a judge in his own
cause), justice had‘“ gravely and injuriously miscarried.”
Lanier stands as a fair type of almost the only case in which this
Board would advise the interposition of His Majesty the King
‘with the course of criminal justice in the colonies or depend-
encies. That extreme case is this, that it must be established
-demonstrably that jﬁstice itself inits very foundations has been
subverted, and that it is therefore a matter of general Imperial
concern that by way of an appeal to the King it be then
restored to its rightful position in that part of the Empire.

Their Lordships were referred to the dicta of Judges and
the rules set up with regard to the procedure of the Court of
‘Criminal Appeal in England; but they are not the rules adopted
by this Board, which, as already stated, js not a Court of
Criminal Appeal. And the authority of these decisions, which
apply to a different system, a different procedure, and a
different structure of principle, must stand out of the reckoning
of any body of authority on the matter of the procedure of this
Board in advising His Majesty. This view is in entire accord
witk the recent proceedings of this Board on applications for
leave to appeal. One instance of this is that of Clifford v. The
King-Emperor (8) on the 17th November last, and their Lord-
ships refer to the Judgment of the Lord Chancellor in this and
the other refusals referred to.

The application to the present case is simple. Even had this
Committee been a Court of Criminal Appeal it is hardly doubt-
ful that the appeal would fail. A fortiori their Lordships are
Teft in no doubt as to their own duty in conformity with the prac-
tice of the Board. They will humbly advise His Majesty that
the Appeal be dismissed. There will be no order as to costs.

(8) L.R. 40 LA., 241,
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Judges and they were equally divided on the question whether
ward-headmen outside Rangoon could be regarded as com-
petent witnesses of searches.

It is desirable that the existing uncertainty on this point
should be ended and 1 think it should again be referred to a
Eull Bench. I therefore refer it under section 11 of the Lower
Burma Courts Act.

The gambling in this case appears to have been on apetty
scale and the fines are I think excessivé for a first offence.
The expediency of reducing the fines will be considered (if
necessary) when the decision of the Full Bench is received.

The opinion of the Full Bench was as follows:—

Young, J.—The question referred is whether ward-headmeu
outside Rangoon can be regarded as competent witnesses of
searches under section 103, Criminal Procedure Code. The
question was raised in a gambling case and is of peculiar
importance in cases of this nature inasmuch as the Gambling
Act raises certain presumptions against the accused if the
search is properly conducted. The argumentsbefore us were
also directed towards the provisions of this Act and 1 therefore
propose to deal mainly with searches made under this Act.
Section 6 of the Gambling Act provides that all searches shall
be made in accordance with the provisions of section 103,
Criminal Procedure Code, and section 7 of the Gambling Act
provides that when any instruments of gaming are found in
any house, etc., entered under the provisions of section 6 or
about the person of any of those who are found therein it shall
b~ pr"esumed until the contrary is proved that such house, etc.,
is used as a common gaming house and that the persons found
therein were then present for the purpose of gaming although
no play was actually seen. Section 103 of the Criminal Proce-
dure Code provides that the search shall be made in the pre-
sence of two or more respectable inhabitants of the locality.
In the Full Bench case of King-Emperor v. Kwe Haw (2) heard
before Sir Charles Fox, C. J., Mr. Justice Irwin and Mr. Justice
Hartnoll, it was held by Fox, C. J., and Hartnoll, J., Irwin, J.,
dissenting, that ward-headmen in Rangoon being appointed by

@ 4 L.B.R., 213.
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terize the proposal as absurd and detrimental. There is there-
fore a majority of learned Judges with actual experience of
ward-heédmen‘“-in favour of retaining them. This may be an
accident but when we find it laid down by Lord Mersey in
Thompson v. Goold (5) that “it is a strong thing to read irto
an _Act of Parliament words which are not there and in the
absence of clear necessity itis a wrong thing to do,” it is an
element that has to be considered by the Court. In one ofsthe
two cases cited by Sir Charles Fox on this point, namely, that
of Curtis v. Stovin (6) the. necessity was contained within the
four corners of the Act and was clear. Section 65 of the
County Courts Act 1888 had provided that ‘““where in any
action of contract brought in the High Court the claim endors-
ed on the writ did not exceed £100 it shall be lawful for either
party ¥ % ¥ to apply to a Judge of the High Court at cham-
bers to order such action to be tried in any Court in which the
action might have been commenced.” But as the jurisdiction of
County Courts was limited to claims not exceeding £50 it
followed that the action could not have been commenced in any
County Court and the Judges therefore read into the section
the words “if the amount claimed had been such that it could
have been commenced in a County Court.” Here it is admit-
ted that it is impossible to predicate of the class in question
that it is not primd facie respectable, but it is contended that
the Legislature must have meant as an additional qualifica-
tion that the witnesses must not only be respectable but un-
connected with the police. This may or may not be an
imnrovement on the law as it stands, but I am unable to hold
that it is an addition necessary in the sense laid down in Curtis
v. Stovin, (6) “ ut res magis valeat quam pereat.” Nor dol
understand that the learned Judges who are in favour of the
proposed construction would go so far as to saythe addition was
necessary in the above sense. Sir Charles Fox in King-Emperor
v. Kwe Haw (2) argued that some limitation was necessary so as
to exclude one policeman calling two others and that therefore
it was permissible and desirable to carry out the intentions of
the Legislature to their fullest extent. Hartnoll, J., in King-

(5) 79 L. J. K. B. D., 905. (6) (1889) 22 Q. B. D., 513.
2) 4 L. B. R., 213, :
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occurs, and it appears from Maxzwell on Statutes that where the
statute imposes a duty on the habitants of a’ certain place it
construes the term in its popular sense, but when it imposes a
pecuniary burden it excludes persons who though inhabitants
have no rateable property and includes persons who though not
iphabitants yet hold rateable property there.

Now the Imperial Legislature in section 108, Criminal Pro-
cedure Code, uses this very term inhabitant, but limite it by
adding a qualification, viz., that the inhabitants are to be respect-
able, and the Provincial Legislature in incorporating the pro-
visions of this section into section 6 of the Gambling Act has
added a further qualification by enacting that the police-officer
conducting the search shall not be below the rank of a sergeant
or officer inchargeof apolice-station. This further qualification
is obviously intréduced by the local Legislature with a view to
free searches under the Gambling Act which raises the presump-
tion already mentioned from suspicion. The qualification res-
pectable must have been considered and found insufficient, but
instead of limiting it in the manner now . proposed the Local
Legislature preferred to impose a qualification upon the person
employed to conduct the search. It is he and he only who may
make the search, and the duties of the“ respectable inhabitants
are confined to looking on while he searches. There is nothing
in the section that entitles them so far as I can see to lend the
officer in charge° any assistance whatsoever in making the
search and I conceive that objection might properly be taken
to any such assistance being given whether by actually partici-
pating in or pointing out omissions in tks search. It is he and
he alone who is authorised by the warrant to make the search,
and they are to attend and witness it. The sole exception (and
that is the subject of a special provision) is that if a person is
to be searched and that person is a woman, the search shall be
conducted by one of her own sex. May it not therefore be
reasonably held that the Legislature considered that it had gone
far enough by confining the right of search to a superior of
police such as a sergeant or the officer in charge of the local
police-station? Brett, J., in Lion Insurance Association v. Tucker
(10) a much later case than Rex v. Hall (9) stated that whenever

©1B.&C., 123. (10) (1883) 12 Q. B. D., 176.
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determine whether the safeguards provided are sufficient and
refrain from altering under the guise of construing the law.
My answer therefore to the question referred s in the affirma-
tive. ,

Parlett, J.—The question referred has arisen, as it has
arisen in all the reported decisions which have been quoted, in
a gambling case in consequence of the strong presumption
which section 7 of the Burma Gambling Act of 1899 compels to
be drawn. That Act permits, on the receipt of certain infor-
mation, a search warrant to be issued to a police-officer of a
prescribed standing ; it directs the search to be made in accor-
dance with the provisions of section 103, Criminal Procedure
Code, and if at that search instruments of gaming are found it
compels the Court to presume, until the contrary is proved, that
the house or place searched is used as a common gaming
house and that the persons found therein are guilty of an
offence under section 11 of the Act. It is noticeable that the
law against common gaming houses in other provinces is less
stringently worded than is the Burma Gambling Act; for
instance the Calcutta Police Act (Bengal Act IV of 1866), the
Bengal Public Gambling Act (Bengal Act II of 1867), the Bom-
bay Prevention of Gambling Act (Bombay Act IV of 1887) and
the Madras City Police Act (Madras Act III of 1888) use word-
ing similar to that of the Public Gambling Act (Act 11T of 1867)
namely, that the finding of cards, etc., at the search shall be
evidence until the contrary is made to appear that the place is
used as a common gaming house and that the persons found
therein were present for the purpose of gaming. None of them
provides that the searches shall be made in accordance with
section 103, Criminal Procedure Code, and it was not until
Bengal Act 111 of 1910 was passed that the Calcutta Police Act
was amended in this sense. It is therelore not surprising that
the question should apparently have never arisen®in other
provinces, even if persons are there appointed to positions
‘analogous to that of ward-headmen in Burma. Such headmen
are appointed as being respectable inhabitants of the locality,
and I think very strong and clear reasons are needed for nold-
ing that they do not fall into the category of persons competent

to witness- searches.. I-doubt if it would have occurred to any
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disqualified as being his assistant, and in the event of a general
requisition it might become almost impossible to conduct a
:search in the ward at all. There are no means “of compelling
any private person to witness a search and if the police are not
allowed to utilize the services of men whose duty it is to assist
them and who from their status are most likely to act honest'y
and'stmightforwardly they may be tempted to fall back upon
persons who are ready to do their bidding, and I think it may
fairly be said that at any rate that was not the intention of the
Legislature. A rule excluding ward-headmen in towns from
witnessing searches would I think have to be extended logically
to headmen in villages; the necessity or the desirability of so
-doing has, so far as I know, never been suggested, and I would
note that ward-headmen appear to be less directly under the
.control of the executive authorities than are village-headmen.

In my opinion ithe Criminal Procedure Code contains
nothing from which it can be inferred that the Legislature
intended to exclude persons in the posi’tion of ward-headmen
from the category of respectable inhabitants for the purposes
of section 103 and that the subsequent enactment of the provi-
sions of the Burma Gambling Act regarding the presumption
which arises in certain circumstances after such a search does
not warrant the Court in so interpreting the language of the
‘Criminal Procedure Code as in reality to modify its provisions,
In my opinion a person who is appointed to be 2 ward-headman
in a town other than in Rangoon is not merely by reason of
such appointment incompetent to witness a search under sec-
tion 108, Criminal Procedure Code.

Robinson, J.—The question referred in this case is. whether
ward-headmen in towns other than Rangcon who are appointed
by the Deputy Commissioners are competent witnesses of
searches within the meaning of section 103 of the Criminal
Procedure Code. In other words can they be properly ‘said to
be “two or more respectable inhabitants of the locality.” It
has been held by a majority of a Fiill Bench of this Court that
ward-headmen in Rangoon who are appointed by the Commis-
sioner of Police are not competent witnesses. The only
distinction between the two seems to be that one class are
appointed by Deputy Commissioners while the other are
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affected. This is in. my opinion; a_very important point. in
arriving at a decision, The officers appointing ward-headmen
and others of a like status must be presumed to’have made the
appointments in-the belief that those selected were honest and
respectable men. - But if their duties are connected with the
police, if they look for credit or reward from work done for, or
in conjunction with, the police, would they satisfy the require-
m.e.nts of the object the Legislature nad in view.?. 1 think not.
It is only by giving the words their widest and-most popular
significance that it can be held that they are such- persons as
the Legislature had in. view.. That in. my opinion was not
intended and- that view would- not fulfil the intention of the
Legislature and would stultify the reasons that led to the
enactment of ‘the-provision. ' -

For the above reasons they are not in my opinion competent
witnesses. s ‘

Ormond, J—Tor the reasons stated by me in- my Judgment
in K.-E. v. Kan Haw (8), I hold that ward-headmen are
competent witnesses to a search under section 103; Criminal
Procedure Code. There is no necessary implication that: the
witnesses (not. being policemen) should: be persons who are
free from any obligation of assisting in any way the- police in
the prevention and discovery of crime ; or that they should be
persons whe do not-hold office under Government.

I would answer the question referred in the affirmative.

Hartnoll, Offg. C. Ji—1 have further considered the matter
and can see no goad reason for changing the views expressed
by me in.the case-of K.-E. v. Kan Haw (3).

I would therefore answer the question referred in. the
negative.

(3) 4B. L. T., 91.
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not provide for such a contingency. But sections 244 to 249
and 390 to 393 of the ex-Kinwun Mingyi’s Digest deal with
cases in which a husband goes on a journey or goes to war,
and they show that the wife must wait indefinitely for her
husband’s return—at any rate as long as she has fadequate
means of subsistence from the joint estate. Having regard to
the spirit of these rules, I think it is clear that Ma Aung Byu
had no right to take a second husband, and I would accept the
decision of the District Court that her conduct in doing so
amounted to desertion and adultery. It hasbeen held however
that desertion does not ipso facto and without any further and
express act of voliticn on the part of either party dissolve the
marriage tie (1). We have therefore to consider when the
marriage tie was actually dissolved. Was it dissolved by the
act of Ma Aung Byu in taking a second husband cr did it
_subsist until 1911 when Thet Hnin returned from transporta-
‘tion? The Upper Burma Case Ma Thin v. Maung Kyaw Ya (2)
is good authority for the view that the deserting party cannot
claim a divorce by pleading the desertion, and Sir Harvey
Adamson expressed himself in favour of the same view in
Thein Pe v. U Pet (1) though the point was not decided in that
case. | would follow the interpretation adopted by the learned
Judicial Commissioner, Upper Burma, and hold that the
marriage tie between Thet Hnin and Ma Aung Byu was not
dissolved by her action in deserting him, but subsisted until
Thet Hnin was released from jail and demanded the joint
property from Ma Aung Byu. By that express act he took
“his stand upon the fact of the desertion and treated his
-marriage tie with Ma Aung Byu as severed.

It is admitted that in the case of a divorce on the ground of
“the wife’s adultery the husband is entitled to all the property,
‘and where as in this case the husband treats the marriage as
.at an end on the ground of his wife’s desertion and adultery
-there is no good reason to depart fro‘m the ordinary rule.

The District Court has decided that certain property to the
-value of Rs. 8,675 was in Ma Aung Byu’s possession when she
ztook Kyaw Zan Hla as her husband and a decree has been

(1) 3 L. B. R, 175.
(2) 2 U. B. R. (1892—96), 56.
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159, Eviderice Act. As‘the case stands, Exhibit B must ‘be-ex-
cluded from consideration altogether. According to Ma Aung
Byu’s evidence she received interest at Rs. 30 per cent. per
annum for two years on the loan of Rs. 200 to Ma Te Le. In
the third year Ma To Le failed to pay interest and gave her laid
in ysufructuary mortgage for Rs. 500, which sum presumably
consisted of the original debt of Rs. 200 plus one year’s
interest Rs. 60 plus cash 240. Subsequently, a further sum of
Rs. 300 was paid to Ma To Le who then sold the land outright
to Ma Aung Byu and Kyaw Zan Hla. The second sum of
Rs. 300 according to Ma Aung Byu was obtained by sale of the
produce of her lands. If it were proved that the additional
advances paid to Ma To Le came out of the joint estate, it
wotuld be reasonable to makée Ma Aung Byu who now has Ma
To Le’s land refund the money to Thet Hnin. But there is no
satisfactory proof on this point. Moreover, Thet Hnin did not
demand these amounts from Ma Aung Byu. He asked only
for the original loan of Rs. 200. In the circumstances I would
hold Ma Aung Byu responsible only for Rs. 200 the amount of
the origin'al loan to Ma To Le and Rs. 60 the amount of interest
which Ma To Le could not pay. Both these amounts were
afterwards merged in the sum of Rs. 800 the price for which
Ma Aung Byu took over the land from Ma To Le, and I think
she should pay these sums aggregating Rs. 260 to Thet Hnin
as part of the joint estate. '

I would therefore modify the decree of the lower Court by
awarding to the plaintiff as against both defendants— ‘

| Rs.
Yindaw paddy land valued at ... 1,600-0-0
Payagon paddy land valded at <. 400-0-0
Kundaw garden land valued at © e 95-0-0
Kundaw house valued at .. 160-0-0
Cash Rs. 320 plus Rs. 260 ... ... 580-0-0

together with costs on the aggregate amount Rs. 2,835.

I see no sufficient reason to allow the defeadants’ costs on
the. difference between the amount décreed and the amount
(Rs. 5,595) at which the relief claiméd was valued in the plaint.
The Court-fee payable on the pldint is Rs. 805 of which how-
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of her guardian, in this instance her father, and that admittedly 1914.

was not obtained. The suit was therefore dismissed. On Rauma Br
appeal the Divisional Court held that she had lost her virginity N‘fﬁ‘f{- o
by cohabiting with plaintiff for some eight days before the 2.
ceremony of marriage, and had thereby become a Siyeeba and Néf{gﬁf”
that therefore her father’s consent was unnecessary to the —
marriage, which in other respects was regular. Plaintiff was
therefore granted a decree. Defendant now appeals on ‘two
grounds, first that intercourse after elopement with the man
with whom the marriage ceremony was subsequently gone
through did not render her a Siyeeba within the meaning of
the Mahomedan law, and secondly that even if it did her
marriage without her father’s consent would still be iavalid
under the Shafi law.

The facts are that at the time of suit the girl was 19 or 20
years of age: her mother had long been dead, and she had been
living with her aunt Ma Aung. Her father had married again
and had a wife and second family at Kyauktalon: when in
Moulmein however he lived in the same house as Ma Aung and
defendant. He had rejected a proposal from plaintiff for his
daughter’s hand. He says he objects to the match as plaintiff
already had a wife and gave himself out to defendant asa
bachelor. The young éouple then eloped and went and lived in
one Ba Tun’s house at Daingwunkwin. Some four days later
plaintiff, his father, a maistry of theirs named Abdulla, and a
pleader named Abdul Rahim, a brother-in-law of plaintiff and
a tenar_;ff. of his father, went and called the Mullah from a
mesque on admittedly false pretences and took him off in a
gharry to Ba Tun’s house. On the way Abdul Rahim and
Abdulla told him he was wanted to perform a marriage
ceremony. At the house he did not see the bride but was told
that plaintiff’s father was her vakil, and that she was a Shafi
but had been converted to the Hanafi, the bridegroom’s sect.
He performed the ceremony at ten o’clock at night with Abdul
Rahim and Abdulla as witnesses, plaintiff, his father, acting as
the girl’s vakil, and a Burman being the only others present.
Not having brought his register he wrote the marriage certifi-
cate on a loose sheet of paper which the bride is said to have
signed (Exhibit A). The Mullah putsthedate aday later than
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woman of the Shafi sect to a marriage -against her will :
but ‘it ‘goes on to say that if 'she consents to any one :else
perforniing ‘her marriage, he can do so as her agent,
Exhibit 'C is against him as it says no Shafi marriage is
- valid which is contracted without the consent of the guardian
and the presence of two upright .witnesses. In‘the present
case -even the witnesses cannot be called independent.
Exhibit E says that the guardian’s authority ceases when
a ‘Shafi Siyeeba woman attaiis her majority. Though
however he may be unable any longer to compel her to a
marriage, it does not necessarily follow that she can contract
one without his consent. Exhibit G points out that a Siyeeba
" being under no one’s guardianship is incapable of pronouncing
the proposal or acceptance required in a marriage ceremony :
she must therefore give permission to some man to make the

declaration on her behalf. Exhibit H also says that a Shafi

Siyeeba who has attained her majority can give assent to some
one to effect her marriage. As the former text expressly
notes that the Hanafi law does not require her to authorize

anyone, it may be that these passages, if authoritative, merely-

emphasize the di_fference between the Shafi and Hanafi schools
as regards the necessity for the guardian’s consent and refer
to the case where the woman’s natural guardian, ‘.., father,
is nc longer alive, which would frequently happen when the
Siyeeba had been previously married. Exhibit F alone states
‘that “a virgin girl of ‘the Shafi sect who has aftained maturity
marries a man of the Hanafi sect or of the Shafi sect and if
her father is not willing, even if he desires to nullify the
‘marriage, it will be valid notwithstanding,” and this text so
-exactly fits the present plaintiff’s case as to suggest the possi-
bility that it may have been made te do so. Certainly its

authority is not shown. On the other hand Sir Roland Wilson, -

a recognised authority on Mahomedan law, writes that accord-
ing to the Shafi doctrines “ no woman, whether a virgin-or not,
can give herself in marriage without the intervention »f a
guardian ” (1) and again “ If a person has been -contracted in
marriage by an unauthorized agent, the transaction cannot be

‘(1) Anglo-Matiommedan Law, 4th Edition, pardgraph 392.
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before. the 30th June. On the 7th June the arbitrators made
an-award in favour of the plaintiff for Rs. 12,117-6-6 and on the
11th June they amended the sum to Rs. 13,834-12-6. On the
26th June the plaintiff applied to the District Court under para-
graph 20 of the second schedule to the Civil ProcedureCode that
the award be filed in Couirt and that 'Judgment be pronounced
and a.decree passed according to the award. The defendant
objected on several grounds, amongst others that the award
left undetermined certain matters referred to arbitration. The
District Court held that this objection was good and dismissed
the suit. The plaintiff now appeals under section 104 (1) (f) of
the Civil Procedure Code.

' His first contention is that instead of dismissing the suit the
District Court should have remitted the award for reconsidera-
tion of the arbitrators urider paragraph 14 (@) of the second sche-
dule to the Civil Procedure Code. The mention in paragraph
21 (a) of that__schedule of the grounds referred to in paragraph
14 appears to mean only that proof of the existence of any such
-ground empowers the Court to refuse to order the award to be
filed, whére'upon the only course is to dismiss the application.
There is no provision for remitting to the arbitrators an award
made in arbitration without intervention of a Court, sgch-as is
made in paragraphs 14 and 19 of the schedule in respect of
awards made on an order of reference by a Court under para-
graph 3 (1) or 17 (4). This construction was put upon the
corresponding section of the Civil Procedure Code of 1882 in
Mustafa Khan and others v. Phulja Bibi and others (1) where
several decisions to a similar effect are rufer red to and there is
no doubt that they are correct.

The second and main contention of the appellant is that the
award did deﬁmtely and finally settle all matters referred to
arbitration. (Vide clause 14 (@) of the second schediile, Code
of Civil Procedure). The memorandum of agreement to go to
arbitration sets out that “Whereas differences and disputes
have arisen between the said P.L.M. Subramonian Chetty
and the said K. R."V. Velhan Chetty regarding the account of
his agency and various other matters connected therewith and

(1) (1805) LL.R., 27 All., 526.
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considered. ineffective: such, how=sver is not the case and
clearly was not intended by the arbitrators to be the case.-as
the evidence.shows, and.the effect is therefore to leave without
final settlement the largest item of the partnership assets and
an integral portion of the accounts between the parties, which
it was the main, if not the sqle; object of the arbitratior, to
completely settle once for all, and to expose the defendant to a
suit by the plaintiff for any error or omission subsequently
discovered in the accounts however innocent or unintentional
it might be, whereas the intention.of the arbitration agreement
was certainly to preclude any such future litigation between
the parties. In this view therefore the award did not finally
determine the questions which were referred: for arbitration,
It was however argued that the plaintiff had to take over the

assets on the basis of the defendant’s accounts as he had. no

means of verifying them. To this I cannot accede. He was
in no way bound to accept any of the defendant’s figures which
he mistrusted and could have challenged. any of them before
the arbitrators, just as he could before a court in a suit for an
account, and if they had wished to do so the parties could have
fixed a longer time within which the award should be made.
Having chosen to accept them as correct the plaintiff cannot
reopen them later in his own interests, any more than the
defendant could in his. Another arg_umeht, so faras I could
understand it, was.that having taken over the outstandings at
a valuation the plaintiff assumed a different position as a pur-
chaser of the outstandings and as such he must be allowed to
reopen the accounts if he discovered that the valuation was
based:on error. Idoubt if even an outsicer who so purchased
the outstandings would have any such. remedy unless on the:
ground of fraud, but assuming that he would, the privilege.
could;certainly not extend to.one party. to an.arbitration parti-
cularly designed to finally settle all disputed accounts between
the parties, who voluntarily and deliberately took over the out-
St_an_dings at a.valuation agreed: upon. between. them, Lastly it
was sotight to justify this clause on the.ground that the parties
signified-their assent to it by themselves. signing the award:
The record itself contradicts this. It contains a.memorandum
of “‘facts.admitted by the plaintiff. and the defendant,” one of
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Burma Railways. prohibiting him from paying to the defend-
ant Rs. 140, being the amount of a security deposit made by
him, and also a moiety of the defendant’s salary for July 1912,
and to the defendant prohibiting him from drawing the

1914,
THE BURMA
RAILWAYS
COMPANY,
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. . v,
amounts. Prohibitory orders were issued accordingly. That Hira Lair,

issued to the Auditor was returned endorsed as not accepted
on account of insufficient particulars as to the identity of the
‘employee and with a note that “ Security deposit cannot be
attached if the judgment-debtor is still in employment.”
Eventually on 2nd August it was endorsed by the Auditor as
“accepted as regards salary. only.” On 5th August the suit
was decreed and on 7th August the plaintiff obtained another
prohibitory order to the Auditor to withhold payment of the
Rs. 140. This he endorsed on 12th August as * Not accepted.
The security deposit is not at the disposal of the judgment-
debtor.”” This opitiion of his was wrong : the deposit could be
attached, subject to the Railways Company’s lien, though it
-could not be realized until freed from that lien. In the present
‘case the Railways Company claimed no lien on any part of the
-deposit, and though they advanced the defence that the money
was not liable to attachment at all, they have now abandoned
it. In this suit the plaintiff had obtained a decree against the
Railways Company for the Rs. 140 disbursed by their Auditor
-after receipt of the prohibitory orders referred to above. The
Raiiways Company contend that they ‘were not bound by the
orders served on their Auditor, who was not the proper officer
to be served with such orders. It will be noted that the
Auditor never suggested that he was not in a position to
comply with the prohibitory orders, but ,ner'ély disregarded
them on the strength of his opinion that the money in ques-
tion was not liable to attachment: that opinion being errone-
ous, and service on him being effected, the only point is
whether it binds the Railways Company. It is admitted that
at the time of the orders the monies in question were under
the control, not of the Auditor, but of the Agent of the Com-
pany, without whose sanction payment to the defendant could
not be made. It is contended for the Company that under
Order 21, Rule 46(3) as the Company was the debtor the order
should have been addressed to the Company, that is some

—
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be declared entitled to claim the right of renewing A’s permit every 30

- years and that defendant might be compelled to issue a permit in pursuance
of that right. - ’

Held,—on appeal that the suit was governed by the provisions of

Article 113 of the 1st Schedule to the Limitation Act (1908), inasmuch as—

(1) A person claiming that a covenant for renewal is a covenant for

perpetual renewal cannot without strict proof of his claim avail himself of _

the provisions of Article 131, and (2) Article 144 can only apply where the
claira is based on title, and not on contract..

Lalla Ram Sahoy Lall v. Bibee Chowbain and others, Sutherlands
W. R. Vol. 22, p. 287, followed. . - ¢

The respondents Ma Dwe and Ma Ya Byu have jointly
obtained letters of administration to the estate of Maung Si who
was a Government permit-holder in the Attaran forests of the
Amherst District. . Their claim is based on Exhibits B, C, D
and E which were admitted in evidence by the District Court.
Exhibit B is a permit entitling Maung Si to extract teak timber
from a certain forest called the Pobaya forest or “No- 10 in
Hobday’s map”. The permit-holder was to pay duty at
specified rates per log at the revenue station. The permit was
for 30 years expiring on 1st October 1896. There is no reason
to question the genuineness of Exhibits C and D which explain
the circumstances in which the permit Exhibit B was issued.
It appears that Maung Si or his father Maung Mu belonged to
a body of persons who previously worked timber in the Attaran
forests and that in consideration of their claims as such, the
Government gave each of them the option of buying outright
at Rs. 2-8 an acre the whole forest tract in which he had been
vrorking, or else of taking cut a new permit for 30 years in the
form of Exhibit B. The orders in Exhibit D contained the
following passage with reference to those who took the new
permits: ““ And it being the object of Government to perpetu-
-ate the growth of teak which shall be the property of the
lethmat-holders, the lethmats will be renewed at the end of the
term for whigh they are granted on condition that plantations
are made as per notification to be shortly issued.” These orders
were apparently communicated to Maung Si by the letter
Exhibit C of 30th August 1866 and as he elected to take out a
permit, Exhibit B was issued to him on the 1st October 18686..
No notification was issued as to the conditions on which
plantations were to be .made. Maung Si died before the

5
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‘barred even if it is held that the proper period of limitation for
the suit was so much as 12 years from 1896. But we find that
‘the appeal can be determined on grounds which render it
sunnecessary to deal with this question : (it is actually raised in
-paragraph 2 of the memo of appeal).
We think it is clear that the documents Exhibits B, C, and
:D must be read together, and reading them in this way we
.are satisfied that the Conservator of Forests was bound to
renew the permit in 1896. There is no force in the argument

that the promise of renewal was conditional on the issue of the

.notification as to plantations foreshadowed in Exhibit D. If
-such a notification had been issued and if Maung Si failed to
~comply with its conditions there would no doubt be good ground
for refusing the renewal at the end of the 3C years term. But
ino conditions of any kind having been laid down the pfornise
of renewal must be regarded as ungualified and binding on the
Forest Department. If the permit-holder had during the
period of 30 years committed a breach of rules such as the
.permit provides for (by confiscation and ejectment) that would
probably be a valid reason for refusing to renew the permit.
But short of this it seems to us that the permit-holder had a
good right to renewal at the end of the 30 years period.
The plaintiffs-respondents however claim that under Exhibit
D they were entitled not merely to a renewal. at the end of the
30 years period, but te further renewals at intervals of 30 years
in perpetuity. They rely chiefly on the passage in Exhibit D
2claring that it is “the object of Government to perpetuate
the growtk of teak which shall be the property of the lethmat-
‘holders ”, followed by the reference to plantations which are to
be made according to the notification (that was to, but in fact
never did, issue). It is urged that as the teak trees planted by
.the permit-holders are said to be their own property and it
.takes much longer than 30 or even 60 years for a teak tree to
:reach the proper size for extraction, the parties cannot have
;intended that there should be only one renewal for 30 years. It
is not disputed that teak trees wherever growing are the pro-
perty of Government, nor is it urged that the Government in
1866 intended to make any new departure in this respect. In
.our opinion the teak which was to be *the property of the
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if Article 131 does not apply then the appropriate article is No.

144, the suit being one for possession of an interest in immove-
able property namely the right to fell teak and extract the
‘timber. Standing trees are immoveable propertyfor the pur-
poses of the Limitation Act. But the plaintiff does not ask for
possession of an interest in immoveable property: he asks for
-specific performance of a promise to grant him such an interest.
He does not claim to be in any way the owner of such interegt;
‘and therefore he has no title under which he can claim posses-
sion. For Article 144 to apply, the claim must be based on
title and not on contract only. Maung Si was merely the
promisee of a right in immoveablerproperty. - Article 144 there-
fore does not apply to the case. We would refer to the case
Lalla Ram Sahoy Lall v. Bibee Chowbain and others (2) in which
the Calcutta HighCourt held that an agreement to grant a lease
‘is not an interest in immoveable property and that a suit upon
~such an agreement is not a suit for the recovery of such
property or of an interest in it. We are asked ‘here to enforce
an agreement to grant a permit'for' the extraction of teak
timber. The plaintiffs ask for possession of the interest in the
‘teak trees as the consequence of the permit being granted.
Following the Calcutta case cited above we hold that the suit
is really brought to enforce the agreement in Exhibit D and
that it is governed by Article 113 and not by Article 144.
It follows that the cause of action having arisen in 1896
‘when the renewal .of the permit was refused, the suit was
Larred by limitation when it was filed in 1907. It becomes

unnecess:ry therefore to deal with the further plea in defence

that the rights of the plaintiffs if any over the whole or a part of
‘the area covered by the permit of 1866 were extinguished in the
yvear 1901 by the operation of section 19, Burma Forests Act,
.1881. Theappeal is allowed. The decree of the District Court
is set aside and the plaintiffs-respondents’ suit is dismissed with
costs. Itis furtherordered that the plaintiffs-respondents shall
pay the court fees which would have been payable by them if
they had not been permitted to sue as~paupefs. A copy of tlie
.decree will be sent forthwith to the Collector, Amherst District.

(2) Sutherlands W. R., Vol. 22, p. 287.
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country need not be considered. He can quote no law nor rule
giving such a lien in this country. His claim on the first ground
put forward by him must fail. :

His next ground is that he has a lien on.the Rs. 217 by
virtue of sections 171, 217 and 221 of the Contract Act; but he
did not retain the Rs. 217 in his possession. He paid ‘it into

1914.
A.7J.
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(/S
Ko CHEIK.

court. He says that he paid it in under protest but explains .

that his protest was not that he had such a lien as he claims on
it but was merely a protest on behalf of his clients that they
were paying in Rs. 402 more than was due by them. This pro-
test on behalf of Mr. Robertson’s clients was clearly no bar to
the attachment of the extra money by the clients’ creditors.

No protest was made as to Mr. Robertson’s lien for fees
Rs. 217 included in the sum of Rs. 402. Seeing that he parted
with possession of the money without making any reference to
his lien for fees, I do not think we can regard the amount of
the fees as having been paxd in under protest

1 would therefore dismiss this application.

Twomey, J.—I1 concur.

Betore Mr. Justice Hartnoll and Mr. Justice Ormond.
(1) SIT YIN (2) KYIN SWE v. MA SHIN.

Wiltshire—for appellants.
J. N. Lentaigne—for respondent.

v Jurisdiction of Civil Court—Lower Burma Town and Village Lands
Act, section 41—suits between private parties.

The ruling of their Lordships of the Privy Council in the case Secretary

of State v. Moment (V1I L. B. R., 10) related to suits to which Govern-
mentis a party. Where private persons litigate concerning claims to land
not held under grant or lease from Government or under a license from the
Revenue Officer, but which is land at the disposal of Government the
jurisdiction of the Civil Court is not barred by section 41 (@) of the Lower
Burma Town and Village Lands Act. i )
Ormoend, J.—A case must be decided according to the circumstances in
existence at the time of the institution of the suit. The eviction of a squat-
er by another squatter, or of a sub-lessee by a lessee (from Government),
is rot a matter that “ is to be determined by the Revenue Authority” and
such a case does not involve the decision of any rights as against Govern-
ment. Anencroachment by a sub-lesseé enures for the benefit of his lessor.

Special Civil

ond Appeal
No. 76 of
1913.

- June 30tk,
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.and the decree ordéring her eviction on the ground that the
jurisdiction of the Civil Court was barred by section 41 (@) of the
Lower Burma Town and Village Lands Act. This appeal is laid
aéamst the decree of the Divisional Court dismissing the
appellants’ suit asking for the eviction of Ma Shin. The first
ground of appeal is that the Divisional Judge erred in holding
thag the Civil Courts had no jurisdiction to decide appellants’
claim. The Divisional Court relied on the cases of Moment v
The Secretary.of State (1) and Maung Law v Suppaya Padaya-
.chi (9). Section 41 is as follows :— * No Civil Court shall have
jurisdiction to determine (@) any matter which, under this Act,
is to be determined by the Revenue Officer;

(0) any claim to any right over land as against the Govern-
ment.” The last part of it has been held to be ultra vires
according to the Privy Council decision. The Secretary of
State v Moment (3). ' ‘

Looking at the case of Moment v Secretary of State (1) it
will be seen that the suit was one by the Secretary of State
against Moment for possession and it was dismissed as it was
held that both clauses of section 41 ofthe Lower Burma Towns
and Village Lands Act were a bar to the suit. That part of the
decision which held that the suit was barred bm)

has been over-ruled. It remains to consider whether the re-’

Iﬁmhe decision which dealt with section 41 (@)
is applicable in the present case. The case Moment v The
Secretary of State was one in which the Secretary of State
sued Moment for possession and was not one where the liti-
gation 'was between two private persons as in the present case.
The point therefore whether section 41 (@) would be applicable
‘in the case of two private persons litigating was not considered.
In the case of Maung Law v Suppaya Padayachi (2) the learned

Judge did not apparently notice the distinction. As regards

the words of the Judgment in the case of the Secretary of
State v Moment 1 am not at all sure that the learned Judges

meant them to apply in all cases. Adamscn, C.J., said: “Section
18 prescribes the method of recovering possession, of state

land.” It would appear that in this passage the learned Judge
was contemplati_ng litigation between Government and another

(1) 3 L.B.R., 165. (2) 3L.B.R., 256. {3) 7 L.B.R., 10.
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on the merits. On appeal the Divisional Court dismissed it on
the ground that the Civil Court has no jurisdiction. The
Divisional Judge also expressed his own opinion on the merits.
The evidence taken in that suit was by consent admitted as
evidence in the present case. The first point for consideration
is whether there was an agreement for sale entered into by Ma
HRit and Ma Shin as alleged by Ma Shin. Both the District
and Divisional Courts found in the other suit that Ma Shin did
not prove that there was. . On studying the evidence I have
come to the samie conclusion. To find that there was I must
come to the conclusion that Ma Hnit is wrongfully retaining
the Rs. 600 which Ma Shin says she paid as earnest-money,
Ma Hnit appears to be a respectable and aged lady ; she also
seems to be fairly well-to-do. 1 think it improbable that she
would retain Ma Shin’s Rs. 600. There were admittedly nego-
tiations between Ma Hnit and Ma Shin with regard to Ma
Hnit’s selling the property ; but the evidence as to their exact
nature is conflicting. Maung Shwe Byaw, Ma Hnit’s son, says
that the Rs. 600 were tak)an and returned. There is evidence
to show that the negotiations between Ma Hunit and Ma Shin
fell through as Ma Hnit would not guarantee to bear any
penalties the Government might impose on the owner of the
property in.respect of unauthorized erections on adjoining
Government land. No apparent reason exists for disbelieving
Po Twe in what *he says in connection with this matter. No
receipt was ever given for the Rs. 600. Again there is no good
reason apparent for disbelieving Po Saing who was-admittedly
the writer of the conveyance conveying the property in dispute
to theappellants. His evidence does not corroborate that of Po
Shwe when the latter says that he went and protested against
the sale, but it does corroborate that of Po Ko who says that
Po Shwe came to offer the Chinaman Rs. 1,500 in_ considera--
tion of their not buying the house and of their allowing
respondent to do so. ' :

‘T am of opinion that Ma Shin has not proved her plea that

‘there was an agreement for sale between her and Ma Hanit. .

As regards the two northernmost rooms it appedrs that they '

were an extension made to the other two rooms and the panat-
chut by Ma Hnit’s consent, the latter reducing the rent Rs. 10
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tiffs who bought the premises from Ma Hnit, are therefore
entitled to evict the Respondent Ma Shin from the whole
premises. I concur in the order proposed by my learned
colleague. :

] Before Mr. Justice Twomey.
V. V. M. Chetty Firm v. R. M. A~ R. Arunachallum Chetty.
B. P. Lentaigne—for applicant.
J. R. Das—for respondent.
Revisory powers of High Court—'interlocz;tory orders.

Even if a High Court has the power to deal with an interlocutory order
passed in a suit on revision, it will not use that power unless the applicant
for revision would obviously suffer substantial injury by being compelled to
wait until the conclusion of the suit. s

Dhapi v. Ram Pershad (1887) 1.L.R. 14 Cal., 768 referred to.

There is the authority of the Calcutta High Court in:

support of the view that the High Court can -deal in revision
with an interlocutory order in a suit (Dhapt v. Ram Pershad)
(1) but I note that several other High Courts are opposed to
this view. At any rate the exercise of this power is in the
discretion of the Court and I think it is obvious that the power
should not be exercised unless it appears that substantial injury
may be caused to the applicant if he is left to wait for his

ultimate remedy in appeal from the deécree. There is no-
precedent, so faras I am aware, for interference in revision.

with such an order as that now under consideration, viz., an
order declining to frame an additional issue in a suit. It is
manifestly inexpedient that the progress of a suit should be
liable to interruption on such a ground as this, and the most
cogent reasons would be necessary to justify it.

The applicants are some of the defendants in a suit brought .

by the respondent as plaintiff and the additional issue which
they wanted the Court to frame was an issue as to whether
certain other persons should not be joined as parties to the

‘suit. Apparently this would depend on whether the plaintiff--

respondent sued in his individual capacity or as representing
tis firm, the other persons referred to being, as it is alleged

co-partners therein. The heading of the plaint is of an.

(1) (1887) .L R, 14 Cal,, 768,
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Soobramony Pillay Chetty v. Maung o Lu, 2 L.B.R., 111, modified.

Fox, C.J..—The plaintiffs had been convictzd by the 1st
Class Magistrate of Kungyangdn of obtaining the defendant’s
property by cheating, Upon appeal to the Sessions Court
-fhey were acquitted. They then brought the suit out of which
this appeal arises for damages for malicious prosecution.

':‘l‘hey had to prove first that théy were innocent of the
crime alleged against them, secondly that their innocence had
been pronounced by a competent tribunal, thirdly that there
was a want of reasonable and probable cause for the prosecu-
tion, or that the circumstances of the case were such as to be,
in the eyes of the Court, inconsistent with the existence of
reasonable and probable cause, and fourthly that the proceed-
ings against them had’ been initiated in a malicious spirit, that
is, from an indirect' motive, and not in furtherance of justice.
If they failed to prove any one of these matters, their case
failed {see Abrath v. The North-Eastern Railway Company (1)].
The plaintiffs proved to my mind only the second of these
matters conclusively. Possibly it may also be said that they
also proved the first, for even if they had done all that the
complainant said they had done, they were not liable to be
convicted of cheating and of obtaininglproperty by cheating.
They however, in my opinion, enitirely failed to prove the other
two requisites for succeeding in their suit. The whole matter
turns upon whether the allegation which the 1st defendant
had made against them that he had paid them Rs. 4,800 as an
advance in part payment of paddy which they had sold to him
was utterly without foundation and falsz The Magistrate
believed that he had paid them the money, and convicted them.
Upon the rulingin Soobramony Pillay Chetty v. Maung Po Lu (2),
this conviction.would be fatal to the plaintiff’'s case. With-
out going as far as adopting the ruling in that case, which I
think goes too far, and adopting the rule as stated by Mr.
Pollock in section 42 of his draft of a Civil Wrongs Bill, viz.,
“ that an action will lie if the plaintiff was ultimately acquitted
on appeal by reason of the original conviction having pro-

(1) (1886) L.R. 11 A.C., 247.
(2) (1903) 2 L.B.R,, 111.
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Held,—following English decisions, that though owing to some irregula-
rity in his appointment an auditor may not be de jure an sfficer of a com-
pany, he may be an officer de facto, and that the decision whether or not
he is an officer de facto must depend on the circumstances of each case.

Gibson v. Barton, (18754 L.R. 10 Q.B., 329 ; Coventry and Dixon (1880)
14 Ch. D., 660; In re London and General Bank, (1895) 2 Ch. D., 166;
In ve Western Counties Steam Bakeries and Millirg Company, (1897)
1 Ch. eD., 617 ; referred to. ’

The judgment appealed against was as follows :— o,

Young, J.— This is an application by the Official Liquidator
of the Bank of Burma, Limited, for an order under section 214
of the Indian Companies Act, 1882, calling upon Messrs. Mower
and Clifford, two of the directors of the late bank being the
only two who signed the balance sheet on which the application
is based, upon Mr. R. F. Strachan, the manager of the late

" bank, who also signed it, and upon the firm of Stuart Smith

and Allen, who also signed it as auditors to refund the sum of
Rs. 61,687-8-0, on the ground that the said dividend was paid
out of capital and not out of profits. The respondents, the
firm of Messrs. Stuart Smith and Allen, have taken the preli-
minary objection that the proper course for the liquidator to
follow is to file a suit, and that the section and the procedure
authorised thereby is not applicable to them for the reasons

" hereinafter discussed, which with an application for particu-

lars form the sole questions for determination at present before

the Court. :
Section 214 provides that where in the course of the wind-

v ing up of any company under this Act it appears that any past

or presentidirector, manager, official or other liquidator or any
officer of such company. has done certain things he may be
ordered to repay the losses incurred by his conduct, and in the
first place it is to be observed that an auditor is not one of the
persons specified by the section and only falls within it if he is
an officer of the company. : '

Article 111 of the bank’s Articles of Association provides
as follows :—" The number of auditors, the person or persons
to fill the office of auditor or auditors and his or their remuner-
ation and term of office may from time to time be determined
and varied by the bank in general meeting. The auditor or
auditors for the time being shall retire at the ordinary general
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.appellant took upon himself to act and did act just as if he was
such manager (i.e. duly appointed). The question therefore is  STuarr

1914.

. : SMItH
whether a manager de son fort—a manager in his own wrong— 2
can protect himself from the liability cast upon a manager OF’;‘:;E:AL

under section 27 (the corresponding English section) by saying TLiguipaTor
‘1 am not manager de jure” 1 think he cannot. There are 001“:%%1?1\‘;‘:"{
many instances in which a persom who de facto exercises an  LiMIiTED.
office cannot defend himself by saying when called on to-bear ~~
liability in consequence of his wrong ‘1 am not rightfully in
the office ; there is another who may turn me out >.” And the
learned Judge proceeded to give instances. Lush, Jd., agreed
with him, and said that in section 27 the term “ manager”
must mean ““ manager-de facto,” and that it was not compe- _
tent for him to say “ True I acted as manager of the company,
but yet not bging manager dejure 1 can evade the liability
imposed by section 26.” Quain, J., dissented and held that it
was not enough to be manager de facto.

This decision was followed in Coventry and Dixon’s case (2)
in. which Jessell, M.R., held that persons not properly
elected directors and therefore not de jure directors who had
vet acted as directors could not be heard to deny that they
were directors within the meaning of the section, and the court
of appeal, though it reversed his decision -on another ground,
agreed with him on this pcint. Then in 1894 Cave and
Collins, dJ., in re the Liberator Building Society (3) held that a
solicitor of a company by accepting a fixed salary foregoing fees
and other charges and undertaking to do all the solicitor’s,
business ceased to be an independent solicitor and became
from that time an officer of the society. None of these cases;
however, dealt directly with an auditor, but in re London and
General Bank (4) it was held that an auditor, duly appointed,
-might be and in that particular case was an officer of the
company within the meaning of the section. Then the further
question whether an -auditor not appcinted by the company
could be held to be an officer of the company came up for
“consideration in re Western Counties Steam Bakeries and
_Milling Co.(5). The ratio decidendi andthe dicta of the Judges

(2) (1880) 14 Ch. D., 660. (4) (1895) 2 Ch. D., 186.
(3) 71 L.T.N.S., 406. (5) (1897) 1 Ch. D, 617.
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‘Mr. McDonnell to admit that there was no sufficient quorum
:at the meeting. Mr. McDonnell declined to make any such
-admission with regard to any general meeting except the one
‘that appointed Messrs. Stuart Smith and Allen auditors of
‘the bank and which, except so far as the course of conduct is
~concerned, is the only one with which we are here concerhed,
‘but  see no reason to doubt Mr. deGlanville’s assertion that
‘three-quarters of the issued capital was not represented
‘though numerically there were the requisite number of share-
holders present. But apart from this flaw and the fact that
‘the general meeting, instead of determining the remuneration
-of the 'auditors, delegated their duty in this respect to the
-directors, the appointment seems to have followed the proce-
dure laid down by article 111 for the appointment of persons
"““ to fill the office of auditor.” This article also provided that
‘the auditor or auditors for the time being should retire at the,
-ordinary general meeting in every year, and at the next ordi-
‘nary general meeting held the following year the proposal
was again made by a director, seconded by a shareholder, and
carried unanimously that Mr. Stuart Smith be re-elected “ the
-auditor of the bank ” at a remuneration to be settled thereafter.
Similar resolutions were passed unanimously at the third and
fourth general meetings. _

At the fifth general meeting the minutes show that the
auditor made a repost, and article 115 provides that the report
of the person appointed to fill the office of auditor should
‘e read at the annual general meeting. This is shown by the
minutes to have been done, and again the general meeting
-unanimously adopted the proposal that Mr. Stuart Smith be re-
elected “ the auditor of the bank for the ensuing year.” At the
sixth annual meeting the report of the auditor was again read
and he was again re-elected “ the auditor of the bank for the
ensuing year.,” At the seventh annual meeting, which is the
one with which we are concerned, the repcrt of the auditor was
again read and it was unanimously decided that the firm of
Messrs. Stuart Smith and Allen be elected - auditors of the
bank for the ensuing year. It was also decided at this general
meeting to“ continue the audit of the branch accounts by the
leading chartered accountants in the town where the bank has
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that through want of the exercise of ordinary skill and dili-
gence they sanctioned accounts containing false statements
resulting in damage to the company, and * In re the Kingston
Cotton Mill” (6) is clear authority that such conduct is misfea-
sance within the section. With regard to the other branch of
the application the liquidator, in addition to withdrawing all
charges of actual fraud, undertook to supply the auditors with a
list of the debts of the bank on which We bases his statement that
the profits of the bank for the half-year ending June 30, 1941,
were not and should have been known by the auditors if they
had exercised ordinary skill and diligence not to have been
Rs. 1,62,277, which, however, they certified to be the case.
I must therefore decline to-stay the proceedings-under .the
section as against the auditors and to relegate the liquidator
to a suit tagainst them and dismiss the preliminary objection
with three gold moliurs costs.

Judgments in Appeal.

Ormond, J.—Proceedings were taken against the appellant
under section 214 of the Indian Companies Act for misfeasance
as an auditor of the Bank of Burma. The question in this
appeal is whether the appellant was an “officer ” of the bank
within the meaning of that section. The aspellant’s firm were
appointed by a unanimous resolution to be the auditors of the
bank for the ensuing year, at the general meeting of the
shareholders on June 24, 1911. The appellant signed the
balance sheet for the half-year ending June 1911 as auditor
of the bank. Some time later it was 1liscovered that the
appointment as auditor was irregular owing to there not having
been a properly qualified quorum at the general meeting suffi-
cient for the appointment of auditor. It is admitted that if
there had been a proper quorum the appellant would have been
an “officer” within the meaning of the section. There is no
doubt that he was a de facto auditor of the -bank and that he
filled that office.

Mr. deGlanville contends that no one could be an * officer
of ‘the company unless such person had s been properly

(6) (1896) I Ch, D., 345.

1914.
STUART
SMITH
2.

THE
OFFICIAL
L1QUIDATOR
OF THE BANK
OF BURMA,
LIMITED,



‘VIII.] - LOWER BURMA RULINGS. 89

Mr. deGlanville contends that this is so, becausea manager and
director are expressly mentioned in the section. But the
company could repudiate the appointment of such a manager
or director, and a manager and a director are both officers of
the company. Therefore a de facto but not de jure manager
and director is a de facto but not de jure officer of the company-
Mecreover, though it formed no part. of Mr. McDonnell’s case
for the respondent, in my opinion, the appellant was not only
a de facto auditor of the bank but he was also a de jure auditor
.of the bank and therefore a de jure officer of the bank and was
validly appointed as such. Under article 111 of the Articles
of the Association, the person or persons to fill the office of
auditor or auditors may from time to time be determined by
the bank in a general meeting: “ The auditor or auditors for the
time being shall retire at the ordinary general meeting in every
year, and if any casual vacancy occurs in the office of auditor,
the directers shall forthwith fill up the same.” This meeting
‘was the ordinary annual general meeting which had certain
powers but it required a certain qualified quorum to appoint an
auditor. There were four directors of the bank, of whom one
was in England and the other three were at the meeting. The
appellant was proposed and seconded by two of these directors,
and the third director was amongst those who unanimously
voted for him to be appointed. If the shareholders at that
meeting were unakle to appoint an auditor owing to the
want of a quorum, that would occasion a “ casual 7 vacancy in
the office, the casualty being for the want of a quorum.

Mr. deGlanville contends that the.acts of the directors at
this meeting cannot be taken to be an appointment by the
directors because they did not purport to act as directors but
were acting as shareholders. It was’th= duty of the directors
forthwith to fill up the office, and three of the directors, so far
as they were able, appointed the appellant the auditor of the
bank at that meeting. No form was necessary for such an
appointment by the directors, and the fact that certain share-
holders purported also to appoint the auditor would not detract
from the power inherent in those three directors to make the
appointment. I would therefore dismiss the appeal with

costs,
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de facto an officer of the company.” The office of auditor of
a bank is not onethat carries any special insignig. But I think
the circumstances show that the appellants actually filled the
ofice. The shareholders in general meeting purported to
appoint them to it in the manner prescribed in the Articles of
Association. It was in pursuance of this appointment that they
enteted upon and carried out the duties of auditors of the bank,
and no one else was appointed to the post. On the front page
of the directors’ report issued to the shareholders the appellants
are shown as the auditors of the bank. Itis not as if the report
and balance sheet merely show that the accounts had been
audited by Messrs. Stuart Smith and Allen and found correct.
The case is. distinguished from that of the firm of auditors in
the English case cited above, for the latter were only called in
by the directors to do a particular piece of work, were never
described as the auditors of the company, and their services
could have been dispensed with at any moment by the directors
without reference to the shareholders. It was never contem-
plated that Messrs. Stuart Smith and Allen could cease to be the
auditors of the bank except in accordance with the terms of
article 111 of the Articles of Association which provides for the
vacating of the office. They had the full status of auditors of
the bank and I think it has been rightly held that they filled
that office de facto. Cn these grounds I concur in dismissing
the appeal. 2 '

Before Mr. Justice Twomey.

KING-EMPEROR v. 1. KAMALI KHAN, 2. DEEYAGYL

Eggar, the Assistant Government Advocate—for appellant.
S. M. Bose—for the respondents. : ‘

Hackney Carriages Act XIV of 1879, section (6) (h)—person keep-

ing—limit of owner’s responsibility.
The driver of a hackney carriage cannot be said to “ keep” it within the
meaning of section (6) (%) of the Hackney Carriages Act, 1879. The owner

of a carriage cannot be held responsible under the Act for the driver’s.

refusal to ply.
" In these four appeals by the Local Government the accused

persons are owners of hackney carriages at Insein. They were.
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supported by the definition of the word “ proprietor” in the
English Statute relating to Hackney Carriages in London, 6
and 7 Vic.,Chap. 86, section 2. It includes any person “ keeping ”
a hackney carriage, but distinguishes a person “keeping” it
from the driver. Moreover, if it were intended that the driver
should be punishable under Rule 15, we should expect to find
the’ driver expressly mentioned ir the rule, as he is made
expressly responsible in several other rules (e.g. Rules 18,19,
30, etc.). - ~

But if the only persons who can be punished for breach of
the rule are the owners or other persons holding control of the
hackney carriage, it is clear that the accused persons in these
cases could be convicted only on the assumption that they are
liable as masters for the acts of their servants, the drivers.
Under several English Statutes employers have been held

punishable in respect of violations of the statutes by their -

servants, if the act done by the servant was within the scope of
his authority as such. Most of these cases were under the
Licensing Acts, the Merchandize Marks Acts, the Sale of
Drugs Acts and the Weights and Measures Acts. The wrongful
act of the servant under these statutes is usually held to be the
wrongful act of the master. But I have been referred to no case
inwhicha hackney carriage owner has been vicariously punished
for breaches of the law by his drivers, and I ncte that under the
Statute 6 and 7 Vic., Chap. 86, stich prosecutions as the present
would not be possible in London, for itis not the owner but the
driver who is made punishable by the statute for “ refusing to
admit and carry at the lawful fare any oassenger for whom
there is room ” (section 33). It is argued, however, that the
Indian Hackney Carriages Act contemplates an owner acting
through his ‘drivers, that it is with the driver at a hackney
carriage stand the hirer has usually to deal and not with the
owner at the gharry stables, and consequently that when the
Hackney Carriages Act, section 6, says the owner (or person
“keeping ” the gharry) shall be bound to let, the intention
must be that the owner through his driver should be bound to
do so. 1 am not satisfied that this view of the Act and the rules

is correct. Besides Rule 15, there are several other clauses

which seem to contemplate the hirer dealing with the owner
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None of the witnesses sawthe murdercommitted. Two of them
say they saw Kya Thein following Pan Bu who was going in the
direction of the spot where Pan Bu was assaulted. One witness
said that on the morning of the day on which the murder was
commitied, he saw the dah, which was subsequently found near
where Pan Bu’s corpse had lain in Kya Thein’s hand. His
fafher said he fell in with him returning to the village as he (the
father) was driving back his cattle presumably sometime ig the
forenoon of the day. There is also evidence that in the after-
noon of the day Kya Thein openly made some enigmatic
remarks about what would happen if one man killed another
without any one else being present and what would happen if
two men murdered a man. Some of this evidence appears
doubtful, but even if it was all true, it would not warrant the
conviction of Kya- Thein. He has been convicted on the con-
clusions which the Judge drew from statements he himself
made. The first of these was made to the headman of a village
-close to Kya Thein’s village four days after the murder. The
others were made to the committing Magistrate and Sessions
Judge. The later ones are not entirely the same as the first;
where they differ from it the later ones show an attempt to offer

explanation of his conduct more favourable to himself, but in -

‘the main they followed up the first statement. None were con-
fessions in the ordinary sense of the word, but all contained
incriminating statements from which the Judge and assessors

drew the conclusicn that he took part in the murder even if he

alone did not commit it. The circumstances under which the
village headman came to question Kya Thein, and what he
-exactly said to him, have not been gone into as fully as they
might have been. In the Magistrate’s Court Maung Aung said
he questioned him for about two hours in the presence of a ten-
house gaung, Maung Pu. He had sent for him® he did this
because he_had been told that the Township Officer had ordered
.him- to investigate the case. The Police Inspector, however,
stated that whilst he was making inquiries suspecting Kya Thein,
the thugyt Maung Aung intervened and asked to be allowed #o
question him. : .

In the Sessions Court Maung Aung stated what took place
in the first instance at the protracted interview in the following

19149
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-confession,was admissible in evidence. Maung Aung, the thugyi,

was a person in authority within the meaning of section 24 of
the Indian Evidence Act, and the question ig whether it should
be held that the incriminating statement and confession appears
‘to have been caused by any inducement, threat, or promise
proceeding from him sufficiesit, in the opinion of the Court, to
give Kya Thein ground which would agpear to him reasonable
. for supposing that by making it he would gain any advantage
or avoid any evil of a temporal nature in reference to the pro-
-ceedings against him. o

In the first place it is to be noted that Kya Thein did not go
to the thugyt of his own motion. He was sent for and must
bave gone to him because he was sent for by a person in
.authority. He did not at once offer to make a statement. He
made one only after the thugyi had told him he would not be
punished if he had not taken part in the murder. The question
then is whether what the #hugy: said to him constituted an
inducement to make a statement, for I do not think there can
be any doubt that the statement was caused by what the thugy:
said to him. The object of the thugyi must have been to
induce him to make a statement about the murder. His
assurance that the man he was talking to about it would not be
punished if he had not taken part in it brought out the
statement. : . )

In Amir Ali and Woodroffe’s notes to section 24 of the
Evidence Act are given examples of expressions which have
been held to constitute inducement, threats, of promises. Some
are weaker than those which the #hugyi said he used to Kya
“Thein. It is evident that the Courts jealously guard against
every attempt by a person in authority to obtain self-incrimi-
nating statements from suspected or accused persons.

In my opinion what the thugyi said to Kya Thein was an
inducement, and as Kya Thein’s confession was caused by it,
what was said gave him reasonable grounds for supposing that
by making it he would escape all punishment, the confession
‘was irrelevant and inadmissible in evidence. Excluding this as
-evidence against' him there remains the fact that he pointed
-out the place or the proximity of the place where the dak with
-which the murder was in all probability committed was found.

7
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Before Sir Charles Fox, Chief Judge, and Sir Henry
Hartnoll. P,J.

1. AHMED MOOLLA DAWOOD, 2. OFFICIAL
ASSIGNEE v. FATIMA BEE BEE.

5 Coltman & Alexander—ior _gppeltlants.

J. R Das—for respondent.

) Limitation Act, IX of 1908—Schedule I, Article 68, administration
bond—when a bond subject to a condition.

An administration bond which provides that in certain events the obliga-
tion to pay the amount mentioned in it shall be void comes within the
" meaning of ** bond subject to a condition *’ in Article 68 of the 1st Schedule
to the Limitation Act, and the .period of limitation starts from the day
when the condition is broken. '

One Ebrahim Sahaib: Khateeb died intestate at Mecca in
or before 1880 leaving property in Rangoon.

His widow and children continued to iive at Mecca after
his death. In January 1899 his eldest son Mahomed applied
- to the Court of the Recorder of Rangoon for letters-of-adminis-
tration to his father's estate, and letters were granted to him.
He signed an administration bond as required by section 78
of the Probate and Administration Act, 1881, for Rs. 80,000,
" Ahmed Moolla Dawood and Mahomed Ebrahim Hoosein

Munsoor signed it as his sureties. The latter has since been
declared an insolvent, and is represented on this appeal by the
Official Assignee.

Two days after the date of the letters Mahomed filed a
petition representing that the only assets of the estate con-
sistec of some house property in Rangoon, and that he was
unable to administer the estate without selling or mortgaging
this property. He asked for leave to be granted to him under
section 90 of the Act to sell or mortgage it. This application
- was granted without any inquiry. The result shows what may
happen when such applications are granted without very care-
ful and full enquiry as to the necessity for selling immovable
property which has devolved upon members of a family. The
property had apparently been for many years the chief source
of income of the family, and Mahomed could have carried out
his duties as administrator by executing a conveyance of the
“property to the heirs. - If that had been done, there would
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all the estate of the said deceased which has or shall come to
his possession power or knowledge and do exhibit the same
unto the said Court on or before the 18th January 1900 and
the same estate and all other the estate of the said deceased
at the time of his decease which at any time after shall come
into possession of the said Mahomed Ebrahim Sahaib Khateeb
do administer according to law (that is to say) do pay the
debts’which he owed at his decease 2nd further do render &
true account of his said administration whenever by law
required so to do and the residue of the said estate do pay unto
such person or persons as shall be entitled thereto under the
said Act . . . . . then this obligation to be void or eise

to remain in full force.”

The last seven words contemplate that the bond shall remain ‘

in force for ever if the administrator does not do the acts pre-
viously mentioned as, relieving him and the sureties from the
obligation to pay the amount of the bond, but the Limitation
Act makes no special provision for administration bonds, and
consequently one of the Articles of it must apply to a suit

on it. .
Articles 88 and 80 of the First Division of the First Schedule

to the Act have been referred to, but as Article 68 exactly
meets the case of such a bond no other Article need be con-
sidered.

Under Article 68 three years is the Iimitation period for a
suit on a bond subject to a condition and the period begins to
run from the time when the condition is broken.

It is clear from the explanation of the word “bond” in
section 2 or the Act that the bond in the present case is a
“bond subject to a condition ” provided for in-Article 68.

The first of the conditions of the bond which was broken by
Mahomed, the administrator, was that coutemplating his filing
an inventory within a year of the grant of letters-of-administra-
tion, so that the first breach was on the 19th January 1900.
Another breach was in 1903 when he had in his hands moneys

of the estate which he could and should have distributed

amongst the heirs, but did not do so. :
Consequently the suit of the plamtxff,,was long time- barred
when brought. The application of Article 68 to admlmstratxqt}
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.own stock., So far as the evidence goes the charges they
made for goods supplied to the defendant Company were what
they would have made to any other of their customers, and
-‘were reasonable retail prices. They themselves had Bought the
goods wholesale at lower prices.

On behalf of the defendant Company it was contended that
‘the p'laintiff Company having been its Manraging Agents at the
time the goods were supplied, it could not make any profit on
goods supplied to it, and consequently no more than the actual
.cost price could be charged against them. On the one hand
vigorous expressions of the rule that no agent in the course of
his agency can be allowed to make any profit out of a transac-
tion on behalf of his principal without the knowledge and
consent of the principal have been relied on. On the other
-side some more recent decisions, the result of which is that,a
‘Court should not iriterfere where the contract has not been
rescinded by the principal and where the thing bought and
sold cannot be restored, have been quoted as affording a rule
‘which debars the defendant’s contention.

The learned Judge held that as the defendant Company had
accepted the contracts, had not rescinded them, and could not
restore the goods, it was bound to pay the prices charged.
He was influenced to this decision by consideration chiefly of
the reports of the first and second stages of the litigation
between a contributory and a former director during the
winding-up of the Cape Breton Company. The report of the
last stage of this litigation was not brought to the learned
Judge’s notice : it is to be found in Cavendish Bentinck v.
Thomas Fenn before the House of Lords {1). The factsin
that case were that Fenn, the director, had been a party to a

-purchase of some property by the Company for £42,000,

which he and others had purchased two years previously for
:#£5,500 at a time when he was not a director of the Company.
The contributory sought to make Fenn liable for misfeasance
or breach of trust on the ground that the diréctor had allowed
the Company to make the purchase without disclosing his own
interest and at a price far exceeding the value. "The contri-

(1) (1887)12 A.C., 652.
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It may be noted that Cotton, 1.J., referred to Bentley v.
Craven in his judgment in the Court of Appeal in the Cape
Breton case. He did not disagree with the decision; on the
contrary his remarks imply that it was undoubtedly right, but
he distinguished the case from the one they were dealing with.

In the House of Lords, Lord Herschell in some passages

of, his judgment refers to a description of agency, such as we

have to deal with in the present case, as not being parallel

with the case they had to deal with. No doubt his remarks.

contemplate that a Company’s agent employed to make
purchases of goods for the Company at market rates who
supplies his own goods at his own prices, could only be made
to repay to the Company any excess over market prices, but
"he was not deciding this question, and what he said cannot be

taken as overruling the long standing rule referred to in

Beniley and Cravén.
For these reasons I hold that for their own goods which

they supplied to the defendant Company the plaintiff Company
is not entitled to recover more than the cost price of the

goods to themselves.

1 would consequently set aside the decree of the Original
Court, and remand the case to it for an enquiry as to the cost
of the goods supplied, and for a decree for the amount of the
price of the goods at cost rates.

The plaintiff Company should pay thie defendantCompany’s
costs of this appeal. :

Hartnoll, J.—1 concur.

Before Sir Henry Hartnol., P.J.
SHWE HMYIN o. PO CHET.
Halkar—for applicant.
Brown —for respondent.
Maintenance—Criminal Procedure Code, section 488—neglect or

refusal.

~ The fact that children are for a time in their mother’s custody is not of

itself proof that their father has neglected or refused to maintain them

within the meaning of section 488 of the Criminal Procedure Code.
Venkatasubbaiyan alias Samaiyan, 2 Weir's Criminal Rulings, 632,

referred to.
The evidence clearly shbWS'_that ‘Ma Shwe Hmyin and

Maung Po Chet were divorced some six ye_érs ago and that the
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The petition was presented on the 2nd December 1912. The
parties had not cohabited since May 1892. The only evidence
of the husband’s adultery was admission of it by him in a letter
dated the 18th November 1911 written in reply to a letter of

the wife’s to him. The husband has not defended the suit.”

The parties were married in Madras in 1890. The husband
was at the time a Colour-Sergeant in a British Regiment.
T};ey came with the regiment to Mandalay in January 1§91,
and lived there together until May 1892 when the wife returned
to her parents’ house in Madras. Her life during this period
‘must have been a very unhappy one. Her husband was much
addicted to drink and was twice tried for drunkenness whilst she
was living with him. He frequently stopped away from their
home late at night, and was often out the whole night but
evidently not on duty. He neglected her and did not give her
sufficient money to get necessaries, and in consequence she had
to sell her jewellery and wedding presents and to obtain money
from her parents. She admits that she suspected he had been
guilty of adultery during the period, but she does not say that
she ever taxed him with it at thetime. They parted amicably
when she went to Madras, he promising to send her money.
She says she did not leave him with the idea of parting with
him altogether. Her reasons for going away from him were
that she was very unhappy owing to his grossly intemperate
habits and his neglect of her, but she hoped he would reform
and have her back. Any hope of his reform she may
have entertained must soon have been dispelled, for he
was tried again for drunkenness, and was then reduced to the
ranks. He sent her no money, and she in 1893 commenced
training for qualification as a nurse. She obtained qualifying
certificates in 1895 and earned her livelihood as a nurse until
1506. Since then she has been managing an hotel. From
Mandalay her husband’s regiment went to Lucknow, and he
took his discharge from the army there. From Lucknow he
wrote to her a few letters which she describes as just ordinary
fetters, and she wrote to him. She says that he never asked
her to rejoin him. She does not say that she ever asked him
to take her back and to provide her with a home. He wrote
and told her he was going to England, and he left India in- 1900
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If life with him was beyond endurance at Mandalay, she
could scarcely have entertained a wish to rejoin him when
she heard he had been reduced to the ranks for drunkenness.
Her. entering into training to become a nurse appears to
indicate very plainly that she made up her mind as far back
as 1893 that she would have to make her own lLivelihood and
that there was practically no likelihood of her ever living again
with the drunkard she was tied to in matrimony. Hep religion
forbade her to think of the tie being cut. She must have made
up her mind to face the situation, and she did this with
courage. .

The ordinary rule is that the abandonment must have been
against the expressed wish of the party abandoned. I see no
sufficient ground for departing from that rule in the present
case. There is rfio evidence that she ever expressed a wish to
return to. co-habitation with her husband. Although he
abandoned her, abandonment against her wish is not proved.

On the question of adultery of the husband considering
the picture the petitioner gives of him and his conduct towards
her, I should be prepared to hold that his admission of it in his
letter was sufficient proof. _

Upon the question of delay in presenting the petition
although she may have had no evidence to prove the adultery
until she receivedﬂher husband’s letter in 1911, it is difficult to
believg that she could not have obtained evidence to substan-
tiate it if she had made some effort to obtain it.

Probably such a man as he has been; a man who evidently® |

wanted to get rid of his wife very scon after their marriage
would have admitted adultery at any time she taxed him with
it. It is difficult to believe that she did not ask him for some
explanation of where he had been spending the nights on which
he was frequently absent from her in Mandalay, and that she
could not have found out whether anything he told her was
true ornot. It may, no doubt, have been difficult for her to find
out what sort of life he was leading after he left India, but he
was in India for eight years after they parted and it can scarcely
have been impossible for her to have gone to where he was at
some time during those years to find out what sort of life he
was leading.
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by any confirmatory proof, may be acted upon as conclusive
evidence upon which to pronounce a divorce provided the
Court is satisfied that the evidence is trustworthy and that it
amounts to a clear distinct and unequivocal admission of

adultery. This rule was followed in the case of Williams v.-

Wi}liams and Padﬁeld (2), in which case the Judge Ordinary
said: “1 entirely concur with the observations of the Lord
Chief Justice as to the great danger of relying entirely on such
admissiohs._ In each case the “question will be whether all
reasonable ground for suspicion is removed.

In the present case I think that it would be urisafe to act
on respondent’s admission. He is written to in England from
India by his wife after many years of separation from her
when he knows that -she is seeking a divorce. He never
intends to meet her again in this world. What is easier than
to assist her by admitting adultery whetker he has committed
itornot. He finishes up: “I wish you well and hope you
will do well for “Auld lang syne.” “Again the admission itself
is not satisfactory. It would be more credible if it was an
admission of visits to prostitutes: but it requires a stretch of
the imagination to think that respondent has been in the habit
of compromising several women. I cannot take the statement
as sufficient. probf of adultery. That beirg so, apart from the
question of the delay in bringing the proceedings, I am of
opinion, that the pe‘acitioh must fail.

I would not therefore confirm the decree. ,

Parlett, J.—In my opinion it is by no means clear what act
or conduct is relied upon as constituting the desertion of the
petitioner and from what date it commenced.

A wife who seeks to prove desertion must give evidence of
conduct on her part showing unmistakably that such desertion
was against her wish actively expressed, Fowle v. Fowle (3).
The husband must have wilfully absented himself from her in
spite of her wish, Thompson v. Thompson (4).

The petition alleges that the petitioner 1éft her husband in
Mandalay in 1892, and went to her parents in Madras owing to
the intemperate habitsof herhusband and his inability to support

(2 LR.1 P.&D,, 29. | (3 (1878) I.L.R. 4 Cal., 260.
- (4) 27 L.J., P. & M., 65.
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Joykisto Cowar v. Nz’ttycmuﬁd Nundy, (1878) I.L.R. 3.Cal., 738;
Samalbhai Nathubhai v. Someshvar Mangal and Harkisan, (1880)
1.L.R. 5 Bom., 38; Sakrabhai Nathubhai v. Maganlal Mulchand,

(1901) I.L.R. 26 Bom., 206 ; followed.

Plaintiff obtained a decree against the K. P. Chetty firm
which was a joint Hindu family business, belonging to the
defenr_dants.. 1st respondent is an adult and was the Manager,
the other defendants are minors. i '

"Mr. Chari for plaintiff applies under Order 21, Rule 50, for
leave to execute his decree against the shares of the minors in
the joint family property. The joint family property is not
necessarily part of the assets of the joint family firm, and I
know of no authority which makes an exception in the caseof a
Hindu joint family firm so as to render a minor’s property
which does not form part of the partnership property liable for
the partnership debts. On the other hand the cases of Joykisto
Cowarv. Nittyanund Nundy (1), Samalbhat N athubhaiv.Somesh-
var Mangal and Harkisan (2) and Sakrabhai Nathubhai v.
Maganlal Mulchand (3) are authorities to show that minor part-
ners of a Hindu joint family business are only liable for the
debts of the business to the extent of their sharein the property
of the firm. ILeave is therefore granted to plaintiff to execute
his decree against the minors to the extent of their property in
the firm and plaintiff is at liberty to execute his decree against
1st respondent free from such restriction.

‘Before Mr. Justice Ormond and Mr. Justice Twomey.
PO HMAN v. MAUNG TIN.

Ginwala—for appellant,
Respondent in person.

Buddhist Law : Inheritance—Grandchild of deceased (son of the
eldest daughter) claiming as against a son of deceased.

There cannot be an orasa daughter as well as an orgsa son in the same
family. - Where therefore a Burman Buddhist couple die leaving a son who
is capable of becoming the orasa son, the son of an elder sister who has
predeceased the parents cannot claim a preferential share on the ground of
his mother being orasa. )

(1) (1878) 1.L.R. 3 Cal., 738.
(2) (1880) I.L.R. 5 Bom., 38.
(3) (1901) L.L.R. 26 Bom., 206.
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to claim a fourth share on the death of the father and in the ’Ei
same family allowing the children of an elder son.or daughter Po Hman
who predeceased the parents special treatment at the time of y AUNG Tiv.
ultimzite partition. Nor can it be held that the children of an e
-eldest son or daughter who predeceased the parents are éntitled .
to a preferential share except when such eldest son or daughter
at the time of his or her death was the orasa child, i.e. had
attained the complete status of orasa. The texts cited in
7 L.B.R., 27, are sufficient to show that even if the plaintiff
Maung Tin’s adoptive mother Ma Shwe Ein was an adult when
her brother Po Hman: was born, her status as orasa child was
merely presumptive and that when Po Hman reached a com-
petent age he displaced her as orasa. There can be no doubt
that Po Hman who was 24 years old when his father died and
who was the only son born to U Thet and Ma Bwin was the
-orasa son, and for the reasons given in 7 L.B.R., 27, there
cannot be an orasa daughter as well as an orasz son in the
same family. 7

The decrees of the Lower Courts should in my opinion be
set aside and instead the plaintiff as an “ out of time *’ grand-
-child should be awarded a decree for an eighth share of the
property specified in the decree of the District Court. It is
-agreed that the case is one in which the estate should bear the
-costs of litigation, that is to say the defendants should give the
plaintiff his full 3 share less one-eighth of the costs in all
Courts.

Ormond, J—1 concur.

FULL BENCH.
.Before Sir Charles Fox, Chief Judge, Sir Henry Hartnoll, P.] o5 Civil

and Mr. Justice Twomey. ﬁ%er;n:;
1. SHWE PO, 2. SAN E, v. 1. MAUNG BEIN, i
2. KYAUK PA. . [December 32k,
: 1914,

R. N. Burjorjee—for appellants.
Ginwagla—for respondents.

Buddhist Law—Right of a father to dispose of jointly acquired
property on death of the mother, when there is only one son and the
father marries again—Right of the son in the property.

A, 2 Burmese Buddhist, and his wife B jointly acquire certain property..
“There is issue of the marriage €. B dies. A marries again .without

—
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that defendant 2 was interested in a half share and that the
amended plaint should be rejected as setting up a claim of a
substantially different character. .

Defendant 2 pleaded that his father could alienate only
one-half, .

I should have pointed out that the amended plaint was filed
in consequence of an order dated 23rd Szptember 1911 in which
the Subdivisional Judge held that he could not grant a perpes

tual injunction but that instead of dismissing the suit straight .

off, it would be better to direct plaintiffs to amend and sue for
possession.

On the amended pleadings a large number of issues were
drawn. The first Court held by an order dated 24th November
1911 that the suit should not be dismissed on the ground that
the amendment made it one of a substantially different charac-
ter. On the merits he found the deed of 10th April 1908 had
been executed owing to misrepresentation by plaintiff and that
plaintiff was really a mortgagee. He found Rs. 875 was still
due and gave plaintiff a decree for that amount and thatif it was
paid by 12th May 1912, plaintiff should reconvey the land to
defendants, failing which defendant should be barred from
redeeming.

The learned Divisional Judge held that the evidence did not
establish misrepresentation; that it was more probable that
defendant 1 knew what he was executing but thought as plain-
tiff did that nevertheless he could redeem ; that they could not
go behind the deed and show it was meant te be a mortgage
and not a sale and that thesale was good to the extent of three-
quarters. )

The points that I have to decide are: (1) whether the
amendment should have been allowed, (2) was there mis-
representation; (3) if not, was the sale good to the extent of
‘half or three-quarters of the land.

‘Under our present Code of Civil Procedure amendment is
a matter of discretion and though as a general proposition it
may be said that if the amendment results in changing the
-claim to one of a substantially different character, the Court
‘would wisely exercise its discretion by not allowing it. I do not
think it should ever be regarded as a hard-and-fast rule. It is
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Pa was to pay off the mortgage and merely take the Chetty’s
place, there was no question of asale. Yet it is clear from
defendant’s own evidence that Kyauk Pa demanded a sale.
He says in describing the conversation that Kyauk Pa in
answer to the suggestion that he should step into the Chetty’s
shoes said “ No, asale | mean he said a mortgage and sale by
which I mean that I could redeem my land at any time on
payment of the principal and interest.” The evidence is agregd
that Kyauk Pa at once demanded a sale outright, but he forth-
with gave way and agreed to defendant having a right to
repurchase. 1 am satisfied that it was intended that the docu-
ment should evidence a sale though it is quite possible that
defendant asked to be allowed to buy his land back and this
may have been granted. This however is a very different
. thing to proving that the document was deliberately drawn up
as a sale when the agreement was that it was to effect a mort-
gage. by conditional sale. It would in accordance with the
custom and practice be drawn up as an out and-out-sale.
Defendant can read and might have read it had he chosen and
if he did not, he took the risk. I am not satisfied that there
was any misrepresentation and I agree with the learned Divi-
sional Judge that it is quite likely that they may have thought
o right of repurchase still remained. This being so it is not
open to defendant to go behind the deed and prove it was
intended to be sometning other than it was. This is admitted.

There remains the question whether the sale is good in
respect of half or three-quarters of the land: It does not seem
to have been questioned by either party that it cannot be gcod
so far as San E's share of one-fourth is concerned. He was the
only son of Shwe Po’s first marriage. It is not suggested that
he agreed to the sale or that he knew anything about it though
it may be questioned whether he did not.

The learned Divisional Judge has merely referred to certain
authorities quoted. in a written argument filed before hirh and

holds it is good to the extent of three-quarters. The property -

was the joint property of Shwe Po and his wife Ma Tok. She

died leaving one son, San E. Since the ruling in Ma On v.

Shwe O (1) it appears to have always been held in Lower
(1) S.J., L.B,, 378.
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property only or over three-fourths of the whole property ()
where there is only one child of the marriage living, and (b)
where there are several children ?

The former question only really arises in this case but as it
will be necessary to consider the whole question in order to
arrive at a decision, I refer the latter branch also subject to the
decision of the Bench as to whéther it can be referred.

The opinion of the Full Bench was as follows .— .

Twomey, J.—The question referred by Mr. Justice Robinson
in this case is as follows :— - _

“In respect of property jointly owned by a Burmese Bud-
dhist husband and wife on the death of the husband, has the
widow an absolute disposing power over her half share of the
property only or over three-fourths of the whole property (a)
where there is only one child of the marriage living, and ()
where there are several children ?”

The land in suit was acquired by the 1st defendant Shwe Po
and his wife Ma Tok as their joint property. They had issue
one son, the 2nd defendant, San E. Ma Tok died about 10 years
before the suit was filed. Subsequently, Shwe Po married a
second wife, Ma Nyein U. There was no partition of the pro-
perty with the son, San E. After the second marriage Shwe
Po sold the land without the consent of San E.

It is clear that the question referred by the Hearned J udge
does not arise, as this is not a case of a widow’s estate at all.
By consent, the reference has been amended as follows :—

A, a Burmese Buddhist, and his wife B jointly acquire
certain pruperty. There is issue of the mei.rriage one son, C.
Bdies. A marries again without partitioning the property with
his son C. To what extent can A dispose absolutely of the
property ? il

It is clear that as regards one-half of the property at least
the widower has an absolute right of disposal. This is
admittedly settled law both in Upper and Lower Burma.

The son could certainly have claimed a one-fourth share on

.his father’s second marriage. [See authorities cited in Maung
Seik Kaung v. Maung Po Nyein (1).] He could apparently claim

(1) 1 L.B.R,, 23.
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Arguments have been addressed to us as to the application ,

of the rule laid down by the Special Court in Ma On and others
v. Ko Shwe O and others (1) that as regards one-half of the
joint property of herself and her deceased husband a widow has
only a life interest with a power of sale in case of necessity.
It is faintly contended that tl’;e same rule should be applied by
andlogy to the case of a widower with an only son.

The sale in the present case is admittedly voidable as regards
one-fourth, because itwas sold burdened withtheauratha’s right.
Is it also voidable as regards any part of the remaining three-
fourths on the ground that the sale was not a sale of necessity ?
It is clearly not voidable as regards half out of three-fourths, for
that half was admittedly the father’s own to deal with ‘as he
pleased. As regards the remaining one-fourth, whatever might
be the case if there were more than one child of Maung Shwe
Po’s first marriage, there is so far as I can find no authority
for holding that a father with a single son is under any such
restriction. Assuming that the rule laid down in S.J. 378 is
well founded, I can see no reason for applying it in such a case as
this. The only son is safe-guarded asregards one-fourth of the
estate and that is all he could get in his father’s life-time.
He has only to claim it within the period of limitation. There
are no younger children whose interests havego be considered..
If the rule laid down in S.J. 378 has any reason to support it,
it is only that this protection is desirable in the interests of the
younger children who cannot claim partition till both parents
are dead. But it would be unreasonablz to extend it to the

case of an only son who deliberately refrainsfrom claiming his.
due share in his father’s life-time and takes his chance of
obtaining a larger fractionalshare in the residuelafter his father’s.

death. L

The correctness of the rule laid down in S.J. 378 has been
seriously disputed in the arguments of counsel, and it has been
brought to our notice that the Dhammathats on which the rule

is based have lately been interpreted by the Judicial Commis-
sioner; Upper Burma, in a different sense. But holding that the-

rule in question has no application to the present reference, I

(1) S.J.,L.B., 878.
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father’s estate. He could claim nothing further until his father
died and? then he would claim not as an heir entitled to inherit
any portion of the estate consequent on his mother’s death but
as an heir to his father’s estate. In his case claiming as an
heir of his mother in his father’s lifetime there is no provision
of Buddhist law to apnly such as was found to exist in the case
of Ma On v. Shwe O in favour of.younger children and so
nothing to prevent his father disposing of his lapsed share in
toto.

» The Divisional Judge has held the sale to be good to the
extent of three-quarters, and in any case in the view I take it was
good to such an extent.

I would answer the reference as amended by my learned
colleague Mr. Justice Twomey by saying :—

“In any view of the circumstances the sale was good as
regards three-quarters of the land; if the period of limitation
had lapsed during which San E could claim his share, the sale
would be good as regards the whole of the land.”

The last part of the answer is not necessary as respondents
have not appealed against the dismissal of their claim to one-
fourth of the land.

Fox, C.J.—1 agree in Mr. Justice Twomey’s answer to the
amended question consented to by the advocates.

I have nothing further to add.

Ten gold mohuts allowed as advocate’s fee in the reference.
These costs will follow the result of the case.

Before Sir Henry Hartnoll, Offg. Chief Judge, and
Mr. Justice Twomey.

KYA NYUN v. KING-EMPEROR.

May Oung—for appellant.

Maung Kin, the Assistant Government Advocate—for the King-
Emperor. : :

Murder—Intention—Directions to Jury vegarding—Sections 299,
300, 304, and 326, Indian Penal Code.

In a trial on a capital charge the Jury should be directed in the event
of finding that the accused culpably caused the injuries which resulted in
death to find with what intention he did so. If they find that his intention
was to cause only such bodily injury as was likely to cause death, they
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her right arm. Ma Yin Kywe had one wound 13 inches deep '

-near‘ly penetrating the chest cavity and four wounds on her
left thigh, two of them being serious. In the charge the Ses-
.sions Judge drew attention to the injuries inflicted. In conclud-
“ing his charge he said: “If you consider that the man who
-stabbed deceased with the intention defined in clause 1 or 3 of
'section 300, Indian Penal Code, then the offence committed is
murder. If on the contrary you consider that the man stabbed
‘deceased with the knowledge that he was hkely to cause death
but thhout any intention tocause death or to cause suchbodily
injury as was likely to cause death then the offence committed
would be culpable homicide not amounting to murder as defined
in the second portlon of section 304, Indian Penal Code.” The
jury in returning their verdict said : “ We find the 1st accused
guilty of having stabbed Ma Shan Ma with intent to cause
serious injury but whether with intent to cause death we cannot
-say. We do not know what offence he should be held to have
committed.” A question was then put to them under section
303, Criminal Procedure Code, namely: “ Do you consider
that the 1st accuséd stabbed deceased with the intention of
causing bodily injury and the bodily injury intended to be
inflicted was sufficient in the ordinary course of nature to cause
death ? lliustration (c), A intentionally gives Z a sword or club
wound sufficient to cause the déath of a man in the ordinary
course cf nature. Z dies in consequence. Here A is guilty of
murder although he may not have intended to cause Z's death.
T want you to consider whether Kya Nyun’s conduct in stabbing
Ma Shan Ma amounted to this.” _

The answer is recorded: “ The jury return a unanimous
verdict that 1st accused is guilty of murder in causmg the death
of Ma Shan Ma.”

It is contended that the jury were not asked to consider the
alternative finding that appellant stabbed Ma Shan Ma with the
intention of causing such bodily injury as was likely to cause
her death. This contention appears to be correct. If the jgry
had.come to such a finding it would have amounted to one of
culpable homicide not amounting to murder punishable under
the first part of section 304, Indian Penal Code. The learned

Judge seems to have considered that the case mlght beone in
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bodily injury as was likely to -cause death? If so,-their
verdict would be culpable homicide not amounting to murder
punishable under the first part of sectlon 304 Indian Penal

Code, or
4) Is he guxlty of voluntarily causing gmevous hurt by

means of a dangeréus weapon ? If so, their verdict would ﬁnd'

-so under section 326, Indian Penal Code. -

Where I think the charge is defectlye_.-m law is thdt it does
not sufficiently ask the jury to consider appellant’s. intention.
Did he deliberately aim a blow at Ma Shan Ma’s chest or at any
vital part of her trunk ? If so, he aimed.at a vital part with a
deadly weapon and they would be justiﬁea' in finding that he
intended to.causedeath or bodily injury sufficient in the ordinary
course of nature to cause death. Or dld he stab Ma Shan Ma
without deliberately aiming at v:tal parts ?If so,’ what was his
intention. and what considerations should guide the jury in
arriving at it ? There is his frame of mmd as shown by his not
only stabbing Ma Shan Ma but also Ma Vin Kywe if they beheve
he did do so. ‘There is the nature of the weapon used, also the
number and nature of the wounds. Besides: the chest wound
Ma Shan Ma had two wounds 2 mches deep on her arm, which
would be on a level w1th her trunk if her arms were bent up to
‘protect herself. when stabbed. Ma Yin Kywe was stabbed on
‘the breast and two of the wounds on-her thigh were 1 inch and
‘ 1% inches deep respectxvely The stab in her breast was 1%
inches deep and if if had gone a little deeper rmght have been
fatal. - What was the frame of mind of the man who inflicted
such inju‘kies and in such numbers, and what must be presumed
to be his mtentlon ? Was it to cause ‘death or bodxly injury

sufficient in the. ordinary course of nature to cause death? If

so, the jury would be justified in returning a verdict of murder.
Or if so grave an intention was not to their minds to be inferred
was not there at least an intention to cause such bodily
injury -as was likely to cause death? If so, they would be
justified in returning a verdict of culpable homicide not amount-
. ing to murder. Ifthey do not find that he éven had this inten-
tion, was his offence one of vbluntarily causing grievous hurt
by means of a knife? When he stabbed, did he intend or know
himself to be likely to cause grievous hurt 2:1f the jury found so
A 9
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«of which suit a claim against outsiders cou'd be enforced by a Receiver 1914,
-appointed by the Court. .
QODAYAPPA,

Gobin Prasad v. Chander Shekhar, (1887) 1.L.R. 9 All,, 486; Ram CHETTY
Narain Nursing Doss v. Ram Chunder Jankee Loll, (1890) I.L.R. 18 >
Cal., 86 ; Motilal Bechardass v. Ghellabhat Harivam, (1892) I.LL.R. 17 Rama-
Bom., 6; Vaidyanatha Aiyar v. Chinnasawmy Naik, (1883) 1.L.R. SAWMY

17 Mad., 108, referred to. Aga Gulam Husain v. Sir Albert David CH_E_T_W'
-Sassoon, (1897) 1.L..R. 21 Bom., 412, dissented from.
The following is the judgment appealed against :—. » _
Robinson, J—The plaint as originally filed was on behalf of Cevil

. Regular
‘Oodayappa Chetty and Palaneappa Chetty carrying on business o, 373

in Rangoon under the style of S.0.S. against defendants 1 of 1997-
.and 2 and one Vyravan Chetty. It set out that Oodayappa was Mm’l‘gkl ;"OM,
the son and sole heir of one Chellappa Chetty who died on the it
12th August 1907 and who prior to his death had been carrying

.on business in Rangoon as banker and money-lender in co-
partnership with the 2nd plaintiff under the style of S.0.S. It

further stated that Oodayappa Chetty was the managing

-partner of the said firm. It continued that in Civil Regular

No. 352 of 1906 of this Court a decree was passed against

-the Vyravan in his personal capacity for Rs. 10,552-10 and

.costs; that in execution of that decree Vyravan had been
.arrested and brought before the Court when he deposited as
.security for the payment of the decretal amount a registered -

.deed of mortgage in favour of the firm of S.0.S.; that on his

failure to pay the money the right title and interest of the
.mortgagee was sold under the directions of the Court and a sum

of Rs. 17,000 was realized; that after payment in full of the
.denretal amount there was now in Judicial deposit in the said

.suit the sum of Rs. 4,460-6;- that the Ist and 2nd defendants

claim to be entitled to attach and have attached part of the

.said moneys in execution of decrees obtained by them in the

‘Court of Small Causes, Rangoon; and that the 3rd defendant,

i.e., Vyravan, claims to be a partner in the firm of S.0.S. The
plaintiff denies that he ever was a partner in the firm and pleads

.that the moneys in Court belong to the firm of S.0.8.;, and

that the Ist and 2nd defendants had no right to attach the

‘whole or any part of it in execution of their decrees. The

plaint asks for a declaration that the moneys in Court are the.
property of the firm and that defendants 1 and 2 are not
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-deceased partner ; that he had no right in suit to have lthe
-attachment declared wrongful and must sue Palaneappa for an
-account and damages. No Written Statement had then been
“filed and I directed this to be done and the suit has now come
up for hearing. Two preliminary issues have been argued.
"The first is, 1. Can the plaintiff not being a partner but only
the heir of a deceased partner bring this present suit? 2. Has
“the character of the suit been so altered by the amended plzint
that the amendment should not be allowed? I may dispose of
the 2nd issue at once. The suit is to all intents and purposes
-entirely unchanged. The alteration has made no difference
whatever to the difference of the only defendants contesting the
:suit. It has had the effect of bringing the matters in issue
between the parties clearly before the Court and the amend-
ment should I think be allowed. As to the lst issue Mr.
Lentaigne urges that the suit was filed under the Civil Procedure
“Code of 1882 and that by section 11 thereof the Court must try
-all suits coming before it unless their cognizance is barred by
-any enactment for the time being in force. He urges there is
no provision of any enactment forbidding the heir of a deceased
partner from suing for property belonging to the partnership in
which he would have an interest. He next relies on the
fact that the decree obtained against Vyravan Chetty was a
-decree against him personally and that whateyer the circum-
-stances were under which Vyravan put forward the mortgage
-deed as security to avoid being arrested the balance must still
belong to the firm ; that his client has an interest therein and
“that interest he must be entitled to protect against any one.
He then relies very strongly on the decision of the Bombay High
«Court in the case of Aga Gulam Hussain v. A. D.” Sassoon (1),
in which it was held that on the death of a partner leaving a
surviving partner still carrying on the business of the firm the
representative of the deceased partner may sue for and recover
~debts due to the firm although the firm’s assets in the hands of
theé surviving partner are already sufficient to answer all the
claims madeon behalf of the deceased partner and although
#he surviving partner is willing to satisfy such claims and

(1) (1897) LL.R. 21, Bom,, 412,
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realized. Failure to pay occurred and the mortgage property
was sold. The balance now lies in Court as stated in the
" plaint. Then an application was filed by the 2nd defendant,
i.e., Chellappa Chetty, praying that notice may be given to him
before the balance of the sale proceeds was paid to the 1st
defendant. Thereafter attachments were issued by the Small
Cause Court at the instance of the st and 2nd defendants in
the present case against the balance lying in Court. Then on
behalf of the 1st defendant, Vyravan, and on behalf of the 2nd
defendant consent to the payment of the amount of the decree
to the plaintiff was given with the censent of Mr. Chari for the
two attaching creditors and the money. was paid to plaintiff.
It is thus clear that the decree passed in that suit was not a
decree against the firm of S.0.S. or the firm cf S.0. but was
a personal decree against Vyravan Chetty only. Similarly the
two decrees that have been obtained by the 1st and 2nd
defendants in this case were decrees against Vyravan Chetty
personally. Both suits were brought against Vyrayan Chetty
and Chellappa Chetty carrying on business in co-partnership
under the style of S.0.S. Both suits as against Chellappa
were withdrawn with liberty to bring a fresh suit and a decree
was passed against Vyravan who confessed judgment for the
amounts claimed. The position therefore is this that a mort-
gage deed in faveur of S.0.S, Vyravan Chetty, who was
either a partner in the firm or was the agent of the firm, was
tendered by Vyravan as security to avoid his arrest and was
sold in satisfaction of personal decrees against Vyravan. The
balance is lying in Court and the representative of one of the
partners in the firm of S.0.S. claims to be entitled to bring a
suit to protect that property by declarations and realization of
the amount prayed for. It must be assumed for the purposes
of this argument that that mortgage was the property of the
firm of S.0.S. and the question now is whether the surviving
partner of the firm is alone entitled to sue to recover that
money or protect it or whether such a suit may be brought by
the representatives of a deceased partner. There can be no
question that in the opinion of the Bombay High Court in the
case quoted above he could bring a suit to recover an asset of

the firm from the person holding that asset. The learned
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-of English law is that, although the right of .the deceased
partner devolves on his executor, it is now fully settled that the
remedy survives to his co-partners, who alone must enforce the
right by action, and will be liable on recovery to account ta the
-executors or administrators for the share of the deceased. He
.goes an to hold that the effect of section 45 of the Contract Act
is to extend the English law applicable to trading partnerships,
which is stated above, to all cases of partnership, and he lays
down: “It may be that thelegal representative of a deceased
partner might under section 45 be joined in a suit by the
surviving partner for a debt due to the partnership, but I see
nothing which prohibits the rule of English law in the case of
trading partnerships being applied in India. It may be
-doubted whether those who framed that section had a case of
this kind in view. The legal representative in this case would
not be entitled necessarily toa moiety of the amount recovered
in the action : his share of the amount recovered would depend
-on a settlement of accounts on the realization of the partner-
ship assets, and it would, in my judgment, be highly inconve-
nient and possibly mischievous to allow him to interfere in the
realization of the assets unless through the intervention of the
‘Court, by the appointment‘of a Receiver in cases in which
:such interference by the Court might be necessary.” It would
not be difficult to imagine cases in which, if the legal represen-
‘tative was allowed to bring suits for the realization of assets
for the firm, great injustice and many difficulties might arise.
It is not to my mind a case of denying the legal representative
:a remedy because he has the remedy which is indicated in
the judgments I have quoted above of bringing a suit for a
partnership account and for the appointment of a Receiver.
“To allow him to bring a suit would be to allow him to assume the
position of a representative of the firm, whereas his position is
‘merely that of a representative of the deceased partner in the
firm, who may be entitled, after accounts have been settled, to
:some share in interest in the firm’s assets if they show a credit

ibut who cannot at any time be said to be entitled to this or-

‘that particular asset. The danger of allowing him to bring
:SHits to realize, specific assets is very real. It may be that
4wo persons would be collecting the assets of the firm and
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of the decrees obtained by them in the Small Cause Court. 1914.

Appellant goes on to allege that Vyraven Chetty is the son of Oopavarei
Pallaneappa, the 4th defendant, and that Pallaneappa has failed Cmff“
to carry on the business of the partnership of S.0.S. or to Sﬁ;“:ﬂ‘;
take any steps to protect the property of the partnership, andis  €nzrrv.
unwilling to do so, or to assist him in recovering and protecting —
the said property, because Vyraven Chetty is his son and because
he, appellant, is taking other proceedings against Vyraven
Chetty for breaches oftrustas agent of the said firm. Theshare
of Chellappa Chetty in the partnership is alleged to be Rs. 7,500
out of Rs. 10,000. Appellant asked that it be declared that the
Rs. 4,460-6-0 in deposit is the property of the S.0.S. firm, that
Muthia and Pallaneappa be declared not entitled to attach this
sum in execution of their decrees, that it be declared that
Vyraven never was a partner in the S.0.S. firm and that the
Rs. 4,460-6-0 may either be ordered to be paid to the appellant
or be kept in the custody of the Court until a partnership suit
has been decided between him and the fourth defendant
Pallaneappa or until he and Pallaneappa otherwise agree.
Vyraven Chetty and the fourth defendant Pallaneappa
Chetty did not appear to contest the suit, nor have they
appeared on this appeal. So the contest has been between
appellant and the first and second defendants Muthia and
Pallaneappa Chetty. Muthia died in the course 6f the litigation,
and his legal representative, Ramasawmy, has taken his place:
The suit has been dismissed by the learned Judge on the
Original Side on the ground that it cannot be brought by
appellant because he is not a partner in the S.0.S. firm, but
only the legal representative of a deceased partner—that his
proper course would be to bring a suit against Pallaneappa, the
4th defendant, for dissolution of partnership and an account,
and to apply in that suit fora Receiver to be appointed to bring
the present suit against Muthia and Ramasawmy. The learned
Judge has relied strongly on the ¢ase of Gobin Prasad v.
Chandar Shekhar (1). That suit was one in which a surviving
partner sued-a debtor of the firm without joining as plaintiffs
the representatives of the deceased partner. It was held that
such a suit would lie and that the English rule of law should

- (1) (1887) I.L. R. 9 All,, 486.
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"moneys in dispute have been made parties. He strongly relies
on the case of Aga Gulam Husain v. Sir Albert David Sassoon
(4). This was a case in which the.legal representative of a
deceased partner was allowed to sue to recover sums due to the
partnership by a third party, making such third party and the
surviving partner, who would not join as a plaintiff, defendants.
Now, as was said by Farran, J., in the case of Motilal Bechardass
v. Ghellabhai Hariram the Contract Act is not an Act of Pro-
cedure. It defines and declares rights and obligations arising
out of contracts and ob&gatlons quast ex contractu. The rules
as to the procedure for enforcing these rights—the remedy in
cases of breach of them—must be sought elsewhere; and in
commenting on the Allahabad casethe same learned Judge said:
“ Logical consistency has there yielded to long-estzblished
practice based on considerations of practical convenience. The
inconvenience of altering the procedure is pointed out by
Edge, C.J., in his judgment in the above cited case of Gobin

Prasad v. Chandra Shekhar.” In the last mentioned case

Edge, C.J., said: “ The legal representative in this case would
not be entitled necessarily to a moiety of the amount recovered
in the action : his share of the amount recovered would depend

on a settlement of accounts on the realization of the partner-

ship assets and it would in my judgment be highly inconvenient

and possibly imischievous te allow him to interfere in the reali-.

zation of the assets unless through the intervention of the Court
by the appointmert of a Receiver in cases in which such inter-
" ference by the Court might be necessary.” Lindley in his book

on Partnership; 7th Edition, page 650, says: “ Unless all the

partners have agreed to the contrary when one of them dies,
his executors have no right to become partners with the sur-
viving partners, nor to interfere with the partnership business.”

The present suit, if allowed, might not lead to any mis-

chievous result; but that hardly seems to be the point. In the
same class of suits it is expedient that only one rule of proce-
dure should be followed, and the point is wkat should be the
general rule. The English rule is based on grounds of common

sense and expediency and it should in my judgment be followed..
it is not as if the appellant has no remedy if the English rule be:

(47 (1897) I.L.R. 21 Bom 419,
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‘the isolated precedent in Aga Gulwm Husain v. Sir Albert
David Sassoon (5), in which case it was held by a single Judge
-of the Bombay High Court sitting on the Original Side that the
legal representatives of a deceased partner may sue to recover
a partnership debt. That decision is directly opposed to the
English rule which confines the executors to a suit against the
survivors for an account and allows only the surviving partners
o bring suits on behalf of the firm. -

It is true that sub-rule (2) () of Order 30, Rule 4, of the Code
.of Civil Procedure allow% the legal representatives to enforce
any claim against the survivor or survivors. But this refers, 1
think, to a suit for an account as between the legal representa-
tives and the survivors. The present suit goes much further.
Itis a suit for inter alia a declaration of the firm’s right to
certain money in deposit in the Court, this money having been
attached by outside creditors of one Vyraven, an attorney of
the firm whose status as a partner in the firm is disputed and
who is a son of the surviving partner. It is thus not onlya
.claim against the survivors but is also a claim on behalf of the
firm against outsiders who were made defendants to the suit.
Such a suit can in my opinion be brought only by the surviving
partner, and if he refuses to bring it the only remedy of the legal
representatives of the deceased partner lies in a suit against
the surviving partner for winding up and foran account of the
partnership,in pursuance of which suit theclaim against the out-
siders could be enforced by a Receiver appointed by the Court.

On these grounds I would dismiss the appeal with costs.

% —_—
Before Mr. Justice Twomey.

KING-EMPEROR v. PO RA.
Punishment—Whigping—Section 376, Indian Penal Code.
A sentence of 15 stripes for the offence of rape is inadequate, even in
.the case of a juvenile offender, -
The following reference under section 438 of the Code of Criminal
Procedure was made to the Chief Court of Lower Burma by the
-Sesstons Judge of Bassein Division :— .

ORDER OF REFERENCE. .
Nga Po Ba has been convicted by Maung Po Bye, Special
Power Magistrate of Myaungmya, of rape and has been sen-

tenced, as a juvenile offender, to a whipping of 15 stripes.
" (5) (1897) I.L.R. 21 Bom., 412. ’
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finding as to the age of the accused is not justified by the evi-
dence. But that finding is final and conclusive under section

5 of the Whipping Act (see the explanation to the section). ,

The sentence of whipping has been carried out.
A whipping under section 5 of the Whipping Act is “ in lieu
of any other punishment,” and it would not .be lawful to add
any other punishment to the punishment which has already
been inflicted in this case. )
The records are returned.

2

Before Sir Charles Fox, Chief Judge, and Sir Henry
Hartnoll, P.J.

U WISAYA », U ZAW TA.

May Oung—for appellant.
Po Han—for respondent.

Buddhist Law—Jurisdiction of Civil Courts in Lower Burma in

Ecclestastical matiers.
-There is not in Lower Burma any recognised Buddhist Ecclesiastical

Authority, such as exists in Upper Burma.

Civil Courts in Lower Burma have jurisdiction to decide and should
decide suits of a civil nature in which points of Ecclesiastical Law arise.

Fox, C.J.—The suit is one between two Burman Buddhist
priests. The appellant sued the respondent to recover posses-
sion of certain lands of which he has been in possession for a
considerable number of years and for possession of certain
religious manuscripts. The lands appear to be lands that have
been occupied by members of the Buddhist priesthood for z
lnng pgriod of years, and the points at issue between the par-
ties appear-to involve points of Burmese Buddhist Ecclesiasti-
cal T.aw. The suit has been dismissed on the ground that Civil
Courts should abstain from deciding points which fall within
the sphere of Ecclesiastical jurisdiction. In appeal it is urged
that there are no Ecclesiastical Courts in Lower Burma and
that the case is triable by a Civil Court. In Upper Burma it
has been ruled that the Civil Courts are bound by the deci-
sions of the Buddhist Ecclesiastical authorities in matters

within their competence and that they should also abstain from

deciding points which fall within the sphere of Ecclesiastical

jurisdiction. It has been brought to our notice that Govern-

ment has recognized the authority of the Taungwin Sayadaw,
¢ Io
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‘ment on the ground that the land was his. His application 1915

failed : the order dismissing it was made on the I5th March - TunU
1912. Heappealed to the Divisional Court against this order. Y_P_ng_L_
“The appeal was rejected on the 29th April 1912 on the ground I’EL};‘E‘\;};};PA
-that no appeal lay against the order. The plaintiff presented S
:an application in this Court on the 28th May 1912 asking for
revision of the order. This application was dismissed on the
:3rd September 1913 on the ground that there was no power, to
revise the order. He filed a suit to have his title declared on
:the 9th September 1913. This has been dismissed as barred
‘by limitation under Article 11 of the First Schedule of the
.Limitation Act.
For the plaintiff it was contended that he was entitled to
‘have excluded the time taken in prosecuting the abortive
.appeal and application for revision.
Sub-section (1) of section 14 of the Act says that in com-
-puting the period of limitation prescribed for any suit, the
“time during which the plaintiff has been prosecuting with due
-diligence another civil proceedings, whether in a Court of
‘First Instance or in a Court of Appeal, against the defendant,
.shall be excluded, where the proceeding is founded upon the
.same cause of action and is prosecuted in good faith in a
«Court which from defect of jurisdiction or other cause of a like
_nature is unable to entertain it.
‘The course which the plaintiff should have pursued is very
.clearly indicated in Rule 63 of Order XXI of the Civil Proce-
dure Code, which says that where a claim or an objection is
-preferred to an attachment the party against whom an order
ds made may institute a suit to establish the right which he
-claims to the property in dispute, but, subject to the result of
-such suit, if any, the order shall be conclusive. Article 11 of
the Limitation Act gives one year from the date of the order
for the institution of such suit. '
With such plain provisions staring him in the face it was
sheer culpable negligence on the part of the advocate who was
then acting for the plaintiff to incur the risk of the plaintiff
losing all remedy by filing the appeal and the application for
revision. If the plaintiff is bound by the acts of his advocate
no case for exclusion of time under section 14 of the Act is
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Before Sir Charles Fox, Chief Judgé, and Sir Henry
' Hartnoll, P.J. -

EBRAHIM AHMED MEHTER v. S. ABDUL HUQ.

J. R. Das—for appellant-
N. N. Burjorjee—for respondent.

Limitation Act, IX of 1908—First Schedule, Article 85— Mutual,
~open and current account”’ defined.

A mutual account means not merely where one of two parties has

received money and paid it on account of the other, but where each of
“two parties has received and paid on the other’s.account,

If an account does not come within such a definition Article 85 of the
1st Division of the 1st Schedule of the Limitation Act has no application to
.a suit thereon.

Parkinson v. Hanbury, (1867) L.R. 2 H.L., 1, at pp. 11 & 19;

Narrandas Hemraj v. Vissandas Hemray, {1881) I.L.R. 6 Bom., 134;

Hirada Ba’sappa v. Gadigi Muddappa, (1871) 6 Mad. H.C.R. 142;
Webber v. Tivill, (1663) 2 Wms. Saund., 124 = 85 E.R., 843 ; referred to.

Phillips v. Phillips, (1852) 9 Hare, 471 = 68 E.R., 596; Padwick v.
.Hurst, (1854) 18 Beav., 575 = 52 E.R., 225; Hajee Syud Mahomed v.
Mussamut Ashrufoonnissa, (1880) 1.I.R. 5 Cal.,, 759; Ram Pershad.
-v. Harbans Singh, (1907) 6 Cal. L.J., 158; followed. ’

Fox, C.j~—The suit from the decree in which this appeal
“is made was instituted by Mahomed Salay Naikwara on the 21st
August 1909 against the appellant Ebrahim Ahmed Mehter, son
.rnd executor of Ahmed Hashim Ariff who died on the 2nd
-June 1907. The respondent is the assignee. of the decree in
:the suit. The plaintiff claimed Rs. 74,914-6-10 as being due on
an agency account between him and Ariff, or, in the alterna-
‘tive, he prayed for the account to be taken, and for a decree
for the amount found owing thereon. The plaint stated that
‘the cause of action arose on the Ist July 1907 when the agency
ceased. This date is admittedly wrong because the agency
ceased on the 2nd June 1907 when Ariff died. Sums were
.advanced to the defendant executor for funeral expenses of the
.deceased after his death, and the plaintiff collected some rents
.of houses which had belonged to him. This should have gone
:into a separate account against the executor, and were not
wproperly included in the account of- Ariff.

Civil
15t Appeal
No. 12 of

1913.

February 8th,
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On the taking of the account the defendant insisted on-every
item being proved strictly, and contended and still contends in
appeal that no items should be allowed as proved which were
not supported by vouchers. On the plainfiff’s evidence before
the Commissioner I am of opinion that his accounts even up
to the end of 1906 were agreed toas being correct, and the
defendant was not entitled to have items before that time
vouched for, and consequently that this objection on appeal is
of no force exceptas regards items between the 1st Januaryand
the 2nd June 1907. It does not seem necessary to enter into
whether such last-mentioned items have been proved or not.
The substantial ground of appeal was that the claim was
barred by limitation. The plaint was not framed on the basis
of the suit being one “ for the balance due on a mutual opén
and current account where there have been reciprocal demands

between the parties,” ,nor, until the further hearing of this,

appeal, was there ’anything before the Court to show which
was the last item in the account which was admitted or proved.
In going through the case after the first argument of the
appeal I found that the account in English which had been
referred to in the argument was on the face of it merely a
synopsis, and that it could not be a current account os a
translation of anything entered in the plaintiff’s books. The
advocate for the respondent was consequently asked to have
sufficient of the plaintiff’s books which had been before the
Commissioner translated to show what he relied on as proving
that there was a mutual open and current account, and the
item he relied on as the last item admitted or proved. This
has been done, and 1 am satisfied that the plaintiff kept regular
books of account in the Guzerati language, and that he all
along kept a current account of all transactions with or done
on behalf of Ariff, and that such account was still open when
Ariff died. An item of Rs. 32 entered in his cash book on the
22nd May 1907 as a debit against Ariff for sundry small repairs
to his houses or an item of Rs. 504 credited to him on the 1st
June 1907 is the last item previous to his death entered in the
cash book and carried to his ledger account. Even if the item
of Rs. 32 was not strictly proved, the item of Rs. 504 is not
disputed, and consequently may be held to be admitted.

1915.
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due on a mutual open and current account, wlfgere there have
been reciprocal demands between the parties ”: the period of
limitation was made three years from the time of the last item
admitted or proved in the account.

The provision in the Act of 1859 seems to clearly point to
«cases in which two merchants or traders, who are all supposed
to keepaccounts, had accounts against one another. The Act
of 1871 refers to one account only which must be that of the
plaintiff who sues, but this does not necessarily exclude the
view that the article applied only to cases in which each party
has kept an account against the other. This Act extended
a provision which had previously applied to accounts between
merchants and traders to accounts between every description
-of persons, but the phraseology which has given rise to so much
.discussion was adopted. The source of the phraseology must,
I think, have been the English law : the words “mutual” and
“reciprocal demands “ are those used by Mr. Justice Denison
in a case referred to in Sergeant Williams’ notes to the old case
of Webber v. Tivill (4). The word “ demand ”” appears tc have
been used in those days in the same senseas “ claim ” or “right
‘to claim.” '

The fact that there were mutual accounts between the
-parties was one of the grounds on which Chancery Courts
exercised their equitable jurisdiction in regard to decrees for
accounts to be taken, and in connection with the exercise of
this jurisdiction it had to be decided what mutual accounts
were. In Phillips v. Phillips (58), Vice-Chancellor Sir G. J.
Turner said : “1 understand a mutual account to mean, not
merely where one of two parties has received money and paid
‘it on account of the other, but where each of two parties has
received and paid on the other’s account.” In Padwick v.
Hurst (6), a case not unlike the present case, the Master of the
Rolis (Sir John Romilly) said : “ Mutual accounts appear to
me to be accurately defined by Sir George Turner in Phillips
v. Phillips. They are not constituted by a person receiving
imoneys for and paying and lending moneys to his principal, or

(4) (1663) 2 Wms. Saund., 124=85 E.R., 843, at p. 846.

(5) (1852) 9 Hare, 471=68 E.R., 596. -
(6) (1854) 18 Beav., 575=52 E.R., 225.

\
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anything for the plaintiff; it is not alleged that he transacted
-any business for him or that he paid any sums on his account.
Ariff was not then in a position to say to the plaintiff, “I have
an account against you to be set off against your account
against me.”

For these reasons I am of opinion that Article 85 of the 1st
Division of the 1st Schedule to the Limitation Act does not
apply to the account on which the plaintiff sued, and conse-
quently that the appeal must be allowed on the first ground of

appeal. In his written statement the defendant executor admits

that he as executor of his father, or in other words that his

" father’s estate was liable for Rs. 16,941-2-6, consequently the
part of the decree dated the 15th July 1910 which ordered him
to pay the plaintiff that amount should stand, but the rest of
that decree and the decree of the 30th August 1912 should, in
my opinion, be set aside.

The appellant asks for his costs of the suit. Ido not think
he should be allowed them : he did not pay the Rs. 16,941-2-6
which he admitted that his father’s estate owed the plaintiff and
the latter was forced to bring a suit. The large expense
incurred . in the -suit was chiefly due to the line he took in
requiring every item in the plaintiff’s account to be strictly
proved. Iwould make no order as to the costs of the suit.

' The appellant is, T think, entitled to receive from the resposn-
dent his costs of the appeal to be calculated on the difference
tetween Rs. 16,941-2-6 and Rs. 67,912-14-2.

Hartnoll, J—1 concur.

Before Mr. Justice Parlett.
T. KATCHI ROWTHER ». K. NAINA MOHAMED.

Karaka—for appellant.
A. C. Dhar—for respondent.

Promissory Note payable otherwise than on demand—Stamp Act,
Schedule I, Articles 49 and 183.

A purchased a boat from B for Rs. 8,000. He paid 300 cash and
executed a promissory note at- Rs. 1-4-0 per cent. per month interest for
Rs. 2,700. At the same time he exectted an agreément to pay the Rs. 2,700
in fixed instalments on fixed dates, and on default to forfeit all previous
payments and hand over the boat. This was stamped with a one-rupee
stamp.
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on demand, and the insufficiency could not be remedied under -

section 35 of the Act. But in my opinion it is not a promissory
note at all. Clause 22 of section 2 of”. the Stamp Act shows
what is meant by a promissory note which is not payable on
demand and the document in question is net of that nature. In
my opinion it is an agreement and as such is sufficiently stamped.
Its meaning and effect are I think plain. Defendant undertakes
to make certain specified payments towards the sum due under
-the promissory note and agrees that his failure to do so shall
render him liable both to forfeit any payments he may already
have made and to return the boat. If the stipulated payments
were made the plaintiff would doubtless forbear to enforce his
rights under the promissory note, but upon default in payment
he was, I consider, entitled to do so, and this he has done in
this case, which is brought on the promissory note. The defend-
ant alleged certain payments which the plaintiff did not give
credit for, and he must now have an opportunity to prove them.
“The decree is reversed, and the suit will be readmitted and
decided on its merits, costs to follow the result. A certificate
for refund of court-fees in this appeal will issue under section
18 of the Court Fees Act.

Before Mr. Justice Twomey.
1. SAN NYEIN, 2. PO MYIT, 3. PO TIN v. MA KYAW.

Kavier—ior appellant.
R. N. Burjorjee—for respondent

Award by Avbitrators, Effect of—Section 21, Specific Relief Act.

Sectior 21, Specific Relief Act, refers only to inchoate and abortive
arbitration proceedings. But where there is a comp:ete and final award it
is equivalent to-a final judgment binding on the parties, and bars a Civil
Suit relating to the matters decided by the arbitrators.

Bhajahari Saha Banikya v. Behary Lal Basak, (1906) 1.L.R. 33
Cal., 881; Laldas Jibhat v. Bat Lala, (1908) 11 Bom. L.R.,20; Krishna
Panda v. Balaram Panda, (1896) I.L.R. 19 Mad., 290 ; followed.

On the first issue referred by this Court for trial the Divi-
sional Ccurt has held that the plaintiffs-appellants are not
deprived of their right of suit by the provisions of the proviso
to section 21, Specific Relief Act. I concur in the finding that
section 21 is not a bar to the suit but on grounds differing from
those stated by the Divisional Judge. He considered that the.

1915.
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was duly submitted to arbitration and there was a definite and
valid award that Ma Kyaw, the defendant-respondent, should
retain the land but that she should pay a sum of Rs. 500 to the
original owners, the plaintiffs—appellant.s. On Ma Kyaw's failure
to carry out the award the plaintiffs-appellants’ remedy was not
. a suit on their original mortgage but an application to the Court
under clause 20 of the 2nd Schedule of the Code of Civil
Procedure to have the award filed in Court, and to have a
-decree passed accordingly. : e

- I think there can be no doubt whatever that the jurisdiction
of the Court in this suit was ousted by the award, and it is a
matter for regret that the fundamental character of this
-objection to the suit was not perceived at an earlier stage of the
litigation. The appeal is dismissed with costs. ' ™

Before Sir Charles Fox, Chief Judge, and Sir Henry
Hartroll, P.J.

1. ARUNACHELLAM CHETTY, 2. MUTHUVEERAPPA
CHETTY, 3. RAMASAWMY CHETTY, CARRYING ON
BUSINESS UNDER THE FIRM AND STYLE oF S.M.A. BY
THEIR DULY CONSTITUTED ATTORNEY PALANiaPPA CHETTY
v. 1. MEENATCHI ARCHI, 2. LUTCHUMANAN
CHETTY (MINOR BY HIS MOTHER, THE GUARDIAN ad litem
MeenatcHr ArcHr), 3. RAMEN CHETTY, 4. ANNAMA-
LLAI CHETTY (MINOR BY HIS GUARDIAN ad litern RAMEN
CHETTY), 5. SOLIAPPA CHETTY, 6. ANNAMALAI
CHETTY, 7. ALLAGAPPA CHETTY, 8. ARUNA-
CHELLAM CHETTY, CARRYING ON BUSINESS UNDER THE
FIRM AND STYLE oF M.L.R.M.A. BY THEIR DULY CONSTI-

- TUTED ATTORNEY SorLiappa CHEeTTY, 9. THE OFFICIAL
ASSIGNEE.

Coltman—for appellant.
B. Lentaigne—for 2nd respondent,

Limitation Act, IX of 1908, section 19—Acknowledgment by a
receiver of a partnership property. )

A receiver appointed in a suit for dissolution of partnérship is not the
agent of all the partners. Whether he can give an acknowledgment which

will create a fresh period of limitation against the partnership under section
19, Limitation Act, will depend entirely upon the terms in which he is

-appointed.
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firm in Rangoon. The plaintiff’s agent asked him to give an
acknowledgment of the debt, but Soliappa refused to do so
because a receiver had been appointed, and the receiver would
give one as he had given in other cases. Both went to the
receiver, who said he had no money in hand but he would renew
the loan. He then gave the acknowledgment in Soliappa’s
presence, the latter agreeing to this course being adopted.

For the plaintiffs it is contended that in signing the acknow-
ledgment the receiver did so as a duly authorised agent of all
the partnérs of the M.L.R.M.A. firm in virtue of his position
as receiver of its assets, or at any rate as authorised by its
managing partner Soliappa, and that in view of how it came to
be given the partners of the M.L.R.M.A. firm are or Soliappa
is estopped from repudiating the acknowledgment. *

I agree with the learned Judge that no question of estoppel
arises in the case. The plaintiff’s agent was not dealing direct
with partners of the firm. It lay upon him to ascertain the
extent of the authority of the person he dealt with to bind the
partners in the firm. Soliappa was no longer the managing
partner, and had #efused to himself give any acknowledgment.
This should have conveyed to the plaintiff’s agent that Soliappa
did not profess to have any authority at the time to bind his
fellow partners.

Upon the question whether the receiver was, as such, an agent
of the partners duly authorised to sign an acknowledgmentofa
debt due by them, Chinnery v. Evans (1) has been relied on.
It was a case in which a receiver of mortgaged property had
beenappcinted under an Irish Act, and the question was whether
parments of interest he had made kept alive the mortgage over
several properties, although in fact he had been in possession of
only one of them. It was held that in making the payments he
acted as agent of the mortgagor, and the mortgage debt over all
the estates was not barred by limitation. From the report of
the arguments at page 129 of the report it would appear that
the wording of the Statute under which the receiver was
appointed treated a receiver under it as the agent of all the
parties concerned. The decision underwent some examination
and criticism in Lewin v. Wilson (2) in the Privy Council. It

(1) (1864) 11 H.L.C.,115.  (2) (1886) L.R. 11 A.C., 639.

’ 11
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‘the acknowledgment. Consequently the acknowledgment did 1915

not afford a fresh start for limitation and the suit. was barred. ARUNA-
I would dismiss the appeal with costs against the defendant Cgﬁ;ﬁf
w ho has appeared on the appeal. ME;Iimr
Hartnoll, J.—1 concur. CHI ARCHI.
Eefore Sir Charles Fox, Chief Juage, and Sir Henry ‘Civil
' Harinoll, P.J. : %ﬁ%ﬁ; ‘f,;
THE COLLECTOR OF RANGOON v. CHANDRAMA. i
McDonnell—for appellant. M‘;’Q‘I}‘ Sf‘”“

‘ N. C. Sen—for respondent.
Land Acquisition Act —Appeals.

There is no appeal from an award under Part 111 of the Land Acquisition
Act made by a Judge of the Chief Court exercising original jurisdiction.
It is not a decree or order, nor does section 54, Land Acquisition Act, give

-a right of appeal in such a case.

The Rangoon Botataung Company, Limited v. The Collector of
Rangoon, 6 L.B.R., 150, followed.

This is an appeal from an award made under Part I11 of the
Land Acquisition Act, 1894, by a Judge exercising the original
-¢ivil jurisdiction of this Court.

Like appeals have hitherto been accepted and dealt with in
this Court, but the decision of their Lordships of the Privy
Council in The Rangoon Botataung Company, Limited v. The
Collector of Rangoon (1) necessitates consideration whether any
appeal lies in such a case. Their Lordships refer to an award
made under Part IIT of the Land Acquisition Act as © an award
made in an arbitration as to the value of land taken for public
purpuses,” and refer to the two Judges who dealt with the case
n this Court as arbitrators. Their words imply that an award
under the Act is not a decree. Even if an award were an order
an appeal might have lain under section 109 of the Code.

The award being neither a decree nor an order, section 14 of
the Lower Burma Courts Act which provides for appeals from
decrees-and orders made by a single Judge exercising the
original civil jurisdiction of the Court does not apply, and an
appeal by virtue of that section is not admissible.. Section 54
of the Land Acquisition Act enacts that subject to the provi-

(1) 6 L.B.R., 150,
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He was not a transferee of any interest in immovable property,
and the cases referred to by the learned Judge did not apply.
"The law applicable was that stated in Madhubmoney Dassee v,
Nundo Lall Gupta (1).

The decree against the 3rd defendant is set aside and the
-suit is dismissed with costs as against him only.

The plaintiff must pay the 3rd dcfendant’s costs of this
-application—two gold mohurs allowed as advocate’s fee. s

~

Before Sir Charles Fox, Chief Judge.
1. MAUNG TE, 2. MA OH ». MAUNG ON.

Harvey—for appellants.
Halkar—for respondent.

Execition-~Sale of land—Right to eject judgment-debtor.

A judgment-debtor even after his land is sold in execution is entitled to
remain in posscssion of it till removed by due process of law in execution
of the decree or until successfully sued by some one who can show that he
has a good title.

The appellants, although they are judgment-debtors whose
land was sold in execution of a decree against them, are entitled

to remain in possession of it until removed by due process of

law in execution of the decree, or until some one who can show
that he has a good title sues them and gets a decree.

The plaintiff claimed title by reason of a purchase from
L. A, R. Subromonian Chetty. In .execution of the decree
against the appellants the land was sold to Kali Mutu.

There is nothing to show that Kali Mutu transferred the land
to L. A. R. Subromonian Chetty. The plaintiff bought from a
person who had no title, and consequently he acquired no right

1915,
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to the land by his purchase, and no right to have the defendants

ejected from the land. The appeal is allowed. The decrees of
both the Lower Courts are set aside, and the suit is dismissed
with costs. The plaintiff must pay the defendants’ costs in the
District Court and in this Court. '

(1) (1899) I.L.R. 26 Cal., 338.
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The dah had a blade 16% inches long and the weight of the
dah was 60 tolas. The medical officer says that with such a
weapon “ moderate” force would be required to cause the
wound. :

The case is governed by sections 87 and 90, Indian Penal
Code. The deceased gave his conseat under a misconception
of fact, erroneously believing that ke was proof against dah
cuts. But it cannot be said that the appellant knew of this
misconception or had reason to believe that the deceased was
mistaken in thinking himself invulnerable. He is a youth of 19
and the probability is that he really believed in the pretensions
of the deceased, a much older man than himself. Burmese
cultivators are notoriously credulous and seeing that Pan Zbn
was willing to put his pretensions to the proof on his own
person, Shwe Kin probably expected the edge of the dak to be
chipped or turned aside. '

The appellant certainly had no intention of causing death or
grievous hurt, and I think it is highly doubtful whether he can
properly be said to have known that his act was likely to cause
any such result. In the first place he did not use great force ;
secondly, he had Pan Zo6n's assurance that he was invulnerable
and the appellant was too ignorant to see the absurdity of it;
lastly, he inflicted the cut on the part of the body specially
presented for the purpose by the deceased, and this moreover
was a part not ordinarily regarded as a vital part.

I am of opinion that the case falls within the exception set
forth in section 87, Indian Penal Code, which deals with acts
done by consent which are not intended and not known to be
likely to cause death or grievous hurt.

The conviction and sentence are set aside, and the appellant
is acquitted and will be released unless he is liable to be
detained on any other charge. :

19135,
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execited there was deposited with the Bank a mortgage’ deed B

exectited by him in favour of the A.A. firm-as collateral
security. The principal sum secured by the mortgage deed
was Rs. 65,000. Subramonian and Somasundrum were alleged
to be partners. Somasundrum contested the suit by stating
that he was not a partner in the AS.P.L.S. firm. The
learned Judge on the Original Side  found that it was not
proved that Somasundrim was a partner and so the suit was
dismissed against him. The suit was also dismissed against
‘Subramonian as it was found that the power which he gave his
agent Kadwesan did not authorize him to sign as surety for
another ﬁrm, that he did sign the promissory note in question
in such capacity, that no part of the money borrowed on the
promissory note was taken either by Kadiresan or Subramonian
and that the Bank through their Shroff, Pasupathi Iyer, had
notice that Kadiresan was signing the name of Subramonian
siniply as surety for a loan advanced solely for the benefit of
the A.A. firmi. As regards the other defendants the Bank was
given the relief asked for. The learned Judge gave Subra-
monian and Somasundrum separate costs as regards counsel
fees. This appeal has been laid on the ground that the suit
was wrongly dismissed against Subramonian. and that the
learned Judge erred in awarding Somasundrum his full costs.

'Théy still maintain that he is a partner in the A.S.P.L.S.:

firm but do not desire to appeal against the finding that he
was not. It must therefore be taken for the purpose of this
.appeal that the firm of A.S.P.L.S. consisted of Subramoman

-only. Subramonian Chetty gave a power of attorney dated the’

10th June 1903 to Somasundrum to transact his affairs. The
power authomzed Somasundrum to appomt a substitute in his
place, such substitute to have the same powers as he had. In
pursuance of such authority Somasundrum appointed one
Kadiresan as his substitute on the 2nd November 1905. Itis
admitted that Kadiresan while acting in Somasundrum’s place
had the same powers as he had. The plaintiff Bank saw and
noted the power of attorney given by Subramonian to
‘Somastndrum and the deed of 'appointment by Somasundrum
in favour of Kadiresan on the 6th January 1906. The Bank
‘therefore must be held to have krnowledge of both deeds.

1914,
THE
BANK OF
RANGOON,
LIMITED

2,
Soma-
SUNDRUM
CHETTY:



Vi ] LOWER BURMA ULINGS. 171

goods, effects, and things belonging to Subramonian, etc., and to
give, sign, and execute receipts, etc., to represenit Subramonian
in Court, to act for him in actions to compound and compro-
mise for the payment of debts, etc., to enter 6n immovable
properties in which Subramonian may be interested, etc., to
pay rents and taxes, etc., to let lands in which he may be
interested, to recover rent, etc., to transfer and assign sales and
mortgages in which he may be interested, to sign all deeds of
sale, etc., and appear before the Sub-Registrar, and to deal with
all moneys received by him under and by virtue of these
presents. Then follow the words: “To sign my name to and
make and execute on my behalf all cheques, contracts,
agreements, deeds, transfers, assignments and instruments
whatsoever requisite or necessary for all or any of the purposes
aforesaid and generally in and about the said premises to
execute and do every deed and thing requisite and necessary
Sfor all or any of the purposes aforesaid as fully and effectually
to all intents and purposes aforesaid as I myself could do if
personally present.” The power appears to me to be one
constituting ‘an agent to conduct Subramonian’s business of
Banker, Money-lender and General Trader, and although taken
by itself the clause relied on by the Baak is in the widest
possible terms, I am of opinion that it should not be given the
“ widest possible meaning and that it should only be held to
authorize the making and signing of promissory notes, etc.,

which would be made and signed in the ordinary course of

transacting Subramonian’s business, and that it should not be
held to authorize any transaction outside the scope of such
business. Construing the clause in this manner, is there any
evidence on the record to show that it was an ordinary part of
Subramonian’s business to sign promissory notes merely for
the accommodation of another firm? There is nothing from
which such an inference can be drawn. On the other hand the
evidence goes to show that, when two Chetty firms sign joint
and several promissory notes, they are both. jointly interested
in the moneys borrowed. I would therefore hold that it is not

proved that the power authorized Kadiresan to sign his.

principal’s name merely for the accommodation of another, and
so that this ground of appeal fails.
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appeliant Bank was justified in advancing to the A.S.P.L.S. and
A.A. firms money on a joint and several promissory note signed
by their agents and that the AS.P.L.S. firm would be
liable for the money so borrowed if the Bank did not know
that their agent signed merely as surety; this was the
position taken by the counsel of the A.S.P.L.S. firm at ‘the
hearing of the appeal, when it wa§ again admitted that the
agent of the firm had power to borrow jointly with another
firm. It may be said that when two persons jointly and
severally borrow money on a promissory note and each take a
share in the sum so borrowed each stands security for the
cther for the amount taken by him. The A.S.P.L.S. firm
might have contested its liability to the Bank of such a ground
but it did not do so. On the contrary it admitted its liability
in such a case. It therefore seems to me that such an aspect
of the case should not be considered. Taking the admission
with the extract from the judgment I have just quoted it seems
to me that the position is that primd facie the Bank was
justified in advancing the money as it did since it is allowed

that the agent of the A.S.P.L.S. firm could borrow jointly

with another firm and that is what he purported to do when
he signed the promissory note of the 12th August 1907. If
the A.S.P.L.S. firm desires to escape liability, it is for them
to show that their agent signed merely as a surety to the
knowledge of the Bank. The case seems to fall within both
section 102 and section 103 of the Evidence Act. Now, has
Subramonian proved that the Bank had such notice? He calls

Latchmanan Chetty to prove that the Shroff of the Bank,.

Pusupathi Iyer, knew that the money was wanted by the A.A.
firm only—that in fact it was Pasupathi Iyer himself who

told Latchmanan to get another man to stand as surety..

He also calls Subbia, who was a clerk in the employ of the
AS.P.L.S. firm frem 1905 to 1908, to produce certain books
of the firm and prove that the firm did not get any of the
Rs. 60,000. He also relies on the fact that the mortgage

deposited as collateral security when the note was signed was.

one in favour of the A.A. firm and had nothing to do with
the firm of A.S.P.L.S. The sum secured by the mortgage
was Rs. 65,000. In the face of the promissory note itself the
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in other ways. He said: “I don’t remember if Rs. 30,000 out
ofthe sum of Rs. 60,000 was withheld by the Bank and taken
towards a debt due by me already.” So his recollection of the
details of the transaction was not very .vivid. If he could not
recollect that Rs. 30,000 of the consideration was on account of
the renewal of an old debt, how does he recollect that Kadire-
san signed as a surety? He went on to say: “ Kadiresan
Chetiy and I had jointly borrowed Rs. 30,000 before that. 1
took that money. It was money got in cash. I have borrowed
moneys in the National Bank of India, Chartered Bank of India,
and Bank of Burma. 1might have borrowed jointly from these
Banks with Kadiresan Chetty. In some cases he would have
stood surety for me and in some cases we might both have
taken the money. In the Bank of Rangoon also we have borrowed
inoney for both of us together. I do not remember if we both
borrowed Rs. 30,000 from the Bank for both of us.” In re-examin-
ation he said: “ 1 paid back the sum of Rs. 30,000 borrowed
by me with the joint signature of Kadiresan from the Bank.”
Now, Churchward, the manager, says (and there is no reason to
disbelieve him) that except for the two loans of the 8th July and
12th August he has never given any other loans to the two
firms of A.A. and A.S.P.LL.S. together and that he has never
received any other promissory notes from them together.
When therefore Latchmanan Chetty allowed that in the Bank
of Rangoon he and Kadiresan had borrowed money for both of
them together, what loan was he referring to? or was the state-
ment a loose and random one? If it was a loose and random
one the fact that he should make it goes to impair his credi-
bility. If it was a true statement, it must refer to either the
loan on the 8th July or that of the 12th August. His evidence
as regards the loan of Rs. 30,000 is unsatisfactory. He first
said he took the money, then that he did not remember if they
both borrowed Rs. 30,000 from the Bank for both of them and
then in re-examination said that he paid back the sum of
Rs. 30,000 borrowed by him with the joint signature of Kadi-
resan from the Bank. The learned Judge on the Original Side
has remarked that as regards Latchmanan’s interest it is more
in favour of the Bank’s case in that if his accounts were passed
-on the footing that the A.A. firm got only a share of the loan
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period from November 1905 to November 1907, the
ledger containing the account of the Bank of Rangoon, (2)
a day book beginning from the 14th March 1907 up to the time
he gave his evidence, (3) two current account books. Hesays
that between 1905 and 1907 there is no entry of a debt on the
joint signatures of A.A. and A.S.P.L.S,, and it is clear that
there -is no note of such a transaction in the books produced.
The point is whether the books can be relied on as correct gnd
trustworthy for the entries made in them in Kadiresan’s time.
It must be remembered that the AS.P.L.S. firm allows that
Kadiresan was a bad servant to them and did not conduct their
business properly. Subbia says that he was prosecuted for a
defalcation in Rangcon. A study of Subbia’s evidence leads
me to note as follows. The two current accounts give ledger
accounts with the different persons with whom A.S.P.L.S.
had dealings. Exhibit P contains accounts with two people

other than Chetty firms. No such ledger account was produced -

in regard to transactions with the A.A. firm, though looking at
the evidence of joint transactions between the two firms it
would be expected that one would be in existence. If separate
ledger accounts were kept for dealings with others, why was
not one kept for dealings with the AA. firm? Towards the
commencement of his cross-examination Subbia said that the
accounts of his firm with the A.A. firm were not in .the ledger
he produced but in another ledger which he had at his house
and that they had with the A.A. firm the current account ever
since his firm started up to the time their firm got into difficulties
in January 1908. The next day he brought two current account
books, and at first said that he would have to find out where
A.A’s account was and that he had not looked into it at home.
He then said that the accountwas not iu the two books. His

explanation asto the variance between his evidence does not

seem to me to be satisfactory. He distinctly said at first there
was a separate current account with the firm of A.A. As there
were such for transactions with others, why was there not one

with A.A.? The impression left on my mind. is that there may"
be such an one with A.A. and that it may have been suppressed.

 'Then looking at the ledger account produced (p. 173) there

is a note under date the 7th October 1907 of a’joint transaction
12
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Subbia does not satisfactorily explain the Rs. 431-8-0 in
Exhibit F-4, the Rs.” 438-4-0 in Exhibit H-2, and the Rs. 451-3-6
in Exhibit K-2. When Subbia comes to give evidence as to
transactions between his and A.A. firms he says: “I cannot

-say what the state of account was between A.A. firm and our -

firm on 8th July 1907. 1shall have to work it out. I cannot say
whether a balance of Rs. 50,000 might have been owing from
.one firm to another. 1907 August 12th. 1 cannot say what
was the state of accounts between A.A. firm and our firm. I
cannot say whether a balance of Rs. 60,000 might have been
owing from the one to the other...... Though I conduct the case
now on behalf of the defendant I have not looked into the state
of affairs in August 1907 for the purposes of the suit. As we
have no current account between the two firms I shall have to
.examine all books of Bank loan transactions to find that out.
Bank loan transactions if carried into another ibook then that
must be looked into. I will have to work out from Exhibit 1.
I think the account has not been carried into any other book.
1 think their account must appear only in the book.” He is then
taken through entries in the ledger beginning from the 8th July
1907, the date of the first promissory note. It would have
been more satisfactory if Subbia had been able to give more
definite evidence about the state of the account between the
two firms on 8th July 1907. As regards the transactions of the
8th July and 12th August 1907 it is impossible to say from
tke entries as they stand that the A.S.P.L..S. firm benefitted
from the loans taken from the Bank of Rangoon on that day.
Rs. 20,000 were taken from the A.A. firm on the 12th August,
Rs. 28,000 being repaid on the 13th August; but this does not
show that both firms benefitted equally from the extra Rs. 30,000
taken on that day.

If the books can be believed and trusted, they may be said to
show that the A.S.P.L.S. firm did not jointly borrow the
Rs. 60,000 from the Bank of Rangoon ; but in the face of my
analysis of Subbiu’s evidence can they be trusted? There is
the fact of Kadiresan’s character, the non-explanation of an
entry of a loan apparently taken on the 27th August 1907 till
the 7th October, the giving of a cheque for Rs. 11,000 to the
C.V.C:T. as part of consideration for a loan which according
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note for Rs. 60,000, and on the evidence produced 1 am unable
to find that they have proved that the Bank had such notice.
In the first place it doe: not seem to me that they have proved
that they were not inicrested in either of the sums of
Rs. 30,000, and in the second, even assuming that they were
not interested in either of such sums, and that it is a fact that
Kadiresan signed both notes merely as a surety, I am unable
to hold that on the unsatisfactory evidence of Lutchmanan
Chetty it is proved that Pasupathi Iyer knew or had notice
that Kadiresan signed merely as a surety. If he did sign
merely as a surety, it may possibly have been that he did do so
without anything being said about it to Pasupathi Iyer. All
parties may have then been of opinion that the power gave
Kadiresan authority to sign his principal’s name as surety,
and if so there would be no special reason for any talk as to
the capacity in which Kadiresan signed, and in considering
-whether this is what actually took place the credibility of that
part of Latchmanan’s evidence, in which he says that Kadi-
‘resan told him that his principal had not permitted him to sign
and borrow for another and that he had given express instruc-
‘tions not to borrow for another, and that he had signed to
.oblige him, comes into question. Is such a story likely to be
“true ?

In this view it is unnecessary to discuss whether, if Pasu-
pathi Iyer knew that Kadiresan signed merely as a surety,
such knowledge would be notice to, and would bind, the
‘Bank. '

One further point remains and that is whether Subra-
‘monian and Somasundrum should have been each allowed
-counsel fees. I would not interfere with the order of the
jearned Judge on the point as Somasundrum had*to meet
-quite a different case to the case Subramonian had to meet.

In the result I would vary the decree passed by the learned
Judge on the Original Side by ordering that the names of
the legal representatives of Subramonian now deceased, namely,
Somasundrum Chetty  and Shunmugan Chetty, be added to
-that of Ramasawmy Chetty as being liable to the Bank in
“the sum of Rs. 78,744-10-6 for principal and interest and that
‘the same decree be passed against them all threé as was
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this power was given, namely the business of a Chetty money-
lender, necessarily involves the drawing of promissory notes
as surety for strangers. It may be that Chetties do frequently
sign joint promissory notes as sureties, but that does not make
it a necessary incident of a Chetty’s business. It is plain
that 4 money-lending business can be effectually carried on
without entering into such accommodation transactions. The
only kind of borrowing expressly authorized by this powey is
that of borrowing money from Banks, etc., with or without
pledge of securities for moneys advanced to various persons.

The plaintiff-appellant Bank, however, pleaded that the
respondent firm is liable for its agent’s act because the agent
did not ostensibly sign merely as a surety and because to
all appearances it was a joint transaction in which each
signatory was partaking as principal (i.e., principal as distin-
guished from surety). The learned Judge on the Original Side
placed on the plaintiff-appellant Bank the burden of showing
that the respondent firm was substantially interested in the
transaction, that is to say, of proving that the agent Kadiresan
did not sign merely as a surety for the co-signatory. And
the learned Judge found as a matter of evidence that the
respondent firm was not interested at all and that Kadiresan
signed merely as a surety. We are asked to hold that the
learned Judge erred in thus laying the burden of proof on the
plaintiff Bank and *hat the respondent firm should have been
required to show that the Bank had notice of the alleged fact
chat Kadiresan was signing merely as a surety.

My learned colleague has accepted this contention and has
found after a careful examination of the evidence that the
respondent firm failed to discharge the burden of proving
knowledge on the part of the Bank that Kadiresan was
signing the promissory note merely as a surety for the firm
AA. _

But it seems to me that any detailed examination of the
evidence is unnecessary in view of the admissions made
before the learned Judge on the Original Side and ‘the
admissions made before us at the hearing of the appeal.

It was admitted on behalf of the respondents on the

Original Side that if the Bank did not know that the agent
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signed merely as a surety for the ALA. firm. For, a power to
8ign accommodation notes may well be inferred from a power
to sign promissory notées jointly with others.

‘For these reasons, I concur in the orders which my learned
colleague proposes to pass varying the decree of the Original
Side.

Before Mr. Justice Twomey.

LAL MAHOMED v. 1. MRA THA AUNG, 2. HLA
WIN PYU. '
J- N. Lentaigne—for appellant.
Agabeg—for respondents.

Fraud—must be pleaded—Gifts made orally—Transfer of Property
Act.

A plea of fraud will not be heard unless it is expressly and specifically
advanced in the pleadings.

Gifts made before the introduction of the Transfer of Property Act on
ist January 1905 are not invalidated merely by the absence of a registered
instrument.

Maung At Gyi'v. Ma U Me and 1,2 U.B.R. (1892-96), 400, referred
‘to. ‘

The plaintiff-appellant Lal Mahomed sued for possession
of a paddy land holding measuring 56'55 acres sold to him for
Rs. 3,000 in 1911 by a registered conveyance executed by Mi
Shwe Ban We, the owner, who died in December 1911. The
defendants-respondents are Mira Tha Aung and Mi Hla Win
Pru, husband and wife, who are the son-in-law and daughter
respectively of the vendor Mi Shwe Ban We, and who are in
possession®of the holding. The plaintiff sued also for a year’s
ren: of the land alleging that the defendants were his tenants.

The defence was that at the time of the conveyance the
vendor had no saleable intérest in the land as she had
previously in 1904 made over the northern moiety of it by way
of gift to her daughter, the 2nd defendant, and in 1906 sold the
remaining (southern) moiety to her son-in-law Mra Tha Aung
for Rs. 360.

The plaintiff has been unsuccessful in both the Lower
‘Courts. Both Courts decided that the deceased Mi Shwe Ban
We had no saleable interest in the land, having already disposed
«of it as pleaded in the written statement. But they went out
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the defendants I think it should be held to be unproved, and
the ordinary presumption in favour of fair dealing would
prevail. .
Turning now to the substantive defence I see no reason. to
dissent from the finding of the Lower Courts that the gift of
the northern part of the holding, 2560 acres, to the 2nd defend-
ant was proved. The land was made over to the defendants
and a report was duly made to the Kevenue Surveyor by the
donor, Mi Shwe Ban We. It is urged that she could under the
Dhammathats revoke the gift and that she must be held to
have exercised this power by actually selling it seven years later
to the plaintiff-respondent. 1 am not prepared to hold that the
gift in this case is governed by the Dhammathats at all. As in
the Upper Burma case of Maung At Gyiv. Ma U Me and 1 (1)
the mother treated the property as h&r own absolutely with an
absolute power of disposal, and the daughter claims it as her
own by virtue of an exercise of that power in her favour. No
question of inheritance or succession is involved. Nor has it
been proved in this case any more than in the Upper Burma
case that when a Burmese Buddhist father (or mother) makes
a gift to a child it is an implied incident that the gift is revoc-
able at the parents’ will.

 Moreover, even if the donor had the power of revocation an
exercise of the power could not be inferred from the mere fact
that the donor conveyed the property to a strahger ; an express.
act of revocation would at least be necessary.

" Mr. Lentaigne argues that the gift is invalid as it was not
effected by a registered instrument under section 25, Contract

Act. No instrument was necessary before the introduction of

the Transfer of Property Act from 1st January 1905. Explan-
ation 1 to section 25, Contract Act, provides that nothing in the

section shall effect the validity, as between donor and donee, of

any gift actually made. The same rule applies as between the
donee and persons claiming through the donor (like the plain-
tiff-appellant in this case). I think it is clear that the convey-

ance to the plaintiff-appellant is of no effect as regards the:

area 25°60 acres given to the 2nd defendant in 1904.

(1) 2 U.B.R. (1892-96), 400.
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The decrees of the Lower Courts are set aside and a decree
will be granted in favour of the plaintiff-appellart for posses-
sion of the area claimed by him minus the area 2560 acres
given to Mi Hla Win Pru in 1904. The District Court should
cause the area 2560 acres to be demarcated in a compact
block adjoining Mra Tha Aung’s other land on the north.

The claim to rent is dismissed. 5

Looking to the excessive nature of the plamtlﬂ’-appellam’
claim I direct that the parties shall pay their own costs .
throughout.

Before Sir Henry Hartnoll, P.J.

KYI HLAING v 1. MA HTU, 2. KYA MAI, 3. MA SEIN,
4. KYE HMON, 5. NYEIN HMYIN.

Po Han—for appellant.
R. N. Burjorjee—ior respondents.

Buddhist Law—Right of orasa son to claim his one-fourth shave.

The orasa son is entitled to claim his one-fourth share from his mother
even if she does not marry again. ‘

Maung Seik Kaung v. Maung Po Nyeirn, 1 L.B.R.; 23; Maung San
Dwa v. Ma Min Tha, 2 Chan Toon’s L.C., 207—referred to.

Maung Kyi Hlaing is suing for a quarter share of the estate
of his parents Maung Shwe Hla and Ma Htu. His cause of
action is given him by the death of his father. He sues his
mother and his sisters. It is not denied that he is the
orasa son ; but it is claimed that as his mother Ma Htu has
not married again he cannot obtain any share of the estate.
The Divisional Judge has acceded to stich a claim and
dismissed the suit. His judgment is largely based on the texts
given in sections 36 and 37 of the Kinwun Mingvi’s Digest as
Maung Kyi Hlaing is living separately from his mother. The
texts comprised in those sections are meagre. No text from
the Manukye is amongst them. They deal with the case of a
child who has been given property prior to the death of the
father. In my opinion the general rule is that given in the
texts collected under section 30 of the same Digest. Such
texts are generally in accordance with the rule given in the
fifth section of the 10th Book of the Manukye. This section
is said to state the law even when the mother does not marry
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Nga Pan U v. Mi Kyu and others, (1874) S.J.L.B., 30; Maung
Shwe Thwe v. Ma Saing, 2 U.B.R. (1897-1901), 59; Mnoz Do Aung v.
Shwe U, (1874) S.J.L.B., 22;. Maung At Gyi v. Ma U Me and 1,
2 U.B.R. (1892-96), 400; Maung Ni v. Maung Po Min and 1, (1875)
S.J.L.B., 44—referred to.

Twomey, J—The plaintiff, Ma Hla Sein, sued for the
recovery of a piece of paddy land measuring 27°96 acres which
had been inherited by her from her late husband Maung Tha
Ku, and which had been given to him by his father Maung Paw
‘Tin at Tha Ku’s shinbyu ceremony in the year 1902. Tha Ku
died in 1912, four months before the death of his father Paw Tin.
The defendants were (1) Tha:Ku’s step-mother Ma Lon Gale,
who as Paw Tin’s widow was in possession of the land, (2) a
‘Chetty to whom the land was mortgaged in 1909, and (8) and
(4) two other children of Paw Tin. Possession of the land was
admittedly never given to Tha Ku, but about a year after the
shinbyu ceremony Tha Ku’s name was substituted as holder of
‘the land in the Révenue maps and registers, and from 1903-04
to 1909-10 Tha Ku’s name alone appeared. In 1910-11, for

-:some reason which is not explained, the name of the father Paw
Tin was restored as holding the land jointly with Tha Ku.
"There is nothing in the Revenue register to show that the land
was given to Tha Ku as a shinbyu gift. It is stated in an entry
in the remarks column of the register for 1903-04 that Tha
Ku’s name was substituted as he had “acquired by way of
inheritance.”

The District Court in which the suit was tried found that
‘the plaintiff failed to prove her allegation that there was such
.a public gift of the land at the shinbyu ceremnny as under the
Buddhist Law would render the delivery of possession unneces-
sary for the validity of the gift. On appeal the Divisional
Court, while admitting that the direct evidence of a public gift
‘was not strong, decided in the plaintiff’s favour because he held
that the direct evidence was strongly corroborated by certain
circumstantial evidence. A decree was therefpre granted to
‘the plaintiff.

The defendants appealed to the Court under section 30 of
the Lower Burma Courts Act. The Ist defendant, Ma Loén
‘Gale, has since died and her legal representatives have been
substituted.  Questions as to the validity of shinbyu gifts are
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enforced. This view is supported by the extracts from other
Dhammathats given in section 124 of the Digest prepared by the
Honourable U Gaung (ex-Kinwun Mingyi in the Courts of the
Burmese Kings Mindén and Thébaw). Rajebala says distinctly
that “the donees shall not claim restitution on the death of the
parents if the property has been expended by them.” The
Dhamma text is equally clear : “ The parents are at liberty to
utilize animate and inanimate property given to their son at the
time of the latter’s entering the Order either as novice or 2s a
monk. But after the death of the parents, the coheirs of the
donee shall not obtain any portion left unexpended by the
parents ” (thatis to say, the donee will get such portion and such
portion only for himself). One text, the Dayajja, nodoubt says
that the donors “shall not revoke” such a gift, but the effect
of this prohibition is nugatory as it is clear from the other texts
(including the Manukye which is recognised by the Privy
Council as the chief authority).that the parents may dispose of
the property completely, leaving nothing for the prospective
donee. Indeed it may be gathered from the texts cited in
section 124 that the rule as to shinbyu gifts is a rule which
was intended only to oper"zité as between the donee
and his coheirs. In other words, it is a matter only
affecting the partition of the estate on the parents’ death.
I would deduce from the texts—

(@) that a gift of property made publicly (oga8ogoo8)
by both the parents (or by the surviving parent if one is
dead) at the time of the shinbyu ceremony constitutes as
between the donee and his coheirs a valid gift although
possession of the property was not given;

but () that property so given remains absolutely at the
disposal of the parents or the survivor of them for their life-
time or his or her life-time.

I think it is clear also—

(c) that if the donee dies leaving either 'of the donors
surviving, the gift has no effect. For the Manikye lays
down that the donee is to get the property only after the death
of the parentsand if it has not already been disposed of by
them (literally 6go3§eocg€ = if it has not been destroyed)

I3
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survival of the donee himself beyond the life-time of both his
parents. 2 °
If the views expressed above are adopted it follows that
‘the plaintiff’s claim in this case must fail. Even if Tha Ku
survived his father Paw Tin he could not obtain the land
during the life-time of his step-mother, Ma Loén Gale. (She
was married to Paw Tin in 1898 or four years before the
Shinby. ceremony.) But Tha Ku died before either of his
parents. - His right to obtain possession of the land remained
a mere contingent right up to the time of his death and he had
no vested interest in the property which could pass to his heirs.
These findings are sufficient to dispose of the case apart
altogether from the question of publicity on which the Lower
Courts differed. But on the issue as to publicity also I think
‘the view taken by the District Court is well founded. Out of
seventeen witnesses who stated that they attended the shinbyu
ceremony only three gave direct evidence about the gift, and
‘there are substantial grounds for distrusting the veracity of at
least two of the three. Even if these witnesses are believed,
‘their statements only go to show that the gift (or more correctly
speaking the dedication of the property to Tha Ku’s use after
the death of his parents) was made not at the time of the
shinbyu celebration which took place according to custom in a
mandat at Paw Tin’s house, but next morning at the 'péngyi
kyaung. In the evening at the end of the feast the boy was
-robed and went to the kyaung. Nothing was said about a gift
up to then and not till next day when the guests had dispersed.
It is argued that this is sufficiently near in point of time to
justify the Court in regarding the gift as made at the time of
.making the boy a novice. But if the next day is near enough
it might be contended that the next week or even the next
month would not be too late. I think we should insist on strict
compliance with the terms of this exceptional provision and
‘require the gift to be made coram populo during the actual
.celebration. The circumstantial evidence which the learned
Divisional Judge relied upon as corroborating the direct
-evidence of a gift at the shinbyu ceremony falls under three

‘heads : the mutation of names in the Revenue register, certain

.admissions made by Paw Tin at Tha Ku’s wedding in 1909, and

1915,
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Such a representation would probably be sufficient to induce
Tha Ku to sign. In any case Tha Ku did not act to his detri-
ment in executing the mortgage. His right in the property
was purely contingent, and under the Buddhist Law it was open
to his father to sell the land outright at any time without refer-
ence to him. I think it is clear that there was no estoppel.

On all these grounds I would set aside the decree of the
Lower Appellate Court and restore that of the Court of First
Instance, and would direct that the appellants’ costs in the
Divisional Court and in this ‘Court shall be borne by the
respondent. -

Ormond, J.—I agree with my learned colleague in holding
that under Buddhist Law the gift is invalid ; and it cannot be
valid under any other'law. Itis unnecessary in this appeal to
decide whether a question as to the validity of a gift of land by

Burmese parents to their son on the occasion of his taking the-

yellow robe—a frequent though not a necessary incident of a
shinbyu ceremony—is or is not a question of religious usage or
institution ; and I prefer not to express an opinion on that
point. I concur in the order suggested by my learned colleague.

Before ilr. Justice Orinond and Mr. Justice Twomey.

MA EIN ». 1. TIN NGA, 2. BAN OK, 3. TAW TAUNG,
4. A CHILD, MINORS BY THEIR GUARDIAN ad litem TN
Nea, 5. MA SO MYA, 6. MA KYIN PO (MINOR BY HER
GUARDIAN ad litem Ma So MyA)—ALL HEIRS AND LEGAL
REPRESENTATIVES OF MAUNG MEIK, DECEASED.

Chari—for appellant.
Maung Kin—for respondents.

Buddhist Law : Inheritance—Rights of parents of married couzble
dying childless—Letters-of-administration.

When a husband and wife die childless within a short time of each
other, their estate retains its character as the joint estate of both, and a
parent of one or the other who was living with the couple will .not be
debarred from participating merely because his (or her) sexd (or daughter)
was the first to die.

Ma Gun Bén v. Maurg Po Kywe, 2 U.B.R. (1897-1901), 66 ; Ma Kadu
v. Ma Yén, 2U.B.R. (1904-06), Buddhist Law : Inheritance, 7; Ma Hnin
Bwin v. U Shwe Gén, 8 L.B.R., 1—referred to.

Twomey, J.—The appellant Ma Ein applied to the District
Court of Pyapdn for letters-of-administration to the estate of
her daughter Ma Shwe Myit and son-in-law Maung Tun Tha
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estate is regarded as predominant, whereas when one lives long after the
other, the presumption arises that the joint interest has completely merged
in the sole interest of the survivor, and there is no doubt a certain amount
of plausibility about such a distinction.”

‘ And Mr. d ustice,IrWir; thought that the balance of authority
is plainly in favour of such a construction, which he stated in
the following words (2} :—

‘“ While the husband and wife are both alive and childless the relations
of both have reasonable expectations of inheriting. When they die within
a short interval, the succession would seem to be governed by accident or
by the caprice of fate, rather than by a rule of law, if the relatives of the
survivor exclude those of the spouse who die shortly before. After the
lapse of some time the interests of the latter naturally pass out of sight.”’

This construction appears reasonable, and the same con-
struction would apply to section 32 of the Manukye which deals
with another case of a husband and wife dying within a short
interval of one another and without issue. Section 32 expressly
provides for the case where parents are surviving.

Richardson’s version is as follows :—

“32nd. Parents having given their children in marriage, andin a
separate residence, they both shall die, the law for the partition of
their property between the parcnts of both.

* When the parents on both sides have given theirson and daughter in
marriage, and they, dwelling apart from their parents, shall both die, the
law by which the partition of their property is made between the parents of
both, is this. !f any husband and wife, living in a separate dwelling, shall
both die without issue, let the parents of the wife have what she brought
with her at marriage; let the parents of the hushand have what he hrought
with him originally, and let the property acquired during thc marriage be
divided equally between both. If they had no property originally, let the
narcnts divide equally what they haveacquired. If the wife had no original
property, and the husband had, let it be divided into three shares, and let
his parents have two, and the wife’s parents one. If the husband had no
original property, and the wife had, let it be divided into three shares, and
let the parents of the wife have two, and of the husband one. If the wife
dies first, and the husband after her, let the parents of the one who died
first have one, and of the person who died last two shares, and pay the debis
in the same proportion.” :

The special provision in the last sentence for the case where
“the wife dies first and the husband after her” would indicate
that the earlier part of the section relates to cases where the
two persons die simultaneously or within a short interval of one
another, while the last sentence refers to cases where a consi-
derable interval elapsed between the two deaths.

(2) 2 U.B.R. (1904-06), Bud. Law, Inheritance, 7.

1915,
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-couple lived with the parent. The present case belongs to the
latter class and I would hold that Ma Ein clearly iias rights of
nheritance under section 32 of the Manukye. If Tun Tha as
well as Ma Myit had left a parent surviving, then under section
32 the parent of Tun Tha would take Tun Tha’s ancestral
property, the pareuts of Ma Myit would take Ma Myit's ances-
tral property, and the jointly acquired property of the husband
and wife would be divided equally between the two parents.
But as the parent of only one of the deceased is left surviving
‘the question will arise whether that parent entirely or only
partially excludes the brothers and sisters of the other deceased.
We are however not called upon to decide this question. It is
sufficient to find for the purposes of section 23 of the Probate
and Administration Act, 1881, that Ma Ein is entitled to the
whole or at any rate to some part of the estate of the two
-deceased.
1t is curious that the Dhammathats should lay down definite
rules for the two special cases (1) where the childless couple
leave parents, and (2) where they leave the six distant colla-
terals. In both these cases we find provisions which can only

1915-
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mean that if the husband and wife die one shortly after the.

-other, the estate is to be regarded as retaining its joint character
and is to be divided accordingly. But the principle deduced by
Mr. Burgess and Mr. Justice [rwin might fairly be applied
generally, 7.e., to all cases where a childless couple die within a
chort time of one another. For example, if there are no parents
surviving but the husband and wife leave brothers and sisters,
it would seem reasonable to deal with the esiate by analogy as
a joint estate.

1 would set aside the order of the District Court and direct
that letters-of-administration to the estate of her deceased
daughter and son-in-law should be issued to the appellant |Ma
Ein on her furnishing security in the ordinary course. The
appellant’s costs in both Courts should be borne by the respon-
dent. Advocate’s fee in this Court five gold mohurs.

Ormond, J.—1 concur.
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able on demand is regarded as a continuing security—Barough
v. White (1). There was no evidence to show that demand
for payment had been made bythe payee before the indorsement
and delivery of the note to the plaintiff, consequently the provi-
sions of the 1st paragraph, section 59 of the Act, did not apply.
I understand the Judge to have held that the plaintiff was a
“holder in due course” as defined in section 9 of the Act, that
is to say, he had become the possessor of the note for consider-
ation before the amount mentioned in it became payable without
having sufficient cause to believe that any defect existed in the
title of the payee from whom he derived his title. No indorse-
ments of payments have been made on the note : consequently
there was nothing on it to show any one accepting it as a
security or buying it that it was not negotiable for the full
amount expressed on it. Indorsements of payments may be
made on a negotiable instrument under section 56 of the Act, in
which case the note becomes negotiable only for the balance
due, but if no indorsement is made the note remains negotiable
for the full amount expressed on it. +

The payee Ramsamaj Singh committed a fraud by transfer-
ring and negotiating the note for the full value without inform-
ing the plaintiff that payments had been made in respect of it.
Either the plaintiff or the defendant must suffer by the fraud.
The one to suffer must be the defendant because by his omission
fo insist on his payments being indorsed on the note he enabled
the fraud to be committed. Instances of the right of a bond fide
indorsee to recover in such a case are to be found in Glasscock
v. Balls (2) and Nash v. De Freville (3). -~

The decision of the learned Judge was not according to law
in that it was opposed to one of the essential principles of the
law relating to Negotiable Instruments.

The decree is set aside, and in lieu thereof there will be a

decree for the plaintiff for the full amount claimed with costs,
the amount decreed to carry interest at the rate of 6 per cent.

per mensem. The defendant must pay the plaintiff’'s costs of
this application—2 gold mohurs allowed as advocate’s fee.

(1) (1825) 4 B. & C., 325; also 107 E.R., 1080.
(2) (1889) 24 Q.B.D., 13.
(3) (1900) 2 0.B.D., 72.
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It was urged at the hearing that no appeal lay to the
Divisional Court. This is the case, but the ground was not
taken in the application for revision, and as the Divisional
Court’s decision set right a decision of the District Court
which was obviously unjust to the decree-holder in the Sub-
divisional Court, I decline to exercise the revisional powers of
the Court in the applicant’s favour. If I did so, I should feel
bound to revise the District Court’s order and to pass the same
order with respect to it as the Divisional Court did. The
application 1s dismissed with costs. '

Before Sir Charles Fox, Chief Judge.

MA TUN wv. 1. WAING THA, 2. MA SEIN, 3. SHWE MA,
4. MA GLAY, 5. MAUNG BA, HEIRS AND LEGAL
REPRESENTATIVES OF MAUNG PE, DECEASED.

Chari—for appellant.

Villa—for respondents. -

Benamidar—Right to sue on mortgage deed—Right of mortgagor

to repudiate his own deed—Section 92, Evidence Act.

A benamidar in whose name a mortgage is executed has a right to sue
the mortgagor. The mortgagor cannot be allowed to plead that the
money lent came from some one other than the person named in the
document.

Munshi Basiruddin Ahmedv. Mahomed Jalish Patwari, (1908) 12
C.W.N., 409, and Mohendrc Nath Mookerjee v. Kali Prashad
Johuri, (1902 I.L.R. 30 Cal., 265, dissented from. :

. Bhola Pershad v. Ram Lall, (1896) I.L.R. 24 Cal.,, 34; Sachita-
nanda Mohapatra v. Baloram Corain, (1897) L.LL.R. 24 Cal 644 ;
Yad Ram v. Umrao Singh, (1899) LL.R. 21 All., 380 ; Nand
Kishore Lal_v. Ahmad Ata, (1895) I.LL.R, 18 All., €9; Ram Bhurosece
Singh v. Bissesser Narain Mahata, (1872) 18 W.R., 454—followed.

Gopee Krist Gosain v. Ganga Perszmd Gosmn, (1854) 6 Moore
L.A., 53, referred to.
. The plaintiff is the widow of Shwe Gan, who was son of
San Bwin and Ma Aung.

,Admittedly the original defendant Maung Pe whose legal
representatives are the respondents on this appeal executed a
mortgage bond in favour of Shwe Gan for money lent. Shwe
Gan died and the plaintiff obtainad a certificate to collect debts
due to him. She sued Maung Pe to recover the amount due

1915.
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the legal representative of a mere benamidar had a right to sue
on the mortgage the further question arises whether it was
open to the defendant to raise and have tried in the suit the
question whether the mortgagee was a mere benamidar. In
my opinion he was not. It was not open to him to repudiate
his own deed in writing, and to tontend that although by the
document he promised to repay the money to Shwe Gan
he in fact promised to repay it to Shwe Gan’s parents San
Bwin and Ma Aung. To allow him to do so would be an
infringement of the principle if not of the actual letter of
section 92 of the Evidence Act.

The dispute between the plaintiff and her mother-in-law as
to who had the right to the mortgage money was no concern
-of the defendants. He paid the money to Ma Aung’s agent
knowing full well that the plaintiff claimed it. He did so at his
own risk and he has only himself to blame if he has to pay over
again to the plaintiff.

To allow a-mortgagor when sued on a mortgage by the
mortgagee to raise questions as to whom the money lent came
from and as to some one other than the mortgagee named in
the document being entitled to recover it would be to allow a
course which might throw an intolerable burden on mortgagee
(plaintiffs) and encourage harassment of creditors by fraudulent
debtors. ’ »

Following the ceurse taken in Ram Bhurosee Singh. v.
Bissesser Narain Mahata (8), I hold that it was not'open to the
-dofendant to raise any question as to the right of the plaintiff
‘to recover on the mortgage. '

The appeal is allowed. The decrees of the Lower Courts
are set aside,

There will be a mortgage decree in the plaintiff’s favour for
Rs. 950 principal and Rs. 228 interest up to the 13th February
1911 and further interest zc the rate of Rs. 2 per cent. per
‘mensem from that date until the 13th day of February 1916
‘which is the date fixed for payment into Court together with
-«costs of the plaintiff in all the Courts, in defauli of payment
‘the property in the mortgage to be sold and the usual conse-
quent orders to be entered in the decree.

(8) (1872) 18 W.R,, 454,
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party on whom the onus lies, usually fails. In the present case
there is an almost unanimous consensus of opinion not only
amongst the Chinamen called by the wife, but also amongst the
Chinamen called by the husband, that the marriage is valid.
Thus Saw Tin Hi, plaintiff’s witness No. 3, says, “ I recognise
plaintiff and defendant as man and wife and defendant not as
kept mistress.” In case of an elopement among Chinese
Buddhists when the girl is brought béck to her parents and the
latter consent to the union, it will be recognised as a marriage
if no other ceremony be performed. Even if defendant does
not visit plaintiff’s parents still she will be recognised as his
wife. Witness No. 5 agrees with witness No. 3. Witnesses
Nos. 2 and 4 also say that in this particular case they would
recognise the union as legitimate because the pair ‘have
children, a somewhat extraordinary reason, but the fact
remains that the plaintiff is unable to produce a single person of
his own nationality who does not regard him as the husband of
the defendant. These are, as it seems to me, all admissions
made against the plaintiff by persons whom plaintiff has himself
called forward as persons likely to know his customary law.
The ratio decidendi with at least three of them is that it suffices
if the girl’s parents consented to the marriage. Thus plaintiff’s
witness No. 2, Lim Chauk, says that the custom in this country
for a runaway couple is that after a little time the girl is brought
back to her parents and if these consent to the union the
marriage becomes legal.

Witness No. 3 for the plaintiff says the same things but does
not confine the custom to this country but extends it to all
Chinese Buddhists. Hesays,” In case of an clopement amongst
Chinese Buddhists when the girl is brought back to her parents
and the latter consent to the union it will be recognised as a
marriage if no other ceremony be performed ; even if defendant
do not visit plaintiff’s parents she will be recognised as plaintiff’s
wife.” '

Plaintiff’s witness No. 4 says, “ In Burma if a young China-
man elopes with a Burmese girl if the parents on both sides
consent the marriage becomes valid.” Plaintiff’s 5th and last
witness says, “ In case of elopement if the girl is brought back
and her parents consent, the marriage becomes. valid.

14
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‘On the other hand the evidence of Gwan Taik, U Taik, Ma Thein 1915.
“‘Gywe is directly to the effect that the parents did consent and g,w Maune .
I am not prepared to hold that what they consented to was an . G;" '
illicit union. In other proceedings plaintiff, as hehimself admits, Tuu K=a.
‘sought to prove that she was a wife, but a divorced wife because -
he had deserted her for three years. He seems to be a person

‘that will take up any position that he considers will suit him

‘without regard toits truth. In my opinion he did apply to the

.girl’s parents for their consent to a regular union. Gwan Taik

-occupies a respectable position and seems to be related to the
-defendant, and I believe his indignant assertion that he would

not have been a party to any other kind of application, and I am

not satisfied that’the union so sought by the bridegroom and

«consented to by the bride’s parents did not constitute a valid

marriage. I must therefore decline to interfere with the judg .

ments of the Courts below and dismiss the appeal with three

.gold mohurs costs.

Before Mr. Justice Young. Special Cioit

. 2na Appeai
ARUNACHALLAM PILLAY v. IYAMA. o'
'S. M. Bose—for appellant. —

N. 8. Aiyer—for respondent. Mfg’,:?ﬂ'

Guardians and. Wards Act, VIII of 1890, section 25—Suit for the
-custody of @ child.

A suit for the cusfody of a child cannot be brought otherwise than
under the Guardians and Wards Act.

Sharifa v. Munekhan, (1901) 1.L.R. 25 Bom., 574; Sham Lal v.
:Bindo, (1904) L.L.R. 26 All., 594 ; Krishna v. Reade, {1885) I.L.R. 9 Mad.,
31; Ghasita v. Wazira, (1897) 32 P.R., 41—referred to.

Ma Shwe Ge v. Maung Shwe Paw, 2 L.B.R., 140, not followed.
Besant v. G. Narayaniah, (1914) L.R. 41 LA., 314, followed.

This was a suit brought by a father for the custody of his
child. He succeeded in the Court of First Instance but failed
in first appeal. The suit was not brought under the Guardians
and Wards Act, and the respondent who is the mother of the
child now and for the first time takes the objection that this
should have been done and that the present suit must be dis-
missed. The question whether this. Act forbids the taking of
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‘been taken under the Guardians and Wards Act. .l ‘am also of
-opinion that as the point affects jurisdiction it can be raised at
.any time. ] therefore dismiss the appeal but make no order
.as to costs-inasmuch as the objection has beenlitaken so
late. *

Before Mr. Justice Ormond and Mr. Justice Twomey. .

1. MA GUN alias “FULJAN BIBI, 2. ABDUL JABBER,
3. ABDUL SATTER, 4. ABDUL'GAFFOOR, 5. NOOR
AHMED, 6. MAHOMED ZAHIR, 7. MAHOMED SYED,
8. MAHOMED JAMAL, 9. ABJAN BIBI, 10. ZAMINA
KHATOON ». R. MONIANDY SURVEY.

Fagan—for appellants.
Doctor—for respondent.
Appeals from orders—Order on a preliminary objection, directing
“suit to proceed—Section 2 (2), Code of Civil Procedure—Decree.

Where a preliminary objection is taken that a suit is not maintainable,
an order overruling such an objection and directing the suit to proceed, is
not a decree within the meaning of section 2 (2}, Code of Civil Procedure.
It does not determine the rights of the parties with regard to any of the
matters in controversy in the suit, and it is not conclusive.

There is therefore no appeal from such an order.

Sidhanath Dhonddev Garud v. Ganesh Govind Garud, (1912) LL.R.
37 Bon., 60, dissented from.

Chanmalswami Rudraswami v. Gangadharappa Baslingappa,
(1914) 16 Bom. L.R., 954, followed.

Kamini Debi v. Promotho Nath Mookerjce, (1914) 20 Cal. , 476,
followed.

The plaintiff sued for possession of land and for mesne
-profits. The defendant raised a plea in bar, viz., that the suit
was not maintainable inasmuch as the plaintiff at the time of
‘the institution of the suit was not registered as the owner-of
the land in accordance with Rule 14 of the Pegu Waste Land
-Grant Rules of 1863. The District Judge held that the rule in
.question is not in force or at least that it does not: affect.the
jurisdiction of the Courts, and he ordered the case to proceed.
Against that order the defendant now appeals. TheZquestion
‘is whether an appeal lies. It is not an order from which an
-appeal lies under the Code of Civil Procedure and it is clearly
not a final decree. Is it then a preliminary decree within the
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FULL BENCH.

Before Sir Charles Fox, Chief Judge, Mr. Justice Ormond and
Mr. Justice Twomey.

i RE MAUNG MRA'TUN ». U KAING.

Sin Hla Aung—for applicant.
N. C. Sen—for respondent.

Mortgage decree—Execution—Attachment of property—Appli-
cation for removal of atiachment—Civil Procedure Code, Order 21,
Raule 58. ¥

Procedure by attachment is not appropriate to a mortgage decree. But
if an attachment is made, any claims or objections thereto must be enter-
tained. Order 21, Rule 58 (¢t seq.), applies to such proceedings. —

S.R.M.A.N. Muthappa Chetty v. S.A.R.M. Pallathappa Chetty,

(1903) 2 L.B.R., 138 ; and Gobalu v. Po Hla, (1906) 4 L.B.R., 82, over-

ruled in part.

The following reference was made by the Hon’ble the Chief
Judge to a Full Bench under section 11, Lower Burma Courts
Act:—

In Regular Suit 22 of 1914 of the Township Court of
Kyauktaw, U Kaing obtained a decree against Pan Aung and
Maung Sein Bu on a bond by which they mortgaged or hypo-
thecated to him ten buffaloes. The decree directed that if the
defendants failed to pay the amount found to be due the
buffaloes should be sold. It amounted to a mortgage decree,
Four days after the date of the decree U Kaing applied for
attachment of the buffaloes, and nine were attached. The
report of the Deputy Bailiff is silent as to whose possession
they were in when he attached them, and in what manner he
did it. He reported merely that he had attached the buffaloes
and had left them in the possession of Mra Tun, thugyi of
Thawingaing village, for him to look after them. Mra Tun
applied for removal of the attachment, alleging that the cattle
had been made over to him before the attachment for a debt
which Pan Aung owed him on a bond mortgaging the cattle
to him.

The Township Judge held on the authority of SR.M.AN.
Muthappa Chetty v. S.A.R.M. Pallathappa Chetty (1) that he
was precluded from going into Mra Tun’s application. The
ruling of Birks, J., justified this part of the Township Judge’s

(1) (1903) 2 L.B.R., 138.
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investigating a claim or objection to the attachment under
Rule 58 and following rules of Order XXI of the Civil Procedure
Code ?”

The opinion of the Full Bench was as follows :—

We agree with Birks &’s judgment in S.R.M.AN.
Muthappa Chetty v. S.A.R.M. Pallathappa Chetty (1) and
Hartnoll J.’s judgment in Gobaly v. Po Hla (2) in so far as
‘they hold that proceedings by way of attachment are not
applicable to mortgage decrees, but the decisiotis quoted in
those judgments do not appear to us to be authorities support-
ing the ruling that if a mortgagee attaches property under a
‘mortgage decree a claim under section 278 of the Civil
Procedure Code of 1882 could not be brought or admitted.

It appears to us that in all cases of property being attached
claims and objections to the attachment can be brought under
the corresponding provision of the Civil Procedure Code, 1908,
namely, Order 21, Rule 58, and that such claims or objections
must be dealt with under that rule and the following rules
prescribing the procedure for investigation of claims and
-objections.

Before Mr. Justice Twomey.

KINGEMPEROR v NGA AW.
Eggar, the Assistant Government Advocate—for the King-Emperor.

Excise Act, sections 3, 51—Person drawing tari from his own
rees—Evidence Act, section 106.

Every toddy climber must be presumed to knew roughly the yield of a
given tree in 2 given time, if a given number of pots are affixed to it.

If the pots are found on examination to contain more than four quarts,
the tari climber must show that owing to exceptional unforeseen circum-
‘stances the quantity received was unusually great, and that under normal
conditions the quantity received would not exceed four quarts. The
‘burden of proof is on him.

The following reference has been made to this Court by the
Dlstmct Magistrate, Thayetmyo —

“1 doubt if the Magistrate has correctly mterpreted the
-meaning of Criminal Revision No. 748 of 1902, page 214 Lower
Burma Rulings, Volume 1. S

“The facts are that the accused was workmg two toddy trees

(1) (1903) 2 L.B.R., 138. (2) (1906) 4 L.B.R,, 82.
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FULL BENCH.

Before Sir Charles Fox, Chief Judge, Mr. Justice Ormond and
Mr. Justice Twomey.

THE BANK OF BENGAL v. ‘RM.M.L. MUTHIA CHETTY.
Giles—for the Bank of, Bengal.

Court Fees Act, section 17—Distinct Subjects—Suit on cash credit
account, and on each portion of it severally guaranteed.

When a plaintiff sues the Frincipal Debtor on a cash credit account
and also in the same suit seeks decrees against the several persons who
have guaranteed separate portions of the debt the plaint is chargeable with
the aggregate amount of fees with which plaints embracing separately each
of the amounts guaranteed would be chargeable.

Each claim must be taken to be a Distinct Subject within the meaning
of section 17, Court Fees Act.

P.L.R.M.N. Perchiappa Chetty v. Po Kin, (1909): 5 L.B.R., 94,

referred to.

The following reference was made by Mr. Justice Robinson
to a Full Bench under section 11, Lower Burma Courts Act:—

The plaintiff Bank sued a Chetty firm for the amount due
on a cash credit account and also certain persons who had
guaranteed repayment of the amount due to the extent of
Rs. 25,000 each. The Bank requires such guarantors to endorse
to the Bank promissory notes for the amount of the guarantee
drawn in their favcur by the firm to be guaranteed and further
requires the guarantors to execute a letter of guarantee in a
certain printed form.

The plaint is stamped on the amount claimed from the
Chetty firm and the question is whether it shouldiinot be
stamped on the various amounts for which decrees are asked
for égainst each guarantor, or in other words whether section 17
of the Court Fees Act. 1870, does not apply to the case.

In Civil Regular 114 of 1915, I decided that a very similar
suit embraced two or more distinct subjects. In that suit the
Bank did not sue the principal debtor as it does in the present
case, but'l do not think that this makes any difference. Again,
in the former suit the aggregate amount of the sums claimed
from the various guarantors exceeded the amount due by the
principal debtor, while in the present caseit is less. The court-
fee, however, if section 17 applies would exceed Rs. 8,000 in the

Civil
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securities, but even if it be correct it seems to me that this
provision, which is one of procedure only, was meant to provide
for the avoidance of a multiplicity of suits and coes not touch
the matter provided for in section 17 of the Court Fees Act.

That section is aimed at protecting the revenue from loss by
lawful action on the part of plai’ntiﬂ', that is, by separate causes
of action being lawfully combined in one suit, and-the question
still remains whether the, suit as framed embraces several
distinct subjects.

The matter is however not free from difficulty and involves
large sums of money and will arise in several suits before this
Court. I thinkit right, therefore, torefer the following question
for decision by a Bench of this Court :—

“ Where a plaintiff sues the principal debtor on a cash credit
account and also in the same suit seeks decrees against the
several persons who have guaranteed that account for the full
amounts to which they have guaranteed it should the plaint
bear a court-fee calculated on the amount claimed from the
principal debtor or on the various amounts claimed from each
and all of the guarantors whichever is greater? ”

The opinion of the Full Bench was as follows ;- -

Fox, C.J—The plaint in the suit is headed “ Suit for the
balance of an account and to enforce security”: it has not been
claimed, however, that it is a suit “for the balance due on a
mutual open and current account” falling under Article 85 of
the 1st Schedule of the Indian Limitation Act. No other

article in that Schedule referring to an account is applicable, so.

that the suit must really bela suit for money lent governed by
Article 59 of the 1st Schedule if the lending of the money can be:
separated from the promissory notes and the equitable mortgage.

The guarantee agreements contemplate that the Bank shall,.
subject to a specified condition, be at liberty to take steps to
enforce payment of the promissory notes referred -to in the
agreements. This is what the Bank is doing in the suit. In
the 38th paragraph of the plaint exemption from the ordinary
period of limitation for suits on the notes is claimed. It appears.
to me that so far as the guarantors are concerned the suit must
be regarded as one on promxssory notes, and so far as the
‘mortgagor defendant. is'concerned as a suit upon a mortgage..

I915.
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Fone Lanv. Ma Gyee, 2 L.B.R., 95, referred to; cf. also Ma Shein v.
Kim Sein, 8 LB.R,, 225, and Saw Maung Gyi v. Ma Thu Kha,
L.B.R., 208.

Twomey, J—The plaintiff-respondent Ah Shein is the son of
:a Chinaman, In Ya, deceased. After the death of Ah Shein’s
mother Ma Le, In Ya married Ma Thein Shin, the 1st defend-
ant-appellant, and had issue by her, a daughter, Ma E Chi, the
2nd defendant-appellant. Ah Shein sued Ma Thein Shin and
Ma E Chi for his father’s estate. Ah Shein being a minor filed
the suit through his next friend Ma To, and was allowed to sue
as a pauper. The value of the estate is put at Rs. 6,005. Ah
Shein pleaded that his father, In Ya, was a Chinese Buddhist and
that according to the law applicable to the case he was entitled
to the whole of his father’s estate to the exclusion of his father’s
second wife, the widow, Ma Thein Shin, and her daughter, Ma E
Chi.

The defendants-appellants pleaded that Ah Shein’s mother
was not lawfully married to In Ya and that Ah Shein was there-
fore entitled to nothing, They denied that In Ya was a
Buddhist. They also disputed the value of the property left by
In Ya.

The District Court has found that In Ya was a Chinese
Buddhist, that Ah Shein is the legitimate son of In Ya by his
first wifc Ma Le, and that under the customary law applicable
to the case Ah Shein is entitled to the whole of his father’s
estate to the exciusion of the defendants-appellants. As

- regards the value of the estate the District Court came to no
finding but appointed a Commissioner “ to find out what was
the estate of In Ya, its value and any deduction which ought to
be .nade therefrom, such as debts and funeral expenses, ete.”
"The passing of orders as to court-fees under Order 33, Rule 10,
was postponed until the value of the estate should be ascer-
tained.

In this appeal by the defendants it is urged that Ah Shein’s
mother Ma Le is not proved to have been legally married to In
Ya, that the evidence as to the customary law applicable to the
-case is insufficient, and that the plaintiff failed to prove his title
to the whole estate to the exclusion of his step-mother and tsep-
:sister.

1914.
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There appears to be no written law on the subject of inherit-
ance among Chinese Buddhists, and the case has to be decided
according to the somewhat meagre oral evidence produced by
the plaintiff. The defendant Ma Thein Shin produced no
evidence at all on the subject. The evidence of Ko Sit Oh and
I Taik shows that daughters ate altogether excluded by sons.
But neither of these witnesses supports the view taken by the
District Court that the widow gets nothing. Ko Sit Oh says:
“The wife inherits from the husband. I do not know to what
extent. ' It is a small proportion.” 1 Taik says,“ The mother
has a right somewhat over the estate,” but he was unable to say
what her share would be. In the absence of definite evidence
I think we may proceed according to justice, equity and good
conscience, and we shall not be far wrong in awarding the
widow a third share which is the share she would have received
if the Indian Succession Act were the law applicable to the case.

I would therefore modify the decree of the District Court by
awarding Ah Shein two-thirds of the estate of his father In Ya.
The direction for the appointment of a Commissioner to take
accounts will stand. The order as to costs is set aside. The
whole of the costs in both Courts wiil be borne by the estate.
The court-fee in both Courts on Rs. 6,005-3-6, the amount at
which the suit is valued in thc plaint,will be recoverad from the
estate and will be a first charge thereon. A copy of the decree
will be sent to the Collector, Ma-ubin District.

Parlett, J.—1 concur.

)

Before Mr. Justice Ormond.
MA SHEIN v. KIM SEIN alias SAW CHAN SEIN.

Sutherland—for applicant.
A. J. Maung Gyi—for respondent.
Marriage—Chinese Buddhist Law—Presuraption of validity,

In the absence of good evidence to the contrary, a marriage between a
Buddhist Chinaman and a Burmese Buddhist woman according to Burmese
Buddhist custom is to be regarded as valid under Chinese Buddhist Law.

Ma Thetnn Shin v. Ah Shein, 8 L.B.R., 222, referred fo.

“The petitioner Ma Shein applied under section 488, Criminal
Procedure Code, for an order for maintenance against her
husband, the respondent Kim Sein. The respondent denied that

15
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.ceremony is essential for a valid marriage under thatlaw. And
‘the parties having cohabited for several years as man and wife,
the presumption that there was a valid marriage must prevail.

1 set aside the order of the Magistrate and direct that the
petitioner’s application be procegded with and the amount of
maintenance to be awarded to her, determined.

FULL BENCH.

Before Sir Charles Fox, Chief Judge, Mr. J ustice Ormond and

Myr. Justice Twomey.

In e MAUNG NAW «. l;‘ MA SHWE HMUT,
2. MAUNG PEIN.

May Oung—ifor the respondents.
Rutledge, the Government Advocate—for the King-Emperor.

Jurisdiction of Civil Courts—Lower Burma Land and Revenue
Act, sections 36 (a), 55 (b), 19, section 6—Claim for possession without
title. .

A sued B to recover possession of land in respect of which there was
‘no granteg, lessee or person having the status of landholder, basing his
claim on the fact that “he had been in possession and paid revenue to
Government and had been dispossessed by B.

Held,—On a reference made by Ormond, J., that section 56 of thé
Land and Revenue Act does not oust the jurisdiction of a Civil Court,
¢ Claims ”’ in section 55 (8) nf the Land and Revenuc Act mean claims
against Government.y Mere previous posscssion is sufficient to support a
claim for pessession againct one who has dispossessed the plamtxff when
the defendant has no title-himself.

. Maung San Paing v. Shwe Hlaing, 1 L.B.R., 277; Arunachallam
Cheity v. Veerappa Chetty, 4 Bur. L.T., 117, and Maung Po Chit v.
A.A.R.M. Periacurpen Chetty, 4 Bur. L.T., 215—overtuled.

M.iung Yat v. Maung Tarok, 1 L.B.R., 16; Saya Hlazng v. Maung
Lu Gyi, P.J.L.B., 486; Krishnarav Yasi'ivcmt v.. Vasudev Apaji
Ghotiker, ﬁmﬁ-"Bom 371; Ismail Aviff vo Mahomed Ghous,
(1893) 1.L..R. 20 Cal., 834 ; Gobin Prasczd v. Mohan Lal, (1901) LL.R.
24 All., 157—followed.

The following reference was made to a Full Bench by Mr,
Justice Ormond under section 11, Lower Burma Courts Act :~—

The plaintiffs sued for a declaration that a strip of land
“belonged to them, for possession of the same ; and for Rs. 400
.damages against the defendant for cutting dhanee trees belong-
ing to the plaintiffs on that strip of land: Both the Lower
-Courts have found that the plaintiffs were in possession

1915.
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lands under sections 19, 20 and 21 ” in section 55 (b) of the Act
refer to claims against Government and not to claims between
private individuals.

Section 56 (a) of the Act bars the jurisdiction of Civil Courts
as to (inter alia) .— claims to cecupy or resort to lands under
section 19 and disputes as to the use or enjoyment of such
Iands between persons permitted to” occupy or resort to the
same.” )
~  The last part of clause (@) of section 56 could only apply to
the present case if both parties had in fact the permission of
Government to occupy the land in dispute. _

As to the first part of the clause (q) of section 56 :—Section
19 merely empowers the Local Government to frame rules.
A “claim to occupy land under section 197 must therefore
mean a claim to occupy land under such rules. The rules
prescribe the manner in which a license or title to oécupy
certain lands can be obtained from Government, and the condi-
tions under which such license will be granted. They also
empower any Revenue Officer to eject (on behalf of Govern-
ment) any person occupying such lands in contravention of such
rules. “A claim to occupy or resort to lands under section 19 ”
mean a claim against Govemment; to be granted under its rules
a license to occupy certain lands ; or a claim to be recognized by
Government as its licensed occupier of such lands. If these
words are intended to include a claim by a licensee of Govern-
ment for possession against a private individual, ‘the last part
of clause (@) is unnecessary. If A obtains a license from
Gorvernment to occupy certain lands in accordance with the
rules (whether by payment of revenue or otherwise), he there-
by obtains a title to such Jands for the time being. If, relying
upon his title, he sues B for possession, he cannot be said to
be preferring asclaim under the rules which authorized his title
to be made.

Still less can it be said that A is preferring a claim under
section 19: if, when suing B for possession, he does not
allege any title derived from the owner, i.e., any right to
occupy the land under Government, but relies solely upon
the fact that within 12 years before suit he was in posses-
sion and was dispossessed by B. A and B may have been

1915,
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The effect of the sections is to bar the jurisdiction of the
Civil Courts when a suit is a claim to occupy or resort to
land under section 19, 20, or 21 of the Act, or when it in-
volves a* dispute as to the use or enjoyment of land of which
Government has not made a grant or a lease or over which
a right has nct been acqulred in one of the modes specified
in the Act between persons permitted to occupy or resort
to the same. In a suit of the description mentioned in the
reference the plamtlff cannot be said to be making a claim
to occupy or resort to land under section 19 of the Act.
The basis of his claim has nothing to do with the Act.
-Sections 20 and 21 are not applicable. “Claims” in clause
(b) of section 55 must mean claims advanced to Govemment
or to some Government officer.

Neither the plaintiff nor the defendant in the suit could
be rightly classed as a person permitted to occupy or resort
to the land sued for, unless it were proved that they had
been expressly permitted by a Revenue Officer to occupy
the land. Rule 51 (@) of the Rules under the Act does not
contemplate any permission being required to enter on or
remain 1n occupation of waste or uncleared land for
purposes of culfivation. In a suit based upon the plaintiff
having been once in possession and having been dispossessed
otherwise than in due course of law it may be assumed
that the plaintiff does not sue as one permitted to occupy
or resort to the land. The latter part of clause (b) of
section 55 would not apply to such a case. and the Jur'lbdlc—
tiot, "of“the “Givil Court-woild not be barred by section 56 (a).

Irwin, J.s ruling i Maiing “San Paing v. Shwe Hlaing (1)
in so far as it held that if it appears at the hearing that the
plaintiff has neither a grant nor the status of a landholder
his claim falls: under séction 19 of the Lower Burma Land
and Revenue Act and the"‘jurisdiction of the Civil Court is
ousted by section 56 rcad with section 55 (b) of that Act,
appears to me to be errondous: Aithough neither party may
have a right or title to the land as against Government, in
a suit under section 9 of the Specific Relief Act previous

(1) (1902) 1 L.B.R., 277.
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(¢) and {(d), where it-is quite clear that only claims against
‘Government are contemplated.
The latter part of section 55 (b) can only refer to dispuies
between two or more persons jointly permitted—
(i) to resort to the same _grazing ground or the same
taungya area; or
(iiy to occupy the same piece of: waste land temporarily
under rules issued in pursuance of section 19, :
But as the existing rules under section 19 (viz. Rules 51
and 52) do not require a cultivator to obtain permission before
occupying such land it follows that there can be no disputes
of class (ii) in regard to land occupied for purposes of culti-
vation. The case under reference clearly does not fall under
class (i), V .
I concur in answering the question referred in the hegaﬁve.

Before Mr. Justice Ormond.

MAUNG MAUNG ». S.G. FIRM BY ITS AGENT
SaNmuGAM PILLAY.

May Oung—TFor appellant.
Doctor—for 1'espon§ent.

Transfer of Property—Fraudulent—Transfer of *“ grant” land by
wnvolved debtor—Position of volunteer paying off an attaching credi-
tor—Transfer of Property Act, seciion 53.

A, who had obtained a grant of land from the Collector with the right to
transfer it with the permission of the Collector, transferred the land to his
brother, B, with the permission of the Collector, at a time when he was
too heavily involved to be able to pay his debts. A judgment-creditor
sought to obtain a declaration that the transfer was void as against him.

Held,—that A’s right ito transfer the land subject to certain “onditions
was a valuable right and that, under the circumstances set forth above, the
transfer was void as against the plaintiff under section 53 of the Transfer
of Property Act and that the plaintiff had a nght to attach the land as if
the grant to A were still subsisting.

It was alSo argued that B, having paid off a previous attaching creditor
C, stood in the shoes of C.

Held,—that B’s paying off C merely gave B at most a right of action
against A personally. .

"The plaintiff-respondent attached land under a deerce
-obtained against one Maung Myaing. The déferidant Maung
Maung, who is a brother of Maung Myaing, obtained an order

for the removal of the attachment. The plaintiff then sued for’
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Before Mr. Justice Ormond and Mr. Justice Twomey.

1. MAUNG PU, 22 MAUNG PU, nusBanDp or Ma M1
(deceased), 8. MAUNG SHU MAUNG, mINOR, BY HIS
guardian-ad-litem THE 1sT APPELLANT, 4. AN INFANT
SON, uNNAMED, BY HIS guardian-ad-litem THE 1sT APPEL-
LANT [APPELLANTS 2, 3 AND 4 APPEAL AS LEGAL REPRE-
SENTATIVES oF Ma M1 (deceased)], 5. MA KHIN MIN,
MINOR, BY HER guardian-ad-litem Kvaw Din, Barrister-
at-law, 6. MAUNG SHU MAUNG, sy urs guardian-
ad-litem 1st AppPELLANT ». 1. LUCY MOSS anp 2.
CHARLES WEDIKIND NEPEAN, HEIRS AND LEGAL
REPRESENTATIVES oF MaA Hmwe Gaine (deceased).

Lentaigne—for appellants. »
N. M. Cowasjee with Dantra—ior respondents.

Gift before death—Parent and child—Alleged undue influence—
Burden of proof.

No presumption of undue influence to be drawn in the case of a gift to'
near relatives even if made during the donor’s iliness and shortly before his
death. It is for the person alleging the undue influence to prove it.

Huguenin v. Basely, 1 W, & T. L.C. in Eq., &th Ed., p. 259; Morley
v. Loughnan, (1893) 1 Ch.D., 736; Allcard v. Skinner, (1887) 36 Ch.D.,
145 ; Beanland v. Bradley, (1854} 2Sm. & G., 339=65 E.R., 427; Ismail
Mussajee Mookerdam v. Hafiz Boo, (1508) I.L..R. 83 Cal., 778—rcferred to.
The judgment appealed against was as follows :—
Robinson, J.—This is a suit brought by Charles Nepean as
the next friend of his mother, Ma Hmwe Gaing, widow of John
Nepean, against Maung Pu, Barrister-at-law of this Court, and
Ma Mi, his wife, also Ma Khin Min, defendant (8), a minor and
adopted daughter of Ma Hmwe Gaing, and Maung Shu Maung,
the infant son of Maung Pu and Ma Mi. During the pendency
of the suit Ma Hmwe Gaing died and her daughter, Lucy Moss,
was added with Charles Nepean as her legal representative.
Ma Mi also died and her husband and her sons, Shu Maung
and another, an infant, were added as her legal representatives.
The plaint alleges that Ma Hmwe Gaing was 83; that she is
and has been weak and infirm, her mental capacity having been
affected by reason of age and illness; that being incapable of
"managing her affairs she is represented by~her son, Charles
Nepean, as her next friend. It states in detail facts which had
-occurred including a criminal prosecution of Maung Pu and
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Phayre Street and jewellery, and she carried on after her
husband’s death money-lending business. What the residue
amounted to has not been brought out and it is impossible to
say to what extent it was increased. Her own children then
were fairly well provided for. She adopted Ma Mi and Ma
Khin Min—at least the alleged adoption has not been contested
in this suit. Maung Pu was a teacher in Shwegyin and married
Ma Mi. He then went to England arfd studied for the Bar, and
Ma Hmwe Gaing paid a good deal, if not all, of the expense$ in
connection therewith. He was called to the Bar in January
1908 and at once came out to Shwegyin and lived with his wife
with Ma Hmwe Gaing in her house. Shortly after Ma Hmwe
Gaing wanted to execute a deed of settlement with regard to
the 1,000 acres of land which had come to her and the deed was
drawn up, by which the profits of this land were settled on three
of her grandchildren and her two adopted daughters, Maung
Pu being appointed sole trustee and being given 20 per cent. of
the profits in return for his services in collecting them. The
deed was not executed by Ma Hmwe Gaing because of some
trouble in getting the Sub-Registrar of Nyaunglebin over to

Shwegyin and difficulty of taking her, Ma Hmwe Gaing, over-

to Nyaunglebin in consequence of her age. Maung Pu there-
fore obtained from her a power of attorney authorising him to
execiute and register the deed on her behalf, and he did so.
Immediately afterwards a suit was instituted by the present
plaintiffs to set aside this deed of settlement in which they
alleged that Ma Hmwe Gaing was not capable of managing her
affairs. The suit, the history of which I will narrate here though
it was not finally settled for several years, was tried by the
Subdivisional Judge at Pegu. The settlement was set aside on
the technical ground that Maung Pu having received an interest
the power of attorney was ineffective.

Maung Pu and Ma Mi filed an appeal in which they ‘urged
that the mental capacity of Ma Hmwe Gaing had not been
considered. The appeal was dismissed. A second appeal was
filedi in this Court, and when it came on for hearing, Ma Hmwe
Gaing being dead and the learned Judge holding that under her

husband’s will she had only a life interest in this land, the appeal

was dismissed.
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took place, and as the old lady persisted in demanding the return
of the money Maung Pu and Ma Mi suggested that she should
go with them to Rangoon where they would give it her
Mrs. Moss was very fearful of her mother going to IRangoon
with Maung Pu and Ma Mi. It is obvious that she suspected
that, if the old lady was with Maung Pu and Ma Mj, they would
persuade her to take some action with reference to the money
which would affect her inheritance of a portion of it. She went
and consulted with an old friend of theirs and her son Stephén,
a Subdivisional Officer, as [to whether she could prevent her
mother from going to Rangoon; she was told she could not.
‘She then wanted to know whether she would be justified in
‘taking her mother’s jewel and money box and keeping it in order
to prevent her mother’s going. She was told that if she kept it
-only for a short time she would not get into trouble. She there-
upon went te her mother’s house, where apparently a stormy
interview took place, and she carried off the box to her own
house. Maung Pu brought the police and headman, but she
-explained to them that she was only keeping it for a short while
in order to prevent her mother going to Rangoon,land so they
left. The box was taken on the 17th October 1908 and returned
on the evening lof the 20th {October!1908. That night some-
where between midnight and 2 a.m. Maung Pu, Ma Mi, Maung
Khin Min and Ma Hmwe Gaing left by boat to catch the train to
Rangoon from Nyaunglebin. It is stated that they started at
this somewhat untimely hour out of consideration for the old lady
andtoavoidtravelling inthegreat heatof the day, On the other

side it is stated that there was no necessity whatever to start at

such an hour; that taking the route they did, their journey lay
through creeks through the jungle, were dangerous to navigate
in the dark or by the light of the lamp which Maung Pu said
was used, and that they started at this hour because they wanted
‘to get the old iady into their control without the knowledge of
her daughter. On the 21st October Mrs. Moss filed a criminal
.complaint against Maung Pu and Ma Mi of misappropriation
-of the money. They had, it is said, threatened this before, and
Maung Pu knew that it was likely to be done. fAn application
-was then filed for the transfer of the case to Rangoon on the
:ground supported by a certificate of Dr. Pearce that the old
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old lady that she should take independent advice as to it. She
asked him *o call in Mr. Rahman, a barrister friend of Maung
Pu’s, who used to visit the house and whose acquaintance she
had made. He did so. Mr. Rahman took her instructions and
drafted the deed. The draft deed was handed over to Maung
Py, who had it engrossed and stamped. Major Rést, who was
then Civil Surgeon of Rangoon, was called in, and Mr. Ba
Thein, another barrister and partner of Mr. Rahman’s, was
present. Major Rost examined the old lady and put a few
questions to her and gave her the following certificate: 1
hereby certify that I have examined Ma Hmwe Gaing, a robust
old lady of 82 years of age, and found that she is both mentally
and physically sound. I further witnessed her agreement to the
conditions of a document which she signed in my presence.”

Mr. Ba Thein and Major Rést have deposed that the deed
was explained to the old lady in Burmese ; that she said she
understood it and expressed her approval of its contents; that
she then executed it and Major Rést and Mr. Ba Thein attested
her signature. The old lady continued to live with Maung Pu
and Ma Mi until July 1909. Then she became very ill. In
what her illness consisted we have no definite evidence. Maung
Pu called in a Burmese doctor to attend her and states that her
illness consisted of siecplessness and loss of appetite. That she
was very ill cannot, I think, be doubted,—in fact, so ill that
Maung Pu fearing that she might die thought it wise to wire in
her name toMys. Moss to comedown. She came and lived there
for a fortnight or three weeks, after which her mother got
better, and as she was very anxious to go back to her home at
Shwegyin Mrs. Moss took her there. Very shortly after her
arrival at’ Shwegyin Mrs. Moss became sware of this deed of
gift and at once took steps. She brought her mother down to
Rangoon to instruct advocates to fiie the present suit. Ma
Hmwe Gaing was examined in October 1909 by Colonel Davis
and by Dr. Joy and in January of the following year Colonei
Pridmore was also called in to examine her. Her evidence was
taken in this Court on the 3rd March 1910. It is of no parti-
cular value as far as the proof of any particular facts go, but it
is of some value in respect to her mental condition. It:begins
by asserting that she is 55 and that she is sure of that fact.

16
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lected in White and Tuder’s Equity cases under the case of
Huguenin %. Basely (1). 1think it is not necessary for me to go
into the authorities in detail. I think it will be sufficient if I
guote from the judgment of Mr. Justice Wright in Morley v.
Loughnan (2). The learned Jugge states: * There is no doubt
about the law, which is illustrated by numerous cases quoted in
White and Tuder’s work under the leading case of Huguenin v.
Basely (1) and continuing down to the casg of Allcard v. Skin-
sier (8). That law is, that where large voluntary gifts are made
and accepted inter vivos the recipient may be called tpon to show
that the donor had capacity and knowledge of what he was doing,
In this case that capacity and knowledge ‘are not disputed.
Proof may then be given against the recipient to show that the
donor’s intention to give was produced by undue influence, and
then the Courts of course set it aside, unless the transaction as
« whole was a benefit to the donor. Or the donor may show
that confidential relationship existed between the donor and
the recipient, and then the law on grounds of public policy
presumes that the gift, even though in fact freely made, was
the effect of the influence induced by those relations, and the
burthen lies on the recipieat to show that the donor had
independent advice, or adopted the transaction after the
influence was removed, or some equivalent circumstances.
Here the plaintiffs took both grounds. They say there is actual
proof of undue influence producing the gifts ; secondly, they say
‘there was confidential relationship within the meaning of that
rule, and the donor had no independent advice, and there were
no equivalent circumstances. The peculiarity of this case is
‘that it is not one of those ordinary confidential relationships
such as solicitor and client, physician and patient, parent and
child, or guardian and ward, or religious supericr and inferior,
but it is of a nature which I think is sufficient to bring it
within the rule as laid down by Lord Eldon, adopting the
-argument of Sir Samuel Romilly in Huguenin v. Basely (1),
that the rule stands on a general principie applying to all the
variety of relations by which dominion may be exercised by

(1) 1 W.i& T. L.C. in Eq., 8th Ed., p. 259.
(2) (1893) 1 Ch.D., 736.
(3) (1887) 36 Ch.D., 145,
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to give the money or to buy a house to be given to the wife of
the Burmese Barrister.” ’

Question.—Did she appear to be under the influence of
anybody ?

Answer.—She seemed to be fairly clear and reasonable.
As far as I could see she understood what she was doing. She
showed great signs of age. Her physical condition was not
robust. She was rather flabby. A woman in her condition
was liable to be influenced by her surroundings. At the time
she appeared to me to be fairly clear, and I had not before me
the possibbility of her being influenced. She was old and there
were signs of senile decay. But thinking over the matter
afterwards when some time after I was asked about the possi-
bility of her having been influenced my idea is that she might
have been infiuenced. She would mix up the buying of the
house with giving money to buy the house. I think it would
be quite possible for anyone who wished to persuade her to a
certain course of conduct if he had her under his sole control
to persuade her to do as he wished: I had come to this con-
clusion owiiig to the want of decision that she displayed. I
think she understood clearly enough what she was doing, but
she appeared to me to be vacillating. Therefore I think she
might have been influenced. 1 think she knew she was giving
away a large sum of money for buying a house and was quite
wiiling to do so. But at the same time 1 think she might have
been influenced ; her willingness may possibly have been due
to influence brought to bear on her.

And in cross-examination he says: “Indannary I saw no signs
of influence as a matter of fact. At that time my recollection is
that she was fairly clear and that she understood fairly well what

was proposed. . . . 1 was asked to see if she was in a state
of mind capable of executing a deed. I went away satisfied
that she fairly:was. . . . It is impossible to 'say without

knowing the degree of illness what effect an illness in Jul:
would have had on her with reference to the condition I saw
her in in October.” The conclusion that I have come to with
reference to Colonel Davis’ evidence is that he is not prepared
to say that in January 1909 she was unable to manage her
affairs or form a rational judgment, but that judging from her
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slow progress but sometimes it is greatly accelerated by any
disease which would lower vitality. Illness will cause a more
rapid degeneration afterwards. I say any illness would have
this effect in accelerating senile decay.” Facts similar to
those which I have set forth as existing in this case were put to
him and he was asked if a per§on who had acted more or less
as Ma Hmwe Gaing acted would in his opinion be of un-
questionable mental capacity and capable of managing her own
.affairs. He thinks the facts would only show that she was
changeable and not that she was incompetent to manage her
own affairs. He regards this as merely a symptom of old age
and an indication of the degeneration of the mind which old
age brings. As to her liability to be influenced he says: “ One
always thinks of that when examining these cases. There was
nothing which led me to think like that. I think there is no
doubt that old people are more easily influenced than young
people. I don’t think there was anything to indicate that she
was more liable to be influenced than anyone of her age; 82
or 83 is a very great age for this country . . . a person of
82 or 83 is easily to be influenced.” . He then says, “ In opinions
concerning mental conditions persons should be kept under
observation to see if they are under the influence of others.
It is difficult to say about anyone’s mind in one examinaiion.
And finally he says, “1 thought she was of perfectly sound
mind and that she understcod what she did.” There remains
the evidence of Dr. Joy and Colonel Pridmore. Dr. Joy and
Colonel Davis examined her in the October following after she
had the severe illness in July. There can Ye no question on
the evidence that she was then in an advanced stage of senile
decay ; that she was very feeble both in body and in mind;
and that her memory and will power had undoubtedly gone.
1t is admitted that senile decay is slow and gradual. A severe
illness would dccelerate the progress very rapidly. 1 think
there is no doubt that she suffered from a very severe illness
in July and that it would be impossible for the doctors, who
examined her after this illness, to be able to form or give any
indication of the state of her mental capacity in the previous
March without knowing exactly what the illness was and how
severe it was. I am unable, therefore, to rely on their
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Maung Pu and Ma Mi her action and her evidence are all in
their favour.

Bearing these facts in mind and weighing them together
with the medical evidence that has been given I think itis
perfectly clear that she certainly was a person who, although
she might understand to a°® certain extent the conduct
which was proposed to her, would act in accordance with
stiggestions made to her or influence brought to bear upon
her. 5

Now an old lady of this age can hardly be held, on the facts
that I have held to be established, to have had capacity and
knowledge to the full extent of those terms. But even if she
had, it is to my mind clear that her intention to make the gift
in suit was produced by influence brought to bear upon her.
The sum paid for the house and the money originally entrusted
to Maung Pu are nearly the same. She entrusted it {o him
and on the slightest suggestion that he was misappropriating it
she decides to withdraw the money from him. He is criminally
prosecuted in connection with it and he gets her under his
control and she at once sides with him and at the same time,
although she had shortly before been demanding that he should
return the money, she makes a gift of this large sum to him
and his wife and her other adopted daughter. It has been
urged that she was by this depriving bherself of practically the
whole of her propesty. There is not sufficient on the record to
enable me to say that this was the case but she was depriving
herself of what was almost certainly a very large amount of
her property.

When a gift of such a large sum is made under the circum-
stances I have described by a person of her age and character,
1 think it must follow there is a very grave fear that her actions
were due to influence brought to bear upon her. Further
1 consider that the relationship which existed between her
and Maung Pu and his wife, when we find her mind and
body to have been enfeebled and remember the action which
she has taken throughout the various incidents that arose
in this case, was such as would bring the case within
the purview of that rule of equity as to confidential
relationship and that therefore, even if we assume that the gift
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JUDGMENTS IN APPEAL.

Ormond, J].—This was a suit originally instituted by Ma
Hmwe Gaing, the widow of John Nepean deceased, against
Maung Pu (her son-inilaw), Ma Mi (her adopted daughter,
Maung Pu’s wife), Ma Khin Min (minor adopted daughter) and
Maung Shu Maung (the minor son of.Ma Mi and Maung Pu),
to set aside a deed of gift, dated the 5th March 1909, on the
ground that it was obtained by.the undue influence of Maung
Pu. Ma Hmwe Gaing died during the pendency of this suit and
her daughter and son, Lucy Moss and Charles Nepean, were
substituted as the plaintiffs. Ma Mi, the wife of Maung Pu,
also died and her representatives were substituted in her place.
The plaintiffs obtained a decree on the Original Side of this
Court and the defendants now appeal.

Ma Hmwe Gaing had a house at Shwegyin where she lived.
She was ian old lady of over 80 years of age. Her husband,
John Nepean, who died about 30 years ago, left a thousand acres
of land and Rs. 10,060 to his wife and to each of his three chil-
dren, Lucy Moss, Charles Nepean and George Nepean since
deceased. Maung Pu is an advocate of this Court. After
marrying Ma Mi he was sent to England and was called to the
Bar and his expenses were partly defrayed by his mother-in-
law, Ma Hmwe Gaing. Shortly after he had returned to this
country, Ma Hmwe Gaing in July 1908 made a gift of her 1,000
acres in five equal shares to her two adopted daughters, Ma Mi
and Ma Khin Min, and her three natural grandchildren ; and
she appointed Maung Pu as the manager and trustee at a
remuneration of 20 per cent. of the profits. In Augvst 1908
Ma Hmwe Gaing gave Rs. 37,000 to Maung Pu to invest for her.
At that time Maung Pu was living in Rangoon, Ma Hmwe
Gaing was living at Shwegyin, and Mrs. Lucy Moss was also
living at Shwegyin next door to her mother’s. Early in Octo-
ber 1908, Ma Hmwe Gaing wanted the money back, and it is
clear from the evidence that she wanted it back because
her daughter, Mrs. Lucy Moss, had given her to understand
that Maung Pu was making a wrong use of the money. Maung

Pu and his wife came over to Shwegyin and Ma Hmwe Gaing’

then wanted to go and stay with Maung Pu at Rangoon. Mrs.
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to Shwegyin. On the 23rd November 1908 the old lady filed
a written statement in Charles Nepean’s suit (to set aside the
settlement of July 1908) in which she supported the settlement,
but on the 29th July 1909, after she had returned to Shwegyin
after her illness, she filed a second wriiten statement in which
she confessed judgment and consented to a decree for the
relief prayed for. On the 5th January 1909, the day when the
agreement for the purchase of the house was made, Colonel
Davis was called in and he certified that the old lady was of
sound mind and capable. On the 5th March 1909, when the
deed of gift was executed, Major Rost was called in and he certi-
fied to the same effect. Charles Nepean having alleged in his
plaint (in October 1908) in the suit to set aside the settlement of
July 1908 that Ma Hmwe Gaing was 82 years old and her mental
capacity had been affected by old age and that she was under
the influence of Ma Mi and Maung Pu, it was only prudent on
the occasion of this second gift to have reliable medical
evidence to show that the old lady’s mental capacity was
not impaired.

The learned Judge held that ‘&!;e deec could not be set aside
on the ground of unsoundness of yind in the old lady, but he
found that she was of weak intellect.a 2®infirm and liable to be
influenced and that she did not have full capacity of knowledge
as to what she was doing, that the gift was produced by influ-
ence brought to bear upon her, and further that the relation-
ship which existed between her and Maung Pu and his wife
was such as would bring the case within the purview of the rule
of equity as to confidential relationship: and that, therefore,
even assuming that the gift was properly made it was the
effect of influence induced by those relations and that the
burden, therefore, lay on Maung Pu to show that she had
independent advice or that she adopted the transaction after
the influence was removed.

The learned Judge in finding that at the time of the gift the
old lady was of weak intellect, infirm and liable to be influ-
enced, and that she did not have full capacity of knowledge as
to what she was doing, relied upon the evidence of Colonel
Davis. Colonel Davis at the hearing, though called as a witness
for the plaintiff, emphasises the fact that the old lady was fairly
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spiritual adviser to the donor. Mr. Cowasjee for the respon- 1914.
dents has urged before us that the confidential relationship of Mauxne Py
lawyer and client existed, and that Maung Pu was the old Lucvy'Moss.
lady’s legal adviser. This suggestion was first made in appeal; -
no mention of it -is to be found in the plaint or in the issues.
Maung Pu no doubt consulted lawyers on behalf of the old lady
and he may have given her legal advice ; but 1 think he clearly
did so as a son-in-law and not as a professional lawyer. Itis
clear that Mrs. Lucy Moss tried to exert her influence over the,
old lady to prevent her from benefiting her adopted children.
There is nothing to show that Maung Pu exerted any counter
influence ; but assuming that he did, there was no undue influ-
ence. The remarks of their Lordships of the Privy Council in
the case of Ismail Mussajee Mookerdam v. Haﬁz' Boo (3) are
very apposite. The transaction was very natural and reason-
able under the circumstances existing at the time. The natural
family had been provided for. The old lady must have been
deeply irritated by the conduct of Mrs. Lucy Moss and Charles
Nepean in seizing her jewels and in filing the Criminal and
Civil proceedings in October 1908 and she had never wished to
benefit them. She was old and in case of her death they would
have inherited equally with the adopted children. As in the
case cited above there is no evidence establishing any general
case of domination on the part of Maung Pu and his wife, and
of subjection on the part of the donor. Even if a presumption
is to be raised against Maung Pu in this case with reference
to the interest taken by Maung Pu’s wife and child under the
gift, no such presumption could be raised in connection with
the interest taken by Ma Khin Min who had lived all along with
her adoptive mother. The gift to her could only be set aside
if it were established by evidence that the gift had in fact been
induced by undue influence ; and there is no such evidence.

In my cpinion the plaintiffs have failed to make out their
case, and no onus rested on Maung Pu to disprove influence.
T would allow the appeal with costs in both Courts, 10 gold
mohurs a day as advocate’s fee for every day’s effective hear-
ing after the first—in both Courts.

Twomey, J.—I concur.

(3) (1806) I.L.R, 33 Cal., 773.
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She presented her petition for divorce nearly four years
after his parting from her. The grounds on which she asked
for a divorce were adultery coupled with desertion without
reasonable excuse for upwards of two years.

Adultery by the respondent has now been adequately proved.
The Divisionzl Judge refused a decree for divorce holding that
desertion within the meaning of the Indian Divorce Act had n'ot
been proved, and that the petitioner had been guilty of unreason-
able delay in presenting her petition. .

“ Desertion ” under the Act implies an abandonment against
the wish of the person charging it, but as pointed out in Yin Za
v. C. Nash (1) it is not a universal rule that the abandonment
must be against the expressed wish of that person. In the
present case the respondent left the petitioner telling her an
untruth about where he was going, and not leading her to
suspect in any way that he was going to abandon her. She must
have been under the impression that he was coming back to her.
She had no opportunity then of expressing any wish against his.
abandoning her. Shortly afterwards she heard that instead of
taking her to where he had to live he had taken another woman
to live with him there. This abandonment of her must have
been against her wish. No woman who had been so recently
married to a man and who thought they were living happily
together could have felt other than resentment at such conduct.

She was in no way bound to ask him to provide a home for
her in which to live together again after such treatment. Sec-
tion 22 of the Act gave her a right to a judicial separation : she
was not bound to forgive the adultery, and by asking him to live
with her she would have done so and have condoned it. The
element of abandonment against the wish of the party charging
it seems clear in the present case.

In regard to the question of unreasonable delay the petitioner
had to wait for two years before she could present her petition
for divorce. Her petition was presented short of two years
from the time she might have presented it. She says sae was
told she had to wait three years, so that according to her lights
she delayed something short of a year.

(1) 6 L.B.R. 53.
17
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the Court, and this composition was binding on all their
-creditors and precluded the plaintiffs from suing them.

It appears from Insolvency” Case No. 9 of 1911 that the
-defendants were adjudicated on the 4th March 1911. Notice of
the adjudication was published®in the Gazette of India, the
-Burma Gazette and the British Burma Advertiser in March

1911. By the adjudication order the insolvents were ordered
‘to file their schedule within 30 days from service of the order
on them. No schedule was ever filed, and nothing was done in
the case until the 22nd February 1912, i.e. nearly a year after

the adjudication order. The insolvents then presented a
petition stating that the creditors who had obtained the adjudi-
cation were their only creditors, and that they were willing to
compound for eight annas in the rupee. They asked the Court
to approve this arrangement and to annul the adjudication. This
application appears to have been regarded as a submission of a
proposal under section 28 of the Presidency Towns Insolvency
Act, but it is not clear that the section applies when there is
only one creditor. Sub-section (4) of section 29 appears to
show that the sections under the heading “ Composition and
schemes of arrangement ” apply only when there is a general
body of creditors. Sub-section (2) of section 28 contemplates
that the insolvent’s proposal should be submitted to the Officiai
Assignee and sent by him to each creditor mentioned in the
insolvent’s schedule or who had tendered a proof. In the
present case there being no schedule the prescribed procedure
could not be carried out, yet the farce of calling a meeting
.of craditors was gone through. There was no public examina-
tion of the insolvent, no special leave to dispense with such
examination was obtained, consequently if the insolvent’s
-application was one under the composition sections it could not
‘be heard in view:of the express prohibition in sub-section (2) of
section 29. When the matter came on to be dealt with the
-adjudicating creditor’s advocate stated that the creditor had
been paid eight annas in the rupee which he accepted in full
satisfaction. The Official Assignee stated that costs, commis-
sion and charges had been paid. '

The order made was simply, “ The insolvency is anniilled.”
There is nothing in this to show  that it was meant -to be-an
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for an annual festival; but there is no evidence of disposses-
sion by the defendant, i.e., there is no evidence to show that
the plaintiffs were in possession of this land at the time that
the defendant took possession, The case has proceeded and
has been decided solely upon the question of title, i.e., upon the
-question whether the land formed part of the pagoda site or
not. Both the Township and the District Court found in
favour of the plaintiffs on this question and have given the
plaintiffs a decree as prayed. . )

The question in this appeal is whether the Civil Courts had
any jurisdiction to determine the above question. In my
-opinion they have not. Under section 4 of the Lower Burma
Land and Revenue Act, 1876, a pagoda would have by implica-
tion a title. to the land which formed part of its site at the
tirne that Act came into force, so long as the land continued
‘to be used for the purposes of the pagoda. But section 5
clearly shows that the boundaries of such land (if no other
mode of defining them is provided by law) are to be defined by
‘the Revenue Officer; and if before they are defined, any
-question arises as to whether any land is included within them,
such question is to be decided by the Revenue Officer whose
-decision, subject to appeal and review as thereinafter provided,
is to be final.

Government is the coriginal owner of the land : and a pagoda
-cannot, under sections 4 ana 5 of the Act, acquire as against
‘Government a title to the land forming its site, except through
‘the Revenue Officer, either by having the boundaries defined
by him, or by his decision that the land in question belonged to
the site of the pagoda when the Act came into force and is
-continuing to be used for the purposes of the pagoda.

In this case, as stated above, the plaintiffs do not rely as
.against the defendant upon a title by possession: they must
‘therefore show a title from Government.

The Revenué Authorities have held an enquiry as to whether
-a lease of the land in dispute should be granted to the defen-
dant : but they have not decided whether or not the land in
dispute forms part of the pagoda site under the Act. The
<Civil Courts are precluded from deciding this question, and until
the plaintiffs have obtained a decision in their favour from the
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the meaning of Article 182 of the Schedule to the Limitation
Act, in which case the prior application for execution would
admittedly save it.

Various cases were cited by counsel on the point which was
a vexed one even under section 583 of the old Code, but this is
an application under section 144 of the present Code, and the
alterations introduced by the Legislature have been so great,
that ualess we are to consider them meaningless and objectless
which is impossible—c.f. Ram Kanai Ghosh v. Raja Sri Svi

Hari Narayan Singh Deo Bahadur (1)—these older authorities’

are only useful as pointing out the divergencies of opinion to
put an end to which it may be assumed was one of the reasons
for the change of language. In the first place the position
of the section is altered. In the old Code the section relating

to these applications found place in Chapter 41 which deals
with appeals from original decrees. Its corresponding place in

the new Code should therefore kave been in Part VII, but as
a matter of fact it is placed in Part XI which deals with
miscellaneous matters. Its connection therefore with the
reversing decree is not so obviously close as it was under the
former Code, and in proportion as its connection weakens or
vanishes the argument that it is an execution of that decree
weakens or falls. hen too secti'onb 583 of the old Code was
the section that provided how Appellate Court decrees should be

executed. Now we have sections 87, 38 providing how appel-

late decrees are to be executed and placed within the
appropriate chapter dealing with execution. There is not a
word about execution in section 144, all reference is studiously
omitted ; section 583 dealt chiefly with execu*ion and referred
to persons entitled “ under a decree” to any benefit, words
that seem to me to lend colour to the argument that the section
only applied where the relief applied for was expressly granted
by the decree. In the new section those words are also
studiously omitted. These changes cannot in my opinion have
been unintentional, and the combined result, I think, is that
where, as here, the decree does not expressly order restitution
or othey relief, but such is the necessary sequela of the decree,
any person entitled,—no longer a party only, as under the

(1) (1905) 2 Cal. L.J., 546.
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not allege dispossession. What he says is that in 1914, ie.
about three years after he had bought the land from Ma Nabu,
a Land Records subordinate brought to his notice that part of
the area shown on the kwin maps as Ma Nabu’s garden plot was
occupied'by the defendants. He therefore brought the suit.
‘The case falls under Article 144, and not under Article 142.

It is further contended that the defendants have failed to
prove “adverse possession for twelve years. But before the
defendants can_ be requwed to prove '1dv3~ e,_possession it is
necessary to see whether the plaintiff has prove title, The
Township Court’s finding on this point is based on the extracts
from the revenue maps and on the evidence of the witness Bo
Yi. The District Judge gives good reasons for disregarding Bo
Yi’s evidence :altogether. This witness says that when the
defendants bought their land he helped them to put up a fence
on the boundary over against Ma Nabu’s land. He does not
-explain why he helped them to grab part of Ma Nabu’s land.
His evidence as to what Maung Pa Gale pointed out as the
‘boundaries of his land is confused. On the other hand there is
1o evidence that Ma Nabu was ever in_possession of the strip
now in dispute. She is still living and was even cited as a witness
by the plaintiff, but she was not examined. This tells strongly
:against the plaintiff. According to plaintiff’s 3rd witness Maung
‘Sin, Ma Nabu’s son objected to the defendants’ fence saying that
he thought the defendants were encrdachji'ng. This witness is
admittedly on bad terms with the defendants. His evidence if
true would only show that Ma Nabu was aware of the fact that
the defendants in 1906 enclosed 2 strip of iand shown : on the
maps as hers and that she took no active measures to assert hep
claimto it but allowed defendants to remain in occupation year

after year. The plaintiff admits that his-vendor Ma Nabu

never told him that the defendants had encroached on her
garden plot. Even the plaintiff’s own witness Méumg Sin says
that before the defendants put up the fence the fruit growing
on the land was enjoyed by the “ public.” There is nothing to
show that Ma Nabu exercised rights of ownership over it.

Jf the olaintiff had oroved that Ma Nabu was ever in posses_
sion it would no doubt be necessary for the defendants to prove
“welve years’ adverse possession. But the plaintiff having
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deed. This mortgage was usufructuary, and under it the
plaintiff was to hold possession of the holding for s.ix years, the
principal not being repayable until the expiration of such period.
In pursuance of this mortgage the plaintiff had entered into
possession of the land and was in possession of it when his suit
was filed. In 1913 the 1st defepclant firm had sued the mort-
gagors on the mortgage of 1905 for Rs. 300 principal and

interest due, and had obtained a mortgage decree for such

amount of principal, Rs. 172-8-0 interest, aﬁd Rs. 52-8-0 costs.
The decree directed. that in default of payment of Rs. 525 with
interest at 6 per cent. per annum from the 16th October 1912,

the two mortgaged holdings were to be sold. The plaintiff was.

not a party to the suit, and no mention was made of his having
the usufructuary mortgage over one holding. The holdings

were sold under the decree and the 2nd defendant bought the

one mortgaged to the plaintiff for Rs. 735; an order had been
made at the instance of the 2nd defendant ordering Ma Thé to
deliver up the land to him. The plaintiff apprehénded disturb.,
ance of his possession under his usufructuary mortgage.

The prayer of the plaint is—

(1) that it may be declared that the decree in Civil
Regular Suit No. 448 of 1912 (the suit on the Ist
defendant firm’s mortgage) and the sale of the land
in Civil Execution No. 150 of 1913 of the Township
Court of Yedashé is inoperative against the plaintiff’s.
interest in the land and v_oidable ; and

(2) that the defendant No. 2 (the purchaser at the sale in
execution) is not entitled to disturb the plaintiff’s.

. possession. s

It may be said at once that the plaintiff can have no right to
a declaration that the sale under the decree is voidable either at
his instance or that of any of the mortgagors. There is how-
ever a question, whether if he can prove what he alleges he is
not entitled to a decree containing the other declarations he
asks for. :

The Subdivisional Judge did not appreciate the real point
involved in the case, which is whether the plaintiff as a puisne
usufructuary mortgagee who was not made a party to a suit o
the first mortgage (as he should have been under Order 34, Rule
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who was not a party to the suit by the first mortgagee?” The
answer of the Full Bench was in the negative.
The judgment makes it clear that a stranger who buys is in
no better position than a first mortgagee who buys at the sale in
-pursuance of his decree. Their Lordships say, “ the authority
of the Judicial Committee is clear for the position that whatever
rights the gecond mortgagee as such may have at the date of
his mortgage whether to possession (if his mortgage be one with
possession and the previous one without it) or to sale or fore-
closure under section 67 (of the Transfer of Property.Act), such
rights remain altogether unaffected by the suit of the first
mortgagee without the second being a party to it and the sale
n execution of his decree.” This judgment arrived definitely
at conclusions towards which all the latter decisions were tenc-
ing and it appears to me undoubtedly to state the law correctly.
Their Lordships say that there is nothing in Goverdhana Doss
v. Veerasami Chetti (2) to support the contentions of the res-
pondent who argued in favour of an affirmative answer to the

1915.
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guestion referred. Adopting this judgment the plaintiff in this.

case, if he was a second mortgagee in possession under a

mortgage under which he was entitled to possession, could not

be lawfully ousted from possession by the mortgagor, or by the
first mortgagee, or by a purchaser at a sale under a decrec in a

suit on the first mortgage to which he was not a party. That

being so a suit for declarations that the decree and sale in the
nrst defendant’s suit was inoperative against him, and that the

second defendant was not entitled tc disturt his possession was.

open to the plaintiff in this case, and he was not obliged to seek
further relief. All he wants is to be left in the possession which
he alleges he had at the time he filed hissuit. Itisopen to him
to choose his own time for enforcing other rights which the law
may give him’in respect of his usufructuary mortgage.

The case will be remanded for trial, but the issues fixed by
the Subdivisional Judge are not appropriate. I fix the following

issues :(—

1. Did Ma Thé mortgage the holding in suit to the plaintiff

by an usufructuary mortgage and was the plaintiff in:

() (1902), I.L.R. 26 Mad., 537.
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Rawmrick Dass v. Mohamed Yacubji Dudah, 2 L.B.R., 122,

referred "to.

The facts before the Court were as follows :—

The defendant occupied a room in a house which at one
‘time belonged to A. Mahomegd Eusoof. In a previous suit
(No. 4324 of 1914) brought by the plaintiffs against the 1st
defendant for rent, one Andiappa Chetty produced a
mortgage deed by which this Eusoof purported to mortgage
the house to M.V.E.V.E. Curpen Chetty, but -as Andiappa
‘Chetty said he was not in Rangoon at the time the mortgage
was executed he did not prove that the mortgage had in fact
‘been executed by Eusoof. Andiappa had the house sold by
auctioneers under a power of sale contained in the mortgage.
‘One Kader Bacha bought the house thus sold. Subsequently
Kader Bacha sold ‘the house to the plaintiff on the 24th
April 1914. Several people were living in the house as
tenants of Eusoof. The defendant was one of them. On

the 27th April an advocate on behalf of Eusoof sent the st

defendant a letter requiring him to pay rent to him and to
no other perscn. On the 1st June 1914 the plaintiffs through
.an advocate gave notice to the tenants of their having
purchased the house and requested them to pay rent for
May. The letter also gave them notice to quit ‘the house at
the end of June, and warned them that if they did not
comply with the demands against them legal proééedings
would be taken against them without further reference. On
‘the 25th June another letter warned the tenants that if they
did not quit the house before the Ist July they would be
‘charged enhanced rents, and demand was also made for the
rent of June at the rate at which they had been paying to
Eusoof. On the 17th June the plaintiffs instituted Suit
No. 4324 against the defendant for Rs. 9 as being due for the
-rent of the room he occupied in the house for the month of
May 1914. This suit was dismissed, the learned Judge
holding that a suit by the plaintiffs for rent did not lie,
because (1) they could not be regarded as having stepped
into the shoes of the original lessor Eusoof, (2) the tenants
‘had not attorned to them and their possession should be
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