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Nea CHOK Ty Va v. Subbaya Pillay that the District Court was not acting illegally in

at - B
Mi Pwa
On,

giving the creditors an opportunity of showing bad faith,
Tin Ve v. Subbaya Pillay, 6 L.B.R,, 146,
Mi Buv. Po Saung, U.B.R,, 1910-13, 84.

This is an appeal against an order under section 43 (2),
Provincial Insolvency Act, sentencing Appellant to two months’
simple imprisonment on the ground of having “ transferred ”
fraudulently certain property which was in his possession at the
time he was arrested before he applied to be declared an insolv-

-ent. The only witness he had who was able to give any evidence

about the property in question was his sister-in-law, and from
her statements [ think it is clear that the Appellant had an inter-
estin the property, or, as the learned Judge of the District Court
caid; it was hisin part. She said that she and her mother and
her sister, the Appellant's wife, and Appellant carried on business
together. They lived and worked together. She had her stall
in the Zegyo and ber sister outside, and they shared profits.
Sometimes they sold goods in Mandalay, and sometimes they
went about to other places selling. ‘The particular goods: in
question were beingtaken by Appellant to his mother-in-law who.
was at Sinbyugyun, and they were to be sold at any festivals
there might be. Appellant was to help to sell these things, and

- he would share the profits.

I do not understand the learned Judge’s use of the word
“transfer . There was no transfer of the property. Appellant
with his brother was taking the goods to Sinbyugyun on the
steamer when he was arrested, and he made them over to his
brother to take to their destination when he had to leave the
steamer at Myingyan with the Bailiff’s Peon, A transler means
what a transfer is defined to be in theé Transfer of Property Act,
e.g., a sale, a mortgage, or agift. _ s

But the Appellant, in the schedule of property attached to
his application under section 11 of the Provincial Insolvency Act,
made no mention of the property in question,-and I think it must
be inferred that in_omitting to mention it he fraudulently or
vexatiously concealed the property within the meaning of section
43 (2) (#). Bedid not make any attempt to conceal the property
at the time of his arrest,.(compare the Peon’s statement that first
he said “ What am | to do with the goods”), and at his examina-
tion on the 13th of June in cross-examination, he admitted that:
he was taking the goods to his parents-in-law at Sinbyugyun
and that he was going to sell them.- ‘But he represented that
they belonged to his sister-in-law or his . parents-in-law and that
he. had no interest in them, which, as I have found, was not true.

" It has been urged on ‘Appellant’s behalf that having parted.
with the property before the presentation of his petition he was:
trider no obligation to mention it in his schedule, that property"
transferred before petition is dealt with under section 36, and,
that section 43 (2) does not contemplate transfers, concealments, -
efc., made before presentation of petition. But, as I have said
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already, there was no transfer and the concealment was made at
and after the presentation of the petition.

. Exception has also been taken to the procedure of the Dis-
trict Court in “ making it a rule”” in all cases to give creditors.
an opportunity of showing bad faith, etc., in view of the Lower
Burma decision in 7tn Va v. Subbaya Pillay (1). It has been
asserted that this Lower Burma Rulieg conflicts with M7 Bu
v. Po Saung (2), butI do not think it does. Itappears rather to
supplement the last mentioned decision. No attempt has been
made to show that it is incorrect, and in my opinion it is consist-
-ent with the provisions of the Act. It follows thereflore that
‘the procedure of the District Court cannot be justly objected to.

The concealment of property by a debtor applying for a
declaration of insolvency is a serious matter, and the sentence
-of two months’ simple imprisonment cannot be regarded as exces-
sive.

~ The appeal is dismissed with costs. Costs two gold mohurs,

Before Sir G. W. Shaw, Kt., C.S.1
ISMAIL ». A. H. NOLAN.
Mr. L. K. Mitter—for Applicant,
Criminal Proceduro-—.;j-].

Section 437, Code of Criminal Procedure, not applicable to proceedings
runder Chapter VIII.
Q. E.v. I'nam Mondal, 1. L. R,, 27, Cal,, 662. J
Dayanath Talugdar v. Emperor, 1. L. R., 33 Cal,, 8.
Aung Myat v, Q. E., U, B. R., 1897-01, L., 100.
Po Gaung v. K. E., U. B. R, 1897-01, 1., 96,

Proceedings'were taken against the applicant, Ismail, under
-section 3 of the Burma Opium Law Ameadment Act, 1909,
before the Western Subdivisional Magistrate, who, after taking
~evidence on both- sides, discharged the applicant. The District
Magistrate then directed further enquiry to be made before the
“Eastern Subdivisional Magistrate, holding that the Western Sub-
~divisional Magistrate had “ improperly discharged the accused ”.

I am now asked to interfere in revision on the ground that
the District Magistrate’s order was illegal. Inthe circumstances,
‘the District- Magistrate might very well have instructed the
“Government Prosecutor to support his order, but he has not
-done so, . : ' b ried

' Proceedings under Chapter VIII of the Code of Criminal

Procedure are of a special character, Section 117 prescribes
that where a preliminary order requires security for keeping the
peacé, the enquiry is to-be made as nearly as may be practicable
sin the manner prescribed for summons cases, and where the

(1) 6 L.B.R., 146, (2) UBR,, 191013, 84.
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" order requires security for good behaviour, in the mannet
- prescribed for warrant cases, except that no charge need be

framed.  In a warrant case, the order which the Western Sub-
divisional Magistratz would have passed would have been one
of acquittal under section 258 of the Code of Criminal Procedure,
but according to section 119, where it is not proved that it is
necessary for keeping the peace or mamtaming good behaviour,
as the. case may be, that the person in respect of whom the
enquiry is made shovld execute a bond, the final order which the
Magistrate isto make is one of dlscharge whatever stage the
proceedings may have reached.

Two questions then arise.  First, whether, assuming section
437 to be applicable to ;proceedmgs under Chapter VIII, an order
of discharge passed after the evidence for the .defence has been
taken should be regarded as an_order of acquittal, and secondly,
whether section 437 at all applles to proceedings under Chapter
VIII. On the second point, there are' two decisions of the
Calcutta High Court, Q. £. vs. /mam Mondal (r900) (1) and
Dayanath Talugdar v. Empéror (rgos) {2). The first of
these was a precisely similar case to the present, as far as the
report shows, In both it was held that section 437 does not
apply to proceedings under Chapter VIII; that in section 437 a
complaint- means a complaint of an oﬁence and ‘an accused
person who has been discharged, a person who has been accused:
of an offence. On consideration, it appears to me that thisinter-
pretation of. section '437 is correct. Throughout the whole of

Chapter VIII, itis to be observed that the word “ accused ” is.

nowhere used. It is indeed . studiously avoided. This fact
coupled- with the provisions of section 119, before referred to,.
by which in proceedings of this kind the final order must always
be one of discharge where a case for requiring security is not.
made out is sufficient, in my opinion, to show that the Legislature-
did not intend section 437 to apply to prodeedmgs under-
Chapter VIIL.  As pointed out in the Calcutta cases, it is always
open to the District Magistrate to institute fresh proceedings on.
entirely fresh materials.
. In the foregoing urcumstances, ‘the District Magistrate’s-
order cannot s be sustained. In another respect it was open to-
objection.  The District Magistrate made it without giving notice-
to the Applicant, although the propriety of giving notice has-
been declared in the published rulings of this Court after a con.-
sideration of all the High Court decisions on the subject (see-
Aung Myat v. Q. E. (3) and Po Gaung vs. K. E. (4).

The District Manlstrate s order directing further enquiry is-
set as:deg 8 , o

() LLR., z]; C.aL 56; ‘. ..(3) U.B.R, 1897-01, L wn

fAATT D sa Ma IATIRD «Qaa e’ T
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Before Siv G. W. Shaw, Ki., C.S.1.
KING-EMPEROR 2. MI MEIN GALE.

Penal Code—317.

Abandonment of child by mother giving bivth unassisted.
Questions whick arise.
Mi Mav. King Emperor.—Criminal Appeal No. 20 of 1906 (unpublished).

Mi Mein Gale, the accused in this case, was a woman of zo.
‘The Sessions Judge described her as powerfully built, but repul-
sive-looking and of a low type. He noted that according to the
-evidence she was perfectly sane and that on her trial she displayed
undoubted sagacity in defending herself. She had never been
:married but had bhad one child two years before, and she was
charged here with causing the death of another child she had
just given birth to, and abandoning it. ;

The Sessions Court found her not guilty of murder and culp-
-able homicide (sections 302 and 304, Indian Penal Code), but
.convicted her of leaving the child in a bush by the roadside, with
‘the intention of wholly abandoning it (section 317, Indian Penal
‘Code), and sentenced her to five years' rigorous imprisonment,

The Sessions Judge referred to an unpublished decision of
‘this Court M7 Ma vs. K. E. {1; as having afforded him much help.
-Cases of the kind are rare in Upper Burma, but they do occur,
.and the information collected in Mi Ma vs. K. E. from Lyon’s
and Taylor's works on Medical Jurisprudence, on points which

-commonly arise when Wwomen are charged with causing the death-

-of their children or abandoning them, is no doubt likely to be of
-assistance {o Magistrates and Sessions Judges. A copy of the
judgment is therefore attached. There were many circumstances
‘which combined to make it doubtful if Mi Ma was guilty of
-any criminal offence. -

Here the facts were different. The accused was not a

-out regard for its safety or comfort. Making all allowance for

- the condition of a woman delivering herself - away from help, it-
ds difficult to reconcile this conduct with any intention but that of-

-abandoning the child wholly, and this inference is confirmed by
‘her subsequent conduct. .

+  She was unusually strong, she walked ﬁeariy E rﬁ_ile and ‘a half.
immediately after giving birth to the child and throwing it into-

the thorn-bush, and although displaying signs-of distress, was able

‘to give a false account of her condition to her companions, and to -

-dispense with any assistance even after she reached home. She
.also denied having given birth to a child, when she was ques-

‘tioned. by the Headman next morning, and she never asked after

‘the child’s welfare at any time, or showed any solicitude on' the
subject. ; ;

_pr'zgggara. The position in which the child was found showed
‘that she must have deliberately thrown it into a thorn-bush with- -

(2)- Criminal Appeal No. 20 of 1906,

Criminal
Revistor
No. 23 of
1914,
March 23rd.
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I am of opinion that the learned Sessions Judge was right in-

- finding the accused guiity under section 317, Indian Penal Code.

In acquitting her on the charges of murder and culpable homicide
he went, as far as the evidence justified him in going, in her
favour, The punishment was by no means excessive. She has
not appealed and I have dealt with the case in Revision. There:
is no grouud for interference. '

" The proceedings are returned.

Criminal Appeal No. 20 of 190b.-
M[ MA 2, KING-EMPEROR.
I Fudgment.

Appellant, Mi Ma, an unmarried girl of 16, has been convic-
ted under section 317, Indidn Penal Code, and sentenced by the
Sessions Court to seven years’ rigorous imprisonment.

On the 22ad August last, Appellant gave birth to a child in.
the jungle, close behind the hut of a tari climber named Nga Pu.
She covered it with some palm leaves and walked home a dis-
tance of 3co yards {or nearly ith of a mile). Almost imme--
diately Nga Pu heard the child cry, and went to where it was
lying, He then left it in charge of another tari climber, and ran
to the village to report to the Headman, telling everybody he
met on the way, One of the persons he told was Mi Dinga,
Appellant’s aunt, who at once suspected Appellant and went to
her father’s house and asked her if the child was hers. By this
time Appelant had been received by her step-mother, Mi Lan, and’
was being-attended to by her and an aunt, Mi Gyan Tha. These
women had suspected what had happened when they saw her come-
in weak and perspiring, and had' taken her to her room; and:
almost immediately, as I gather from the statements of the wit-
nesses, Nga Pu had airived with the report of what he bad found.
Appellant is the Headmau's daughter. Mi Lan and Mi Gyan.
Tha- hearicg the report asked Apgpellant if this was her child.
She answered that it was, and begged them to go and fetch  it..
Next, Mi Dinga arrived, and asked the same question, and Appel--
lant made the same reply. . All these incidents seem to have suc--
teeded one another at very short intervals. - The child was . brought
home promptly and properly attended to. It seemed to be in:
good health and lived till the 26th. On that day, in the morning,
it was attacked by what the Burmese call “ child’s disease,”
and died.in the-afternoon, The death was at once reportedto:
the Police and the body sent to the Hospital. The Hospital,
Assistant examined it the same day. His evidenceis that the skull
bones in two places were depressed and pressing on the brain,
injuries likely to cause death in four or five hours.” He also found
a scratch, and what he supposed to be finger-marks, on the neck.
The learned Sessions Judge refused to- accept this evidence as:
sufficient to support a charge of murder, but he held that it. gave
a-much more serious complexion to the case as tending. to: show
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‘that Appellant had not done her best for the child. He thought
that in leaving the child in the jungle and walking home without
any attempt to send for it, she must have intended to abandon it
wholly, and that her treatment of it probably accelerated its
death.

The witnesses deny that there were any marks of injury on the
child, and say that it suffered f. om nothing but child's disease or
fits,

"1 am unable to detect in the evidence any trace of annoyance
or displeasure on account of the child’s existence in any of the
Appellant’s relations, _

In the circumstances detailed above, the probability of any
one deliberately doing the child to death by injuring its head or
sqeezing its throat appears to me to be extremely remote.

The Sessions Judge also took this view,

I'have referred to the records of the only two cases of a
similar kind to be found in this Court, and I have also examined
Lyon’s and Taylor's works on Medical Jurisprudence. In the
latter [ have found what appears to me to be most important and
helpful information. :

The two previous cases difiered considerably from the present

In the first {sce Criminal Appeal No, 62 of 1904 of this
Court) the accused wasa woman of 24, a Manipuri, who had had
two husbands and had borne two children before. She gave birth
to a child in the jungle early in the morning and abandoned it 3

situ, walking home a distance of 350 yards. She said nothing to

a'n'fg’ody about it. It was accidently found dead by a Policeman
at 7 a.m. One of its eyes had been pecked out by a crow, and
_ it might have suffered from hzmorrhage from the navel cord.

The mother’s defence was that the child was born dead, which
was proved to be false. The child was illegitimate, and having
regard to all the circumstances, it was held that the accused
abandoned the child deliberately with the intention of causing
its- death, and her conviction under section 302, Indian Penal
Code, was upheld, though the sentence was reduced to transpor-
tation for life. - ; .

In the secoid case (see Criminal Appeal No, 108 of 1605 of
this Court) the accused was a Burman woman of 26, but
recently married, and the child was illegitimate. It was born- at
home and taken and left in the jungle soon after sunrise, and was
found about 4 P. M. the same day, and brought home alive.
With care it might havelived. It died of convulsions two days
Jater. The accused had had another (illegitimate) child before,
She wzs sentenced to six years’ rigorous imprisonment under
section 317, by the Sessions Court, and the conviction and
sentence were upheld. ' - ‘

In the present case we bave a young girl of 16, without any
previous experience. There is nothing to show that her story is
uutrue, that she was delivered suddenly and unexpectedly when
out gathering palm leaves alone.” As I have already remarked,

‘Mr M

v.
‘K=E.
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'no appreciable time seems to have elapsed between her arrival at

‘her father’s house and the arrival of Nga Pu with his report, imme-

.diately after which Appellant confessed that the child was hers."

. We have therefore as against her nothing but the facts that
she did not get assistance for the chiid on her way home, that she
did not immediately tell her relations what had happened, and that
the Hospital Assistant found-at his pos¢ moréem examination of

-the child’s body what he believed to be marks of violence deliber-

ately used to cause the death of the child.

The following remarks and information taken from the
second volume of Taylor's works, above cited, seem.to me to
-deprive these facts of all value as evidence of Appellant’s criminal
‘ntention. On page 392 in connection with the danger of suffo-.
cation to a new-born child, we find quoted from W. Hunter:—
“ An uphappy woman delivered by herself, distracted in her mind
-and exhausted in her body, will not have s.n:nath or recollection
enough to fly instantly to the relief of the child” and “a primi-
paraxs fémale may faint or become wholly unconscious of her

_isituation, ‘or if conscious, she may be ignorant of the necessity of

removing the child.”

- Again on page 398 in connection with death by drownmg in
‘cases of sudden and unassisted delivery :—* Alone and unassisted,
the mother of an illegitimate chiid may be placed under circum-
stances. of the gréiLcst suspicion, although innocent of any
-attempt to destroy the life of her child.”

And although cases often occur in which women exh:b:t a

~remarkable power of exertion immediately or very soon after

delivery,~—instances are given on page 407, where it is remarked
““A firm resolution, with a strong desire to conceal her shame
enable a woman to perform immediately after her delivery acts

-connected with the disposal of the body of her child, which, from

ordiniary experience, might appear to be much’ beyond her
strength,” —these are exceptions to the general rule,

At pages 406 segg. Taylor deals with cases “of sudden
delivery and gives numerous instances, among przmipavae, as
well as other y women, and says ‘‘a woman may be thus suddenly

“and unexpectedly delivered while in the erect posture, although

_ I'p. 405 ana

1.hls is not common among primiparvous women, and several
.injuries may thus be acc:dentaily produced on the. head of a
-child.,” In such cases.the child falls to the ground with or with-
.out injury and the umbilical cord is ruptured Fractures of the
-skull are rare but may ‘occur, e.g., in oné case (of a2 primipara)
.the result was a soft tumour 2 or 3inches across on the. left
-parietal bone, slightly ecchymosed, and the -child recovered; in

.another, mentioned as published by Swayne, there was merely 'the

appearance of a bruise on the head, and the cord was ruptured
-three inches from the navel.. “ The child did not suffer from the
fall and continued well until six days after its birth, when it was

" seized with convulsions and died.” ~ A fissure one and balf inches
. long was found in"the upper part of the 1éft parietal bone, a clot
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of blood between the durq mater and the bone, and congestion
of the vessels of the membranes. In another case death was
caused by effusion of blood on the brain, without fracture of the
bones of the skull : in another by a large fissure on the right
parietal bone, with great effusion of blood.™ Other cases are
mentioned of parietal fissures in which the children recovered.

On pages 402 and 403 cases are dealt with of injury .to the
head attended with marks of violence {fractures or tumours with
effusion of blood) from mere uterine pressure, and in one instance
death occurred only 23 days aftér birth.

On page 413 it is explained that similar injuries may ‘be
caused accidentally by the mother in effecting self-delivery.

And Taylor observes {on page 403) that there are no certain
signs by which fracture before death can be ‘distinguished from
fracture recently after death.

' On page 404 he explains that fractures caused by the expul-

sive efforts of the uterus are generally slight,— merelyfissures in the .

bones beginning at the sutures, and extending for an inch or less.

At page 329 he says, “In general when children are mur-
dered, the amount of violence inflicted is considerably greater
than that which is required to destroy them—whereby satisfac-
tory proofs are occasionally obtained™; and on page 406: “In
cases of murder by violence on the head, the injuries are com-
monly much more severe {than in the case of injuries from

uterine pressure). The bones are driven in, the brain protrudes,

and the scalp is extensively lacerated.”

Then 6u pages 416 segg. wé have an account of marks simu-
dating violence on the neck, which are accidentally produced.

I may quote finally a remark with which Taylor introduces
ithe subject of infanticide (page 31g). * The strongest motive for

destroying the infant appears to be shame or the disgrace of-

having an illegitimate child. 7ke crime is only aitempted
where pregnancy has not been discoverved, and where delivery
s effected tn concealment.”’

" To’apply this information to the circumstances of the present
case, ' .
First the medical witness's description of the head injuries is
that there were contused wounds {or contusions), one on the sagittal
:suture three inches by three inches, the bones depressed half"an
inch” and pressing on the brain, but not fractured, the other on
the occipetal bone, on the right side of the middle line two inches
by two inches, the bones depressed one-third inch. Externally there
was a red circular swelling, in each place. It appears.to me that
in their general features, these injuries resemble those described
‘in Taylor as occurring either from uterine pressure, or from
wviolence in self-delivery, or from the fall in Sudden delivery in the
erect posture. The medical witness was a Hospital Assistant of
12 years’ service, who had never made a post morfem examina-
tion of an infant before. It might have been useful to examine
the Civil Surgeon with reference to the Hospital Assistant’s

Mz MA.
V.
K.-~E.
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E{:’M‘ descriptions of the injuries, and the injuries referred to in Taylor..

K-E.  Unfortunately this was not done. In the absence of such expert.

‘ evidence on the point, and having regard to all the circum-
stances, I think that there is a distinct probability that the head:
iniuries were caused accidentally at the time of delivery, and
that they were not so immediately dangerous as the Hospital
Assistant supposed, but led to the child’s death after four days (cf.
the case from Swayne above mentioned). This view is supported:
by the evidence of Mi Pwa Su, the first woman who went to the
child’s assistance. According to her the navel cord was about four
inches long and untied ; facts consistent with rupture by the fall
in delivery in the-erect posture. The marks on the neck are.
described by the Hospital Assistant as a slight scratch and * two.
reddish depressions (one) on either side of the throat apparently.
caused by the pressure of fingers.”

These do not differ materially from the marks referred to by
Taylor as being often accidentally produced. '

It may be noted that the Hospital Assistant’s opinions in
regard to delivery in the erect posture are shown by Taylor's
work to be wréng. It follows that the injury found by the

- Hospital Assistant cannot be :considered as evidence against
éppella—nt, even to the limited extent admitted by tbe Sessions-
ourt,

And I thiok it-is impossible to infer with reasonable certainty
from Appellant’s failure to seek assistance on her way to the-
village that she intended to abandon her child. She was not:
.actively doing away with the child. She was not therefore
actuated by resolution and other strong feelings which according:
to Taylor give abnormal strength to women in such a conjunc-
ture. The exertion of walking 350 yards must have told upon.
Appellant. The evidence showed that she arrived at the house-
perspiring and unwell, Having regard te the remarks quoted.
“above from W, Hunter, it would be unfair to infer that Appellant:
was guilty, from her silence at and before this time. 1f she had.
continued to keep silence after she had had time to recover
strength and when she was clearly able to speak about what had.
occurred, the case would be different. But as we have seen
Nga Pu’s report was made very shortly after Appellant's arrival,
and she then admitted, when asked, that the child was hers and
begged that it might be sent for. The fact that Appellant had
concealed her pregnancy cannot be taken into consideration as
‘evidence against her in this case. It proves nothing.

For these reasons I am of opinion that grave doubt exists as
to the guilt of the Appellant, and I set aside the conviction and
sentence and direct that she be acquitted and released.
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Before Sir G, W. Shaw, K¢., C.S.1.

MI HMAT TOK anND 6 oTHERS 2. NGA KYWE HLA anp
2 OTHERS.

Mr. C. G.S. Pillay—for Appellants.
Mr. S. Mukerjee—for Respondents.
Transfer of Property—ro8(A).
Held,—Applying the rule contained in section 108 (%), Transfer of

Property Act, as a rule of equity, justice and good conscience, that-a tenant
is entitled to compensation for mango trees he has planted.

Ngz 0 v. San Ko., U.B.R., 1892—05, II, 548.
Po Chein v. Mi Pwa Thein, U.BR., 160709, 11, Civil Procedure, 21..

These are cross-appeals under section 13 of the Upper Burma
Civil Courts Regulation. [ deal with them. together and refer to.
the parties simply as Plaintiffs and Defendants, Plaiotiffs sued
for possession of 20 mango trees standing on 1°54 acres of land,.
Holding No. 55, Kyegyaung-kwin. They alleged that the land
belonged to them and that they bhad let i, or rather that their
predecessor had let it to the father of the Defendants 20 years.
before suit ; that the Defendants and their father planted the
mango trees on the understanding that they would hand over
the trees with theland when the lease .was determined, but that
when Plaintiffs demanded the return of the land with the mango-
trees, the Defendants made over the land oaly and refused to-
give up the trees, Plaintiffs valued the trees at Rs. g6, .

The Defendants said that the land belonged to the joint
ancestor of the parties and was never let to their father, Nga
Pein. They denicd also that the trees were planted with the
Plaintiffs’ permission in the Circumstances alleged, and denied
that they returned the land. They valued the trees at Rs. 461.

.- The Courts below agreed in finding that the Jand belonged to-
the Plaintiffs exclusively and was let to the Defendants a%
alieged, that the Plaintiffs received rent and that they got back
the land. They also agreed that the valug of the trees was as
the Plaintiffs alleged, and not as the Defendants alleged. In
those findings I entirely concur. . ; '
~ The only point remaining for decision is as to whether the
Defendants were entitled to compensation for the mango trees,
The authorities cited by the Township Court in support of its
view that the Defendants were not entitled to compensation were-
not autherities to that effect. As the learned Additional Judge
of the - District Court observed, the case of Nga O v. Saz Ko (1)-

(x) U. B. R., 1892—g6, 11, 548.
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was a case of a usufructuary mortgage, Under the Transler of

" Property Act, section 108 (%), the rule in respect to leases is

different. On this point Dr. Gour says in his commentary
“The term ‘attached to the earth’ is defined in section 3, and
therefore all things which -come within the purview of that defini-
tion may be removed by the tenant. Thus, for example, trees,
shrubs, . . planted . . by the tenant may be removed
by him; but they must be removcd before the determination of his
tenancy, after which he cannot be allowed to sever them. In
England the lessee would at no time be entitled to remove these
which would there be usually treated as permanent fixtures . . .
But it may be here mentioned that thisrule was never followed
in India even before the passing of the Act. Thus in the Full
Bench case decided as far back as 18€6, it” was laid down that,
according to the usages and customs of this country, buildings
and other such 1mprovements made on land do not, by the mere
accident of their being attached to the soil, become the property
of the owner of the oil. The general rule is that, if he who
makes the improvements is not a mere trespasser, but is in
possession under any &ond fide title or claim of title, he is
entitled either to remove the materials, restoring the land to
the state in which it ‘was before the improvement was made, or to
-obtain compensation for the value of the building, if it was
allowed to temain for the benefit of the owners of the soil, the
-option of taking the building or allowing the removal of materials
remaining with the owner of the land in those cases in which the
‘building is not taken down by the builder during the centinuance
-of any estate which he may possess. And this rule is, it may be
stated, at least as old in India as the corresponding contrary rule
in England ” He proceeds to quote from the Hindu and
Muhammadan laws in support . of this statement and refers to a
similar rule in Fustindan’s Institutes and goes on * The prin-
<iple of the maxim g¢uio guid plantatur solo solocedrt has then
no sanction in either the text or case law of this country . .. ..
and it is sufficient tosay that the rule now sanctioned by the
Legislature has been uniformly followed in this country, both on
account of its being consistent w:th the sacred texts, as with
justice, equity and good conscience.”

The Lower Appellate Court did not Londesceud to c1te any
authority. for hoiding thatthe Defendants were entitled 6 any
compensation, but 1 think that the quotation which I have just:
made from Dr. Gour’s commentary furnishes ample authority for
following the rule stated in section 108 (%) of the Transfer of
Propert Act as a rule of justice, equity and good conscience.:

It follows that the decision of the Lower Appellate Court was
7ight, and that the cross-appeals must both be dismissed.

As’ the Courts below Have both found that the Defendants
returned the land to the Plaintiffs, and as this finding is sup-
ported by the evidence, I do not consider it- necessary to allow
-the Plaintiff to amend the plaint. In-view of the foregoing



UPPER BURMA RULINGS. 13

findings on the facts, reference to Po Chein v. M7 Pwa Thein
(1) is itrelevant: . )

The Lower Appellate Court ordered the parties to bear their
own costs, and I think that in view of the course which the case
took, this was a proper order. The parties will bear their own
costs in the present appeals. .~

Before Sir G. W. Shaw, K¢t,, C.5 1.
MIRZA HIDAYAT ALI BEG ». NGA KYAING.

Mr. K. K. Roy—for Appellant. |  Mr. 4. C. Mukerjee—tor Respondent,

Paper Currency Act, 23-24.

Evidence 57 (i) 115.

Contract 23. :

Negotiable Instruments Aet, 120, o

Held,—A promissory note containing an undertaking to pay a sum of

money on demand to a specified person, or order or bearer (si¢) is in contta-
vention of section 24 of the Paper Currency Act, I1I of 1903, and the agree-
mient is therefore void under section 23, Contract Act,

Po Tha v. D’Attaides,s L. B. R, 191.

get‘ha Parkha v. Ram Chandra Vithoba, 1. L. R, i6 Bom,, 689,
hanji G. Desmane v. Taylor, 4 Sind Law Reports, 44.

Attorney<General v. Bivkbeck, 12 Q, B. D., Gos.

Bensley v. Bignold, 5 B. N. A., 335.

Nga Waik v. Nga Chet, U. B. R. 1g07—09, II, Evidence, 5.

Plaintiff-Appellant sued for Rs. 1,414 being the balance of
principal and interest due on a promissory-note. The Subdivi-
sional Court dismissed the suit on the ground that the promissory-
note was payable to bearer on demand, and therefore contravened
section 24, Paper Currency Act, III of 1905, an objection taken by
the Defendani-Respondent in his written statement. The learned
Judge relied upon the Lower Burma Case of Po Tha v. D’ Attaides

2 .

The Plaintiff-Appéllant onappeal to the District Court conten=
ded that the promissory-note was not payable to bearer, that the

Defendant-Respondent was estopped by section 115 of the Evi-

dence Act from setting up an illegal act of his own as a defence;
alsothat Plaintiff-Appellant was entitled to a decree on. the
Defendant-Respondent’s admission.  The District Court found:
Eal'faiusl: the Plaintiff-Appellant on all these points and dismissed.
e appeal. : ;

Plaintiff-Appellant now comes up in second appeal under sec-
tion roo, Civil Procedure Code. On his behalf several objections:
are taken. First, it is contended that the promissory-note is not.
_payable to bearer on demand. The actual wording of the docu--
ment was “ On demand I, the undersigned so and so, promise to pay-

“(1) Us B. R., 1907—09, 11, Civ. Pro,, 2t.
) {29).@. L.B.R, 191.
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14 UPPER BURMA RULINGS.

“to Mirza Hidayat Ali Beg . . . . . . ororder or hearer the sum
“of Rs. 1,000 only, etc.” The learned advocate argues that the
words “ or order "’ govern the interpretation of the words ¢ or
bearer ”” and therefore “ or bearer”’ means the bearer of the order,.
in other words, the meaning is just the same as if “or bearer
had not been added, He is unable to cite any case in which a
promissory-note worded in this mauner has been interpreted, in
the way in which h= wishes the present document to be interpre-
ted, and the authorities which he cites do not, in my opinion,
support his-contention at all. . Properly speaking a document, say
a cheque, may be made payable to * so and so or order” or else
may be made payable to *“ so and so or bearér.” . It is not cofrect
to make it payable to ‘' so and so or order or bearer,” butif this
incorrect woiding is used, 1 think that clearly- the words “or
bearer”’ make-it a document payable to bearer. g

- The next point is one raised tentatively by Farren, J. in ¥etkea
Parkhav. Ram Chandar Vithoba (1892) (1) to the effect that the
‘provisions of section 24, Paper Currency Act, donot prevent the:
Ppayee of a promissory-note made payable to *“ so and so or bearer
on demand ” from recovering on the document. This suggestion
was followed and given effect to-by the Judicial Commissioner of
Sindh in the case of Dhanji G. Desmane v. Taylor (2). The
full report is not available, but the case is quoted in Indian cases,
Volume VII, page 604. The learned Judge apparently held
that neither the consideration nor the object of the agreement
was unlawful. Farren, ]. in his remarks had admitted that-in an
English case, ditorney-General v. Bérkbeck (3) a contrary opi-
nion had been held by the Court of Queen’s Bench, but the report
f that case is not available, The Lower Burma case cited in
the lower Courts however clearly held that the contract was one
forbidden by law, and that consequently, the Plaintiff could not
Tecover upon it, and another English case Bexnsley v. Bignold (4)
was cited as authority for this view. The report of this Tast men-
tioned case is not available. But it appears to me that the
provisions of section 23, Contract Act, are clearly against the
-Plaintiff-Appellant, The ccnsideration for the loan of Rs. 5,000
or for the Plaintiff-Appellant’s forbearing to sue for an old debt
of Rs. 1,000 whichever it may be, is the Defendant-Respondent’s
promise to pay Rs. 1,000 on demand to the Plaintiff-Appellant
-or order or bearer, and that promise being, as I have just held,
in contravention of section 24, Paper Currency Act, it is forbid~ .
-den by law. The entire agreement therefore is void as expressly
-declared in the last clause of section 23, Contract Act.

Next, it is contended on behalf of the Plaintiff-Appellant that
section 120 of the Negotiable Instruments Act debarred the
Defendant-Respondent from - pleading that the document was
woid. On this point, section 120 is confined to suits by a holder

(1) L L. R., 16 Bom., 68g. ) Q. B. D.,605. -
2) 4 Sindh I_.a_w Report 44. @) %, B. N. A, 335.
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in due course, and as far I can understand a holder in due course
does not include the payee of a negotiable instrument payable to
bearer., Apart from this moreover, it seems to me that, on the

face of the promissory-note in question, the Courts are bound to.

take judicial notice of the provisions of section 24, Paper Currency
Act, without the Defendant-Respondent having raised the objec-
tion in his defence at all (section 57 (1), Evidence Act).

The last point raised is that apart from the promissory-note,
the Plaintiff-Appellant was eatitled to a decree on the original
-consideration. This question was exhaustively dealt with in Vge
Waik v. Nga Chet (1). The conclusion there come to was that

where a loan exists independently of the bill or note, that is,

where a promissory-note is executed for a debt which already
exists, the Plaintiff can succeed on the original consideration. In
the present case, it was admitted on both sides in the plaint and
written statement that the Defendant-Respondent borrowed
money from the Plaintiff-Appellant years before the execution of
ithe promissory-note in question on interest, and -paid principal and

interest on account, leaving a- balance of Rs. 1,000 at the time of -

execution of the promissory-note in question. Provided the
Plaintiff-Appellant’s suit was within limitation, he was therefore
entitled to a decree apart from the promissory-note. This matter
was not gone into.

The decrees of the Lower Courts are set aside, and it is
«directed that the case be remanded to the Court of first instance
under O. XLlI, r. 23, read with O. XLII in order that the Court
‘may go into the question of the Plaintiff-Appellant’s claim on the
original consideration and come to a fresh decision apart from the
‘promissory-note, The Plaintiff-Appellant.should, at the outset,
be allowed to amend his plaint by the addition of a prayer for a
-decree on the original consideration, and any allegations of facts
-on which he may rely for his contention that the suit is within
‘time. Costs will abide the final result.

A certificate will be granted to the Plaintiff-Appellant under
‘section 13, Court Fees Act.

(1) U. B. R,, 107—09, 11, Evidence 5.
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Before H. E. McColl, Esg., [.C.S.
BHAI KHAN zs. DES RA]J.
- My, A, C, Mukerjee—for Applicant.
My. ¥. N. Basu—for Respondent,
Civil Evocedure—0, XXX VI, v. 5.
Attachment before judgment,

Held,~that a Civil Court has not power to attach before judgment
property situate outside the local limits of its jurisdiction, and that the Code-
of 1908 has effected no change in the law in this respect.

Kin Kin vs. Nga Kyaw We and two others, U. B. R,, 1907-09, I, Civil
Procedure Code, 13. :

Haji Fiva Nur Mahomed vs. Abubakar Ibvahim Memam, 8 Bom. H.C.R..
0.C.J. 3. |

The question for decision in this application is whether a.
Civil Court has power to issue a warrant of attachment before
judgment on property situated without its jurisdiction. . '

In Kin Kin vs. Nga Kyaw We and two others, ) it was-
beld that Courts had not this power under the Code of 1882,
but the learned District Judge has held that there has been an
alteration of the law. '

The words “ within the  jurisdiction of the Court” which.
appeared in section 483 of the Code of 1882 have been omitted
in O. XXXVIII, v, 5 of the present Code, and it is urged that as.
the word *‘property” is now not qualified in any way, it must
include both property within and property without the jurisdic-
tion of the Court, and that the deliberate omission of the words.
mentioned shows that the Legislature intended to alter the law. .

But if the malter be gone into a little_deeper, this reasoning
does not appear to be sound. The word “property” appears in.
many sections in the Code without any qualification and’ yet
clearly meaning property within the jurisdiction of the Court, e.g.,
in O. XXI, rr. 11, 12, 21. The Legislaturé have gone back in
‘this respect to the language of the Codes of 1859 and 1877, under-
which Codes it was held that the property which a Court could.
attach before judgment was property within its jurisdiction. This
was held in Haji Jiva Nur Mahomed vs. Abubakar lbvahim
Memam, * overruling a previous decision of the same Court to
the opposite effect, and the reasons given for the decision appear-
to me to be very weighty. The learned Chief Judge said *“ Primd-
Sacie when we look to enactments relating to the powers of a
Court over the property of litiganis we should expect to find:
those enactments concerned with property, whether it be move-
able or immoveable, which is situated within their local jurisdiction..
Even Courts of Equiry in England and America, which exercise:

" (1) I UB.R, 0709, C.P.Co 13
(*) 8 Bom. H. C.R. 0.C. ], 29.
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the widest jurisdiction do not a(tempt to operate directly in rem
: whcn the res is beyond their local jurisdiction but act in personam
only” . . . . “Ifthe original Court has not power immedi-
ately to execute its own decrees in the district of another Court,
and execution of them can only be obtained by the interveation of
the latter, we should require some very distinct language on the
part of the Legislature to show that it intended that the Court in
which ' the,suit is brought can make or execute any order of
attachment before ]udgment of property situate beyond the local
[imits of its jurtSdlCthD

The omission of the words “ within the jurisdiction’ certamly
at first sight makes it look as if the Legislature did intend to
alter the law, but they have reverted to the language of the Civil
Procedure Code of 18509, and if it were held that the word pro-
perty included property outside the Court's jurisdiction merely
‘because it was not qualified, the same argument could be applied
to other sections in which this word occurs, and the omission of
the words “ within the jurisdiction ” in one section would lead to
an interprefation of other sections which, certainly, was not
intended. It is to be noted that the Legislature considered it
necessary to add to section 16 of the present Code an explana-
tion of the word property used in that.section as “ property situate:
in British India.” One would have thought that if they

‘intended the word * property ” in O. XXXVI1{I, 7. 5, to have the
same meaning they would have said so.

It has been urged that the Report of the Seléct Committee oh
the -Civil Proceduvre Code of 1908 shews clearly that there was
an intention to remove the restriction imposed by the words
“within the jurisdiction,” but the question is rather what the-
Legislature have done than what they intended to do, and for this.

reason it has been held by the Pruy Council that a Court is not :

justified in referring to the proceedings of the Legislature which/
_resulied in the passmg of an Act as an aid to the construction ofy
any of its provisions,
- I am.of opinion therefore that a Court has not power to
.attach before judgment property situate beyond the local limits.
of its jurisdiction.

The order of the District Court Mandalay, is accordmgly' set
aside with all costs.

Advocate’s fee, two gold mohurs.

Baar Kgass
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Befove Siv G. W. Shaw, Kt., CS.1.
JUGARAM » NGA TUN BAW.
Mr, L. K. Mitter—for Applicant.
Workmen’s Breach of Contract—2.

Where Complainant told Respondent to do no more.work and came to
an agreement with Respondent for the repayment of the balance of the
money advanced.

Held,—that the Workmen ’s Breach of Contract Act did not apply. In
the matter of Anusuri Sanyasi, LL.R,, 28, Mad 37. A.L. M. S. Subramonien

Chetty v. Gangaya, 4, L. B. R, 365.

The District Magistrate has submitted the proceedings in this
case for orders in Revision, being of opinion that the Subdivisional
Magistrate misunderstood the Workmen s Breach of Contract
Act and the Contract Act..

After perusing the record I agree with the learned District
Magistrate.

The Complainant called no wilnesses. On the other hand
there was evidence which the Magistrate believed on the side of

the Respondent, Tun Baw, to the effect that Complainant told

Respondent not to do any more work but to repay the balance,

-and that a settlement was arrived at by which Complainant accept-
-ed a pony and other things in part payment and agreed to waive

Rs. 60, leaving a balance of Rs. 100, for which Respondent
mortgaged and promised to make delwery of a piece ol land worth
Rs. 60, and to pay Rs. 40, in Naydn 1276.

Respondent would seem to ha.ve failed to deliver the land as

‘promised. But I do not think that failure brings the case back

under the Workmen’s Breach of Contract Act. By his ownact

‘Complainant in my opinion took it out of the Act when he told

Respondent to do no more work, and after that, and after the

:settlement, the Respondent’s lla.blhty was purely a civil hab:hty

[CA In the matter of Anusuri Sanyasz ()}
The Subdivisional Magistrate relied upon the Lower Burma

.case of 4. L. M. S. Subramonien Chetty v. Gangaya (*). But

that was not a case under the Workmen’s Breach of Contract
Act, and therefore cannot be taken asan authority for applying

‘the Workmen’s Breach of Contract Act in the circumstances of
‘the present case,

The order of the Subdwismnal Magistrate is set aside and
the complaint is dismissed. If the Complainant wishes to take
proceedings for the recovery of the balance due to him, he must
go to the Civil Court. :

() I L.R. 28 Mad., 37.—() 4 L. B, R, 356.
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Before Sir G. W. Shaw, Kt., C.S.1. gm{::!
NGA SAW KE AND 4 OTHERS ». KING-EMPEROR Ng;if of

Mr. H. M, Liitter —for Applicants, ¢ Fune 23vd,
My, R, G. Aiyangar—for the Crown. >
Criminal Procedure,~155, 190 (1) ().

There is no authority in the Code of Criminal Procedure for examining
a Police Officer submitting a prlice report in a non-cognizable case under
section 190 (1) (&) of the Criminal Procedure Code as if he wasa com-
plainant, The Magistrate receiving the repcrt may order an investigation
under section 155, Criminal Procedure Code, if he has reason for doul;ing
its correctness, :

King-Emperor v. Nga Thaung—Upper Burma Rulings, 1904-1906, I,
Criminal Procedure 25. -

' : * . * * ¥

The Magistrate who first dealt with this case entertained it on
a police report by a head constable. He proceeded to examine
the head constable on oath as if he was a complainant, and then
ordered a police investigation. ‘As explained 10 years ago in
King-Emperor v. Nga Thaung, (*), a police report in 2
non-cognizable case is a police report within the meaning of
section 190 (1) (8), Criminal Procedure Code, and there is no
authority in the Criminal Procedure Code for examining a Police
Officer submitting 2 police report under section 190 (z)(8), as if he
was a complainant.

It was, however, open to the Magistrate to order an investiga-
tion under section 155, and this appears to be the proper course
for a Magistrate to take, when he receives a police report in a
non-cognizable case and has reason for doubting its correctness.

Bejore Siv G. W. Shaw, K¢., C.5.1. Civil
'CAPTAIN HODGKINSON LACK, LMS. o. T3
P. GALLAGHER. ’ 1914 .
) o Fune 15tk

Mr. R. G. Aiyangar—for Applicant.
Contract g—Implied Contracts.

Claim by a Civil Surgeon, an officer of the Indian Medical Service for
two professional visits to the wife of a Government servant at Rs, 16 a visit
‘where no agreement had been come to as o fees.

Held—that it was for the Court to decide whether the claim was reason- -

able.and that it was reasonable,
Rawlins vs. Daniel, 2 Agra, 56.
Plaintiff-Applicant who is the Civil Surgeon of Bhamo sued
to recover Rs 32 being his fees for two professional visits to the
Defendant-Respondent’s wife,

(%) U. B.R,, 19041906, L. Crl. Pro. 25,
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The Small Cause Court gave him a decrée for Rs. 4 only and
directed that this sum should be paid by monthly instalments of
Rs. 2 and further the Court refused the Plaintiff-Applicant costs.

The Judge relied upon a case Rawlins v. Danizel, (*) quoted
in Woodman's Digest, where it was held that (under the circum-
stances of that particular case) one-fth of the monthly income of
the Defendant was the fair amount to which the Plaintiff was
entitled - for his professional attendance on the family of the
Defendant (who was a public servant) for a year.

. The Judge also held that Plaintiff-A pplicant was not entitled to
claim fecs for his second visit because he made it without being
specially summoned, and as the Plaintiff-Applicant said, in the
ordinary course of his work to see how his patient was grogressing ;
that the tlaintiffApplicant was not justified in refusing Rs. 10
which were sent to him by Money Order, and that his conduct
in attempting to charge. the Defendant-Respondent’s family
individually was ‘most reprchensible. The Plaintiff-Applicant
admitted that he refused to accept a Money Order for Rs. 10
sent by Defendant-Respoadent’s wife, and that when Defendant-
Respondentiobjected to the charge made for the second visit, and
begged Plainuff-Applicant to réduce his claim 01 the ground of
Defendant-Respondent’s small income, ke wrote a letter to
Defendant-Resjondent pointing out that on the occasion of both
visits he was asked to attend to a child, and enclosing a ‘ modified
bill’ charging Rs. 32 more for attendance on the child or Rs. 64
in all, and he explained that he sent the mocified bill mercly. to
show Defendant-Respondent that the first bill was not excessive,

~ The D.fendant-Rezpondent apparently did not file a written
statement, but the Judge examined him at the first hearing,
and he then admitted that no fees had been mention=d between
Plaintiff- Applicant and hiwn, and said that his salary was Rs. 8o
a ‘month, that his mother, wile and child were dependent on him,
and that he wished to pay by small instalments; in other words,
he did not deny his liability, or dispute the correctuess of the
amount, which the Plaintiff-Applicant claimed. -

The Agra case quoted in Woodman's Digest cannot be
followed here. The full report of it is nnt avail ible. . The case
was ‘decided by -the old High Court of Agra b-tween 1866 and
1868. There is no means of knowing what sum the Plaintiff
claimed or what the Defendant’s income was—the claim may have
been for thousands of rupees—and the Defendant’s monihly salary
may have been in four figures. But we do know that remuneration.
for a year's attendance was claimed, and that was not at all what
Plaintiff-Applicant sued for in the pre-ent case. . The only point
of resemblance would seem to have been that no agreemeat. had
been ¢ome to expressly about the fees to be paid, and consequently
it fell to the Court to give the Plaintiff a decree for-a reasonable
sum. A contract -of this kind is widt is called an “implied ”*

T T 55 =
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contract, where the implication is of fact. It isnot an “implied” Capramm
contract, which is alegal fiction, a “ constructive ” contract or HobcrmE
“ quasi ” contract, the class of casesreferred to in sections 68 to S°% ul';""
72, Contract Act it is a real contract where the promises are not "5
expressed in words but are to be gathered from the conduct ¢f P, Gazts=
the parties and the surrounding circumstances, This description  ¢EER.
of contract is also spoken of in the books as an “inferred " or
““tacit ” contract, An instance given is that of a customer eating
something exhibited for sale in a shop, say a pastrycook’s shop.
There is an implied or inferred promise on the part of the shop-
keeper to sell the article to the customer for the notified price
or a reasonable price, and there is an implied or inferred promise
on the part of the customer to pay the notificd price or a
reasonable price, (See Addison on Contract, 1oth Edition, pages
412 seqq., Pollock on Contract, 8th Ediuon, pages 11 segg., also
section 9, Contract Act, and Cunningham and Shephard’s and
Pollock’s notes to that section.)
Cunningham and Shephard in their commentary on section 9,
Contract Act, say :—'* Where a relation exists between two parties
which involves the performance of certain duties by one of them,
.and payment of reward to him by the other, the law implies a
promise by each party to do what is to be done by him”. .
Pollock in his notes on the same section says:— There is a
class of cases of considzrable importance in England, where parties
are presumed to have contracted with tacit reference to some usage
well knowr in the district or trade, and whatever is prescribed
by that usage becomes an additional term of the coutract if not
contrary to the. general law or excluded by express agreement.
Such terms are certainly implied as resulting not from words used,
- but from general interpretation of the transaction with reference
to the usual understanding of persons-entering on like transactioas
in like circumstances,” e
In reality the present case perhaps fell within this class. But
no usage was actually alleged or proved, by which medical
officers in the positisn of the Plaintiff-Applicant are in the habit.
of charging Rs. 16-a visit, . ] E
' The decision therefore had to go on the general principles,
before explained: ' . Ui e ;
The question was whether the sum which Plaintiff-Applicant
claimed was reasonable. The Judge of the lower Court assuming
the decision in Rawlins v. Danfel to lay down a general rule,
calculated the properfee for a visit in the present case to be 1 anna
' 3 pies, but he saw himself that such a charge for oné or two
visits would be inadequate. A medical officer in the position " of
Plaintiff-Applicant is'a technical expert, who has gone through a
long and e;;l)}ehsi‘ve céurse of training and obtained diplomas im-
plying’a high degree of professional skill and knowledge, and his.
services therefore are deserving of substantial remuaeration.” - A’
sum of Rs, 4 for.a visit was, in my opinion, almost-as-inadequate’
here as ¢ anna 3 pies’ would have been. I consider that Plaintiff-’
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Applicant’s claim of Rs. 16 per visit was not only reasonable, but
ordinary and moderate,

In England claims by medical practitioners are dealt with
under the Medical Acts and the bye-laws framed by professional
Colleges. Here there are no Medical Acts. The Government
might no doubt lay down rules as to the fees which Medical
Officers in its service should charge to paying patients, but except
in regard to Chiefs of Native States it has not done so. Om the
contrary, in paragraph 152 of the Medical Manual it is expressly
declared that all questions which may arise regarding the amount
of remuneration for professional services will be left to private
adjustment, - ; ’

Paragraphs 150 and 151 of the same Manual enjoin upon
Medical Officers to come to a clear understanding when first
called in about fees, but direct them to respond wunhesitatingly
when called upon, and to leave the question of fees for consider-
ation after the first visit. :

Paragraph 150 also says that inthe absence of a special
agreement on the basis of a yearly pa{ment it shall be fair to assume
that a medical officer’s professional services will be paid for by
the visit. :

Here the Plaintiff-Applicant disregarded the injunction to-.
arrive at an understanding when first called in or after the first visit..
But he did what the same rule declares to be proper in charging:

by the visit. : .

~In'paying a second visit and charging for it, althotigh not
specially simmoned again, I think that PlaintiffizApplicant ‘was.
acting in accordance with what everybody knows to be the general.
practice of medical men, and that he was fully justified in doing so.
I do not think that Plaintifi-Applicant’s letter enclosing the-
modified bill was in very good taste or displayed the kindnessand
consideration which one is accustomed to meet with in dealing
with the family doctor, :
Ialso do not think that the Plaintiff-Applicant ought to have
refused the Rs. 10 that were sent him,  The fact that the money-

" order was sent by Defendant-Respondent’s wife was not a good

reason for refusing to accept it; it wasaccompanied too by a
promise of Rs. 10 or more next month, o :
“ But I'do not consider that these circumstances were sufficient.

. to justify the Court in refusing costs to the Plaintiff-Applicant.

“He was under no obligation to accept a part payment, and the-
fact that he only claimed Rs. 32 showed his explanation of the
“ modified bill” to be correct, o

 "The Jidge’s remarks on Plaintiff-Applicant’s conduct were-
unduly severe. ) e sl ., s
_ In overlooking the fact that Defendant-Respondent did ‘ot
dispute the “correctness of Plaintiff-Applicant’s claim, and in
reducing the aniount claimed to Rs. 4 on the authority of Rewlizns-
v, Dantel the Judge. of the Small Cause Court in my opinion.
failed daly to consider either the facts or the law and was therefore
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guilty of illegality or material irregularity, and his judgment was  Caprary
HopgRin-

not in accordance with law.

" The decree of the lower Court is set aside. Defendant-Res- SO~ Lick,
pondent will pay Rs. 32 to Plaintiff-Applicant with costs. He ™%
may an by monthly instalments of Rs, 1o. o P. Garra-

The money order and the promise accompanying it show that  cmsr.

Defendant-Respondent can afford to pay Rs, 10 a month. .~

Before Sir.G. W. Skaw, Kt., C.S.1. chiy::r:ﬁ.
NGA TUN E vs. MI CHON. R

. a2nd, rg14.
Myr. S. Mukevjee—for Applicant. Mr. Vasudevan—for Respondent,

Ew.'dmu, 112—Criminal Procedure, 488,

The presumption created by section 112, Evidence Act, is not rebutted
unless it is proved that there has been no opportunity for sexual intercourse
"between the husband and wife at any time when the child could have been
begotten. If the husband has had access, adultery on the wife’s part will
not justify a finding that another man was the father. -

A question of paternity under section 488, Criminal Procedure Code, is
governed by section 112, Evidence Act, and not by the Buddhist Law.

Manugyd section 80, Richardson’s Edition,' page 310.

Respondent applied for maintenance for a child of which she
alleged the applicant to bé the father. She was a married woman
living with her husband, Nga Pauk Kyaing, to whom she had
becn 20 years married without getting a child. Then asshe says,
she fell in love withthe Applicant in 1290 B. E., and two months
afterwards became pregnant by him of the child in question.
She continued to live with her husband until two months after
the birth of the child when the busband divorced her, Shestated
in evidence that from the time when she began to have intercourse
with the Applicant, she did not allow her husband to approach

her. : :
He, Nga Pauk Kyaing, examined as a witness on Respondent’s

behalf, said that he did not approach his wife from the time she
became pregnant though she continued to live in his house, and
again that from the time Respondentand Applicant were accused
of having intercourse with each other, Respondent would not allow
him to approach her, and that this was before Respondent was
pregnant. He also stated that Respondent continually told him
that the child with which she was pregnant was not his, and that
(after the birth of the child) he tried to catch the Applicant and
watched and caught him:sleeping with the Respondent in lis
house when Applicant said * This is my wifé and son, what has
it got to do with you,” that the Headman told him not to' take
the matter further, and that he accepted'Rs, 25 from the Appli-
cant as damages.-
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* The midwiic stated that the Applicant promised to pay for

_her services when the child was born, and told her not to ask for

money from the husband as the child was his, Applicant’s. This
witness is a cousin of Respondent’s.

Applicant admitted that he had intercourse with the Respon-
dent when the child was one year old but not before that, and he
denied that he was the father of the child, but admitted that.he
had to pay, as he said, Rs. 100, to the Respondeqts husband,
Pauk Kyaing. This was all the evidence in the case which it is
necessary to mention.

. The Magistrate found that Applicant was the father of the
child. He was assisted to this conclusion by the remarkable
similarity of feature which he observed between the child and the
Applicant. He did not refer to section 112 of the Evidence Act.

It is now contended on behalf of the Applicant that the pro-
visions of section 112 of the Evidence Act were opposed to the
Magistrate’s finding, and also that there was no clear and con-
clusive evidence as to the: Applicant having been the father of
the child.

Itis unnecessary to discuss the evidence as to Applicant
being the father. Section 112 of the Evidence Act in my opinion
must be held to decide the case. It reproduces a rule of the
English Law, and the principle on which it is based has been
stated to be that it is undesirable to enquire into the paternity of
achild when the mother is a married woman and her husband has
had access to her. [f the husband has had access, adultery on
the wife’s part will not justify a finding of illegitimacy. The
presumption created by the section can only be rebutted by proof
of non-access, and to prove non-access, the evidence must be
such.as to exclude all doubt. Unless it is proved that there has
been no opportunity of sexual intercourse hetween the husband
and wife at any time when the child could have been begotten
the presumption is not rebutted. The authorities for these state-
ments are given in Messrs. Amir Ali and Woodroffe’s notes to
section 112 and n=ed not be cited here. _

It has been contended on behalf of the Respondent that the
husband was impotent. Ou the other hand, Field's commentary
on section 112 has been referred to on behalf of the Applicant,
where it is suggested that section 112 does not permit, as the
English Law does, proof of impotence. ‘But on this point,
Messrs. Amir Ali and Woodroffe in their commentary say, *“ There
can be as little access when the husband is impotent though
present as when he is capable though absent. It is clear that
there was no intention to depart from the English rule on the
point.”” “This is a reasonable interpretation, and I am of opinion.
that proof of inmipotence would be equwalent to proof of non-
access. - But there is no proof of impotence here. It cannot be

Jinferred from the fact that Respondent and Pauk Kyaing had
been married for 2o years without children that Pauk Kyaing

was impotent. Phaenomena of this kind are met with every day
where there is no impotence.



UPPER BURMA ' RULINGS. 25

The point for determination then fis simply whether it was
proved that the Respondent’s husband had no opportunity of
sexual intercourse with her at any time when the child might
‘have becn begotten. The only evidence on the point is that of
Respondent herself and her husband which [ have summarised
-above. According to English Law this evidence would not have
been admissible, but the Evidence Act does not exclude it. Itis
however in my opinion insufficient. Assuming it to be true, it is
to be inferred from what both the witnesses say that sexual
.intercourse between Respondent and her husband continued
until the time when Respondent began to allow intercourse to
the Applicant, arnd the pregnancy was recognized within two
‘months of that time. It is obvious from this fact that the husband
might perfectly well have been the father. But I find it difficult
‘to credit the statements made by the witnesses as to Pauk
Kyaing not having asproached the Respondent during the many
months—some 10 or 11 months—it must have been—they pro-
fessed to’ have lived together without such intercourse. The
-opportunity was manifestly there, and the presumption is that
there was intercourse. In short, non-access was not satisfactorily
Jproved. This settles the point,

On behalf of the Respondent, it has been further contended
that according to the Manugyé, section 80, * the child in question
‘being a child begotten secretly in adultery, the wife remaining
-with her husband is not entitled to inherit and therefore must be
held not to be the child of the husband Th= contention is that
‘the Buddhist Law being applicable to questions of macriage and
‘inheritance, section 112 of the Evidence Act must be held to have
no application.  On this point, Messrs. Amir Ali and Woodroffe
“in their commentary on section 112 have some remarks {see sth
Edition, page 703 and note). Apparently when the point for
decision is one of evidence only, the case would be governed by
ssection 112 and not by the personal law of the parties. But herein

my opinion there is no doubt; the question is not only one of

-evidence as to paternity, it is not one of succession, inheritance,
marriage or caste or any religious institution or usage, the only
-cases in which the Buddhist Law is applicable {see Burma Laws
Act, 1898, section 13). The marriage between Respondent and
Pauk Kyaing being still subsisting at the time when the child was
‘born and it not being shown that the husband had no access to his
‘wife at the time when it might have been begotten, the law does
‘not allow enquiry to be made as to the child’s paterpity, and the
finding of the Magistrate that the Applicant was the father cannot
be sustained. '

' The Magistrate’s order is set aside and the Respon&ent’s.

application is ‘dismissed.

* Richardson’s Edition, page 319,
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f;;i};?;; Béfare Sir. G. W. Shaw, Kt., C.S.1.

21 of i i

September-  NGA HLA GYAW and one . MI YA PO and four
i : [ethers,

_ Mr. C. G. S, Pillay—for Appellants, | Mr. L. K, Mitter and Mr. D, Dutti—
[for Respondents
Arbitration.—A suit to enforce an award is not an application to file an-
award,
A pariyto a submissicn cannot revoke it unless for gond cause shown.
Ifa Earty gives notice of his withdrawal to the arbitrators the arbitrators.-
are not bound to give him notice of further hearings. “

Nga Pu vs. U De Wainda, U.B.R , 1892—06, 11, 11.

Kyan Pon vs. Van Nyein, U.B.R.., 1897—o01, IL,, 10.

Mi Hla Winvs, Shwe Van, U.B.R., 1897—o01, II., 293.
Pestonji Nasarwanji vs. Manukji, 12 Moore’sI.A., 172,
Subraya Frabhu vs. Manjunath Bhakta, 1.L.R., 29, Mad., 44.

Plaintiffs-Appellants sued to enforce an award of arbitration,.
in other words for specific performance of an award. The plaint
was quite plain, It did not mention Schedule II, clause 2o,
Civil Procedure Code, or ask that the award might be filed in.
Court, but prayed that the award might be enforced, and a decree.
pronounced in accordance with it. The procedure laid down in
the Civil Procedure Code is not obligatory. lnstead of applying
that an award may be filed a party may institute a regular suit to:
enforce the award. ) .

The distinction is important. The court fee on an applica--
tion to file an award is eight annas; the Court fee in asuit to
enforce an award is ad walorem on the value of the property in
dispute [section 7 (x) {d), Court Fees Act].

In the case of an application to file an award the period of
limitation is six months and there are stringeut restrictions on
appedl [See-Schedule Il¢/. 21(2) and section 104(2), Civil Proce--
dure Code]. Inthe case of aregular suit to enforce an award
the period of limitation is three years at least, in some land
cases it may be twelve years, and there is free right of appeal
and second appeal. ; :

The courts below were in error in not observing this distinc-
tion and in spéaking of the case as an application to file an
award. There is the less excuse for them that the matter was
explained long ago in Nga Pu vs. U De Wainda (1), Kyan Pon
vs. Yan Nyetn (2) and Mz Hla Winvs. Shwe Yan (3).

In the present case the parties on the i5th February 1912
by a written submission, referred the partition of their inheritance
to arbitrators; Tha Do and Po Se. On the 22nd April, the
arbitrators pronounced an award in favour of Plaintiffs-Appellants..

(1) UB.R, 9246, 1L, 11.. | (2) UBR,97—0z, IL, 10.
(3) U.BR, 1897—os, I1.,293.
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Before the hearing of the case, the Defendants-Respondents gave
the arbitrators notice that they withdrew from the reference, and
they did not attend the hearing or the delivery of the award.
The arbitrators on receiving the notice proceeded ex-parte with-
out replying tc the Defendants-Respondents’ notice.

The defence to the Plaintiffs-Appellants’ suit was that the
award was invalid because it dealt with a piece of land which

was not included in the reference, because Dcfendants-Respon-

dents had no notice of the date on which the arbitrators intended
to proceed with the case (ex-parfe), and because Defendants-
‘Respondents had withdrawn from the reference.

" The Subdivisional Court found against the Defendants-Res-
ponden's on all points, and ordered the award to be filed (séc)
and a decree to issue in accordance therewith. The District
Court, on appeal, set aside that order and decree, and “dis-
missed the suit” {sz¢) witk costs.

The groundson which the District Court came to this deci-
sion were that the arbitrators had omitted to reply to the
Defendants-Respondents’ notice or to make them aware of the
date of the ex-pasfe hearing, and that the arbitrators did not

“discuss in the presence of the parties what award they were
going to make. This last gronnd was not raised by the Defen-
dants-Respondents and was entirely unsustainable, The arbit-
rators were in no way bound to discuss in presence of the parties
what award they were going to make. "They deposed that they
discussed the matter together, and that one of them, Tha Do, drew
up the award and signed it and sentit for signatare to the other
arbitrator, Po Se, who then signed it. This was a perfectly
legitimate mthod of preparing the award. :

. On the other point also the Lower Appellate Court’s decision
cannot be supported. As thelearned Additional Judge observed
““when parties have agreed to submit a dispute to arbitration, no
party can revoke the submission unless for good cause shown,
and a mere arbitrary revocaiion is not-permitted.” This was
laid down by the Privy Council in Pestonji Nasarwanjsi vs.
Manukji (4). The subject is fully explained in Banerji’s Law of
Arbitration in India, 1908, at page 118. i

 Ithasalso been clearly laid down that the omission to give
notice of the meeting of the -arbitrators to a party who has,
prior to such meeting, notified to the arbitrators his withdrawal
from the submission, does not invalidate the award. The case of
Subraya Prabhu vs. Manjunath Bakhta (53 where this was
declared to be the law was very like the present case.

The Defendants-Respondents had no right to withdraw ; they
have never attempted to show that they had. It was their
business to attend before the arbitrators, and when they failed to
do so it was not incumbent on the arbitrators to give them any
further notice. -

(4) 12 Moore’s L A, 112. | (5) LL.R., 29 Mad,, 44.
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This was the position on general principles and apart from
any special stipulation in the reference. The reference in the
present case, however, expressly provided that if either party
failed to appear before the arbitrators, the arbitrators might pro-
ceed ex-parte.

The decree of the lower Appellate Court is set aside, and the
Plamhifs-Appel‘ants are granted a decree ‘in terms of the award

rayed.

pDefendants Respondents will pay the Plaintiffs-Appellants

costs.

Before Sir G. W. Shkaw, Kt., C.S.1.
NGA KAN HLA 2. K-E.
Mr. ¥. N. Basu—for Appellant.
MroH. M. Lutfer, Government Prosecutor —for the Crown,
Penal Code—84:

Youth ordinarily an extenuating circumstance in cases of
murder.

arent unsoundness of mind not commg within section 84, Indian

Penal -C,;de inferred from the nature of the crime and the circumstances
amder which it was committed.

Senterce for murder in such cases.

Tha Kinv. K.-E., U, B. R., 1910—13, 87 (explained).

Q.-E.v. Lakshman Dagdu, 1. L. R, 10 Bomi., s12.

Nga Tinv. Q-E., Criminal Appeal No. 170 of 10119 (unreported).

Q.-E. v, Ventata-ami, 1. L. R., 12 Mad., 450

Taylur’'s Medical _]urmprudcncc,ﬁth lidition, Volume I, page 8§78,

ORDER.

Appellant Kan Hla, 17, has been convicted under section 302
-of the Indian Penal Code and sentenced by the Sessions Court
of Sagaing to death for the murder of Mi Kan Shi, a girl of 15,
his betrothed, on the 23rd June last at Myintagyi.

The facts really admit of no doubt. There was an eye-
witness, Mi Tha Mi, a woman of 36, who was ona fama trece
pluckmg leaves between. 300 and 400 yards from the spotand
saw Appellant striking the deceased two or three times with
some weapon and saw the deceased fall. She swears that she
was under oo sort of doubt as to the identity of th= Appellant,
ané she immediately went to the village and gave information, as
\u‘ll as telling people she met on the way.

Appellant was at once searched for, and found at the house
-of his natural father at Tetkaung. (He lived ‘ordinarily with his
,adoptive father at Myintagyi.) On being arrested by the head-
man, he coofessed to him that he had killed the deceased. On
the next day, the 24th June, at Yeu, Appellant made a full
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confession to the Subdivisional Magistrate which was recorded
after the prescribed preliminary enquiry. This preliminary
enquiry was not as full or intelligent as it might and ought to
have been, but it was sufficient to make the confession admissible.

In the Sessions Court, Appellant alleged that he confessed
because he was threatened by the Sub-Inspector of Police, Po
Hla, and Constable, Tha Kun. The Sessions judge enquired
into this allegation and came to the conclusion that it was
unfounded, and that the confession was voluntary, In this finding
I concur.

The Appellant in his confession said that he quarrelled with
the deceased because she would not go with him to open some
water channels,and wished that a viper might bite him ; that this
enraged him so much that he went to the village (1,100 odd
yards distant) and got a dama with which ke proceeded to kill:
the deceased, and that he *“did not know what happened to his:
mind.” He delivered several. cuts on' deceased, one of which
severed the head from the body all but a bit of skin, and another
penetrated the abdomen and pierced the liver, There can be no
doubt that the offence falls within section 300, and unless any
exception general or special applies, amounts to murder punish-
able under section 302, Indian Penal Code,

The Sessions Judge referred to Tha Kin v. K.-E™ and, as--

I understand his remarks, came 4o the counclusion that in spite
of Appeliant’s age the circumstances of the case were such that
he ought to be hanged. He was of opinion that there wasno:
indication whatever of mental unsoundness, that Appellant was
well developed and normal physically and*mentally, and should be
held fully responsible.

It is argued on his behalf before me that Appellant’s story of
going to the village for the dema is extremely 1mprobable on the:
supposition that Appellant was in a normal condition of mind.
and was probably untrue, and that if it was true, it argues a.
-serious derangement of mind ; the motive for Appellant’s anger
being so trivial and inadequate that if he was a person of really
sound mind, he could not have gone all the way to the village:
and back without cooling down. It is suggested therefore that
either /A ppellant made use of a weapon which was ready to his-
hand on the spot and acted without premeditation and on the
spur of the moment in the heat of passion, or else, if he went to
the village for the dama, he was the victim of homicidal mania..
Reference is made to Lyon's Medieal Jurisprudence, 3rd Edition,.
page 350 segq., where symptoms of homicidal mania are enumerat-
ed absence of motive, absence of any attempt at concealment,
absence of accomplices, absence of elaborate preparation, etc,, etc.,.
and where cases are given of homicidal mania in which there had-
been no previous manifestation of mental derangement.

In brief it is not contended that any of the special exceptions-

(') U.B. R, 1g10—13, 87,
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.ipplied, and the only general exception touched upon is that

contained in section 84, Indian Penal Code,

With regard to Appellant’s age, the effect of the decision in
Tha K7n's case above cited was to explain that ordinarily youth
is jtself an extenuating circumstance. [ do not think that there
is apy room for misapprehension on this point. At the same
time, the ruling wasnot intended to lay down, avd it did not lay
down, that in every case of murder where ‘the accused is under a
certain age, the lesser penalty must be awarded. [ am not
therefore disposed to hold that the learned Sessions Judge was
wrong in the view which he took that the Appellant’s age was
not a sufficient ground for exempting him from the death penalty.

. But the question of mental unsoundness remains Here I
think that the contentions of the learned Advocate are not
without support. There seeims to be no reason to doubt the correct-
ness of Appellant’s statement that he went to. the village for the
dama, But the cass is somewhat similar to the English cases
mentioned by Taylor in his Medical Jurisprudence,' and referred
toin Q.-E.v. Lakshman Dagdu,* where there is practically noth-
ing to show that the accused was insane exceptthe naturé of the
.ccrime and the manner .in which it was committed. But as
pointed out in Lakshman Dagdu’s case, the question of Appel-
lant’s responsibility must be decided according to the test
prescribed in section 84 of the Indian Penal Code. As [ under-
stand it, the law requires that 2 man shall be held responsible
for his acts although he may be suffering from mental derange. -
ment in cases where that meutal derangement falls short of the
-unsoundness of mind described in the section. As far as one can
judge, the Appellant was not incapable of knowing the nature of
his act or that it was wrong or contrary to law. He made
‘himself scarce and he did not tell any one what he had done
amntil he was arrested. He then related what he had done and
gave explanations. There have been one or two cases in this

““Court in which the same question arose. The last one which I
-haye traced was in many respects a close counterpart of the
present. - This was Nga T7n v. K.-£. 3, There the accused,

one Nga Tin, aged 17, was convicted and sentenced to death for
the murder of his wife, Mi Mi. The facts admitted of no doubt.
The accused without any apparent reason whatever suddeﬁi{

“;picked up a dama and cut his wife with it several times, One cuf

falling on the throat severed the carotid artery and so caused
instant death. The next day the accused made a full confession
to the Subdivisional Magistrate in which hesaid that he “ did not
know_what became of his mind "’ and that he cut his wife  becauseé
‘his mind .had- gone astray.”” According to the evidence, the
accused had never exhibited any signs of insanity at any time.
* Medical Jurisprudence, Gth edition, Volume 1, page 878,
it “* L L.R; 10 Bom,, 512.- .. ..

- Unreported Criminal Appeal No. 170 of 19og decided on :6th November
: v C 1909, -
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I held that there was no ground for ordering further enquiry into
the accused’s mental condition, and that he was not entitled to
. be acquitted, but that the case was one where the lesser

sentence was sufficient to meet the ends of justice; following
in this respect the view taken in Q.-E. v. Lakshman Dagdu
already cited and also the later Madras case of Q.-E, v.
Venkatasami.* It appears to me that the present case calls
for a similar finding.

The appellant’s conduct suggests that there was present a
certain degree of mental unsoundness, although it was not suffi-
cient to bring him within section 84 of the Indian Penal Code,
and on this ground I am of opinion that the lesser sentence

should be passed, apart from the qmm
. The conviction is maintained and iHeSentence isreduced to
transportation for life.

Before Sir G. W. |5k, Kr.,, C.S.1. .-
NGA MYO »zs. NGA KYAS \AND 2. QTHERS
Mr. F. N. Basu—Xoydpplicant.

Mr. L. K. Mitter—forRéspgpdent..
Criminal Proceduye—33on
.. Seo IonE as an accusation is frivolous or vexatious, the fact that it is also
false is no bar to an order for payment of compensation under this section,

(ol oi‘e’:i’; ffn‘hnb Kurmi vs, Kumid Kumar Biswas, 1. L. R., 30 Cal., 123

ORDER.

The Applicant presented a complaint charging Respondent,
Nga Kyan, a Revenue Surveyor, with having taken a bribe of
Rs. 100, and Respondents, Aung Tha and Thet Le, with having
given this bribe to him.

The District Magistrate framed charges against Respondent,
Nga Kyan, under section 161 and the other two Respondents
under sections 161 and 114 of the Indian Penal Code, but in the
end acquitted all three and directed the Applicant to pay Rs. 50
to each of them as compensation under section 250 of the Code
of Criminal Procedure. .

I am asked to interfere in revision on the ground that the
order was illegal because the Magistrate found the Applicant’s
charges to be false, and because Rs. so0 is the maximum pre-
scribed by the section. A further objection is also taken on the
ground that the Magistrate at the same time made an order to

the effect that in default of payment, Applicant should undergo

sil{tple imprisonment for one month,

¢1. :L. R,, 12, Madras 459.
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The last mentioned order was of course wrong as a perusal
of clause (*) of section 250 is sufficient to show, but as the money
has been paid, the mistake is immaterial.

As regards the maximum, the learned Advocate must have
misconstrued clause () of the section, the language of which is
quite plain and free from ambiguity. It authorises a Magistrate
to order compensation not exceeding Rs. 50, to be pald to each
of the accused where there are more than one.

. As regards the first point, the subject was fully considered
KX a Full Bench of the Calcutta High Court in Beni Madhub
wurmt vs. Kumud Kumar Biswas (Igoz) "M Four of the five
Judges composing the Bench held that as loag as a case is
frivolous or vesatious, the fact that it is-also false is no bar to
the application of section 250. On consideration, I am of opinion
that this ruling deserves to be followed. In the present case the
charges being of giving and receiving a bribe were not frivolous,
but if falge, as the Magistrate found_ they were undoubtedly
vexatious, It is.to be noted. that sectiou 250 of the present
Code speaks of ‘“frivolous o vexatious’’ accusations and not as
one of the previous Codes had it © frivolous and vexatious.”’

No objection has been taken in the application to the order
of acquittal, and after referring to the proceedings, I am of
opinion that no ground has been made out for the interference of
this Court in revision with that order.

The application is dismissed.

Before Siv G. W. Shaw, Kt., C.S.1.
MI SA BWIN ». NGA SAN NYUN.

My. C. G.’S. Pillay—for Appellant. | Mr. ¥. N. Basu—for Respondent.
= .- .Buddhist Law—Divoyce.

Held —that the decision of the Privy Council in Nga Pe v, Mi Lon Ma
Gale (%) did not affect the ruling in Chif Nyo v. Mi Myo Tu (2). -
i 1. 8, R., 1010—13, 30.
U.B.R., 1942-»*3, I, Buﬂdhmt Law—~Div orce 6,
U. B. R., 1g04=—06, Il Buddhlst l.aw—Dworce 3.
"6 L.B.R,, 18

Plaintiff-Appellant sued for divorce on the ground of the
Defenda.nt—Resprmdent s misconduct. ‘The original plaint was

‘written by a petition-writer and prayed for bare “divorce. At the
“first hearing Plaintifi-Appellant having obtained the assistance

of an Advocate applied for an adjournment in order to file an
amended plamt the Advocate no doubt bemg aware that a suit

(1) 'L,R,, 30 Cal, 123. - '
(16 L. B. R, 18. I . () I-"_U’i. B. R, 191013, 30.
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for bare divorce according to the ruling of this Court in Ckit Nye

v. Mi Myo Tu (") would not lie. Plaintiff-Appellant accordingly -

filed an amended plaint. This was not very well expressed, but
I think it was intended to contain a prayer for divorce with parti-
tion. In paragraph 4 the plaintiff said that in view of the
defeéndant’s misconduct, she was entitled to divorce “either
according to the method of divorce where the defendant is in
fault, or according to the method of divorce by mutual consent ”
and in paragraph 5 that there was joint property according to the
schedules attached, and in paragraph 6, that ‘if divorce were
granted according to the method otP divorce by mutual consent,
the joint property should be divided equally.” The prayer also
ran “ Therefore the plaintiff prays for a decree against defend-
ant for divorce either according to the method of divorce where
there is fault (on the part of the defendant) or according to the
method of divorce by mutual consent, together with costs.” The
amended plaint also had annexed to it schedules of property
and debts, :

All this seems to indicate clearly an intention to claim partition.
according to the rule of Buddhist law applicable to the parti-
«cular circumstances of the case. If the Township Court had any
doubt on the point it ought to have required the plaintiff at once
to amend the plaint. _

The defendant-respondent in his written statement admitted
that there was joint property as alleged by the plaintiff-
appellant though he denied some items, and filed a schedule
of his own. - -

The Additional Judge of the Township Court framed two issues
both badly expressed:—(1) “Is there any fault on the part of
defendant to entitle plaintiff to a decree for divorce” and (2)
{“are the schedules presented by the plaintiff and the defendant

“true ?
The first of these issues shows that the Additional Judge had

not yrasped the principles of the Buddhist Law of Divorce as
explained in the Rulings of this Court. It ought of course to

have been :—was there any fault on the part of the defendant to

-entitle plaintiff to a decree for divorce with partition asin the

case where the defendant is the offender (that is where the whole

of the joint property goes to the plaintiff) and then there ought:
to have been another issue ; was there any fault on the part of
the defendant to entitle plaintiff to a decree for divorce with

partition as in the case of mutual consent [the rule applicable
where the fault is less serious as in the case of Nga Pye v. Mi Me
(*)]. The plaintiff might still have sued for a divorce with
partition resigning all the property tothe defendant in the case-
where there was no fault on the part of the defendant (M7 Kin

Lat v. Ba So) (°). But she did not ask for this. .

* - | U. B. R., 1910—1913, 20, ° - :
U. B. R,, 1902-03, II Buddhist Law—Divorce 6.

*)
(* U. B. R, 1904-06, II, B. L,, Divorce—3.
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The Township Court found that there was no joint property
and that “ therefore a suit for bare divorce would lie ” and holding
that there was ill-treatment; granted a decree for bare divorce.
This finding involved a misapprehension of what, as already
explained, the actual nature of the suit as disclosed in the
amended plaint was probably intended to be, and is not intelli-
gible on the face of the pleadings and the evidence, or consistent
with the Rulings already referred to.

The defendant-respondent appealed to the District Court on

‘the grounds that according to the evidence of both parties, it

was clearly proved that there was joint property, that a suit for
bare divorce without partition would not lie, and that the Court
of first instance was wrong in granting a decree in favour of the
plaintiff without any fault on defendant’s part. The Lower
Appellate Court citing C4zf Nyo's case held that a suit for bare
divorce would not'lie, and therefore “following that ruling” the
Additional Judge allcwed the plaintiff to amend the plaint by
adding a prayer for partition and directed the plaintiff to pay
the costs of the appeal. The learned Additional Judge besides
failing to notice that the amended plaint was apparently intended.
to claim a divorce with partition as already explained allowed
himself to be misled by the final order in Ckzt Nyo v. Mz Myeo
Ty as given in the printed report of the case. He omitted to
observe-that in that case the Courts below had not only granted
a decree for divorce, but had decided which rule of partition was
to be applied, and he failed to observe that his order allowing
the plaintiff to amend the plaint could not be a final disposal of

the appeal in the presentcase where there had been no finding

as to the method of partition to be applied. The order however

as it stands is a final order and it was followed by a decree, and

glerefore the present second appeal undoubtedly lies in this
ourt, ! : !

The grounds on which the plaintiff-appellant comes here
are that a suit for bare divorce does lie according to the ruling of
the Privy Council in Ngaz Pev. M7 Lon Ma Gale (*), and that
the Lower Appellate Court ought to have decided the appeal om
the merits and confirmed the decree of the Court of ‘first
instance. o . - L

- On the first point, the learnéd Advocate for the plaintiff-
appellant as will be evident from what has gone before, seems to:
have misapprehended the real nature of the plaintiff-appellant’s
amended plaint, but he has also entirely failed to appreciate what
points were in dispute before Their Lordships of the Privy
Council and what they actually decided. - LM

If the view which I take of the amended plaint in the present
case is correct the question does not really arise. - But as the:
plaint is not as clear as it ought to be it seems necessary to
explain the Ruling in Nga Pe v. M7 Lon Ma Gale, and to come

(*) 6 L. B. R. 18.
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to a decision as to whether it affects the Ruling in Chzt Nyo v.
Mi Myo Tu.

There had been a suit for bare divorce which had proceeded
to decree, and the successful party had followed it up by a second
suit for partition. It was this second suit which was before the
Judicial Committee of the Privy Council. The plaintiff of course
maintained that the decree in the first suit was a valid one, and

the defendant took the ground that the first decree being valid,-

the second suit was barred by O. I, r. 2. It was not therefore
the case of either party that the first suit was incompetent and
the point for determination in the appeal before the Privy Council
was, whether, assuming the first decvee to have been walid, the
'second suit was barred by O.II, r. 2. Their Lordships decided
that O. II, r. 2, did not apply to a care of the kind, and they
made some general observations in regard to divorce and parti-
tion which probably apply to most svstems of marriage law, but
are not consistent with the peculiar provisions of the Burma
Buddhist Marriage Law, which were explained in Ch#t Nyo v.
M7 Myo Tu. Those provisions w re not brought to the notice of
the Privy Council. They were not put in issue by either party
and Their Lordships did not cous:der them or come to any deci-
sion upon them. . It follows that the intervention of rhe Pri
Council was invoked on a point wtich as explained in Ck#t Nyo's
case cannot arise in a suit for divorce between Burman Buddhists.
This is an unfortunate circumstince for which the parties in the
Lower Burma case or their Advocates are responsible. Bat the
result is that the decision in Nga Pev. i /on Ma Gale does
not affect the decision of this Court in Chit Nvov. M7 Myo Tu.
The decree of the Lower Appellate Court is set aside. The
plaintiff-appellant is required now to amend the amendeu plaint
slightly s0 as to make it quite clear that she is praying for
divorce and partition, and the. case is remanded under O. XLI,
r. 23, read with O. XLII to the wistrict. Court for disposal of the
appeal on the merits.
% - A certificate will be granted v der section 13. Court Fees
ct.
Costs will abide the final result.

" Before Str G. W. Shew, Kt., C.S.1.
NGA TUN E vs. KING-EMPEROR.

Mr. J. C. Chatterjee for the Applicant,
Penal Code-~322 and 325.

.. The provisions of section 322 Irdian Penal Code, are very precise and
-incapable of misconstruction. A Magi.trate or 7 ourt dealing with a charge
of voluntarily causing grievous hirt m. st congider and decide not only
whether prievous hurt has been caused but if it has been cansed whether the

~accused interided or knew himself ‘tc te likely'to caust grievous hurt. If he-
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Gyaw, and was sentenced to six months
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intended or knew himself to be likely to cause simple hurt only, he cannot
be convicted under section 325. x \

Applicant, Tun E, was convicted under section 325 of the

Indian Penal Code of voluntarily causing gricvous hurt to one Ba

rigorous imprisonment

and a fine of Rs. 50 or, in default, two months’ further rigorous

imprisonment, The Sessions Court on appeal confirmed the
conviction and sentence.

- I think the Magistrate was right in finding that Applicant
struck Ba Gyaw. Two independent witnesses corroborated Ba
Gyaw to that extent, and although their statements in some
respects were not satisfactory, there was actually no credible
evidence to the contrary. The other witnesses who were present
and were related to the Applicant took care not to say how Ba
Gyaw came to fall. They must have seen what happened and the
only explanation is that Applicant struck Ba Gyaw.

The witnesses for the defence were not worthy of credit, and
it was doubtful whether they were present at all.

The medical witness, the Sub-Assistant Surgeon, stated that
the injuries might have been caused by a fall, but he was not
questioned precisely as to whether all the injuries could have
been caused by one fall. There were actually two contused
wounds and one contusion on the back of the head and behind
the left ear. Assuming it to be possible for all these injuries to
have been caused by one fall, this possibility does not nullify
the evidence that Applicant struck with a stick, §

As regards the weapon used, Ba Gyaw said that it was the
Exhibit 1, a “ washing-bat” 213 inches long and from 1 inch
to 2 inches wide, weighing 50 tolas. A Policeman’s truncheon
weighs 36 tolas, The stick belonged to the house where the
assault took place, but there was no evidence besides Ba Gyaw's

Mi Thet Su said that Applicant struck with a stick, but she
could not say what stick it was. e o8

Mi Shwe Mi also implied that a stick was used, but did not
-say what stick it was. ; '

I do not consider therefore that the Magistrate and the Ses-
sions Courl were justified in finding that the weapon which the
Applicant used was the Exhibit I. But if it was used, I still do
not consider that it reccssarily followed that Applicant was
liable to punishment under seciion 325. '

The Magistrate said that the hurt was grievous because the

~own statement to show that Applicant used this stick. -

-injuries endangered Ba Gyaw’s life. But there was no evidence

whatever to ‘show that Ba Gyaw’s life was endangered. . The
‘Magistrate examined the medical witness very imperfectly ; he
allowed him to say that slight bleeding from the left ear, the left
nostril and the mouth and deafness and a discharge of air from
the left ear might be due to fracture of the base of the skull. He
did not ask him whether such symptoms necessarily implied a
fracture of the skull or could be explained otherwise, If the
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Sub-Assistant Surgeon was unable to express an opinion on this
point, the Magistrate ought to have examined the Civil Surgeon
who had inspected the injuries and, any how;-could have given
an ¢xpert opinion on the point whether there was or was not a
fracture of the base of the skull. Actually there was noevidence
that a fracture wascaused and the Sessions Court was not
justified in finding that there was a fracture.

Again, assuming that there was a fracture of the skull, this
was not sufficient in itself to ‘constitute an offence und.r section_
325. AsIhaveto pointoutalmost every day to Magistrates and
even to Sessions Judges, the provisions of section 322, Indian
Penal Code, arc very precise and incapable of misconstruction.
A Magistrate or Court dealing with a charge of voiun.’cagl)@lt‘ls;

.ing grievous hurt must consider and decide not only whether
rievous hurt has been caused, but if it has been caused, whether
ﬁ?ﬁﬁﬁéﬁ( intended orf knew himself to be likely to cause
grievous hurt, If he intended or knew himself to be likely to
cause simple hurt only, he cannot be convicted under section
325, Theré is nothing to show that the Applicant intended to
cause grievous hurt, and I-do not think that there is sufficient
material to justify a finding that he knew himself to be likely to
cause grievous hurt evén if he used the stick, Exhibit I, which,
as | have said already, is in my opinion open to doubt. '
. - The conviction is altered to one of voluntarily causing hurt,
section 323, Indian Penal Code. i
The Applicant suffered two montbs’ imprisonment before he

EMPEROE.

was released on bail. The sentence of imprisonment is reduced -

to the imprisonment already undergone. <

Before Sir G: W. Shaw, Kt., C.5.1,
NGA E »s. NGA AUNG THEIN (minor) by his guardian,.
NGA TewWE. -
My, Litter—for Appellant,
Mr, S‘. Mukerjee—for Respondent,
. Buddhist Law—Inheritance,
Claim of the ddésf_san to 3th. Right of the widow,
_ Held,—the eldest son being a minor the right to claim 3th did not

o

accrue, and the whole estate-was the property of the widow.

U.B.R,, 1892-g6, 1, 581, -

2, LBR,, 292.

1. 1 U.B,R,, 1910-13, 125,

On the 14th May 1913 Appellant, Nga E, instituted a suit in
the Township Court against Nga Kaung and three minor children
of his deceased wife, Mi E'Me, as Mi E Me’s legal representa-
tives and by guardian ad lifem to recover Rs. 265-8 on two

Civil
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promissory notes- purporting to be signed by Nga Kaung and
Mi E Me. .
The Court granted the Appellant a decrce for the amount
claimed directing that half should be paid by Nga Kaung and
balf by the estate.of Mi E Me. This on the 28th May 1913. :
On the 2nd June 1913 Appellant applied for execution by the
attachment of a house. On the 4th June the house was attached .
and on the 5th August following it was sold, Meanwhile on the
2nd June 1913 Plaintiff-Respondent by his nextfriend Po Thwe
instituted a suit against his step-father, Nga Kaung, and his minor
brother and sister for a share of inheritance claiming among other
things a half of three-quarters of the house already mentioned

which he valued at Rs. 200. :
The Township Court excluded the house from the estate

liable to partition on the ground that it was under attachment.
This on the 3oth July 1913. .

On appeal by the Plaintiff-Respondent against the Towaship
Court’s findings in respect, to the house the Lower Appellate Court
directed the Appellant to be joined as a Defendant and remanded
the case for issues to. be tried as to whether the house was
attached for alawful debt. The Township Court then joined
the Appellant as a Delendant and triéd issues, 772z, “for whose
debt was the house attached ” and “ what amount was realized
by the saie of the house ” and found that the deceased, Mi E Me,
raised loans jointly with Nga Kaung in order to cover the
expenses of litigation in which Nga Kaung was engaged, and that
the amount realized by the sale was Rs. 170, - :

- The Lower Appellate Court then modified the Township
Court’s decree by directing that Nga Kaung and the Defendant-
Appellant should pay Rs. 42-8 to the Flaintiff-Respondent as his
share of the price of the house. ;

The learned Additional Judge's reasoning is not very easy to
follow. With an old Lower Burma Ruling in his mind instead
of M¢ Min Tha vs. Mi Naw ('), he said that Mi E Me had an
absolute right to dispose of a half share of the house and conse-
quently her creditor would be justified in attaching that half share,
but that as regards the other half she had’ only a right to take
«care of it and could not sell it except for her children’s. benefit: °

.hence as the debt she contracted was not for the children’s benefit

the Defendant-Appellant could not attachit. Hethen proceeded
to say that if Mi E Me had left the house intact and without any
debt, then Plaintiff-Respondent and his brother as children of the
first marriage ‘would have been entitled to $ths of the house, but
that if Nga Kaung and his son were allowed ith of the remain- . -
ing half, an injustice would be done to- Plaintiff-Respondent and
his brother, For “had it not been for Nga Kaung’s mischievous
acts Plaintiff-Respondent and bis brother would have got #ths
of thé whole house” - He therefore allowed Plaintiff-Respondent
the value of }th of the house. _ ' il
' (1) U.B.R,, 92-96, II; 581,
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The first point for determination is whether Plaintiff-Respon-
«dent as the eldest son had a right to {th. If he had, Mi E Me of
course could not have alienated that }th: and after her death the
-creditors could not attach and sell that th as estate left by Mi E
Me. :

I think it is clear on a perusal of the texts contained in section
30 of the Kin-Wun Mingyi’s Digest, Volume I, that where the
Dhammathats give the eldest son a right to }th as against the
‘mother on the death of the father they refer to the Orasa son, or
in others words the eldest capable son (see Tun Myaing vs. Ba
Tun) (). It follows that where all the sons are minors there is no
Ovrasa son, and the right in question does rot accrue. That is
the case here. Plaintiff-Respondent, the eldest son, was a minor.

The next point is asto the right of the widow. If the Plaintiff-
Respondent had been'the Orasa, Mi E Me would have had full
power to dispose of the remaining #ths, This was laid down
-authoritatively in 47 Min Tha vs. Mi Naw,(’) already cited, and
the point was recently investigated anew and the previous conclu-
sion affirmed.-in M7 Saw Myin ve Ms Shwe Thin(*). And when
Mi E Me died without alienating that share it would have come
-down to her heirs. But her creditors proceeding against her
-estate would have been atliberty to attach and sellit. The Addi-
‘tional Judge was altogether in error in supposing that Mi E Me
«could only dispose of her property for the benefit of her children,
and still more so in supposing that a creditor proceeding against

" ‘her estate could not attach and sell the property unless the debt
was incurred for the benefit of the children.

As Plaintifi-Respondent had no right to fth the whole of the
‘house was Mi E Me’s and descended to her heirs, and there was
nothing to prevent Defendant-Appellant from attaching and sell-
ing the whole of it. It follows that Plaintiff-Respondent could
not claim any share of the house or any part of the sale-proceeds
from Defendant-Appellant. His rights along with his brother as
-a child of the former marriage as against his step-father so far as
the house was concerned did not arise, as the whole house
baving been sold and the whole proceeds of the sale having been
exhausted in satisfying. Defendant-AJipellant's debt nothing
remained for partition between the children of the former mar-

riage and their step-father.
In this view of the case it is unnecessary to touch upon other

‘points that have been raised. _
The decree of the Lower Appellate Court is set aside and
Plaintiff-Respondent’s claim so far as regards the house is
dismissed. :
Plaintiff-Respondent will pay Defendant-Appellant’s costs.

') LBR., 292, (%) U.BR,, 92-96, II, 581,
ol . 9 ) U.B.R.ll 19.0-13, 125, ?
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G‘f :ﬁml Before Sir G. W. Shaw, Kt., C.S.1.
ek MI HLAING »s. MI THI and 3
October Messrs, Litter and Tha Gywe—for Appellant,
19tk My, A, C. Mukerjee—for Respondents,

Buddhist Law— Inheritance,
Claim of eldest daughter against her mother after father’s death for one-
fourth, the mother not having re-married held to be unsustainable,
U. B R., 18g2—g6, II, 581,
R I rg9t0—13, 125,
S J L - 1135,
Ihd 212,
Tbid 378.
I. L.B.R, 23.
I1, fbid 255.
Tbid 292, -
4. L.B.R. 181,
U.B.R;, 18¢7—o1, I1, 79.
1J.B.R.1904—06, 11, Buddhist Law, Inheritance, 11.

Plaintiff-Appellant sued her mother, brother and two sisters
for oné-fourth of the estate left by her father on his death.

‘The only point for determination is whether Plaintiff-Appellant
as the eldest child and the eldest daughter is entitled to claim one-
fourth of theestate from her mother, there being in'existence other
children including a brother. it has been alleged before me on
behalf of Plamtlﬁ—:‘\ppeliant that her brother, Defendant-Respo
dent, Nga Thein, was a minor at the time of the father’s dea.th :
four years before suit, but there is no material on the record
to show what the age of the Defendant-Respondent, Nga Thein,
was, and the Plaintiff-Appellant did not sue him as a minor.
As the point seems to me to be immaterial it need not be further
referred to.

The learned Judge of the Lower Court on the authority of
Mi Min Tha vs: Mi Naw* and Mi Saw Myin vs. Mi Shwe
Thin, ¥ and some Lower Burma cases, and after referring to-
section 31 of the Kin Wun Mingyi's Digest, Volume I, decided
against the Plaintiff-Appellant.

On behalf of Plaintiff-Appellant the following cases have been
referred to:—

(1) Mi Saung »s. Mi Kun (1882).

(2) Po Lat vs. Mi Po Le (1883).

(3) Mi On vs. Shwe O (1886).

(4) Seik Kaung vs. Po Nyein (1900).
(5) Mi Thin »s. Mi Wa Yon (1904)..
(6) Tun Myaing »s. Ba Tun (1904).
(7) Tha Tu zs. N%a Bya (1906).

(8) Mi Po zs. Mi Swe Mi (1897).
‘(g} Mi Min Din 2s. Mi Hle (1gos).

U.B.'R, 11, 58r1. + U.B.R, 1 10—13, 125.
(1) S?;_[?.GB ni. (2) lbid arz, (3) Ih?i,;

(@ LLB.R, 23 () ILL. B.R,3s5. () hd:g:
(7 IV-L. B. R., 181. (8) U,B. x,, 1897-01, 11,70,

(9) U.B.R. 1904-06 11, Budd:st Law-lnhentance. 2L
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(1) was a case in which the only point decided was that no
children other than the eldest can claim a share of inheritance
from the surviving mother on the death of the father. It was
not decided in that case whether an eldest daughter can claim a
-one-fourth share.

In (2) also the right of an eldest davghter to claim a one-
fourth share was not decided.

{3) was the decision of the Special Court, Lower Burma,
-declaring that on the death of one of the parents, the eldest son
-or daughter may claim a share and that the rest of the
property vests in the surviving parent for himself or herself and
the remaining children, ete. It was dissented from by Mr.
‘Burgess in M7 Min Tha vs, Mz Naw above cited. [t did not
declare that the eldest daughter is entitled to claim a one-fourth
'share from her mother,

{4) was a suit by an eldest son for a one-fourth share against
“his father who had married again. The right of an eldest daugi-
‘ter to claim a one-fourth share from her mother under any
-circumstances was not an issue and was not decided,

(5) wasasuit by an only daughter, the only child, claiming a
one-fourth share from her mother, on the mother’s remarriage,
after the father’s death, It affirmed the right of the daughter
on the authority of section 44 of Kinwun Mingyi's Digest,
The present case is distinguishable because not only is the
Plaintiff-Appellant not an only child, butit is not- alleged that
‘the mother was remarried or intends to remarry.

(6) had todo withthe claim of a .grandson, the son of the
Ovasa son and discussed the status of the Orasason. It does not
help to a decision of the present case, The incidental remarks

-contained in it, to the effect that it is settled law that on the
death of one parent, it is only the eldest child that can claim a
one-fourth share” cannot be regarded as an authority in support
-of the Plaintiff-Appellant’s case.

. (7) bad todowith aclaim by the eldest daughter to ome-
fourth of property inherited by her deceased mother against
ter father. on hig remarriage. That was an entirely different
-situation from that of the present case. : '

Mi Min Tha vs. M7 Naw is decidedly against the Plaintifi-
Appellant. The plaintiff in that case was the eldest daughter;
-and she was' held to bhave no interest in the property of her
deceased father during the life time of her mother, who was the

“heir of her deceased husband and not any of the children (but
‘the eldest son who had a right to claim one-fourth) till the mother's
-death.. : o
- The question of the eldest daughter's right as against the
‘mother was very fully investigated anew in Mi Saw Myin s
.Mi Shwe Thin with the result alceady stated, Ia the course of
‘this investigation the texts contuined insection 31 of the Kinwua
Mingyi’s Digest, Volume I, were examined, as well as several
Lower Burma Rulings. '

M Hosswe
Y,
M Tea.
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The sections of the Kinwun Mingyi’s Digest on which the
Plaintiff-Appellant relies are 30, 31, 32, 33 and of these section
31 only is directly applicable. It has been stated in argument
however that the Plaintiff-Appellait has been living separately
and that assertion has n~t been contradicted. If it 1is
correct the section precisely applicable would seem to be
section 36 and the texts contained i it are all against the Plaintiff-
Appeilant. But if the PlaintifAppellant has ot been living

aralely and section 31 applics, [ am of opinion that as was

?d in Mi Saw Myin’s case the texls contained in that section
When carefully examined, furnish no support for the claim put
forward by the Plaintiff- Appellant

" None of them give the eldest daughter the r:ght to claim one--
fourth,

The contention of the learned Advocates lor the Plaintiff-
Appellant is that the only advaniage the eldest son has over the
eldest daughtexis that he can claim one-fourth whether he‘is the
eldest child or not, whereas the eldest daughter can only. claim
one-fourth where she is also the eldest child, But I am unable.
to find in the texts of the Dhammathats any substantial support
for this contention.

The rules relating to the e[dest zon's or eldest daughter’s right -
to one-fourth must clearly be understoad in both cases to refer to-
the Orasa son, z.e., the eldest capable son, and the Orasa
daughter, z.¢., the eldest capable daughter (see Mz Min Din vs.

M7 Hie) @, Butthis is not the point. The point is that the

texts giving the Orasa daughter the right to claim one-fourth.
do not authorize her to claim one-fourth from her mother at
least where her mother has not married again.

This being so it is unnecessary to consider whether the exist-
ence of other children and especually of a brother makes any
difference.

The Plaintiff-Appellant did not base her-claim on the rules
contained in section 31 of the Digest giving the eldest '(Orasq)
daughter the right to a share of slaves, buffaloes, etc.

~ These rules also were not to be apphed except in certain
circumstances, and are scarcely applicable at all to modern-
_conditions of life.

My conclusion is thatthe Lower Court was righi' and that
Plaintiff-Appellant’s claim agamst her mother for a one-fourth:
share is unsustainable. . ;

The appeal is dismissed with costs.

(3J U. B. R 1904-06 II B.L.Inh.n,.
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Be fore Sir G. W. Shaw, Kt., C.S.1.
KING-EMPEROR #»s. NGA NYAN U.

Mr. H. M. Liitter, Gcvernment Presecuter, for the Crewn.
Penal Code—215. .

Held,—following Twet Pevs. K.E. and the Madras and Allahabad High
Courts, that a double conviction and sentence under sections 379 and 215 are
not sustainable,

Twet Pevs. KE, 4 L. B. R., 190. Weir’s Criminal Law, Volume I.
page 106. Q.E. vs. Muhammad Ali,, 1. L. R, 23 All, 81,

Regina vs. King, I, Cox 36. B

The Subdivisional Magistrate convicted the accused, Nyan
U, under section 379, Indian Penal Code, of the theft of a bull
-and sentenced him to two years’ rigorous imprisonment for that
offence, and at the same time convicted him under section 215 and
sentenced him to two years' further rigorous imprisonment under
that section for having agreed to accept a gratification of Rs. 30
for the return-of the bull to the owners.

On appeal the Sessions Court upheld the double conviction,

but reduced the sentence under section 215 to one year, The
Sessions Judge overlooked the Lower Burma Ruling in 7Zweft Pe
vs. K. E. (') (1g01), while referring to the previous Lower Burma
decisions on the subject. _
- The Government Prosecutor has now been heard. * In addition
to the decisions mentioned in the Lower Burma Case, he has
drawn my attention to the case of the accused Kudumbam (?)
‘(1895), where a Bench of the Madras High Court came to the same
conclusion as that afterwards arrived at in Q. £, vs, Muhammad
Ali (%) (1900), and in Twet Pe vs, K. E. already cited, namely,
that section 215, Indian Penal Code, is not intended to apply to
the thief himself, and that where a man is convicted of the theft,
he ought not to be also convicted under section 215 of taking a
gratification to restore the stolen ﬁroperty.

It is a remarkable fact that there should have been so few
decisions on the subject, since it must bave been a very common
practice both in England and in this country for thieves to take
money for restoring stolen property. Butaccording to the learned
Chief Judge of the Chief Court ‘the English Decisions , .

“. . . . . .are all in cases in which a person other than the
-actual thief was prosecuted{or taking a gratification.” This is the
more remarkable because in Regina vs. King (¥), the judgment of
the Chief Justice in which -is quoted in Russell on Crimes, sth
Edition, Voleme II, page 492, it would appear that the English
Law does not really exempt from liability the actaal thief.

) (" 4 L. B.R, 100
(*) Weir’s Criminal Law, Vol. I, page 190. | (*) LL,R,, 23 AlL, 81.
' T (*) 1,Cox, 36.
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On the face of section 215, Indian Penal Code, I should have
been disposed to say that the object of the legislature in the clause
“unless he uses all means in his power to cause the offender to be
apprehended and convicted of the offence ” was to exempt from

- liability to punishment a person who is acting honestly and not to

exempt the thief. But [ do not feel justified in going against the
weight of authority embodied in the decisions above cited.

must therefore hold that the double conviction of Nyan U
was wrong. I set aside the conviction and sentence under
section 215, Indian Penal Code.

Before Sir G. W. Shaw, Kt., C.S.1.
NGA SHWE MYO 2. KING-EMPEROR,
My, L. K. Mitter—for applicant, | Mr. H. M. Litter—Government Prose
cutor for the Crown. '
Criminal Procedure—1t2 and 118,

In imposing restrictions and limitations on sureties, Magistrates must be
reasonable and ‘must not act arbitrarily.

U.B.R, 18g7-o1, I, 228 3

LL.R. XX. All, 206.

4 CW.N,, 797. :

No. 24 Punjab Record, 1900.

Applicant, Shwe Myo, has been ordered to be bound over
under section 17 of the Gambling Act, read with section t1o of
the Code of Criminal Procedure, for one year in Rs. 100 with two
sureties in the like amount, the sureties beingrespectable house-
owaers of Tebingan. AP St ) -

‘ihe applicant offered one surety, Po Min, who lived at
Migyaungye, and another surety, Nga Tun, bis brother-in-law.
The Magistrate rejected the first because he did not live at
Tebingan, and the second because he .was applicant's brother-
in-law, "
The applicant secks the intervention of this Court ‘in
revision on two grounds, first, that the evidence recorded was
inadmissible, and, secondly, that the limitations and restrictions
imposed on the sureties and the reasons assigned for rejecting the
sureties offered were unauthorized and improper. : '

_ On the first point, the Magistrate undoubtedly recorded
some evidence that was inadmissible. He has not paid due
attention to tbe distinction explained in Nga Hok v.- K-E. (*)
and the Calcutta case there cited. But there was ample ad-
missible evidence on the record to justily an order requiring
security. \ '

'On the second point. The question whether Magistrates
are authorized to impose restrictions and limitations on sureties
offered under sections 107; 109 and 110, Code of Criminal
Procedure, bas formed the subject of several decisions of the
Indian High Courts. They are not all quite in agreement on the

) U.B R. 1897—or, 1, 228,
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surface. In some it has been held that it is not improper to
specify the place of residence of the sureties, eg. Q-E. v.
Rahim Bakhsh (") (1898) where Sir John Edge, C. %., said “ It
seems to me to be reasonable to expect aod require that the
sureties to be tendered should not be sureties from such a dis-
tance as would make it unlikely that they could exercise any
control over the man for whom they were willing to stand

surety ', adding however “ of course Magistrates must not act '

arbitrarily in these cases; they must be guided in each case by
the facts of the case.” In others it has been held that a
Magistrate was not justified in refusing the surelies because
they lived at a great distance and therefore could not be able to
exercise due supervision, e.0., Abinash Malakar v. Empress
{1900) (*) where Justices Prinsep and Stanley said '“ Cases may
constantly occur in which a person who isin a position to give
security to any amount on behalf of another may live at a
considerable distance and yet he may be prepared to pledge
his property or some assurance received from that other person.
It is not necessary that he should live in the neighbourhood
and always keep his eye on the principal.”

On consideration my opinion is that there is no real conflict.

There is a general consensus that, as Sir John Edge said in
the case just quoted, Magistrates must not act arbitrarily, as for
example, by requiring sureties to live within one mile of the
residence of the person for whom they are to stand surety or
that they are to be landholders or that they are not to be
relations. The circumstances of each case must be considered,
and any restrictions or limitations must be reasonable,

As it has been said in connection with the amount of security,
“ the imprisonment is provided as a protection tosociety against

the perpetration of crime by the individual and not as a punish- .

ment for a’ crime committed, and being made. conditional on
default of finding security, it is only just and reasonable that
the individual should be afforded a fair chance at least of
complying with the required condition of security " {see Barkat
v. Empress of India (1900) (°).] '

* In the present case, I do not think that the Magistrate was
justified in requiring that the sureties must be residents of
Tebingan, and I also consider that he ought. not to have refused
to accept either of the two sureties on the grounds stated.

So much of the order as restricts the sureties to residents of

Tebingan is set aside, and the order rejecting the sureties above--

named is also set aside. The Magistrate is directed to
them and cause a bond to be signed, and the applicant released.

(n L L. R, XX., AlL 206,

(*) IV C. W. N., 797.

(*) No. 24, Punjab Record, 1900, quoting from Prinsep’s Commentary on
section 118, Code o} Criminal Procedure, itself based on the authority of
several.decisions of different Courts. s

Nes Sswe
Mxe

K-E.



Giwil and
Appeal No.
26z of 1914,
November
yth.

46 UPPER BURMA RULINGS,.

Before H. E. McColl, Esq., I.C.S.

MI THE O ». MI SWE anp M/, HLA MI MAUNG PO
SAING, M4 PAN HMON, MAUNG THA TU.

Mr. Tha Gywe—fur appellant. | #Mr. A. C, Mulerjee—for respondents ;
’ Buddhist Law—Inheritance. : e

" Held--That “after the death of her father, the eldest dauzhter cannat
claim one-gu.rter of the estate from her mther even thou 1‘[1 ‘the latter
marries agam

S. i L. B, 378.

© P.].L.B, 48,

3 B. L Tods o

U. B, R.,lgro-—-:s P. 135,

2'L.B, 2;,5.

The plaintiff-appellant sucd for the redemption of some land
which she alleged had been mortgaged by her grandmother, Ma’
Swe Mi. Sheis the only child of Ma Swe Mi's degeased son,
Maung Lu P-. The Lower Appellate Court dismissed the suit
on the .ground that as her mother, Ma Yo, was still alive the
plamtﬂff -appellant had no such .interest in the land as would
entitle her under section g1, Transler of Property Act, to
redeém it:

The plaintiff-aps }ellant has appealed to this Court, and it is
urgediin the first place that as Maung Lu Pe's eldest daughter

she. has a v:sted interest in his estate and secondly that as her

mother, v1a Yo, has married again. plaintiff-appellant has-a r:ght
to an 1mm~'dmte partition with her mother and has therefore a
right to ‘red -em. It has been -pointed out that it was held by
the Judicial Comm:ssmner of Lower Burma in Me ?n and othérs
v. Ko Shwe O (*) and in Ma Me v. Ma Myit (*) that on the
death of one parent the eldest child, whether son or daughter,
could claim one-quarter of the estate from the surviving parent
and that in Mz Gyi and faxr others v. Maung Po Hmyin and
nine others (%) it-was practically held that not only thc eldest-
child but the younger children obtain an interest in their parents’
estate on the death of wne parent—an interest which will be
recognized by the Courts.

The arguments on which these rulmgs are based are howeve
vitiated by the fact that ‘mistranslations of the texts from the
Dhammathats were relied on, as I pointed out in Ma Sew Mym
and another v. M7 Shwe Thin and another (.

The rule as to when the eldest son or the eldest daughter can .
claim one- quarter of the bulk of the estate has been clearly
pointed out by Chan Toon and is as follows: On the deathof the
father, the eldzst son, if competent to take his father’s place, can -
claim _one-quarter of the bulk of the estate, because he is so
S.J.L.B, 378
P.]. L. 3. 48,
3B.L. T, 45
L U.B. -R., 19 m—:g, p- 125.

(1)
(*)
*)
¢*)
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competent. But (as he cannot replace her), if his mother dies
before her husband, he cannot claim one quarter of the bulk of
the estate but only certain specified property. Similarly it is only
when the mother dies first that the eldest daughter can claim one-
quarter of the bulk of the estate ; against her mother she can only
claim certain specified property as I pointed out in Mz Saw
Myin's case.
There is ample authority that the rule is as stated. I pointed
-out some of the authorities in that case and I shall incidentally
refer to others when dealing with the next point. I have so far
been referring to cases where the surviving parent does not marry
.again. When there is a remarriage the case is not so simple.
In the present case Ma Yo is said to have married again, and
the question is whether ber only daughter can on that account
‘claim a share of property which her father inherited during the
‘marriage. Of course if Maung Lu Pe had predeceased his
mother, Ma Yo would have no claim to the latter's property and
‘the plaintiff-appellant would be the sole heir, but it is clear that
Maung Lu Pe died some years after his mother and so his share
-of her estate became the letteipwa of himself and his wife.
The learned Counsel for the plaintiff-appeliant relies on Me
Thin and another v. Ma Wa Yon (*) in which a Full Bench of
‘the Lower Burma Chief Court held that a daughter being an only
child was entitled to claim a one-fourth share of her parents’ joint
estate from her mother, whea the latter re-married after the
father’s death, The judgment was delivered by Mr, Justice Birks
and he clearly indicated that the question was by no means an easy
‘one. He said that the matter was dealt with in section 44 of U
“Gaung’s Digest in which texts from 12 Dhammathats were col-
lected and that of these seven Dhammathats allowed the daughter
‘toclaim a share whilst the Manukye, Manu and Amwebon were
-against this rule, [ think it likely that there isa misprint in the
judgment. There does not appear to be such 2 Dhammathat as
‘the.Minja and though there is a Dhammathat called the Kaingza
no text from it appears in section 44 and I think it not unlikely
that ‘‘ Kaingza, Minja”' is 2 misprint for *Kungyalinga.” Thus
six only of the texts collected in section 44 are apparently in favour.
-of a partition on the mother’s marrying again. Mr, Justice Birks
-apparently overlooked the Dhamma when he said that the Manu-

‘kye, Manu and Amwebon seemed to say that the eldest daugh-

‘ter was merely entitled toa quarter share of the father’s clothes and
ornaments.  So of the 12 texts collected in that section six are in
favour of a partition and four against one ; the other two do not
refer to daughtersat all.  Furthermore these six texts do not agree
amongst themselves as to whether all the children can claim a
partition or only the eldest daughter. Mr, Justice Birks also
referred to the Vilosa, Rasi and Kyetyo Dhammathats and said
that as according to texts from them collected in section 31 the

eldest daughter was entitled to one-fourth of the estate on the -

() zL. B.R., 255.
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death of her father, whether her mother married again or
not, no texts from these Dhammathats appeared in section 44.
I shall refer to these Dhammathats later.

Mr. Justice Birks did not explain what induced him to accept

“the rule laid down by the six Dhammathats referred to above

rather than that laid down by the other four Dhammathats ; he-did
not say that he would decide according to the numerical majority
and he did not go iuto the question of the weight to be attached to
the individual Dhammathats and the Manukye which by common
consent has greater weight than any other Dhammathats is one
of the minority. .z

After referring to section 44 of the Digest Mr. Justice Birks
quoted at length section 159 of the Attasankhepa Dhammathat
which is certainly in favour of a partition on either parent marry-
ing again, and apparently it was this text that proved the deciding
factor, though Mr. Justice Birks did not say so. Bevond saying
that as a matter of fact partition of property was usually effected
on a second marriage, he gave no reason at all for -selecting one
rule rather than the other. He merely said ‘“ there is certainly
ample authority in the Dhammathats for holding that a single
daughter is entitled to claim one-fourth share of the joint estate
from her mother on the death of the father when the mother re-
marries. This is quite correct, but unfortunately thereis also
ample authority in the Dhammathats for holding the contrary,
and the question is what principles are to be followed in choosing
between contradictory texts.

The Attasankhepa Dhammathat was compiled by tlie late
Kinwun Mingyi, U Gaung, and isentitled to much weight. No:
doubt the law as administered when it was compiled was not
exactly the same as it was when the earliest Dhammathats were
written 1,000 years previously, Nevertheless, I believe it is cor-:
rect to say that the various Dhammathats do not really lay down.
the case law as it stood at the time they were written, but the-
opinions of the compilers as to what the law had originally been..
Every now and then we come across indications that this is so..
There is one in section 44 itself. In the Yazathat the compilexr
after laying down the rule that the eldest daughter can claim one-
fourth of the estate and that the younger children can only get-
their shares on the death of the surviving parent, goes on to say-
““ Although the above is the statement of the law in the Dham--
mathats, yet as the surviving parent has not remained single
controlling the children as he or she ought to do, the younger
children should be given half the deceased parent’s share”. Thus
the compiler first states the law as he believes it to be according’
to ancient authorities and then says how in his opinion the law:
ought to be altered. Unfortunately there is nothing to show-
whether his opinion was adopted ; the instances of case law are:
few and probably for the most part Iegendarr. -Consequently
the date of a Dhammathat furnishes practically no clue to its:
authority and the Attasankhepa cannot therefore claim speciak
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authority merely because it is the most modern of all the Dhamma-
thats. In the “introduction ” to the translation it is stated that
the work contains the views of U Gaung on the law as it actually
stood at the time of its compilation, but as it is also stated that
it was prepared on consideration and comparison of all the avail-
able texts, it would appear that the compiler’s views were based
not on practice but on theory, not on case law but on ancient
texts., The unknown author of thisintroduction goes on to say
“It (the Attasankhepa) is not to be regarded as the ultimate
autborit‘y on questions of Buddhist law, but the Courts will find
it useful as a work of reference and it may fitly be consulted as
explanatory of the older Dhamimathats”,

Now if section 159 of the Attasankhepa be read in the light
of these remarks, it will be seen that it is an attempt to reconcile
numerous very conflicting texts. It must be considered asa
commentary and rot as an authority in itself and in my
opinion the attempted reconciliation of the conflicting texts is
not successful.

How conflicting those texts are was I think hardly realized
by the learned judges who decided #a Thin and anothey v.
Ma Wa Yon. ¥ ;

For instance the text from the Panam cited in section 44 runs.
as follows “ Children can claim partition of inheritance, when.
after the death of the father the mother marrics again’' But
the text from the same Dhammathat given in section 38 runs.
“The daughter living with the mother shall inherit the estate on
the death of the mother. She has no right to protest should
the estate be exhausted by the mother during her lifetime in the:
maintenance of herself and Aer subsequent husband.” Of course
the most natural attempt to reconcile these two texts would be
to assume that the first of them refers to children living apart
from their parents, and a distinction #s drawn in the Attasankhepa.
between children who continue to live with their mother

after her marriage and those who live separately, but the rules.

laid down there apparently have no place in any of the other

Dhammathats, they are an agglomeration of contradictory tests.
with the addition of other rules invented apparently for the-

purpose of harmonizing them. Anyone attempting to reconcile
these two contradictory texts [rom the Panam as suggested above
would find on reading section 36 of the Digest that his attempt
was a failure, because the text from the Panam in that section

runs as follows: “On the death of the father, the daughter .

living separately from the parents shall get such property as
ornaments and cups used in the performance of a ceremony and
‘given her by both parents at the time of performing it, She
should be given a dowry commensurate with the means of the
parents when she is given in marriage and she leaves the
parental roof with her husband.” Clearly she is not to get one~
fourth of the estate. -

M Tae O
v,
Mt Swe.
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To take some other Dhammathats relied on by Mr, Justice
Birks. The following four texts are from the Vilasa:

Section 34, “Children other than the eldest child are entitled
to partition of inheritance only when both parents are dead.”

Section 36, “ On the death of the father the rule of partition
between the mother and daughters living separately is as follo.ws :
The daughter shail get the propert3 such as gold............given
her...............when she was young... <eor. On the death
of the fathcr the mother alone is entltl d to all the property.
The daughter living separately can get oniy what is given her
by the mother through affection.”

Section 38, “ Un the death of the father the mother gets the
whole estate. The daughters living with the mother shall not
.get anything while the mother is still living. The mother has
the right of use of the estate for life for the maintenance of
herself and her subsequent husband.”

Section 46, “ After the death of the husband the wife shall
not say to her chlldren that partition shall be made only on her
-death. The chlldren sha.ll have their inheritance, although she.
may not marry again.”

It will be seen that these texts all from the same Dhamma-
that are hopelessly conflicting: there is no pOSSlblhty of
reconciling them. The Rasi on which Mr. Justice Birks also
relied is not a whit more consistent. On tbe other hand the
Dhammathats which Mr. Justice Birks rejected, »7z., the Manukye,
the Dhamma, the Manu and Amwebon are not seli- contradictory
and agree w;th each other. To the texts from these Dhamma-
thats quoted in section 44 may be added the following text
from the Dhammathatkyaw given in section 36: on the death of
the father the rule of partition between mother and eldest
-daughter, who lives apart from the parents is as follows:

“The daughter shall get such property as necklaces, anklets,
‘bracelets, earrings, ha:r~pms, gold, silver and slaves and bu!locks,
buffaloes, lands, etc,, given her by both parents; when she was
young, at the ceremony of placing her in the cradle, of first tying
the hair into a knot, and at the time of her marriage. Such
property has become her separate propesty. She shall also get-
‘the property given her when she set up a separate establishment.
On the death of the father the mother obtains all the property.
:Should it be exhausted by her on her maintenance or on that of
herself and her subséquent husband or in the performance of
works of merit let it be so: the chﬂdrcn living with her are
-entitled to the residue if there is any "

It must be recognized that it is 1mp0551b1c to reconcile the
differenit Dhammathats and I think that those of them should be
rejected which are inconsistent with themselves. This is ob-
viously necessary, because if it were decided to rely on one of
‘them it would be 1mp0551b1e to decide which of the contradictory
texts toaccept as binding. The other Dhammathats are not self-
<ontradictory and they agree very well with one another and it is



UPPEI_% BURMA RULINGS. 51

a matter of satisfaction that one of them should be the Manukye
which has generally been considered to have special authority.

The rule then appears to be as follows :—

1. The eldest daughter can only claim one-fourth of the bulk
of the estate, if her mother dies first and she is capable of replac-
ing her mother in the household.

2. Sometimes the eldest daughter on marrying and leaving
the parental roof is given her share of the estate during the life-
time of both parents. In that case she has no further claim on
the estate. )

3. If this has not happened the eldest daughter on the death
of her father is entitled to certain specified property and her
mother gets the bulk of the estate asexplained in Mz Saw Myzn
and another v. Mi Shwe Thin and another.

4 If on the death of her father the mother marries again the
eldest daughter is further entitled to one-fourth of her father's
wearing apparel and ornaments, but her mother still retains the
bulk of the estate. :

In the Manukye Dhammathat there is a further provision
that if the mother marriesagain the eldest daughter’s share of the
whole estate shall be publicly made known and shall be kept in
the custody of the mother. This clearly indicates that the
eldest daughter cannot claim this share during her mother’s life-
time, and there are so many texts permitting the mother to
. exhaust the whole of the property in maintaining herself
and her second husband, that it seems clear that the eldest
daughter does not obtain a vested interest as defined in section
19, Transfer of Property Act, in this share until her mother’s
death. It looks as if this provision was meant to safeguard the
eldest daughter’s share as against her own brothers and sisters
and the possible offspring of the second marriage. '

I am therefore of the opinion that the plaintiff-appellant has
not such an interest in the property sought to be redeemed during
the lifetime of her mother as is contemplated in section g1,
Transfer of Property Act, and that therefore the decision of the
Lower Appellate Court-is correct.

The appeal is-accordingly dismissed with costs.

Mr S O
3
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Befove L. H. Saunders, Esq., I.C.S.
"NGA SHWE HMUN ». KING-EMPEROR.

Mr, C. G. S, Pillay—for Applicant,

Criminal Procedure—419, 421.

Held,~that when an Advocate files a petition of appeal, a reasonable
opportunity for hearing the Advocate cannot be said to have been given
when he is called upon forthwith to support the appeal.

I L. R., 36 Calcutta, 385.
Bom. L. R., VII, 8¢.

Four persons were convicted on a charge of stealing a cow and
calf and sentenced to two years' rigorous imprisonment each.
On the 2gth October 1914 an appeal was presented in the
Sessions Court by Maung Pe, second grade Advocate, on behalf
of Maung E Maung, second grade Advocate for the Appellants.
On the same day the Sessions Judge passed the following
order :—*' The petition of appeal was presented by second grade
Advocate Maung Pe of Meiktila on behalf of second grade

Advocate Maung £ Maung of Yamethin. Maung Pe has nothin%

to say in support of the appeal. As he appears on behalf o
Appellants’ Advocate, I consider that a reasonable opportunity

" of being heard has been given. The judgment shows that the

four Appellants wese all caught redhanded. It is not necessary
to send for the record. The appeals are summarily dismissed.”

Section 421 of the Code of Criminal Procedure requires that
no appeal presented under section 419 shall be dismissed unless
the Appellant or his Pleader has had a reasonable opportunity of
being heard in support of the same. There is ample authority
for holding that reasonable opportunity is not given when the
Advocate who appears is required to support his appeal on the
same day, Ramtohal Dusadh vs. Empeyor (1) and Emperor
vs. Gurshida Balapa Fali (2). A jfortiori when the Advocate
who files the petition of appeal is not himself the Advocate for
the Appellant, a reasonable opportunity for hearing the Advocate
cannot be said to have been given when he is called upon
forthwith to support the appeal. In this instance, moreover the
case was tried in one district and the Advocate who presented
the appeal was practising in another district.. The appeal again
set out that the witnesses were not credible, and it was clearly
a case in which the record should have been called for before
orders were passed.

‘The order of the Sessions Judge is set aside, and he -is
directed to re-admit the appeal and give the Appellants’ Advocate
an opportunity of being heard after notice.

(1) I. L. R,, 36 Calcutta, 385.
{2)-Bombay Law Reporter, VI1I, 8g.
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Before L. H. Saunders, Esq., I.C.S.
HASAN CHANEA 7. MI SIN.
Mr. S. Mukerjee—for Applicant,

Mr. A. C. Mukerjee—for Respondent.
Criminal Procedure—q88.

Held~where a husband contended that he was no longer liable to
pay maintenance on the ground that hz had divorced his wife, it was the
duty of the Magistrate to entertain and consider such plea.

Held also,—that Muhammadan l.aw does not give a wife any authority,
except possibly in accordance with a coutract entered into at the time of the
marriage, to prevent her hasbind divorcing her by the pronouncing of Talak,

L L.R., 5 All, 226,
I.L. R, 19 All, 50.

I.L. R,, 33 Mad,, 22,

U. B. R,, 190§—v6, I, Crl. Pro,, 23.

The Applicant having been required by an order under
section 488 of the Code of Criminal Procedure to pay Rs. 25
monthly by way of maintenance to the Respondent who was his
wife, applied to the Magistrate to cancel the order on the ground
that he had been divorced from hec. The Magistrate h:ld that
the divorce had not been shown to be duly eflected, and declined
to cancel the order. The Applicant now comes to this Court in
revision.

The application purpirted to be made under section 489 of
the Code of Criminal Procedure. 1t is sugzested that that sec-
tion has no application, since the change of circumstances referred
to in it is a change in the financial ciccumstances of the parties
and not in their status. This appears to have been the view
held in the matter of Din Muhammad, (1) but it was held by a
majority of the Judges in the Full Bench case of Skak Abu llyas
vs, Ulfat Bibi, (2) that where a husband contended that he was
no longer liable to pay maintenance on the ground that he had
divorced his wife, it was the duty of the Court to entertain and
consider such plea, and whatever may be the exact meaning of
the words of sections 488, 489.and 490 of the Code of Criminal
Procedure, it appears clear that this is the case. :

In Ma T¢n vs. Maung An Gyi, (3) it was pointed out that
where a wife who had obtained an order for maintenance returned
and lived with her husband, the effect was to cancel the order
for maintenance with effect from the date of her return, and it
appears to be obvious that where the husband alleges that he
is no longer liable to pay maintenance, he is entitled to have his
allegation enquired into. Thisis not a matter for a civil court
as the Magistrate apparently was inclined to hold: where a divorce

1) LL.R, 5 All, 226,
I.L.R., 19 All, so.
U. B.R,, 1904-06, 1. Crl. Pro., 23.

(2
&)
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is alleged and denied it is the duty of the Magistrate to hold an
enquiry and come to a decision. Here, the Applicant who is a
Muhammadan and who claims to be a member of the Hanafi
sect, states that he has divorced his wife by pronouncing falak
three times.

The Magistrate has held that only one witness deposes that
the App.lcant is a Hanafi Suni, and that although he states he
is not under the influence of his uncle, the latter is living with
him in the same house. The sugnlﬁcance of this last remark is
not clear without a reference to the previous proceedings in which
the Applicant sought to show that he had divorced the respon-
dent, and in which it was found that he was a minor and was
acting under the infiuence of his uncle. In the present proceed-
ings, the Applicant has given his age as'21 ; there appears to be
no reason for doubting the truth of this statement which was not
contradicted. It is true that he is living with his uncle, but his
uncle was away at the time that the application was filed, and
there is no evidence that he was acting under compulsion from his
uncle. A person who is of age cannot be presumed to be acting
under the influence or compulsion of his relations with whom he
is living in the absence of any evidence, and the mere statement
of the Respondcntthat he was induced by his uncle to divorce
her is not sufficient proof.

Whether the Applicantis a Hanafi Suni or not appears-to be’
only material if compulsion has been proved or if the divorce was
communicated to the Respondent by a third party. There is
evidence that the Applicant drew np a deed of divorce in which
the falak was pronounced and sent it by the witness, Ismail, to
the Respondent who refused to listen toit. He also sent her a
post-card on which the words ‘ 7a/ak” were written in
Burmese in red ink, but the Respondent refused to accept it.
But besides this, it is proved that during the course of the pro-
ceedings while 'the Respondent was in the Court-house, the
Applicant pronounced the Ze/zk in her hearing three times, and
he repeated the word again in her presence in Court.. There is
no doubt that his intention to divorce her has existed for some
time and has been deliberate, and apart fromany other evidence
the pronouncement of the Zalak in the Court was a sufficient
divorce. Muhammadan law does not give a wife any authority,
except possibly in accordance with a contract entered into at the
time of the marriage, to prevent her husband divorcing her by the
pronouncing of 7a/ak, The law in the case of Muhammadans
belonging to the Hanaf sect is clearly stated in the case of Asku
Bibi vs. Kadir Tbrahim Rowther. (1)

~ In the absence of any rebutting evidence, I am of opinion that
the Magistrate .was not justified in holding that the Applicant
was not entitled to divorce the Respondent in accordance with
the Hanafi law, that in accordance with either the Hanaf law

(1) L.L:R, 33 Mad., ‘zz-.
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or the Muhammadan law applying generally to Sunis the divorce
has been clearly proved and that the Respondent is not entitled to
further maintenance with effect from the 23rd November 1914,
the date on which the applicant pronounced the divorce in Court.

Before L. H. .S'Iamzc/ers, Esg., 1.C.S.
M1 THI HLA ». MIKIN,
Mr. ¥. N, Basu—for Respondent.
Criminal Procedure—349, 380, 552.

Held,~—that a -Magistrate to whom proceedings are submitted as pro-
vided by section 562 of the Code of Criminal Procedure, may pass such
sentence or make such order as he might have passed or made if the case
had originally been heard by him,

IVL. B, R, 277

The accused was convicted of stealing u pig. The second
class Magistrate recorded a formal finding convicting the accused
under section 379 of the Indian Penal Code, and submitted the
proceedings to the Subdivisiunal Magistrate under section 562
of the Code of Criminal Procedure with a view to the accused
being released ov security. The Subdivisional Magistrate on a
perusal of the evidence came to the conclusion that the accused
should .not have been convicted, and thereupon acquitted her.

- It is now suggested that the Subdivisional . Magistrate had no
power to pass an order of acquittal. It was pointed out in the
caseof Morali vs. King Emperor, (1)that the provisos to section

562 and section 380 are similar to section 349 of the Code of .

Criminal Procedure, but that the proviso to section 562 refers
to the case of an offender who is convicted by a Magistrate of
the third class or'a Magistrate of the second class not specially
empowered by the Local Government in this behalf, whereas
section 349 deals with the case of an accused person who has
not been actually convicted, but in respect of whom a Magistrate
of the second or third class records the opinion that he is guilty.
There is no doubt that where an accused person is forwarded to
a District Magistrate or Subdivisional Magistrate in accordance
with the provisions of section 349 of the Code of Criminal Pro-
cedure, such Magistrate may acquit the accused.

" Tamof opinion that it was not the intention, in a2 case.in
which a conviction has been formally-recorded under section 562,
that the Magistrate to whom the accused is sent should not
have the same powers as he undoubtedly has in the case of an
accused person sent.to him under section 349, ' Ths words of
section 380 are sufficiently broad. It is distinctly-stated thata
Magistrate to whom proceedings are submitted as provided by

(1) IVL.B, R:,-:a77.
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section 562 may pass such sentence or make such order as he

: mi%ht have passed or made if the case had originally been heard
by

im. He could obviously have acquitted a person tried by
him on a charge of theft, and if it had been intended that he
should not have had this power when a case tried by a subordi-
nate Magistrate was submitted to him, this provision of law would,
it appears to me, have been otherwise worded. If this view is
not correct, it would appear to follow that even if the Subdivi-
sional Magistrate considered that the accused was clearly not
guilty, he was still bound either to pass s:nteace or to bind over
the accused under section 562 of the Code of Criminal Procedure.
The only alternative apparently would be to submit the case to
the District Magistrate or to the High Court in revision.

I agree with Mr. Justice Irwin in thinking that it is difficult
to suppose that this was the intention of the Legislature. I
have no doubt that the Subdivisional Magistrate was justified in,
passing an order of acquittal.

On the merits, | see no reason to interfere.

The application is dismissed.

Before L. H. Saunders, Esg., 1.C.S.
MI NGE MA ». NGA TALOK PYU.
Mr. S. Mukerjes—for Appellant | Mr, ¥. N. Basu—for Respondent. -
Evidence—32—g1. I
The necessitj for a strict compliance with the rules of Evidence

as laid down in the Evidence Act and explained in the Rulings of this Court
insisted on. ? : A

U. B, R., 1892—g6.,, 11,-350.

This was a suit to recover land in the possession of the
Defendant-Respondent on the ground that it had been mortgaged
by the Plaintifi-Appellant’s father. . The Court of first instance

ave the Plaintiff a decree which was set aside upon appeal, 2nd
the Plaintiff now comes to this Court under section 13, of the:
Upper Burma Civil Courts Regulation. ' )

The land had admittedly been in the possession of the
Defendant for a great many years, and as the mortgage was
denied, the burden of proving, it was on the Plaintiff-Appellant,
So far the Court of first instance was correct, but in recording
and dealing with the evidence,” the Court appears to have oyer-
looked not only the provisions of the Evidence Act but the
numerous rulings of this Court explaining those provisions. -

The Plaintiff offered herself as a witness and said that her
father had told her that he had mortgaged theland: Her father
was dead, and this evidence could only have'been admitted if it
was admissible under the provisions of section 32 of the
Evidence Act. It was not a statement against the pecuniary or
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proprietary interest of the person making it, nor does it come
under any of the provisions of that section, and this evidence
was therefore inadmissible.

The next witness was U Kywe who said that hejwas present
when the original mortgage was concluded, and _that it was
recorded in a parabaik document. A pavabaik document was
produced in Court, and under section 91 of the Evidence Act no
evidence of the terms of the mortgage was admissible except
the document itself. The document was not shown to the witness
nor was he asked to identify it, and his evidence was therefore
inadmissible.

-The next witness was a man who had been husband to the
Plaintiff. He deposed that he was present when a subsequent
advance of Rs. 10 was taken by the mortgagor. His evidence
was uncorroborated, He said that he did not know whether a
document was written or not, that no one else was present, and
his evidence was of very little value.

The next witness was Maung Hme who produced the exhibit
mortgage deed,a parabask. He says thathe found it among
the papers of one of the original mortgagees. Documents of
this kind do not prove themselves, and unless they are admitted
by the other side, it is necessary to prove them. This may be
done by calling a witness who was present when the document
was executed and testifies in Court that the document produced
is that which was executed. This has not been done. It is also
possible in certain cases to make certain presumptions with

reference to ancient documents, that is to say, documents pur-

porting or proved to be 30 tyea.rs old, under section go of the
Evidence Act. The Court of first instance does not suggest that
any presumption should be drawn in the case of the document
produced. The necessity for caution in making presumptions as
to ancient documents in Upper Burma has been insisted on
repeatedly in the rulings of this Court, for instance, #a Lo»n
and. § othersvs. Naung Myo. (1)

Maung Hme, the witness who produced the document, is

admittedly on bad terms with the Defendant-Respondeat,
. The document which recites the transaction by which Rs. 30
is supposed to have been advanced upon the land concludes with
the words “ total amount of the mortgage money Rs. 60.”
It is not suggested that the amount of the mortgage money was
raised to Rs, 6o until the year 1252 B. E,, that is less than 30
years ago, and if the whole document was written at that date,
no presumption could be made with regard to it.

The very fact that these concluding words are in the docu-
ment, apparently in the same handwriting and of the same date
as the rest, shows how easy it is to alter or concoct these docu-
ments. The law does not require ‘the Court to draw an
presumption : on the contrary as explained in, the rulings of this

(r) U.B. R, 1892—g6, 1I, gs50.

M1 Nee Ma
v,
Nea TaLor
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M1 Nez Ma Court the presumption should not be drawn as-a matter of course
. . or without great caution. Inthe present case the document was
NG‘;,.T“"‘“‘ produced in Court by a person who says he got it from proper
¥P:  custody but who was shown to be on bad terms with the other
side and whom it was not safe to believe. The document itself
has either been wholly written or has had additions made to it at
a date later than the date on which it purports to have been
written. INo presumption can clearly be drawn with regard to
it and it has not been proved,
As the Plaintiff relied upon a document produced by her but
not proved, she was precluded by the terms of section g1 of the
Evidence Act from giving other evidence of the transaction.
The ad mission deposed to by the 4th and iast witness for the
Plaintiff was so vague as to be cleasly valueless.
There is therefore no evidence worth the name upon which
the Plaintiff-Appellant could possibly hope to succeed.
The Defendants had admittedly been in possession for at
least 34 or 35 years, and there is 2 long series of rulings of this
Court laying down that a long and peaceable possession should
not be disturbed except upon substantial and satisfactory
evidence. : :
It should not have been necessary to repeat these elementary
tules of Jaw. Cases however  constantly come before this Court
in which not merely the parties and Advocates but the Judges
fail to distinguish between evidence which is admiesible and that
which is not. All that can be done is to repeat the more
important of these rules in the hope that they will sooner or
later be learnt and understood. ' '
The appeal is dismissed -with costs.

 Givil Revi- Before L. H. Saunders, Esq., 1.C.S.
stor No. 7¢ -
" of 1914, NGA TIN AND ONE ». NGA SAW.
Marck 10th, ; ; i
. rgrs, Mr. D. Dutt—for applicant.
© Mr. F. C. Chatterjee—for reéspondent.

Civil Procédure—Ordey XLI, , Rule 22, .

Held,~—that a respondent in an'appeal is not ordinarily entitled to urge
cross-objections except against the appellant.:
I.LR, 26 Cal, 114,
I.L.R,, 30 Cal, 655.
LL.R, 23 All, 93.
15 W.R., 26.
16 CW.N., 612 :
L.L.R., 37 Bom., 511.

.__Plaintiff su_edﬂ't'he 2 Defel:ida_nts to recover Rs. 124, the balance
of a sum advanced for purchase of plantains and obtained a
decree against thé 2nd Defendant. The 2nd Defendant -
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appealed. The Plaintiff in the lower Appellate Court filed a
cross-ohjection in which he claimed a decree "against the 1st
Defendant. The 2nd Defendant’s appeal was dismissed, and
the lower Appellate Court gave Plaintiff a decree agaiust the
15t Defendant.  This application for revision states that ‘the
Lower Appellate Court should not have given a decree against
the sst Defendant in the absénce of a separate appeal by the
Plaintiff. ;

It bas been further argued that the present Applicant was
not a party to the appeal and he was not present, and thar there
was no evidence upon the record to justify the finding of the
Lower Appellate Court.

The provision of law which enables a respondent to take a
cross-objection to a decree which has been appealed against is
contained in Order XLI[, Rule 22 of the Code of Civil Procedure.
The first paragraph of this rule corresponds, with no material
difference, with the first paragraph of section 561 of the old Code
of Civil Procedure. There are a number of rulings under the old
Code which lay down that a respondent in an appeal is not
ordinarily entitled to urge cross-objections except against the
appellant. The matter .was considered at length in Bishun
Churn Roy Chowdry v. Fogendra Nath Roy (1), and the rule of
law was there laid down that it was only by way of exception to
the general rule that one respondent may urge cross-objections
as against the other respondents, the exception holding good,
among other cases, in those in which the appeal of some of the
parties opens out questions which cannot be disposed of com-
pletely without matters being allowed to be opened up as be-
tween co-respondents, This has been quoted with approval in
subsequent cases, e.g., Shabiuddin v. Deomoorat Koer (2). The
same view was taken by the Allahabad High Court in Kallu v.
Manni (3), though in the latter case, the opinion appears to
have been based partly upon the words contained in paragraph
3 of section 561 of the old Code, which required the Respondent
to show that the Appellant or his pleader had- received a copy
of the objection. 'Fhese words do not appear in the present
Code, the words * the party who may be atfected by such objec-
tion” being substituted for “ Appellant.” - In the case of

Shabiuddin v. Deomoorat Koer following the observations of the-

Judges in Anwar Fan Bibee v. Azmut Alt (4), which were quoted
‘with approval, it was held that the cross-appeal cannot reopen
any questions which have been decided between the co-respon-
dents, bat must have reference to the appellant, and’ the points
which"are in dispute between the respondent who takes the
cross-appeal and the appellant. ‘It is quite possible that there
may be cases in which, when an appellant succeeds in his appeal,
‘questions would be opened up as between the co-réspondents

(1) I L.R, 26 Cal, 114, (2) LL.I%., 32 Cal. 655,
(3) LL.R;; 23 All ,, 93. {4) 15 W.R,, 26.
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which would otherwise have been decided, and it is.also possible
where interests are identical that a respondent succeeding in
his cross-appeal may open up questions as between himself and
his co-respondent.” Dut that is not the case in this litigation.
It seems clear that if it had been intended ‘that Order XLI,
Rule 22, should give a respondent an opportunity to take a
cross-objection to the decree not only as against the appellant
but as against all the other respondents, this intention would
have been expresscd umequivocally. But in the present case
the Applicant was not even arespondent in the appecal. He
had successfully contested Plaintiff's claim in the first Court and
had not been made -a party to the appeal until the Plaintiff
attempted to make him a party by filing a cross-objection, It
is clearly unreasonable in a case where a plaintiff had sued two
defendants who had no common ground of defence and has been
successful against onz only, and where that defendant appeals,
that the plaintiff should be heard in the same appeal to prove his"
case against the other defendant. This view has more recently
been reaffirmed in the case of Fadunandan Prosad Singh vs,
Deo Navein Singh (1) and Nursey Virji vs. Aifred H.
Harrison (2). :

I am of opinion that the Plaintiff was not entitled to file a
cross-objection in this appeal against the 2nd Defendant whose
case was that he was not concerned in the transaction in question
and who, the Court of fixst instance had found, had not in fact

-been a party to that transaction,

In this particular case moreover, there appear to be other
reasons why this Court should interfere in -revision. The third
paragraph of Rule 22 requires that unless the respondent files
with the objecticn a written acknowledgment from the party who
may be affected by such objection of having received a copy
thereof, the Appellate Court shall cause a copy lo be served on
him. The cross-objection did not show that a copy had been

_served, and there is nothing on the record to show that this was

done. Further, the record does not show that the present Appli-
cant was present. The objection againappears to have bcen
filed on the 17th of February and the appeal came on for hearing
on the 24th of February, It would appear that even if a copy
was served on- the Applicant, the time allowed must have been
entirely insufficient. : 4 i

Again upon the merits, it does not appear that the Lower
Appellate Court had any clear conception of what the question in
dispute was. It appears from the evidence that the plantains which
were sold were the produce of the 2nd Defendant’s garden.
Upon the pleadings, it was clearly a question whether, supposing
the 1st Defendant to have taken any part in.the transaction,
he was acting merely as an agent for the 2nd Defendant
or as a partner with him, and the judgment of the Lower

(1) 16 CW.N, 612. (2) LL.R. 37 Bom. 511.



UPPER BURMA RULINGS. 61

J.

Appellate Court does not show that this point was considered

or that the judge considered it proved that he was a partner. - .

T'he application is allowed, and the decree of the Lower
Appcllate Court, so far as it affects the 2nd Applicant, is set aside

with costs. £l
. As far as 1st Applicant, Maung Tin, is concerned the applica-

tion is dismissed.

Befove H. E. McColl, Esq., 1.C.S.
U TILAWKA », NGA SHWE KAN AND 5 OTHERS.
‘_..'M:r. A, C. Mukerjee for Appeliant | Mr, San Wa for R!qunﬁen‘ts.
* A Buddhist monk is prohibited by his personal law from-engaging in.

~ any:-monetary transaction and is therefore debarred from suing for redemp- .

tion of amortgage,
I U.B, R, 1897-01, page 54.
“1I Chan IToon’s L, C, 236,
JUDGMENT

. The Plaintiff-Appeliant, who as 1 have aiready held, must.be.
taken to be a Kahan,sued to redeem some land which he alleged
he, another Rakan and a woman had jointly mortgaged in 1245.

He further alleged that he had inherited a share of the land from:

his father. The woman {Ma Po) was dead and Plaintiff-Appel-
lant was the sole Plaintiff. -

An objection was taken in the written statement that the

Plaintiff had been a monk for 4o years and that he could there-.
fore have no claim to the land. The point was noticed in his,
judgment by the Township Judge, but it was not adequately-
dealt with. The Township Judge gave Plaintiff a decree for
redemption. ) . g =

On appeal the lower Appellate Court held that the alleged
mortgage had not been proved and dismissed the suit, . g

" In this appeal the first question to be decided is whether the
suit is not bad ab #nzizo. : , :

In Ma Pwe v. Maung Myat Tha, (1) it was held that a
Burman, on becoming a Buddhist monk, ceased to have any
interést in the property of which he had up to then been the
owner. The first Court beld that this ruling did not apply as

the Plaintiff-Appellant was already a monk when he mortgaged

the land. ; : o
The land in suit is alleged to have descended from the

Plaintiff-Appeliant’s father, but there is no evidence as to when
the latter died. The land is alleged to have been mortgaged by,
him, redecmed by the Plaintiffi-Appellant and two. others .and

R
e

(1) I1 U;B;R,, 18g7—1901, page 54,
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remortgaged by them to the Defendant-Respondent’s parents.
There is also nothing to show when the Plaintiff-Appellant became
a monk, except the allegatlion in the written statement that at the
time the suit was brought he had been a monk for 4o years, a
statement which has not been contradicted. If he became'a
monk after his father’s death then the ruling citcd above would
apply, and it would be clear that the Plaintill-Appellant had no
right to redeem the land and that he had no interest which he
could mortgage. If however at the time of his father’s death he
was already a monk, the question would arise as to- whether a
monk can inherit from alayman. This question was raisedin
Ma Taik v. U Wiseznda, (1) and was decided in the affix-
mative, but it is questionable whether that decision was not
obiter because in that case the Plaintiff left the priesthood during
the trial of the suit and it seems to have been held that that fact
removed the legal difficulty.
Of course assuming that the Plaintiff-Appellint has no title,
that fact would not necessarily disentitle him to .a decree. If
the mortgage were proved and it was shown that the Defendant-
Respondent’s predecessors were let into possession by him, the
Defendant-Respondents would be estopped from denying his
title, But-the question is a broader one than a mere question
of title or estoppel. The question is whether 2 Buddhist: monk:
is capable of entering intoa valid contract such as a mortgage
not on behalf of the Sangha but for his personal proit. A
urther difficulty arises that the mortgage is said to have been-
effected in lng B.E. and consequently the Indian Contract Act
is not applicable, and though the Dizmmathals show that as
the late Mr, Burgess said ‘ In modern times the Burman Buddhist
mionk’s vows of poverty sit lightly on him ”” and provide rules
for the distribution of property acquired by a monk by trade
or usury, [ have been unable to find anything to show that such
contracts would have been given effect to by the Burmese
Courts prior to the annexation or that they were recognized as
valid by Burmese Jurists. The existence of such property could
not be ignored and consequently rules were framed for its dis-
posal ‘and it was provided that it was to be inherited by. the
monk’s lay relatives and not by members of the Order “ be-:
cause it-is not property given him- by others as a religious gift"".
(Yasathat, section 409, U Gaung’s Digest, Volume 1), a passage
which cléarly indicates that a mon< was debarred by the rules
of ‘hisiorder from possessing property other than that given as.a
religious_gift, either to him, another monk, a Gaza. or the
Sangha and that the Jurists recognized this rule as ‘of force in
their legal systém. - The text from the Kyannet given in sec-
tion 152 of U Gaung’s Digest; Volume II, shows that in the
compilér’s. opinion the ordinary law was subject to the rules of
the Order, and that though a layman might have a certain

(1) II ChanToon’sL,C, 235,
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legal right that right could not be enforced by a monk if it was
opposed to the rules of the Order.

There can be no question at all but that the idea of a
Buddhist monk buying and selling or mortgaging land for his
own benefit is totally opposed to the rules by which Buddhist
monks profess to be governed.

in the beginning they were ascetics who gave up the plea-
sures of the world in order to gain the peace of a soul that had
no desires of any kind, and there can be no doubt but that even
at the present day they profess to live on charity. That many
of them owing to the piety of laymen as a matter of fact live in
greater comfort than they would have done had they not
embraced the religious life in no way affects the question. They
are not supposed to ask for anything and 1 believe this rule is
nearly always kept, but on the other hand they cannot ordinarily
refuse to accept a gift because to do so would be to deprive the
intending donor of merit in the next world. -

When a dispute between two monks is referred at the pre-
sent day to Gaing Gyoks or the Thathanabasing it is decided as far
as possible according to the rulescontained in the Vinayas and it
seems to me clear that the personal law of Buddhist monks is to
be found there and nowhere else, and that it cannot be said to
have been modified to any extent by custom, as custom does not
form part of the rules of decision adopted by the Ecclesiastical
authorities, - i '%,

The fact that many monks have so far strayed from the rules

originally laid down by the Buddha as to trade and buy and sell
land, therefore, is no reason for holding that they are subject to
the same law of contract as laymen, and I think it is clear that a
monk is debarred by the rulés of his Order from mortgaging pro-
perty descended from his ancestors, and indeed from owning such
property. No doubt the Dkammathats recognize that thé flesh
is weak and that monks do not always conform to the rules laid
down for their guidance, and they therefore lay down rules for
the succession by lay relatives in such cases, but those rules do
‘not affect the personal law of the monks at all. That their per-
sonal law forbids trading and mortgaging land and so on, I think,
there can be absolutely no doubt. The late Mr. Burgéssin Ma
Pwe v. Maung Myat Tha showed clearly enough that on becom-
ing a monk a Buddhist severs himself from the world and for-
sakes riches to practise poverty, but I would supplement his
temarks by citing the following texts :— ' .

“Whatsoever Bhikku shall receive gold or silver or get
someone toreceive it for him or allow it to be kept in deposit for
him —that is a Pdkittiya offence involving forfeiture .

~ “ Whatsoever Bhikku shall engage in any one of the various
transactions in which silver is used—that is a Pdkittiya offénce
involving forfeiture ”. ' ; '

““ Whatsoever ' Bhzkku shall engage in any one of the various
kinds of buying and selling—that is a Pdki¢tiya offence involving
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forfeiture” (Pdtimokkha Nissagiya Pikittiya Dhamma, sections
18, 19.and 20). :

Thus a trading transaction was not only an offence tequmno‘
expiation, it was void, and the BA/kku was deprived of any profit
he might have made. The translators of the Vinaya, Messrs.
Rhys Davids and Oldenberg, describe the method of procedure
on a breach of these rules. The guilty B#A7kbu had to give up

the gold or silver to the Sangha,and a lay servant of the BAikkus

would either buy ghee or oil with it for the Sangka or would
throw it away.

When dying the Buddha said that after his death the Sangha
might, if it so wished, revoke all the lesser and minor precepts,
and a cértain number of Bhikkus wished that certain of the more
irksome precepts might be done away with or altered, but a
difficulty arose as to what were lesser or minor precepts, and so
it was decided at the Council of Rdgagaka that none of the
precepts should be abplished or altered.

- ““Then the venerable Maka Kassapa laid a resolution before
the Sangha‘Let the venerable Sangha hear me. There are
certain of our precepts which relate to matters in which the laity
are concerned. Now the laity know of us that such and such
things are proper for you Samanas who are Sakyaputtiyas and
such and such thmgs are not’. If we were to revoke the lesser
and minor precepts it will be said to us ‘a set of precepts .was
laid down for his disciples by the Samana Gautama to endure
until the smoke should rise from bis funeral pyre. So long as

.their teacher remained with these men so long did they train

themselves in the precepts. Since their teacher has passed away
from them, no longer do they now train themselves in”the
precepts’ ",

" 4If the time seems meet to the Sang!m not ordaining what
bas not been ordained and not revoking what has been ordained,
let it take upon itself and ever direct itself in ‘the pre;cepts
according as they have been laid down. This is the resolution—
whosoever of the venerable ones approves thereof Iét him keep
silence. Whosoever approves not thereof let him speak. The
S'angka has taken upon itself the precepts according as they
were laid down. . Therefore does it keep silence. Thus do I’

‘understand ”.. {Kult'wuagga Bk. XL, i,, 9).

. Then acram at the Council of Vesall to which was submttted
the qucstmn whether on ten points the rules laid down for the

‘monkhood should be relaxed, it was decided that they should not.

.One of these was the rule against accepting gold and silver and
another was as to whether a precedent could be taken as an
eexcuse for not conforming to the rules. It was decided before
700 Bhikkus that the rule as to gold and silver should not be
‘relaxed and that a.precedent was no excuse for doing what was
forb:dden. (KRullavagga, XI11, 2.,8.) .

‘T dm of course well aware that many monks in modern ‘times
“distegard: part of the 18th Nissaggiya Pdkittiya, and though
they do not actually handle gold and silver themselves accept
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money through a ‘ Kappiya’ who keeps it for them, but as a
precedent is to be no excuse and as such conduct does not
appear to have been sanctioned by the Sangha as a whole, it
must be held that monks who act thus break the rules of their
Order and are liable to have the money confiscated to the Sazgka.

As showing to what length some monks are willing to go in
disregard of their vows, I would mention that at the hearing of
this appeal it was stated that some years ago a Buddhist monk
brought a suit in the District Court of Mandalay for restitution
of conjugal rights, though sexual intercourse is the first of the
four cardinal sins which a monk can commit, It is to be
presumed that that monk was refused relief, and it must, 1 think, be
held in the present case that the Plaintiff-Appellant is entitled to
no relief, If the Contract Act bad been in force at the time,
the alleged mortgage would have been void so far as Plaintiff-
Appellant is concerned under section 23 as defeating the
Plaintiff’s personal law, and although the Contract Act cannot be
applied, as the question for decision is one regarding religious
usages, the Buddhist law must form the rule of decision, and I
think it must be held that so far as the Plaintiff-Appellant is
concerned the alleged mortgage was void, just as it would
certainly be held that a Buddhist monk could not contract a
valid marriage or sue for restitution of conjugal rights so long as
he remained in the priesthood,

Further, assuming that the mortgage was valid because Ma
Po was one of the mortgagors and that the Plaintiff-Appellant was
entitied to inherit from his_father because he became a monk
before the latter’s death—a point which I am no:dprepa.red to
admit—he must still be debarred from suing for redemption as
one having an interest in the mortgaged property, because a
monetary transaction such ae a redemption is forbidden by his
personal law,

No doubt this décision may have very wide consequences, but
a Buddhist monk who has taken vows of poverty and who
professes to have abandoned the pleasures of the world, bringing
a suit for his own personal profit is not an edifying spectacle, and
I' do not think such monks have any cause for complaint, if their
vows are regarded by the Courts in a more serious light than they
regard them themselves. I cannot conclude this judgment
better than by quoting the late Mr, Burgess:

“But there can be no doubt that such relaxation of ancient

- austerity has to be confined within reasonable limits, and that it
does not extend to the renunciation of the world involved in the
formal adoption of the religious life. The service of God and
Manimon cannot be combined. To retain the sensval enjoyments
of the secular and at the same time to pretend to the sanctity of
the sacred life would be to turn the whole thing into a sham
and farce, and would be unquestionably offensive to popular
sentiment,”

I accordingly hold that the Plaintiffi-Appellant cannot succeed.

in his suit and dismiss the appeal with all costs,

U TiLawgs
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Before H. E, McColl, Esg., 1.C.S.
NGA LU DAW aND 1 2. MI MO YI AND 1.

Mr. S, Mukerjee—for Appellants,
Mr. C. G. S.. Pillay—for Respondents,
 Buddhist Law—Inheritance—Property inherited during marﬂags—-
Definition of Auratha son,
A Burman Buddhist marvied three wives in succession.
Held,—that of the property inherited by him during marriage the children
:11: the marriage during which it was inherited were enmled to a double
are, .
4 L.B.R., 189, dissented from.
U.B.R., 1904-06, 11, Buddhist Law—Dlvom&-—rg
U.B.R., 1892-96, II, 150.
P.J.L. B,36£
. UBR, 1897-01, 11, 185,

The Plaintiffs-Appellants are the grand-ch:ldren of Maung
Hnin, who married three wives in succession, namely, Ma Ngwe,
Ma Kye Uand Ma Kywet O. The Plaintiffs-Appellants are
sons of Maung Ne Kya, son of Maung Hanin by his first wife, Ma
Ngwe, who predeceased his father.

- The 1st Defendant-Respondent, Ma Mo Yi, is daughter of
Maung Hnin by his second wife, Ma Kye U. Her sister, Ma
Mo Hmi, was not made a party to the suit as she had been gweu
in adoption to others. '

The 3rd Defendant-Respondent is Maung Hnin’s dauahter
by his third wife, Ma Kywet O.

The Plaintiffs-Appellants alleged that Maung Hnin had left
six pieces of land the plans of which are nlarkcd 9, 0, O, ¢, 0

and o,

The total area of these lands is 13'17 acres. The Plaintiffs-
Appellants claimed the whole of o, o, ©5 and g, two-thirds
of ¢, and one-sixth of @, total 9’23 acres. Why thelands should
be divided in that way they did not explain, and the matter is
made still more obscure by the sth paragraph of the plaint in
which it is stated that as-all the lands were acquired during
their mother’s coverture they were entitled to one-half and the
Defendants-Respondents to one-fourth each. No attempt was
made to obtain an explanation.

‘The defeace was (1) that all the lands had been inherited by
Maung Hnin during Ma Kywet O’s coverture from his. father,
Maung Kathé, (2) that the Ia.nd © had been mortgaged by Maung
Hnin to one Maung Paw Kye and that the 2nd Defendant-
Respondent was working it as his tenant, (3) that Maung Hnin -
had mortgaged the lands o and eo and the 1st Defendant-Res-
pondent had redeemed them for Rs, 61-8-0, (4) that the Plaintiffs-

eiiants were not entitled to inherit as they had been guilty of
unﬁ izl conduct and (5) that if they were held entitled to inherit
they should be held liable for their share of the expenses of
Maung Hnin’s funeral which amounted to Rs. 73-12-0.
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When the case came to trial a further defence was set up to
the effect that Maung Hnin had given the lands o and eo to the
1st Defendant-Respondent and the lands ¢, o and oo to the 2nd
Defendant-Respondent,

The Township Judge found that the lands o, 0, c and o
had been inherited by Maung Hnin from his mother during his
first wife, Ma Ngwe’s coverture and that he_kad inherited the
lands o and oo during his third marriage from his father.

He further found that the land o had been mortgaged to
Maung Paw Kye, and that the lands ¢ and & had been redeemed
by the 1st Defendant-Respondent for Rs.61-8-0. He also apparent-
1y held that the alleged gifts had been proved, and that they were
valid, but he dismissed the suit on the ground that the Plaintiffs~
Appellants were not entitled to inherit as they had not assisted
in maintaining their grandfather, Maung Hnin, who for several
years before his death was lame and blind.

On appeal, the learned District Judge found that the alleged
gifts had not been proved and that the mortgage to Maung Paw
Kye could not be proved as it had been effected by an uaregis-
tered mortgage-deed. He overlooked the questions of the
redemption of the lands o and e by the 1st Defendant-Respond-
ent and of the funeral expenses; he found that the Plaintiffs-
AppeHlants had not been guilty of such conduct as would debar
them from .inheriting; he declined to go into the question
whether Maung Hnin had inherited the lands during his first,
second or third marriages, because he imagined that the inherited

property must be ¢ paysn,’ and following Afaung Gale v. Maung

Bya (1), he held that if Plaintiffs-Appellants’ father had not
predeceased Maung Hnin they would have been entitled to one-
third of the lands, but that as they were out-of-time grand-
children they were entitled to one-twelfth and he accordingly
gave them a decree for a one-twelfth share. ]

Both parties have appealed to this Court, the Plaintiffs on
the ground that they should have been given a bigger share, and
the Defendants on the grounds that the Lower Appellate Court
should have held that the lands had been inherited during the
third marriage, that the Plaintiffs-Appellants were debarred by
their conduct from inheriting and that the gifts were proved.

As regards the gifts I would say that, even if proved, the gift
of the lands ¢, © and o to the 2nd Defendant-Respondent
would be invalid as she was living with her father at the time.
A text from the Kaingsa runs : ** A gift made, though not 7z
extremss, is invalid if delivery of possession has not taken place
before.the death of the donor and it shall revert to the estate ;
but if there has been delivery of possession the co-heirs cannot
claim it.

“The above rules referto children living apart from the
parents, As regards children living with the parents a gift

°  .(1) 4 L.B.R,, 180.
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does not take effect even when there has been delivery of pos-
session, because children living with the parents are still under
parental control.” The same rule is given by the Kandaw,
Vannadhamma, Rész and Pdnam Dhammathats and has, I
think, generally been accepted. '

There is some evidence that the 1st Defendant-Respondent
lived with the 2nd Defendant-Respondent and therefore with
Maung Hnin, in which case the giftof the lands © and o would be
invalid too, but in any case I do not think the evidence is such as
to establish that Maung Hnin really and finally divested himself
of his property. He apparently merely allowed the 1st
Defendant-Respondent to redeem these two pieces of land so.
that she might help to maintain him with its produce. I am of
opinion therefore that there was vo gift. ;

Asregards the mortgage to Maung Paw Kye, the Lower
Appellate Court is wrong. In the first place Maung Paw Kye
says that the mortgage was first effected verbally and that later its
terms were reduced to,writing. If possession weregiven in the first
instance the transaction was complete, and the fact that a docu-
ment was subsequently executed would not bar oral evidence. of
the original transaction. In the second place the 2nd Defendant-
Respondent was admittedly in possession of the land o as Maung
Paw Kye's tenant, and consequently as' Maung Paw Kye was not
a party to the suit this piece of land should not have been
included in the decree.

The Township Judge found that the lands © and &0 had been
redeemed by the 1st Defendant-Respondent for Rs, 61-8-0. He
also found that the accounts of Maung Hnin's funeral had been
settled. These findings have not been challenged in this Court by -
either side and therefore they may be accepted.

. With regard to the contentionthat the Plaintiffs-Appellants
are debarred by unfilial conduct from inberiting from Maung
Hain, I agree with the Lower. Appellate Court. The presump-
tion is that they are entitled to inherit and the burden of proving
unfilial conduct is on the Defendants-Respondents. The facts
that Maung Hnin for many years before his death was lame and
blind, and that the Plaintiffs-Appellants took no part in main-
taining him are not sufficient. The Defendants-Respondents
apparently maintained their father out of his own property, none
of which was in the Plaintiffs-Appellants’ possession, and there

1is no evidence that the- latter were ever called upon to render

services and refused, or that they were on other than the best
terms with their grandfather. -

© The learned District Judge clearly does not properly under-
stand what ¢ paysn’ property means, It means property already
owned by a person when he or she marries, whether he or she
has actually obtained possession or not. Property inherited by a
person during marriage is not ‘ payin’ but ‘ lettefpwa,’ although
on divorce the principle of zissayoand nissifo is applied to it
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(M7 Myin v. Nga Twe and two others) (1). The lands in suit
were not admitted to be Maung Hnin's payzn property, on the
contrary the Plaintiffs-Appellants alleged that it was all
lettetpwa of the first marriage and the Defendants-Respondents
alleged that it was letZefpwa of the third marriage.

Of course if Maung Gale v. Maung Bya wasrightly decided
it'would not matter whether the lands were inherited during the
first or the third marriage, because it was held that the rule that
the children of a marriage during which property was acquired
get, when that property is partitioned, double what the children
of other marriages get, did not apply to property inherited during
a marriage,

I am however unable to agree with that ruling. The princi-
ple that a child who has a claim through both parents gets double
what a child who claims through one parent only gets, was laid
down in Ma Seiw Nyo v. Ma Kywe(2), Ma Min E v. Ma
Kyaw Thin and two others(3) and Maung Tun Gyaw and
Maung Hlaw v. Ma Balo{4). The principle is clearly
discernible in mauy texts, it is 2 most reasonable one’and it was
not disputed in Maung Gale v. Maung Bya. But it was
there held that it only applied to property acquired by the joint
exertions of husband andP wife and not to inherited property
because such property was acquired without exertion.

I do not think this is a sufficient reason for differentiating
between.property inherited during a marriage gnd other lettelpwa
property. &

Property given to a married couple could not be said to have
been acquired by the joint skill or labour of both, and yet obviously
the principle in question would have to be applied to such

property.

There would have been nothing unreasonable in a rule that

property inherited during 2 marriage was the separate property
of the spouse who inherited it, but that was not the rule adopted.

Furthermore, the ruling in question seems to me to be directly
opposed to the texts that specifically provide for the case in
point. '
‘Mr. Justice (now Sir Henry) Hartnoll says, “The texts lay
down no general rule, The Kunmgya does not differentiate
between hereditary and other acquireg property. The Dhamma
gives the son of the first marriage preference over the other two.
The Manukyé gives preference to the son of the marriage during
the continuance of which the hereditary property was acquired,
because he has the right to inherit the property through both
parents. In section 246 the Cztfara says ¢, . . ., The mother's
separate property shall be divided equally among all the three
sops. ., . . %he meaning of this text would seem to be that
the mother’s hereditary property is to be divided equally amongst

(1 U.B.R., 1g04-06, 11, Buddhist Law—~Divorce~—1q.
(2). U.B.R., 1892-96, I1, page 150. (3) P.J., L.B,, 361,
i4) U.B.R, 1897-01, 11, page 185.
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the sons of the three marriages.” Apparently he considered
that the texts were so contradictory that no general rule could
be deduced from them and that therefore the fairest thing to do
was to divide inherited property equally amongst all the children
and he thought that the passage from the Cifiara cited, favoured
such-a distribution. I venture the opinion that the learned Judge
was wrong on both psints. .
The Kungya it is true gives a rule which is to be found no-
where else, It is one of the oldest DAiammathats reputed to have
been compiled in the year 788 B.E. and the rule which it gives
was very likely the rule then in force, but it seems to have been

-altered later. The texts from the other Dkiammathats collected

in section 245 of U Gaung’s Digest which are all probably 300

‘years nearer the present time and probably only a little more

than 150 years old can be easily reconciled. ;

The rule appears to be, as | have said above, that the child
who claims through both parents gets a double portion both of
inherited and of other lefteipwa property. The Dhamma lays
down that where thre€ wives are married ia- succession ‘' the
hereditary property of the father shall be divided into three
shares; the son of the first wife shall receive two shares and’
the two sons by the second and third wives shall receive the
remaining share between them.” The remark that the DZamma
gives the son of the first wife preference over the other two
seems to me hardly to express the case. This text qbviously
refers to the case where the property has beén inherited
during the first warriage, and that is why the son of that
marriage -gets more than the sons of the other marriages.
Moreover the compiler of the Diamma has clearly made a
mistake which is pointed out by the compiler of the Manukye.
In the case of two marriages only, the son of the marriage during
which property was acquired would of course get two-thirds and
the son of the other marriage would get one-third under the
general tule. "In applying this rule to a case of three marriages
the compiler of the Dkhamma still gives the son of the marriage
during which the property was acquired two-thirds and conse-
-quently each of the other sonsonly get one-sixth. The compiler
-of the Manukyesays thatthisis wrong.  Asregards the father’s.
hereditary property.the- statement that if it is acquired during

_¢he fizst marriage and taken to - the subsequent marriages during

which no property was acquired, it shall be reckoned as
property belonging to the first marriage, and that the son of
the first marriage shall take two shares and the son of the’
‘subsequent marriage one share, refer to the case where there
are only two wives and there is'a son by each. In the present
.case, as the three sons are of the same father though by
different mothers the whole of the father’s hereditary property
shall be divided into four shares:the son of the first wife shall:
receive two Shares and the sons by the second and third wives
-one share each. Debts, if any, shall be. liquidated similazly.
The same rule skall, mutatis mutandss,apply if the father comes
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into the possession of the hereditary property while living with
the second or with the third wife, or if debts are contracted then
« . . . A son is given two shares out of the property
acquired during his mother’s life-time, because he has the right
to inherit the property through both parents.”

This text is as clear as it can possibly be and no distinction
whatever is made between property inherited by the father
during marriage and property acquired otherwise during the
same period.

_ The text from the R&jabala at first sight appears to distin-
guish between hereditary property and other letfefpuwa. The
English translation runs:* All property other than hereditary
property, acquired during the life-time of each mother, shall be
divided into four shares and her soan shall take two shares and
the son of each of the other two mothers one share each.”
Butthisis a mistranslation. The textshouldrun: ‘‘All property
other than the wife’s hereditary property, etc.” The excepted
property has been dealt with in the preceding line which lays
down that the son of each mother shall succeed to her hereditary
property. '

None of the other texts in this section refer specifically to-
property inherited by the common parent, but they all agree
with the Manukyé as to the distribution of Jettelpwa between the
three children of three different marriages, and if there had been
any ‘question of a different rule for property ioherited during
marriage by the common parent and other leffelpwa, one would
have expected that the ruie would be given. '

The passage from the Ciféara cited by Mr. Justice {now Sir

enry) Hartnoll cannot bear the meaning which he placed on
it - '

The texts cited-in section 246 of the Digest provide for the:
converse case where a woman marries in succession three
husbands and has a son by each. The text in question lays down.
that her separate property shall be divided equally amongst all.
the ‘three sons, it does not say that property inherited by her-
during one of the marriages is to be so divided. The first:
passage from the C7#fara given in section 245 of the Digest—it'is
not translated in the English translation—shows clearly enough-
that property inherited by the father during one of ‘the marriages-
is not to be divided equally amongst the sons of the three
martiages. _

I'am of opinion therefore that if Plaintiffs-Appellants’ father,.
Maung Ne Kya, had been living he would have been entitled to-
inherit one-half ‘of the property acquired during his mother, Ma.
Ngwe's marriage, a quarter of the property inherited by Maung
Hnin during either of the other two marriages and one-third of:
Maung Hnin's ¢ payin " brought to the first marriage.

_ It is therefore necessary to decide when each of the lands in:
suit ‘were acquired, with 'the exception of the land © which is not
shown by the Plaintiffs-Appéllants to have been in Maung Hnin's-
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possession when he died and which must, under the circumstances
of the case, be taken to be, as alleged, under mortgage to Maung
Paw Kye and incapable at present of partition,

There is evidence that o was given to Maung Hnin by his
father, Maung Kathé. [ seeno reason to disbelieve this evidence,

- and as there is none on the other side 1 accept it. But the

Plaintiffs-Appellants’ contention that the gift was made during
Ma Ngwe’s coverture cannot be accepted in view of the evidence

- that this land was given te Maung Hnin on the occasion of his

novitiate. The presumption is that he was not yet married, and
that he took this piece of land to his first marriage as his ¢ payin!
Maung Ne¢ Kya if living would therefore be entitled to one-third
of this piece of land. ‘ '
According to the witnesses, Ma Péx Nyo and Maung Kyaw
Nya, the lands o, o and ¢o were inherited by Maung Hnin from
his mother during his first marriage and the lands o and oo were
inherited from bis father, Maung Kath®, 7.e., during the third
marriage as Maung Kathe died after Maung Hnin had married
Ma Kywet O. ' ;
The only evidence on the other side is that of the witnesses
Maung Hmu and Maung Te Naung, who say that ail the lands
were inherited from Maung Kathé. ‘They are much less definite

-than Ma Pdn Nyo and Maung Kyaw Nya, and they were disbe-

lieved by the Township Judge. and therefore I think the evidence
given by Ma Pon Nyo and Maung Kyaw Nya should be taken as
correct, ;

If he had been living therefore, Maung Ne Kya would have.
been entitled to one-third of the land o, one-half of the lands
¢ and zo and one-fourth of the lands o and e, It remains to be
considered whether the Plaintiffs-Appellants are entitled to these
shares or as out-of-time grand-chiluren to one-fourth of these
shares. :

The learned District Judge in awarding the ' Plaintiffs-
Appellants a one-twelfth share of the lands overlooked the rule
that out-of-time grand-children, if they be the children -of the
auratha son, receive the same share as their youngest uncle or
aunt. . . =
‘The question of the definition of the auratha son, however,
remains. The eldest son is generally but not necessarily the
auratha son. . The son who in case his father dies or becomes .
incapacitated is competent to take his place in the family is the
auratha son. If the eldest son be blind or otherwise incapa-.
citated his younger brother, if competent, and not heis the
‘auratha son, vide the text from the Dhammat hatkyaw and other
texts collected in section 62 of the Digest, Volume I. Consequently
I take it that until the eldest son reaches the age of discretion
there can be no auratha son in the family. Again, though the
¢ldest son cannot claim one-fourth. of the estate from his father
on the death of his mother he can claim that share from his mother
on the death of his father, because he then takes his father’s place
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in the family, he nevertheless, if competent to replace his father
in case of Lhe latter's death, becomes the ‘auratkez’ son as soon
as he becomes so competent and does not have to wait until his
father’s death to attain that position. [ think this is clear from
the texts collecied in section 162 of Volume [ of the Digest, of
which | would particularly mention that from the Dkiamma, which
is more emphatic in the original Burmese than in the English
translation. The Burmese runs: “If the eldest, the auratha, son
dies whilst his parents are still living . . . ” thus clearly
indicating that the eldest son may attain the position of an
auratha son whilst his father is still alive.

It is not suggested that Maung Ne Kya was in any way in-
capacitated from taking his father’s place ; he married and had
children and therefore must bave attained the age of discretion
and in fact only predeceased his father by ten years. He was
therefore the auratha son.

It is not necessary to go into the question whether it is only

the eldest son of the aws atka son that can get the same share as
the latter’s youngest brother, because Maung Ne Kya’s eldest
sou is still alive and he and bis broth:r—the two Plaintiffs-Appel-
lants—can obviously only get their father's share between them.
" Lastly, as I have held that the lands @ and eo were redeemed
bgr the 1st Defendant-Respondent for Rs. 61-8-0, it is obvious that
the Plaintiffs-Appellants must pay their share of this debt before
they can get their share of tlie inheritance.

One final difficulty remains. The lands o0 and ©o were mort-
gaged and redeemed as one parcel, but the Plaintiffs-Appellants
are entitled to one-third of ¢ and to one-fourth of the land &0 and
the question is how the redemption money is to be apportioned
between these two lands, The area of & is slightly more than five
times that of o but its value according to the 1st Plaintiff-Appel-
lant is only five-fourths of the value of o and this valuation
has not been disputed. 1 think it is fairer to apportion the charge
according to the value of the lands than according to the area,
The Plaintiffs-Appellants must therefore pay four-ninths of
Rs. 61-8-0 = 27-5-4.

The decree of the Lower Appellate Court is accordingly
modified as follows :—Upon the Plaintiffs-Appellants paying into
Court within six months of this date the sum of Rs. 27-5-4 the
lands o, o, 5, 0 and oo will be partitioned and a one-third share
of o, a one-fourth share of the lands ¢ and oo and a half share
of the lands ¢ and <o will be given to the Plaintiffs-Appellants,
Z.e., 465 acres altogether. There will be no order asto costs
as the Plaintiffs-Appellants claimed about double what they were
entitled to,
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Before H, £. McColl, Esq., 1.C.S.

Cioil Appeal
No. 8 of .
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#w‘r ;?‘ﬁv YON—RESPONDENT.
Mr. C. G. S. Pillay —~for Appellants.

Mr. R. XK. Banerjee—for Respondents.
Buddhist Law—Inheritance.

Held—That the children of a first marriage wercon the death of - their
father who had married again after the death of their mother, entitled 1o
three-fourths of the letéefpwa of the first marriage taken to the sccond
marriage and tbe widow was entitled to one-fourth.

I, L.LBR,, 273. ;
U.B.R., 1897-0r1, I, 135.
U.B.R., 18g2-96, 1I, 22,
1bid, 176.
1V, LLBR,, 110
JUDGMENT.

_The 15t Defendant-Appellant is the widow of Maung Po,
deceased, and the 2nd Defendant-Appellant is their infant son.
The Plaintiffi-Respondent sued them for a three-fourths share of
Maung Po’s-estate alleging that she had been adopted by Maung
Po and his first wife, Ma Hla Dun, as their kezfima child, and that
the whole of the estate had been acquired by Maung Po before
be married the 1st Defendant-Appellant and had been taken by
him to that marriage. :

The defence was that the Plaintiffi-Respondent was not
Maung Po’s 4e7t{ma daughter, that even if she were she had not
maintained filial relaticns with him and that in any case she was:
not entitled to get three-fourths of the estate,

The Courts below found the adoption proved and awarded
Plaintiff-Respondent three-fourths of the property taken to the
2nd marriage and one-cighth of the /Jlettetpwa of that
marriage. The Defendants-Appellants have now appealed under
section 100, Civil Procedure Code, on various grounds.

‘The first ground is that the findings of the Lower Appellate-
Court as to adoption are contrary to the provisions of Buddhist
law 8nasmuch as (1) there was little or no evidence of publicity
and notoriety, and (2) there was no evidence as to whether the:
adoption was kestima ot apaddittha. Reliance is placed on Ma
Pwa v. Ma The The and 7 others (1), as to adoption being
a mixed question of fact and law. Ihave no doubtas to the:
correctness of this contention, but of course this Court cannot go
into the credibility of witnesses in an appeal under section 100,
Civil Procedure Code, unless the Lower Appellate Court has.
committed some error of law or procedure in believing or.dis-
believing the witnesses; and that is not ur in the present. case.

Now apart from evidence of repute there is the direct evi--
dence of Maung Shwe Lun (Plaintiff-Respondent’s natural father),
Maung Tun U, Maung Pi (Maung Po’s brother) and Maung Kyi:

P ' (1) L, LB.R, 273.
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Maung that the Plaintiff-Respondent was adopted and that a
ceremony to which monks were invited was held. Maung Shwe
Lun on cross-examination gave evidence which contradicted the
Plaintifi-Respondent and went to show that there had beena
rupture of the filial bond, but on re-examination he contradicted
his previous statements. The Courts below discarded the whole
of his evidence on the ground that he was a paralytic. Ido not
think their action can be called in question in an appeal under
section 100, Civil Procedure Code. The other witnesses, if
believed,—and their credibility cannot be questioned now—
conclusively prove the adoption and prove that it was a public
one. Morcover there is evidence of later repute, e.g., that given
by the witnesses, Maung Kyaw Za, Maung Shan Gyi and the
important documentary evidence that the Plaintiff-Respondent
was entered in fhathameda assessment 1olls as Maung Po'’s

daughter, I would add that the circumstantial evidence corro-.

borates the direct evidence of the adoption, but it is unnecessary
to refer to it because the dircct evidence which canuot now
challenged proves the adoption. :

As to there being no evidence as to whether the adoption
was a keztzma or an apaddittha one, I would say in the first
place thatthe poiot, if taken at all, should have been taken.in
the Court of first instance. To allow the evidence to be recorded
without asking a question on the point and then to urge om
appeal for the first time that there was no evidence as to the
kind of adoption was not fair to the Plaintifi-Respondent. I
thoroughly agree with the learned Divisional Judge that it must
be taken that when the witnesses spoke of an adoption they

meant a keffima adoption, Moreover the evidence points toa .

kettima adoption and not to an epadditthaone. Anapadditiha
son is described in section 16 of U Gaung’s Digest as “a found-
ling brought up in the family”’ (Manu). “A foundling adopted
casually and brought up in the family "’ (Waru). “A child casually
adopted and brought up in the family of the adoptive parents,
being abandoned by his natural parents ” (Kazngsza). “ A child

casually adopted whether its parents or relatives are known or

unknown” (Dkamma and Manukyé). “Son casually adopted
through compassion” (Kandaw). “Son casually adopted”™
(Vinscchaya). *“A foundling brought up in the tamily ” (Pakasani).
“ Foundling or destitute child casually adopted”’( #anx). *“Found-
ling casually adopted ”’ (Pgnam and Kungyaltnga and Amwebon).
It is clear that there isa very great distinction between such an
adoption and a %ez#ime adoption. In the latter kind of adoption
there must be a distinct occasion on which the adoption takes
place, it must be public and there is very often though not always
a ceremony. The object of the adoption is generally to provide
the adoptive parents with an heir. The reason for an apaddittha
adoption is pity for the child, who is destitute, an orphan or
‘abandoned by his parents. The adoption though perhaps not
necessarily so is at any rate usually a gradual process, so that it
is generally impossible to say at what precise moment a child
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taken into a family became an zpaddiitha child. Allidea of a
ceremony in such an adoption is excluded by the language of the
definitions.

In the present case Maung Po and his first wife; Ma Hla Dua,
were chilaless and no doubt wished for an heir to inherit their
wealth. The Plaintiff-Respondent was Ma Hla Dun’s own niece,
there was a ceremony and after she was taken into the family
she was treated as a £eztimea-daughter would have been.

The next ground of appeal is that the Lower Appellate Court
contravened the provisionscf the Evidence Act in that “ whilst
discarding all'evidence of the document it admitted oral evidence
of Maung Pi and Maung Kyi Maung, who spoke to the execution
of a deed of adoption.”

But the learned Divisional Judge did not rely on-the contents
of the deed deposed to, he relied on the evidence given by these
witnesses that. there was a public ceremony at which the Plaintiff-
Respondent was-adopted. An adoption, like a marriage, is not a
mere contract, nor is it a'grant or other disposition of property, nor
does the law require*an adoption to he in writing and therefore
the fact that a deed of adoption was drawn up does not preclude
other evidence of the adoption. '

‘The next two grounds of appeal are that the Lower Appellate
Court should have found that the filial tie, if one had ever existed,
had beec ruptured and that as separate living was proved it
should have placed the burden of proof on the Plaintiff-Respond- -
ent. : - o : B P

- To take the last point first, it was held in Maung Shwe Thwe
v. Ma Saing and others (1) that in the case ofa kettima son
living apart from his adoptive parents the burden of proving that
he had mazintained filial relations and that there had not been a
severance of the adoptive tie was on him. DButin that case the
rulings Maung Aeng and one v, Ma Kin (2) and Ma Gyan and
another v. Maung Kywin and another (3) were approved. . In
the former case the late Mr, Burgess held that the requirement of
joint residence could be safely relazed in the case of an adopted
child who was also a blood relation, and in the latter case he said
“ the real issue for determinationin such cases is* whether the
surrounding circumstances proved to exist establish an intentional
severance of the family tie or not.)” "This passage was quoted
with approval by Mr. Justice (now Sir Herbert) Thirkell-White.
In Maung Shwe Thwe v. Ma Sarng and others, there is nothing
to show whether the Plaintiff was a blood relation of his adoptive
mother or not, but he had been living apart from her for eleven
years and during that time she had only visited him once and he
had ouly paid ber one visit and that was immediately before
her death. It was held that the circumstances of the- case indi-
cated clearly an intentional severance of the adoptive tie. "In
Maung Aing v. Ma Kin the adopted child after marriage

ri ) {1) {j.B.R. 189;-0:,:11, page 135.
‘(2) U.B.R., 92-96, II, page 22, (3) Ibid, page 176,
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lived in a house in the same compound as the adoptive parents
and it was held that the requirements of the Dhammathats in
respect of the joint living were practically fulfilled, In Mz Gyan
and another v. Maung Kywin and another, also, the adoptive
daughter lived after her marriage not in her adoptive parents’
house but in a house close by, and it was held that she was entitled
to inherit.

in the present case, a year after her arriage the Plaintiff-
Respondent lived in a granary in her adoptive father’s compound,
except for one year when she lived in her father-in-law’s house, and
for certain months in every year during which she lived in 2 field
hut for the purpos: of cultivating Maung Po’s fields. Following
Maung Aing and one v. Ma Kin and Ma Gyon and another v.
Manng Kywin and another, I hold that so {ar as joint living is
concerned the requirements of the Dkammathats were sufficiently
complied with, and consequently the burden of proving that the
Plaintifi-Respondent was by undutiful conduct debarred from
inheriting was on the Defendants-Appellants.

Now it appears from the evidence that the Plaintiff-Respon-
dent on one occasion unearthed some money which Maung Po had
buried and apparently misappropriated some of it and was turned
out of the house in consequence, and it is alleged that the adoptive
tie was then ruptured. ~ But when turned out Plaintiff-Respon-
dent went and lived not with her natural parents but in her
father-in-law’s house and she subsequently returned and again
lived in Maung Po's compound. It is clear from the evidence
that they were reconciled before Maung Po married the first
Defendant-Appellant, and I agree with the learned Divisional

Judge that the - circumstances do not point to a severance of the

adoptive tie or disentitle Plaintiff-Respondent from inheriting.

The next ground of appeal is that the Lower Appellate Court
-erred in relying upon the #4zikameda roll for 1906-07, in which
Plaintiff-Respondent is shown as Maung Po’s daughter, whereas
in the roll for 1908-09 she is shown as living separately and
assessed accordingly.

1908-09 was apparently the year during which Plaintiff-
Respondent lived with her father-in-law. Three extracts from

Zhathameda rolls were filed, v22., for 1906-07, 1907 08 and 1909-10,

in each of which the Plaintiff-Respondent is shown as Maung Po’s
.daughter and is assessed with him as one household. The extract
from the roll for 1gog-10 is in accordance with the €vidence that
.Plaintiff-Respondent after being driven out of the house by Maung
Po went and lived a year in her father-in-law’s house and then
returned and lived with Maung Po again, Ze, in his compound.
The next ground of appeal is that the Lower Appellate Court
«did not consider all the evidence for the defence. The witnesses
for the defence tried to make out that the Plaintiff-Respondent
went to live in Maung Po’s house as servant and that at the end
‘she ‘was his tenant and worked his land. -
. But it is quite certain that if Plaintiff-Respondent had merely
gone to live in Maung Po’s house as a servant the occasion would

Mi €uan
Mza

a.
M1 News
Yom,



Mg Cmaw
Mye

.
Iz Newe
Yon.

78 UPPER BURMA RULINGS.

not have been celebrated by a ceremony to which gongyss were
invited and Defendants-Appellants’ own witness, Maung So,
admitted that there was such a ceremony. A tenancy might

explain Plaintiff-Respondent’s living in Maung Po’s field-hut but it

would not be a sufficient explanation of her living in his
compound. . :

The last ground of appeal is that the share awarded to the
Plaintifi-Respondent, vzz., three-fourths of the property taken to
the second marriage and one-eighth of the leffeipwa of that
marriage, is contrary to Buddhist law as there is a son of the
second marriage. It has not however been stated what the cor-
rect share is. ;

Texts from many Dhammathats dealing directly with this ques-
tion are collected in section 229 of U Gaung’s Digest, Volume .
These texts however are by no means unanimous and it is very
noticeable that no text from the Manukyé is included amongst
them, and 1 have not been able to find any text in that Diemmathat
bearing on this question. The text from the ¥Yazaékal quoted in

. section 229 gives the children of the first marriage one-half of the

property taken to the second marriage, and the widow and the
children of the second marriage a quarter .each, but the great
majority of the Dhkammathats are divided into two schools, of
which one gives the children of the first marriage three-fourths of
the property taken to the second marriage, and the widow one-
fourth, and the other gives the children of the first marriage
the larger share, the widow a share and the children of
the second marriage a share, and the more numerous texts
give these shares as five-eighths, two-eighths 'and one-eighth
respectively. Apparently the latest ruling on the point is Ma
Leik and others v. Maung Nwa and others (1). In that case a
a bench of the Chief Court of Lower Burma hzld that as the
majority of the texts cited in section 229 of U Gaung’s Digest .
were in favour of the children of the first marriage getting three-
fourths of the property taken to the second marriage that rule
should be adopted, it was however apparently not noticed that
most of the texts that give this rule do not specifically state that
this rule applies where there are children of the second marriage.
The rule generally stated is that the children of the first marri-
age get three-fourths and the widow one-fourth and no reference
whatever is-made to the children of the second marriage. Sec-
tion 220 of the Attasankhepa Dhammathat runs as follows: “Let
the property brought by the father or mother be divided into
four shares and let the children of the former marriage take three
shares and the step-father or step-mother one share. This rule
applies when there is no issue by the second ‘marriage. If, how-
ever, children are born after the second marriage, let the propérty
brought by the fathér or mother be divided into eight shares, and

() IV, LB.RS 110,
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let the children of the former marriage take five shares, the step-

. father or step-mother two shares and the children of the second

marriage one share.” The Aétasankhepa Dhammathat was

compiled by the late Kinwun Mingyi, U Gaung, the compiler of-

the Digest. He was learned in Buddhist Law and had experi-
ence of its application and his opinion is entitled to very great
weight. Unfortunately this particular work of his is dogmatic.
No authorities are cited ; throughout the work there is evidence
of alttempt to reconcile contradictory texts of the older Diamma-
thats without any hint of the method of reconciliation, and the
tendency is to elaborate intricate rules of division of property,
which are never followed in practice, e.g., the rule given in
section 161.

Now it is obvious enough that the rules given in the older
Dhammathats for partition of property brought to a second
marriage between the children of the first marnage, the widow
and the children of the second marriage are contradictory, and
putting aside a few of the texts it looks at first sight as if the
rule given in section 220 of the Affasankhepa successfully
reconciled the majority of them, because the majority do not
mention children of the second marriage when giving the rule
regarding the partition of property taken to that marriage, and
“consequently it might be assumed that the rule of three-fourths
and one-fourth only applies where there are no children of the
second marriage, and that when there are such children the
rule of five-eighths, two-eighths and one-eighth given by the
other Dhammathats applies. But in the first place it seems
to me impossible that the compilers of the former Dhammathats
can have overlooked the point that there might be children
of the second marriage, seeing that they proceed immediately
to refer to such children when considering the partition of
the lettelpwa of the second marriage, and in the second place
the text from the Manuyin after giving the rule of three-fourths
of the afet property to the children of the first marriage and one-
fourth to the widow continues, “such property shall not be given
to the offspring of the second union,”’ and .the text from the
Dayajja says “The mother having died, the father marries
again and dies leaving issue by the second marriage. The chil-
dren of the former marriage shall get three out of four shares of
their own parents’ property and the remaining share shall be

iven to their step-mother,” It is further to be noted that the
kammathats that give the five-eighths, two-eighths, and one-
eighth rule are much older than the Manuyin and the Dayajja.

Finally, the rule of three-fourths to the children of the first
marriage is perfectly intelligible as was pointed out by Mr, Justice
Moore in Ma Leik and others v. Maung Nwa and others.
The children of the first marriage get their own mother’s share,
212, one-half, and they get their father’s share, in all three-fourths,
‘The children of the second marriage get nothing because théir
mother is still living, but on her death they get her share.
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As regards the /effetpwa of the second marriage the texts are
almost unanimous that the children of the first marriage get one-
eighth and this rule has not been disputed.

I thus agree with the Lower Appellate Court on all' points
and dismiss the appeal with costs. :

Befove L. H. Saunders, Esq., I.C.5.
NGA TWE anp ONE 2. NGA BA.
Mr. Tha Gywe—for Applicants.

Mr. C. G. S. Pillay—for Respondent.
L:'mz‘t#tioﬂ—za.

Held,—That to save limitation the payment towards interest must be the
payment of interest as such, 7.e., there must be zn intention on the debtor’s
art that the money should be paid on account of interest and something to

. indicate that intention.

LL.R. 31 All, 405.
U.B.R., 1892-96, 11, 466.

The defence of the Defendants-Applicants to this suit on the
ground of non-execution and non-receipt of consideration was -
merely foolish, and though the Lower Court's judgment .barely
complied with the provisions of the law, I think under the
circumstances it may be accepted as complying. But on the
question of limitation, both the Courts below appear to have
gone wrong. The Lower Appellate Court considered the -point
and appears to have thought that as the payments made by the
Defendants were appropriated to interest, limitation was thereby
saved. But it was pointed out in Maung Hlaing v. Maung
Et Gy? (1) that to save limitation the payment towards interest °

- must be the payment of interest as such, in other words, . there

must be an intimation by the Defendant that the payment made
by him is to be appropriated to interest, The point was clearly
explained in Muhammad Abdulla Khanv. Bank Instalment
Company, Limited, In Liguidation (2). .It was there explained
that the payment of interest will save limitation when the pay-
ment is made as such, thatis tosay, when the debtor'has paid the
amount with the intention that it should be paid towards interest .

" and there must be something to indicate such an intention. The

mere appropriation by the creditor of these payments to interest
is not such an indication as would enable a Court to hold that

" payments were made towards interest as such by the debtor.

It is suggested for the Plaintiff-Respondent that the payments
were made towards principal and that the endorsements may -
have been in the handwriting of the Defendant. But this was

(1) U.B.R,, 1892-96. 11, 466.
(2} LL.R. XXXI, All, 405. -
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not the Plaintiff's case. The amounts paid were apparently less
than the interest due upon the dates of payment, and from the
calculations given in the plaint, none of the principal has yet
been paid.

I do not think it is necessary to remand the case to the
Court of first instance inasmuch as thére was an issue on the
question whether the Defendants-Applicants made payments
towards principal and interest. The promissory-note havin
been executed on the 23rd February 1910, and the suit file
on the 26th March 1913, the claim was barred by limitation, and
the Plaintiff's suit must be dismissed with costs.

Before H. E. McColl, Esg., 1.C.S.

MI SA U—APPELLANT #». NGA MEIK AND ONE—
- RESPONDENTS,

Mr. S. Mukerjes—for Appellant,
Mr. 7. C. Chatterjee—for Respondents,

Civil Procedure, 47—Future mesne profits, Resjudicata.

In a suit for immoveable property and mesne profits future mesne profits
were claimed but were not granted. :

Held,—that notwithstanding that in the present Code the penultimate
paragraph of section 244 of the Civil Procedure Code, 1882, had been omit-
ted, the plaintiff was entitled to bring: a fresh suit for mesne profits. which

. accrued due after the institution of the fresh suit,
U.B.R,, 1904-06, 11, Civil Procedure, so.
LL.R. 21 Allahabad, 425.

In a previous suit the Plaintiff-Appellant sued the Defendants-
Respondents ard others for possession of some land of which she
alleged the Defendants-Respondents were in wrongful possession.
In her plaint she claimed mesze profits which had already accrued,
v7z., for the years 1269 and 1270 and also future mesze profits,

She won her suit in the District Court and she was awarded

mesne profits for the years 1269 and 1270, but the decree was:

silent as to future mesne profits.

She then brought the present suit for mesne profits for 1271
and 1272 which she estimated at Rs, 975. The only defence
raised was that the suit was res judicata. On appeal the Lower
Appellate Court held oun the strength of a passage in Messrs.
Amir Ali and Woodroffe’s Civil Procedure Code that the suit
was res judicata and dismissed it.

Had the Plaintiff not claimed future mesne profits in her
previous suit there can.be no doubt that uader the Code of 1882
she would have been entitled to bring a separate suit for them,
Nga Lu Pe v. Nga Shwé Yun (1), but the Lower Appellate

(1) U.B.R,, 1904-06, 11, Civil Procedure Code, 50.
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Court has held that the fact that she did claim them and the
omission in the present Code of certain words which appeared
in section 244 of the Code of 1882 make a difference. In my
opinion they do not, 2

The following words appeared in section 244 of the Civil

Procedure Code of 1882, véz., “ nothing in this section shall be

deemed to bar a separate suit for mesne profits accruing hetween:
the iostitution of the first suit and the execution of the decree
therein, where such profits are not dealt with by such decree.”
In the corresponding section, 47 of the present Code, these
words have been omitted. . In referring to this omission in their
notes to Order XX, Rule 12, Messrs. Amir Ali and Woodroffe
say “the penultimate section (sic) of section 244 of the last
Code has not been re-enacted, and probably any claim made and
not expressly granted in the decree will be deemed to have been
refused within the meaning of Explanation V of section 11.” It
wason this passage that the Lower Appellate Court relied. As
the Lower Appellate Court says the opimion of the learned
authors is entitled to very great weight but not to the same weight
as would bave attached to it had it been delivered from the bench
after the point had been argued before them. :

Now 1t was not section 244 of the last Code that enabled a
separate suit for meswne profits accruing due after institution of
the suit to be brought. Section 244 (4) laid down that where such
mesne profits had been granted bythe decree any matter respect-
ing them should be dealt with by the executing Court, and not
in a separate suit, and the words referced to laid down that,
where such mesne profits had vot been dealt with in the decree
this section would not bar a separate suit, but they did not
specifically sanction such a suit, they did not lay down that in
spite of what appeared in other sections of the Code such a suit
might be brought, Though these words implied that such a suit
might be brought, therefore, the right to bring such a suit did not
depend upon these words bat existed independently, '

The omission of these words, therefore, could not by itself effect
any change. The words were o doubt omitted because clause
{4) was omitted. If such a suvit as the present one would not
bhave been barred by section 12 of the Code of 1882, there
appears to be no reason why it should be barred under the pre-
sent Code, because Explanation 3 to section 13 of the Code of 1832
is identical with Explanation V of section 11 of the present Code.

The Allahabad High Court held under the old Code in Ram
Dayal v. Madan Mohun (2) which was a suit for possession of
immoveable property and for mesne profits both before and after
suit, that the mere omission of the Court to adjudicate upon the
claim for {uture mesne profits would not by reason of section 13,
Explanation {1l, operate as a bar to a subsequent suit for mesne
profits, accruing due after the institution of the former suit. Iu

" (2) LLR. XX1, Allahabad, 425,
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referring to this ruling, apparently with approval, Messrs. Amir
. Aliand Woodroffe quote the following passage from the judg-

ment : “ The words ‘ relief claimed ’ apply only to something
which forms part of the claim ’ strictly so called, that is, some-
thing which the Plaintiff may claim as of right, something included
in his cause of action and which if he establishes his cause of
action the Court bas o discretion torefuse, They do not include
something which the Plaintiff cannot in the suit claim as of right,
but can only claim in the sense of an appeal to the discretion of
the Court and which the Court may refuse in the exercise of its
discretion on grounds of general expediency or otherwise even if
the cause of action is fully establisged.” These words express
better than any words of mine could do my exact view, and I
would only add 'a Court has a discretion to refuse to include
future mesne profits in a decree for possession of immoveable
property merely because they are not yet and never may be due,
and that therefore to bar on this ground a fresh suit for such
- profits after they have become due would be to deny the Plaintiff
his obvious rights,

The amount of mesnre profits has not been denied.

In Civil Appeal 165 of 1911, however, it was held that the
Plaintifi-Appellant was entitled to two-thirds only of the land.
The decretal amount should therefore be Rs. 650.

The decree of the Lower A ppellate Court is set aside and the
Plaintiff-Appellaat is granted a decree for Rs. 650 and propor-
tionate costs in all Courts.
e =

Before L. H. Saunders. Esq., 1.C.S.
NGA SAN CHEIN ». SOOKARAM AND ONE.

- Mr. Dutt—for Applicant,

Mr., 4. C. Mukerjee—for Respondent.
Criminal Procedure—439, 476.
Civil Procedure—11s,

Held, ~That when a Civil Court takes action under section 476 of th
Code of Criminal Procedure the High Court cannot interfere under
section 439 of that Code in revision, as the power of revision is expressly
confined to the records of Criminal Courts; but the High Court can inter-
fere in the exercise of its Civil jurisdiction under the provisions of section
115 of the Code of Civil Procedure,

. LL.R. XL Cal—y77. '

L.B.R,, 1V, 339.
U.B.R., 1907—09, I, Crl. Pro, 1.

The Applicant was sued by the Respondent in the District
Court and a decree for Rs. 2,047-4-0 was obtained against him.
The decree took the form of a preliminary mortgage decree and
directed the Judgment-Debtor to pay the sum mentioned on or
before the 24th November 1914, failing which the mortgaged
property was to be sold. The mortgaged property apparently
consisted of bullocks, buffaloes and ponies, ’F‘:e' money was
not paid and a notice was served upon the Judgment-Debtor
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——

requiring hlm to appear before the Court and produce the
mortgaged property. The notice was served, but the Judgment- .
Debtor did not appear and did not produce the property, On
the 26th April 1915 the Judge passed the following order:—
“ Notice returned duly served on Judgment-Debtor who has
not complied with the orders of this Court, #.e., not produced the
mortgaged property. Mr, Mukerjee asks the Court to take
necessary action under section 225 {&) of the Indian Penal Code;
let this be done.” A copy of this order was sent to the Eastern
Subdivisional Magistrate who recorded the following order:—
“Case received from District Judge’s Court. As the case is
under section 225 (&), Indian Penal Code, section 476, Criminal
Procedure Code, does not apply. Complainant will have to be
examined. Summon complainant. "I think a clerk of the District
Judge's Court who knows the facts of the case can be a complain-
ant;” The District Judge's Bench Clerk was then examined as
comp{amant and - the Magistrate passed the following order:—
“The case falls under section 174, Indian Penal Code, and
sanction is reqmred Proceedings submitted to the District
Judgefor orders.”  Upon this the District Judge passed the follow-
ing ‘order :—“ Under section 195, Code of Criminal Procedure, [
sanction the prosecution under section 176 -of the Indian Penal
Code of Maung San Chein, Judgment-Debtor, in Case No. 161 of
1913 of the Courtof the - District Judge, Mandalay, in that he
refused to obey the lawful order of a public servant, to wit,
the District Judge, passed in Civil Execution No 1-3 of 1915
that he produced (sic) before Court certain property.” Upon
the receipt of this order, the Magistrate directed the issue of
summons to the Accused and witnesses. The Accused has now
come to this Court to revise this order.

The application was first filed as an application in revision
upon the criminal side, but it has been amended and treated as a
civil miscellaneous application. No Act or section is quoted in
the application, but it appears to.be intended that it should be
treated as an application under section 195 (6) of the Code of
Criminal Procedure,.this Court being the High Court to which
appeals: from the. District Court, Mandaiay, lie within the
meaning of section 195 (7) of the Code of Criminal Procedure.

The first objection taken by the Respondent is that the. order
of the District Judge was not a sanction within the meaning of
section 195 of the Code of Criminal Procedure: Before record--
ing the order of sanction under section 193 of the Code of Criminal
Procedure referred to above, the District Judge recorded an
explanation of his action which is not very clear, but in which it
would appear that he considered thatthe com plamt by his clerk
was not a compldint of a public servant within the meaning of sec-
tion 195; it was a complaint whlch required sanction. As was
pointed out in Nga Paw U v. K.E. " a sanction implies that some
one wishes to prosecute.. The Code does not contemplate a Court.

* U.B.R, 1907—09, 1, Crl Pro o o
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‘or public servant giving sanction where no application for sanc-
tion has been made, There appears to have been a confusion of
ideas, If the clerk was complaining asa private individual,
before his complaint was received or entertained by the Magis-
trate, he should have applied to the District Judge for and
obtained sanction. It appears probable that the Judge intended
to take action under section 476 of the Code of Criminal Pro-
.cedure. If this is the case, it is argued for the Respondent that
the application should be on the criminal side for revision under
section 439 of the Code of Criminal Procedure.

There has been a cousiderable diversity of opinion as to
the power of a Criminal Court to interfere in revision with the
proceedings of a Civil Court which takes action under section
476 of the Code of Criminal Procedure. It was held in Sax
Gaing v. K.-E' that a High Court could not interfere under
section 439 of the Code of Criminal Procedure in revision with the
proceedings of a-Civil Court taken under section 476 of the Code
of Criminal Procedure, on the ground that section 439 must be read
with section 435 of the Code of Criminal Procedure, and that the
power of revision is expressly confined to the records.of inferior
criminal Courts. The matter has been examined at length in
the recent Full Bench Case of Empevor v. Har Prasad Das, *
in which the same view was taken by the Calcutta High
Court after an examination of all the Indian authorities. It
appears to me that the view there taken is correct, and if the
order of the District Judge was an order passed under the
provisions of section 476 of the Code of Criminal Procedure, it
can only be interfered with by the High Court in the exercise
of its civil jurisdiction under the provisions of section 115 of
the Code of Civil Procedure.” Whether therefore the District
Judge ‘was acting under section 195 or 476 of the Code of
Criminal Procedure, this Court has power to interfere upon
the civil side, though, if the District Judge was acting under
‘the provisions of section 476 of the Code of Criminal Procedure,
the power of interference is limited by the terms of section
115 of the Code of Civil Procedure. .

I think it is clear in the present case that-both under section
115 of the Code of Civil Procedure and under section 195.0f the
Code of Criminal Procedure, this Court would be justified in
interfering to set aside the order of the District Judge. It is
clear that in directing action to be taken under section 225 (&) of
the Indian Penal Code, the District Judge acted without due consi-
deration since the terms of that -section could not possibly be
applied to anything which it is alleged or suggested that. the
Judgment-Debtor did. Similarly, inordering or sanctioning the

rosecution of the Judgment-Debtor under section 176 of the
ndian Penal Code, I think the District Judge has acted in the
exercise of its jurisdiction with material irregularity inasmuch as

: L.B.R., Vol, IV, 330.
s LL.R., XL. Cal, 477.
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Nea Sax  the provisions of section 176 also obviously do not apply to the
CueiN  offence, if any, which: was committed by the Judgment-Debtor.
Sooramay, 1t is possible thatsection 174 of the Indian Penal Code applies, and:
* it is also true, as has been urged by the Respondent, that section

195 (5) of the Code of Criminal Procedure authorizes a Court:

which takes cognizance of a case to frame acharge of any offence:

referred to in that section when sanction is given in respect of

any offénce referred to in that section. This authority however

does not relieve the sanctioning Court of the necessity to exercise:

due care and consideration before it orders a criminal prosecution,

It does not appear that it was the failure of the Judgment-Debtor

to appear in Court in person which- the District Judge con-

sidered should be punished, but his failure to produce the property

that he was ordered to produce, and neither section 174 nor

section 176 would apply to such failure. It is necessary that the

District Judge should have a clearidea in his ownmind as to what it

is for which he considers the Judgment-Debtorshould be prose~

cuted, and that he should express that idea in a comprehensible

manner. No notice was issued to the Judgment-Debtor to show

cause why he should not be prosecuted. It is true that sanction

to prosecute may be granted without the issue of a notice and is not

vitiated by the absence of such notice. But notice should ordi-

narily be issued, and in a case of non-attendance where a person

may be prevented from attending by illness or any other sufficient

cause, it appears to be clearly desirable that notice should issue.

The order of the District Judge sanctioning or directing the

prosecution of the Judgment-Debtor is therefore set aside.  «

Cf‘i?:fsl;ng . Before L. H. Saunders., Esq., 1.C.S.
No. 261 of NGA PO HMI », KING-EMPEROR,
?gllgrség},, Mr, D. Dutt-—fof Applicant.
- Criminal Procedure—110 (a), ().

. -Held—that an order under section 110, Code’ of Criminal Procedure,
cannot be made against an accused person who has been imprisoned for
failure to furnish security under that section until he has had time after his
release either to retrieve his character or to show that he has *no intention
of doing so. 4
.LL.R. 31 Cal,, 783.
I. L. R. 28 All,, 306. .
~ There was no evidence on the record to justify the order
"requiring the Applicant to furnish security. The material
part of the Subdivisional Magistrate’s order is as follows :—
« ]t isabout eight or nine months since the accused has' come
out of jail, and his conduct during his release has not been beyond
suspicion. It is generally believed that the accised was
implicated in the robbery and murder of Ma Pyu which took
place quite recently.” It would appear that proceédings were
really taken against the Applicant because he was suspected of
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complicity in this murder, though there was no evidence to justify
his being charged with it. The witnesses repeat one after
another, ‘‘since the release of the accused from jail, I have
not heard anything against him except the case of Ma Pyu.”

- It has frequently been laid down that an order under section
110 of the Code of Criminal Procedure cannot be made against
an accused person who has been imprisoned for failure to
furnish security under that section until he has had time after his
release either to retrieve his character or to show that he has no
intention of doing so—see, for instance, Fumat Ali v. Emperor (1)
and Emperor v. Ramjit (2). It is obvious that if this were not
the case a person who had once been imprisoned for failure to
furnish security might be kept in jail for the rest of his natural
life upon evidence that he bore a bad character before the first
order against him was made.

In other respects, moreover, the Magistrate has {failed to
observe the instructions contained in the rulings of this Court.
The evidence of a number of different Zhngyzs, none of them
belonging to the Applicant’s village, was not sufficient alone to
justify an order, nor should the irrelevant evidence as to the
association of the Applicant with bad characters have been

admitted. : .
" "The statement in the District Magistrate’s order that “at

this time it is highly desirable that he should be placed on security "’
is not understond. The law must be observed so long as it is
.the law. The order for security should not have been restricted

to sureties who are inhabitants of one village.
_The order is set aside, and the bail bond is cancelled.

Before H. E. McColl, Esq., 1.C.S.
MI MAN AND ONE . MAUNG GYI AND THREE OTHERS,

Maung Su—for Appellants,
Mr. A, €., Mukerjee—for Respondents,

Buddhist Law—Adoption,
Held—that an adoption made shortly before death is not oppo
to Buddhist law, Pt Y i e

On the death of Maung Hmyin, the Appellant, Ma Man, applied
for letters of administration. Her great-grandfather was Maung
I_hpyin's grandfather's brother. As her mother, Ma Shan, was
living she had no Jocus standi.  Ma Shan was added as a joint
Applicant, but Ma Man’s name was not struck off as it should
have been. . '

The application’ was contested by the Respondents on behalf
of their sons, Manng Gyi ani Maung Ng2, who they said were
adopted by Maung Hmyin shortly before his death,

© .. (1) LL.R. XXXICal, 783, (2) LL.R. XXVIII AlL, 306.
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‘MiMas - ° The District Judge found the adoption proved and dismissed
: the application, '

v,

Mavpe Gux,. The adoption was effected by a document a month before
Maung Hmyin’s death. The Appellants have appealed on the
grounds that apart from-the document there was no evidence of
the taking of the children with a view to their inheriting, that
strict. proof should be required, and that the document relied on
was invalid. '

I think that proof of the execution of the document wherein
it was recited that the children had been brought up by Maung
Hmyin's first wife, Ma Saing, and that he wished to adopt them
in order that they might be his heirs, was all that was required to
prove the adoption. '

* On the second point I would say that the document was exe-
<cuted in the presence of the Ward Elder and two other witnesses
against whose credit nothing has been suggested. ;

. On the last point it has been urged, first that Maung Hmyin
was under the influence of Maung Law, the natural father of the
«children, and secondly that the deed of adoption was on the
analogy of death-bed gifts invalid as tending to defeat Maung
Hmyin’s personal law.

~ Maung Hmyin and Maung Law were no doubt very friendly i
Lhe latter lived in the former’s compound and cooked his .meals
for him, but there is not the slightest reason for supposing that
Maung I aw was in a position to dominate Maung Hmyin’s will.

The personal law which it is said the adoption tended to
«defeat is the supposed rule that a Burman Buddhist may not dis-
ose of any part of his estate by will. "It has been held for the
last35 years that Burman Buddhists have not this right, but
thoughthe Dkhammathatslay down that death-bed gifts are.invalid,
1 do not know of any express rule forbidding Burman Buddhists
to dispose of their estate by will, and as there are some texts
which directly declare that such disposal must be given effect to,
it may be that the question will some day-have to be reopened.

But it is unnecessary to reopen it now because, assuming that
Burman Buddhists have no testamentary powers, that would not
make the present adoption invalid; the adoption of a child
though it no doubt affects prejudicially. the expectations of the
prospective bheirs cannot on that account be considered invalid
any more than the marrying of a second wife couldbe. Moreover
the adoption of a child with a view to his inheriting is recognized, ;
-and there appear to be no restrictions whatever as to persons or™ .
occasions. I know of no texts forbidding a so-called “ death-
‘bed " adoption, and therefore such an adoption must be held to be
valid. Moreover, there cannot be the same objection to such an
adoption as there is to a ‘“ death-bed ” gift from the standpoint.
of Buddhist law (assuming that it is averse to testamentary
adoption), because a death-bed gift' would enable a person to
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disinherit his own children iu favour of a stranger, whereas a
death-bed adoption if there were natural children would merely
have the effect of diminishing their portion,

Finally I would say that the evidence does not show that
Maung Hmyin was expecting death at the time he executed the
the deed of adoption. He was unwell but not apparently seriously
ill to his knowledge ; he got better and then suddenly got fever,
of which he died. It is not clear that the indisposition from
which he was suffering at the time of the adoption had anything
to do with his death.

The appeal is dismissed with costs.

Before H. E. McColl, Esg., 1.C.S.
MI HLA YIN ». M1 HMAN AND SIX OTHERS.
Mr R. K. Banerjee—{or Appellant,
Mr. S, Hukerjn—-for Respondents.

Moritgage.

Explains what is meant by the transfer of a mortgage.
U.B.R., 1897—1901, II, 473,
U.B.R,, 1904—o06, 11, Limitation, 0.

The Plaintiff-Respondent, Ma Hman, and two others sued to
redeem some land which they alleged bad been mortgaged by
Maung Paing, the deceased husband of Ma Hman, to Maung
Shwn%\daung and had been redeemed from his heirs after his and
Maung Paing’s death by the Defendant-Appellant, Ma Hla Yin.

Ma Hla Yir is the daughter of Ma® Nyet Thu, daughter of
Maung Paing by his first wife. She therefore is entitled toa
share of the'land and thus had a right under section 91, Transfer
of Propert{ Act, to redeem it, The Township Judge accordingl,y

eld that the suit for redemption must fail and that the Plaintiff’s
remedy was to sue for partition. ;

On appeal the learned Additional Judge of the Lower Appel-
late Court held that by Mi Hla Yin’s redemption, the mortgage
had been transferred and not extinguished, and that the Plaintiffs
therefore had a right to redeem. He cited Maung Po Myin v.
Ma Daw and Maung Shwe Lok ' as his authority, but it appa-
rently did not strike him to consider why one heir should have a
better right to possession than another. - He has failed to under-
stand the ruling he cited and has gone astray.

In Maung Po Myin’s case the persons who redeemed the land
were the son and daughter-in-law or daughter and son-in-law of
the mortgagors, and they redeemed during the life-time of the
mortgagors. They were not entitled to do this in their own
right, and they did it with the permission of the mortgagors and

. ()11, U.B.R, 1897—1901, page 472
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not in opposition to them, and therefore the mortgage was trans-
ferred and not extinguished. _

In the present case Mi Hla Yin had a right toredeem, and she
redeemed in exercise of that right, and therefore the mortgage
was extinguished.

When a mortgage is redeemed by the mortgagor or by some
one having a right under section 91, Transfer of Property Act, to
redeem, the original contract is completed and all the mortgagee’s
rights created under it cease. The contract of mortgage is no

- longer in existence and the mortgage is said to be extinguished.

The same thing happens when the mortgagor’s rights are
invaded and some one havingno right to redeem redeems in
opposition to the mortgagor Maung Kyaw Dun v. Mi Min
Szn*. The mortgage is then extinguished because the mortgagee
recognizes the title of the person redeeming and allows redemption
in view of the terms of the original contract, he does not give up
his rights of his own free will, but because he thinks that by the
terms of his contract he is legally bound to do so. The contract
is therefore at an end and the rights created by it cease.

But a.mortgagee niay either sell or mortgage his rights under
the contract. When he mortgages them the transaction is a
sub-mortgage and the mortgagee may redeem his right so Jong as
‘the mortgagor does not exercise his paramount right of redemp-
tion. When the mortgagee sells his rights those rights do not
cease to exist ; they become the rights of the purchaser ; the original
«contract is still in force just as in the case of the negotiation of a
negotiable instrument. The mor is then said to be traps-
derred. This iz what ha T ight.
insist on redemption redeemskither with the permission of the
mortgagor or without such permission but recognizing themegs-
gagor's title. He merely purchases the mortgagee's rights.
= In the present case Mi Hla Yin redeemed in her own right
and the other Defendants could not have legally resisted redemp-
tion by her, The original contract therefore was at an end and
'tll;? mortgage was extinguished and the suit was not maintain-
-apie. ! s

It has been urged that the suit instead of being dismissed
should be turned into a partition suit. :

It is not improbable that such a suit would involve fresh
parties and the bringing into hotch potch of other property, and
the rule usually followed isnot to allow an amendment of the plaint
-of such a character at this stage, but over and above this objec-
tion there is a further one that is insuperable. The land is now
under mortgage to a stranger who is not a party to the suit. The
land cannot be partitioned until that mortgage has been redeemed,
The Plaintiff’s remedy is to sue Maung Than for redemption.

The decree of the Lower Appellate Court is set-aside and the

suit is dismissed with costs. ' :

(%) I1, UB.R, 1904—06, Limitation, 9.
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Before L. H. Saunders, Esq., 1.C.S.
NGA KYAW ZAN ». NGA KYI DAN.

My. Mitter—for Applicant,
M. Banerjee—for Respondent.
Criminal Procedure—i9s, 476, 537.

The term “ sanction” within the meaning of scction 195, Code of
Criminal Procedure, implies an application for sanction and not a mere
vague and general order,

LL.R. 18 All. 213,
U.B.R,, 1907—09, I, Crl. Pro,, 1.

The Applicant has been convicted under section 182 of the
Indian Penal Code, on a charge of giving false information to 2
public servant intending to injure another public servant.

Upon the merits . there appear to be no grounds for inter-
ference. - The Magistrate found, and I think was entitled to find,
that the only object of the Applicant was to injure the Village
Headman against whom he made a complaint “and that the
complaint was false. The complaint should of course have been
filed in the proceedings, The whole proceedings, however, have
been referred to as an exhibit though they are not filed as
such, '

" An objection is taken on the ground that there was no valid
sanction to the prosecution. This appears to have been the

case. The complaint of the Applicant was originally referred to’

the Subdivisional Officer to be enquired into by him, and upon
his report the Deputy Commissioner passed the following
order :—* The complaint is summarily dismissed. The Thugyi is
at liberty to prosecute the Complainant if he so wishes,” This,

if it meant anything, was an. intimation to the Thugyi that if he

applied for sanction it would be granted to him. It was certainly

not a sanction within the meaning of section 195 of the Code of °

Criminal Procedure. Such a sanction implies an application for
" sariction and not a mere general and vague order—in the matter
‘of a petition of Banarsi Das* In the case of Nga Paw U v.

K.-E.%a similar procedure appears to have been followed,

and it was there remarked that the Deputy Commissioner’s

so-called sanction to the prosecution of Nga Lat appears
to have been really a complaint. The Deputy Commissioner’s
sanction was not in question in those proceedings, but I do not
think that itis possible to treat it as a complaint by which

presumably is meant an. order within the meaning of section 476

of the Code of Criminal Procedure, That section 'while it

authorises “the sending of 2 case for trial by a Civil, Criminal or

Revenue Court of its own ‘motion, gives no authority to &
Depuaty Commissioner. ' The proceedings of the Subdivisional
Officer in his enquiry were not a judicial proceeding, nor did they

Ct4LR.18 All,213.  * U.B.R,, 1907~0¢, I Csl. Pro., 1.
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come before the Deputy Commissioner in the course of a judicial
proceeding. There was therefore no valid sanction.

In an ordeér dated 22nd Januaty 1915, a copy of which is filed
in the diary of these criminal proceedings, the Deputy Com-
missioner as District Magistrate has referred to the case of Nga
Paw U v. K-E. quoted above, and has extracted from it the
conclusion that a public servant is not obliged to obtain sanction
to prosecute. This order was presumably recorded in haste with-
out due consideration, for it is obvious that the public servant
referred to in section 182 of the Indian Penal Code, with which
alone we are concerned, is the public servant to whom the
information is given and not the public servant whom it is sought
to injure, and it is the former whose sanction is required by
section 195 (1) () of the Code of Criminal ProCedure
: Appa:ently the irregularity was noticed early in the pro-
ceedings, and it was open to the Applicant to bring it to notice
and apply for orders setting the sanction aside.

1 am of opinion that no failure of justice has occurred w:thm
the meaning of section 537 of the Code of Crimiral Procedure,

-and it is unnecessary to interfere,

The application is therefore dismissed. The appllcant must
now be committed to prison to undergo the unexpired portion of
his sentence which, under the circumstances, was not sévere.

-

Beéfore H, E. McColl, Esg., I.C.S.
NGA SAN BAW AND 5 OTHERS 2. NGA LU E AND ONE:
Mr. . C. Chatterjee—for Appellants, 1
Mr. D. bu“-—fﬁr Respondents.
Civil Pfocedure--Ordsr 41, Rule 31,

Held—that the : provisions of Order X LI, Rule 31, Civil Pmcedure Cade,
were not appl:ca.ble in their entirety to an appea,l dismissed under Order XLI,
Rule 11, but that the Judge of theé Appéllate Court shiould at least show that
he understood the ¢ase and had considered the grounds of appeal, and ‘that
in casés involving a deécision of a question of fact he should read the record
and write a full judgment,

LL.R.; 25 Cal,, 97. .

L LR, 30 All, 319,

* IL.LR, 36 Bom., 116.

l.l.:.Ru 3 Bbm 630

13 C.W. :63r )
- The Plamt:ﬂ’s-ResP(mdents sued for Rs. 148 compensation
for damage caused to their plantam trees by a dam raised by
the Defendants-Applicants.

The Township Judge granted P Iamtlifs-Respondents a decrec
for Rs. 111 and .costs.

. The Defendants-Apphcants appealed and the learned . Dis-

'iuct Judge after hearing De[endants-Applxcants’ advocate

dismissed the appeal without giving notlcc to the Plamhffs-
Respondents of Seudlno' for thé record. : :



UPPER BURMA RULINGS. 93

The Defendants-Applicants have now applied for revision.
“The application will be taken as a memorandum of appeal under
section 100, Civil Procedure Code, because an appeal lay as the
suit was not cognizable by a Court of Small Causes as it fell
under section 35 (i), Provincial Small Cause Courts Act.

The District Judge’s judgment consisted of the four words,
““] decline to interfere.”

The question whether a Judge who dismisses an appeal under
the Civil Procedure Code, summarily, is bound to write a judg-
ment or not has been considered several times by the High
Courts of India and the decisions on the point are not unanimous.

It was held in Rani Deha v, Brojo Nath Saikic* that
-an Appellate Court which dismissed an appeal under section 551
of the Civil Procedure Code of 1882, which corresponded with
Order XLI, Rule II, of the present Code was bound to write a
judgment that conformed to section 574 (Order XL1, Rule 31).

n Sami Hasan v. Prran? the Allahabad High Court held
that the provisions of section 574 of the Code of 1882 were not
applicable in their entirety to the case of an appeal dismissed
under section 551 of that Code. In Packi Dassi v. Bala Das,®
the learned Judges who heard the appeal differed as to
whether section 574 of the Code of 1882 applied to an appeal

dismissed under section 551 or. not. In ZTanagji Dagde v..

decision on the point, it was held that in dismissing an appeal
under Order XLI, Rule 11, it was not obligatory on the Appellate
Court to write a judgment. ;

I think the best opinion is that expressed by the Allahabad
High Court, 77z, that the provisions of section §74, Civil
Procedure Code of 1882 (Order XLI, Rule 31, of ‘the present
Code), are not applicable in their entirety to the dismissal
of an appeal under section §51 {Order XLI, Rule 11, of the
present Code) and that every case must stand on its own

~merits. I think it is clear that Order XLI, Rule 11, provides
for -a special case in which an appeal may be dismissed
analogous to a dismissal for default and that Rule 11 stands
by itself and is not governed by any other rule; but on the
other hand, I am strongly of opinion that the discretion given
b‘y Rule i1 is not an arbitrary discretion but a judicial discretion.
1f the words “I decline to interfere’ were held to be a sufficient
judgment in all cases, and it could not be urged as a ground of
second appeal that they were not, there would be a danger. that
lower Appeilate Courts might shirk their duties and that the
Highb Court would be practically turned into a Court of First

Shankar Sakharam,. which is apparently the latest published

3 LR, 25 Cal, 07. s LL.R., 30 All,, 319,

- .+ * 13 CW.N,, 1631. l * LL.R,, 36 Bom,, 116.

__{4) This case has been superseded by Hanmant v. Annanji Hanmanta,
7, Bom,, p, 610, in which it was held that the rules issued by .the

mbay High Couft requied a judgment to be written in every case -

in which &n appeal was dismissed sumimarily, -
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Appeal from Township and Subdivisional Courts, with the result
that the work of that Court would be greatly increased zand
litigants would be deprived of the right given to them by the
Civil Procedure Code and would bave to pay court fees twice

-over. The whole scheme of appeals would be altered and it

would be better to eliminate the Court of First Appeal altogether..
I can imagine a case in which the judgment of the Court of

-first instance was-all that a judgment should be and in which the

grounds of appeal were obviously untenable. In such a case it
would be unnecessary for the Appellate Court to write a
judgment. Many jail appeals in criminal cases are of this
nature. But the present case was quite different. Suits for
compensation for damage caused by obstructions of water-
courses are by no means always simple cases, [ think the
District Judge was bound to give reasons for dismissing the:
appeal because the reasons were not obvious. He should have
at least shown that he understood the case and that he had
considered the grounds of appeal. One of the grounds of
appeal was that the damage was caused not by the Defendants-
Applicants’ dam but by vZs major. If the District Judge had
sent for the record he would have seen that this defence was
raised in the written statement, where it was alleged that the
Plaintiffs’ land was always inundated when there was heavy rain,

‘dam or no dam, and that no issne had been framed on the point,

The Defendants-Applicants might have had no right to obstruct
the watercourse but their interference with a public right would
not give the Plaintiffs-Respondents a right of suit. They had
to prove special damage or trespass, The suit was not properly
tried and the words “I decline to interfere’’ do not meet the
case at all.
When the points urged on appeal are points of law only and
they have all been considered by the first Court, then if an
Appellate Court dismissed an appeal in the words used by the
District Judge, the inference would be that he took the same view
of the law as the Judge of the Court of first instance and adopted
his reasons. But when a question of fact is involved the matter -
is different. In an appeal under section 100, Civil Procedure
Code, concurrent findings of facts by the Courts below if based
on proper evidence are binding on the 2nd Appellate Court, but
of what value can a finding of fact by a Judge of i Lower
‘Appellate Court be when he has not read the evidence ? 1 have
disposed of a very large number of criminal appeals and I have
dismissed a great many of them summarily, but I have dismissed
very few indeed without reading the record. In Civil Appeals '
in which findings of fact are challenged the danger of accepting
the findings of the Court ‘of first instance is much greater than in
criminal cases. It is rare for even an inexperienced Magistrate:
to convict without any evidence, but cases constantly come before
this Court in which a Township Judge- has deprived a Defendant
of land, of which he may have been in possession for 50 years,
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without a particle of evidence of the Plaintiff’s title. I believe
it is the practice of this Court to admit an appeal if one of the
grounds is that the decision is against the weight of evidence.

I am of opinion that the District Judge committed an error
of procedure in omitting to give reasons for his decision and
that error may possibly have affected the decision on the merits,

The decree of the Lower Appellate Court is reversed and
the case is remanded to that Court in order that the appeal may
be disposed of according to law.

The cost of this appeal (the application is turned ianto a
memorandum of appeal) will follow the final result,

The Defendants-Appellants will be given a certificate under
section 13, Court Fees Act.

—

- Before L. H. Saunders, Esqg., 1.C.S.
JAGGU ». PALA.

Mr. R. G. Aiyangar—for Applicant.
Mr. L. K. Mitter—for Respondent.

Criminal Procedure—195.
Penal Code—iB2z—211.

Held,—that where a charge has been made to the Police and on investi-
gation found to be false, if the same charge is repeated to a Magistrate by 2
complaint upon which he takes action, the person aggrieved cannot then
i;ﬂore the hr:;istrate’s proceedings and institute a prosecution in respect of

charge made to the Police.

I U.B.R., 1910—1913, 134.
VILBE, 0. -
L.L.R., 14 Cal, 707. "
Criminal Revision No. 573 of 1914, :
On the 27th of March last Applicant, Jaggu, made a formal
complaint at the police station charging the Respondent, Pala,
and another with theft. The Police came to the conclusion

after investigation that the charge was false. On the 7th of

- April the complainant applied to the Senior Magistrate stating:
the facts and asking that the Police should be directed to seng
the case for trial. This application was transferred to the

‘Eastern Subdivisional Magistrate for disposal, and in that Magis-
trate’s Regular Case No. 127 of 1y15, the Magistrate, after
examining the applicant, sent for the Police papers and on the-
19th of April recorded an order dismissing the complaint on the-
grouand that the Police papers showed that it was false. On the
26th April Jaggu again filed another application before the Senior
Magistrate stating the facts at length and repeating the charge.
This was again sent to the Eastern Subdivisional Magistrate, who-
again sent for the Police papers and on the 3rd of May recorded
the following order : # I bave read through the Police papers. It
is a false case and no further action is necessary, Inform peti--

“ tioner.”. - On'the 16th of April Pala, the present Respondent, and
one of the two - persons charged with theft filed a complaint
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before the Senior Magistrate charging the Applicant, Jaggu, with
having committed an offence under section. 211, Indian Penal
Code, in respect of his complaint to the Police'which complaint
was found by the Police to be false. This was transferred also to
the Eastern Subdivisional Magistrate for disposal, and on the
2g9th April in his Regular Case No. 141 of 1915 the Magistrate
examined Pala who filed a copy of the First Information t& the
Police, and directed a warrant to issue for the arrest of Jaggu.
Jaggu surrendered in Court and was released onbail. He applied
that the proceedings might be stayed to enable bim to apply to
the Sessions Judge for an order directing the Magistrate to
enquire into his charge of theft. “This was done. By order of
the Sessions Judge the complaint of Ja?‘gu was enquired into by
the Headquarters Magistrate in his Regular Case No. 127 of 1915,
Chetu and Pala were charged and on the 26th of August were
acquitted. On the 27th August the Eastern Subdivisional Magis-
trate then took up the Respondent Pala’s charge under section
211, Indian Penal ,Code. For Jaggu it was argued that the
Magistrate had no jurisdiction to entertain. the complaint for
want of sanction under section 195, Code of Criminal Frocedure.
The Magistrate, on the authority of M7 Nguev. Mz Chit}
‘held that no sanction was necessary and against this view of the
matter Jaggu comes to this Court in Revision. _ o
T may add here that on the r4th of May the Police brought
acharge under section' 182, Indian Penal Code, against the
Applicant, Jaggu, in respect of the same information. Summons
was issued to the accused but proceedings have been stayed,
first to await the result of the trial of the charge of theft, and
now to await the orders of this Court. These proceedings are
Criminal Regular 143 of 1915 of the Eastern Subdivisional
Magistrate. ;
he last mentioned case may be dealt with first. It is
<lear that the charge under section 182 and that under section
213, Indian Penal Code, are in respect of the same offence, namely,
the false information or the false complaint to the Police. The
applicant cannot be tried twice for the same offence and, as was
pointed out in M7 Ngwe's case referred to above, the ordinary
rule must be followed, and the charge under section-182 niust be
.abandonéd in favour of the more serious charge under section
211, Indian Penal Code. The learned advocate for the applicant
urges that the complaint to the Police which forms the subject
of the present proceedings was repeated before the Magistrate,
that ﬂl;Is" was done before any application to prosecute = the
applicant was made and that on the authority of Po Hlaing
v. Ba E® where magisterial proceedings have followed Police
proceedings in the same matter, dnd the complaint under section
211, Indian Penal Code, is not made until after magisterial pro-
ceedings have begun, such complaint must be sanctioned as

1 L UB.R, 1916<=13, p. 134.
*VLLBRp.so. .
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required by section 195, Code of Criminal Procedure, before a
Court can take cognisance of it. On the other hand the Respondent
urges, on the authority of Mi Ngwe v. Mi Chit, thata man
may make a false charge on more than cne occasion and if he
does so he is responsible for what he did on each occasion. In
" this Court’s Criminal Revision No. 573 of 1914, Khoda Bux
v. Bahal Singk, my learned predecessor held that when the
complaint under section 211, Indian Penal Code, in respect of a
charge brought to the Police was presented before the charge
was repeated in Court, the Magistrate was bound to enquire
into it and could not allow it to be withdrawn and that in such
circumstances no sanction was necessary. If this view is correct
it would appear possible that the somewhat anomalous position
might be arrived at of A being convicted under section a1r,
Indian Penal Code, for having charged B falsely with theft
before the Police, while B is also convicted of the theft upon
A repeating his charge to the Magistrate. There appears to be
no reason, it is true, why a person who deliberately repeats a false
charge should not be punished for each repetition, but it appears
to me that a person who asks a Magistrate to investigate himself
a charge which the Police have found to be false ought not to be
exposed to a double prosecution on that account. In the
%ni;esent case, however, it is not necessary to decide that point.

ere can, I think, be no doubt that in asking the Magistrate on
the 6th April to order the Police to send the case up for trial, the-
Applicant, Jaggu, was making acomplaint to the Mpagistra.te, and
in examining him upon oath the- Magistrate was treating the
application as a complaint (see also Q.E. v. Ram Lall® )
The first complaint under section 211 was made on the 16th April,
and I am of opinion that the view expressed in Po Hlaing v.
Ba E is correct, that in such a case the provisions of section 195,.
Code of Criminal Procedure, would to a large extent be rendered!
nugatory if the person complaining of a false prosecution were-
permitted entirely to ignore the proceedings before the Magis--
frate.

Where a charge has been made to the Police and on. investi.-
gation found to be false, if the same charge is repeated to a.
Magistrate by a complaint upon which he takes action, I am of
opinion that a person aggrieved cannot then ignore the Magis--
trate's proceedings and institute a prosecution in respect of the:
charge made to the Police. In this view of the case the applica-
tion is. allowed, and as the Magistrate .has taken cognizance .of
the complaint without jurisdiction his proceedings must be set:
aside. :

s LLR., 14 C-'IQI.. P. 707.
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Before L. H. Saunders, Esq., 1.C.S.
NGA NYO ». MI TE.

Mr, S, Mukerjee—for Appellant.
My, C. G, S. Pillay—for Respondent,

Defamation—Damages for—

The true test of the right to maintain a suit for damages in consequence
of defamation should be, whether the defamatory expressions were used at a
time and under such circumstances as to induce in the person defamed
reasonable apprehension that his reputation had been injured, and to inflict
on him mental pain consequent on such belief,

B.L.T, V11, 253
I.L.R,, 28 Calcutta, 452.
LL.R., 8 Madras, 175.
LL.R,, 26 Calcutta, 653.

There are concurrent findings of fact on the two issues that
the parties had been divorced and that the words attributed to
the Defendant were not true. There appears to be no reason to
interfere with either of these findings. It matters little whether
the parties had been divorced or not, since vpon the finding that
the story repeated by the Defendant was not true it was
obviously malicious and not privileged. No husband is entitled
4o spread an untrue story that he has seen bis wife sleeping with

" another man, and if the parties were no longer busband and wife

“his intention in spreading this story was still more clearly to -do
ther an injury. o "

" The Appellant urges that the Plaintifi-Respondent was not
‘entitled to recover damages, except upon proof of special damage.
“This point was referred to in Mi Mwe Hmon v. Mi Pwa
Su'. 1t was there stated that “ according to the common law of
England slanderous words imputing unchastity to a woman are
not actionable without proving special damage. This rule how=
-ever has not been imported into the law in India.” This state-
‘ment does not appear to be quite accurate.. There is a conflict
«of authority, but the view that an action for slander will not lie, -
excépt in certain specified cases, without proof of special
damage has been taken in a number of cases of which the latest
appears to be that of Bhoon? Money Dossee v. Natobar.
Biswas ®. In that case a very large number of decisions were
zeferred to and examined,” and the view was taken that the English |
Common Law should be followed. The material portion of the
judgment was as follows :—“ Where it is proposed to depart
}rom the rules of English law which have been idtroduced into
‘this country, it must be shown that those rules, if adhered to in this
-country, will work an injustice or a hardship. *Here no injustice
is worked hy an adherence to those rules, because’in cases where
‘the person aggrieved is unable to prove that he has suffered
-actual damage, he can call in the criminal law to punish the

*B.L.T., VII,353. * IL.R. 28 Cal, 452.
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wrong doer. Prim@ facte there is nothing repugnant to justice, Nas Nre
equity and good conscience in calling on a person, who is claim- o
ing pecuniary compensation for damage caused by a wrongful Mt T®
act, to prove that some damage has been caused to him by the

act of which he complains.”

The most important case upon the other side seems to be the
case of Parvatti v. Manar'. 1t was there held that
“beyond the difficulty of estimating mental pain, there is no
greater reason for refusing a man compensation for a wrong
resulting in such pain than for refusing compensation for a wrong
resulting in other physical suffering or in pecuniary loss, and that
the true test of the right to maintain the suit should be, whether
the defamatory expressions were used at a time, and under such
circumstances; as to induce in the person defamed reasonable
apprehension that his reputation had been injured, and to inflict
on him the pain consequent on such a belief; " and it was laid
down there that where no pecuniary injury was shown while the
principle of viadictive damages could not be admitted, a distinc-

- tion should be drawn between cases where the slanderer acts
from mere carelessness or in an honest but mistaken belief as te
bis duty, and cases where the slanderer is insolent without any
provocation or influenced by a desire to gratify his enmity, The
person defamed may be content to accept a sum sufficient to
establish his innocence of the charges made in the former case,
in.the latter he is entitled to full compensation for the pain
inflicted to him. \ )
" The difference between the two Courts appears to be attribu-
table to the fact that in the Calcutta case already quoted it was
_ held by Harington ]. that the common law of England
introduced into Calcutta by the Charter of 1726 was applicable
unless it could be shown to be obviously unsuitable and likely to
work an injustice or a hardship ; while in the Madras case it was -.
held that the common law of England was merely a guide, that
though it was the practice of Judges in British India toregard the
decisions of the English Courts with the highest respect, they
were not bound to adopt the rules regulating compensation for
injuries which are recognized by the English Courts,
~ There is no suggestion that the common law of England has
been introduced into Upper Burma, and the latter view would
-appear to be the view which has been adopted here. It appears -
that the English law in the matter is extremely artificial. I[; has
been examined in Parvaiti v. Manar quoted above, and at greater
length in a dissenting judgment by Ghose J. in Girisk Chunder
Mittey v. Fatadhari Sadu Khan®, The distinction between
written and spoken slanders appears to have had its origin in part
at least in the practice of the Ecclesiastical Courts in England,
and it dates also from a time when the influence and permanence
of the written word were probably greater beyond all comparison

T LLR, 8 Mad, 175) * ILL.R,, 26 Cak, 653,
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than in these days of a cheap and ephemeral press and wide-
spread education. But even to the distinction between written
and spoken slanders, there were certain well recognized excep-
tions in which an action was maintainable without proof of special
damage, though the slander was not in writing or printed. These
exceptions; which apply to cases where the slander imputed that
the slanderer was guilty of a crime, or that he was suffering from
certain diseases, or was guilty of misconduct or-incompetence in
the way of his business, were apparently supported on the
ground that in such cases it was possible to place a money value
upon the injury caused by the slanderer. In other casesit was
held that the law could not value mental pain or anxiety. Butit
is pointed out in Pellock’s Law of Torts that the view taken by
the Courts in this particular was not merely narrow and calculated
to cause injustice,’but was inconsistent with the view taken of
the power of Courts in other circumstances. The following
passage occurs at-page 239 of the 7th Edition: “The Courts.
might without violence have presumed that a man’s reputation
for courage, honour and truthfulness, a woman’s for chastity and.
modest conduct, was something of which the loss would naturally
lead to damage in any lawful walk of life.”” And at page 240:
“The law went wrong from the beginning in making the damage

‘and not the insult the cause of action; and this seems the-

stranger when we have seen that with regard to assault a sounder
principle is well established.” It certainly appears difficult
to understand why a person should be entiticd to recover
damages against a.defendant who has thrown water at him even.
if the - water did not touch him, or has spat in his face causing
him ‘no matetial injury, while a woman may not recover damages-.
though she is charged with unchastity, unless she can prove actual
material damage. The Slander of Women’s Act, 1891, appears .
to ‘have been passed with the deliberate intention of rectifying
an injustice sanctioned by the common law, and the effect of
denying a Plaintiff's right to sue for damages where-she has been.
falsely charged with unchastity would appear tobe to place her in.
the position which she would have occupied in England before

the passing of the Act, and to deny her the remedy which the -

vassage of that Act would appear to show was demanded by -
Justice, equity and good conscience. i3 : :
I'am of opinion therefore that the effect of following the old :

* common law rule would ‘not be consonant with the -demands -of ~

justice, equity and good conscience, and that the present suit was .
maintainable. '

‘Objection is taken to the amount of damages, but of this:the -
Judge of factis the arbiter. It has not been shown‘that the-
amount allowed was ‘improper-or unreasonable, and’itis clear-
that-the Judge considered-the nature of the slander-and the posi- -
tion-of the parties. ' o8 ALy s W8 e

... I see no reason to.interfere and the appeal is. dismissed withs

~ costs.
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Before H. E. McColl, lsq, 1.C.S. Civil Appeal
NGA BA SIN 2. NGA PO HAN, g
Mr. S. Mukerjee—for Appeliant. October
Mr. C.G. S. Fillay—for Respondent. 7¢h.

Letters of administration—aobjection by persons claiming as adopted
childven—Probate and Administration Act, section 23.

Held,—that when an objection to the grant of letters of administration
is raised on the ground that the objector is an adopted son of the deceased,
and the objector, if he proves the adoption, totally excludes the Applicant
from the inheritance, then the question of the adoption must be gdne into
and decided.

5 L.LBR,, 78.
Civil Appeal No. 266 of 1g10,
Civil Appeal No. 270 of 1grto.

The Respondent applied for letters-of-administration to the
estate of his aunt, Ma Pa U. The application was opposed bv
the Appellant on behalf of the minor, Po Thit, on the ground that
Po Thit was Ma Pa U’s adopted son and that therefore the
Réspondent was not entitled to any share of the estate, and also
by one Ma Saw I who claimed to be Ma Pa U’s adopted daughter,

The learned Additional Judge held on the authority of Ma 7ot
vaMa Ths * that it was unnecessary to go into the question of
these adoptions and granted letters to the Respondent. The
aboveé ruling has been misunderstood more than once.

When the Applicant is entitled to a share of the estate,
whethér the caveator establishes his adoption or not, then it is
ot usually necessary to go into the question of adoption, because
the Applicaiit hds established his right under section 23, Probate
and Administration Act, and that is what was held in #a To# v./
Ma Thi, But where the caveator, if he establishes his adoption,
totally eéxcludes the Applicant from inheriting, that ruling does
not apply, arid the question of the adoption must be gone into,
uniless the Court thinks it unnecessary to grant letters-of-adrmi-
nigtration to any one. - .

1 explained this in M7 E Mya v. Nga Se * and Ms¢ E Mya
v..Nga Hmon® :

~ In the present case the Respondent is a nephew of the
decéased. Before letters-of-administration could be granted to
him he had to prove under section 23, Probate and Administra-
tion Act, that he was entitled to some share of the estate. The
Appéllant by alleging that Ma Pa U had left an adopted son
denied that the Respondent was an heir. [t was thefefore
fiécessary to go into the question of the adoption in order to’.
decide whetlier letters-of-administration could lawfully be grantéd .«
to the Respondent.

- The order of the District Court is set aside and the applica-
tion is remanded to that Court in order that it may be disposed
of according fo law.

The costs of this appeal {Advocate’s fee one gold mohur) will
be paid out of the estate. _ P ;

tg L.B.R, 78 * C.A, 2066 of 1910, # C.A. 270 of 1910,
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Before L. H. Saunders, Esg., 1.C.S.

NGA CHIT WET ». KWANAN AND ONE,

Mr. S. Mukerjee—for Appellant.
Messrs, Pillayand Swinhoe—for Respondents.

Couré Fees—7 {sv) (), Schedule Il, Avticle 17 ().
In a suit for the cancellation of a conveyance of certain property on the
round that the Plaintiff signed it in the belicf that he did so as a witness,
Eut subsequently found that he was represented as the vendor and his
signature was that of thesole vendor and not that of a witness, the prayer is
for consequential relief and the plaint would .require an ad valorem stamp
according to the value of the subject matter, :

Punjab Record, 1893, C. J., 109.
s L. B. R, 266,
The Plaintiff sued the Defendants in the District Court upon
a plaint which contained a prayer that the deed of sale referred
to therein be delivered up and cancelled, that all necessary orders
for the purpose be passed, and that such further or other relief
be granted. -The last prayer is not clear; possibly * such further
relief as he may be found entitled to " was intended to be the
meaning of the words. The suit was dismissed and Plaintiff now
eals. : :

_p'i‘he plaint and the petition of appeal has each been stamped
with a Court fee stamp of Rs. 10. The Defendants raised a
preliminary objection that this stamp was insufficient, and time.
has been given to the parties to argue this point. .

" Thelearned Advocate for the Plaintiff-Appellant-contends
that he is not desirous that the instrument in question be '
cancelled if he can be afforded relief in any other wé.y. The
Plaintiff-~Appellant has been unwittingly party to a fraud, he has
now discovered this, and his only object is to have his position
made clear and to be saved from criminal proceedings or other
consequences with which he conceives bimself to be threatened,
He has no interest in the property inquestion. The case of
Hakim and others v. M. M. Kone and another (Punjab
Record, 1893, Civil Judgment, 109) is relied on. In that case the
Plaintiffs prayed that the Court should issue a declaratory decree
that a certain will should, after the death of the widows, have
no effect on the reversionary right of the Plaintiffs. It was held
that the plaint which was filed upon a stamp of Rs. 10 was
properly stamped under Article 17 (ili) of the Second Schedule
of the Court Fees Act. : '

It was there pointed out that if the Plaintiffs prayed to have
the will delivered up and cancelled in whole or in part and to
set aside the document, the prayer would be for consequential
relief, and upon the authority of the rulings quoted the plaint in
that-case would require an ad valorem stamp according to the -
value of the subject matter, But there was no allegation that
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the will was not genuine nor even that it was wholly inoperative.
It was by implication admitted that the will was operative during
the lifetime of the widows, and the only relief that could be
‘granted was a declaration that the will shall not affect the
Plaintiff’s reversionary interests. 2

I'am at a loss to understand how it can be argued that the
facts of the present case bear any resemblance to those of this
Punjab case. Here the Plaintiff-Appellant states in his plaint
that he believed that he was signing a conveyance of certain
property as a witness, that he now finds that he was represented
in the document as the vendor and his signature is that of the
sole vendor and not that of a witness. The only relief which
can be of any use to him is the cancellation of the document and
for that he prays. The case of Maung Kyin v. Po Thein and
one {1) reliedon by the Defendants-Respondents is clearly in
point. The authorities are there set out The objection must
‘be allowed.

The Plaintiff- Appellant states that he is not prepared to value
the relief sought. But the plaint states distinctly that the
Plaintiff values the suit for the purposes of jurisdiction at
Rs. 20,000. This was the consideration stated in the document
and it wust be accepted; The appeal must be valued accordingly
and a court fee must be paid accordingly within six weeks.

Before L. H. Saunders, Esq., 1.C.S.

NGA KYE ». NGA KYU anD ONE, -

Mr. 4. C. Mukerjee—for Applicant,
Mr. %. C. Chatterjee—for Respondents.

Civil Procedure—11s5,

" Where an application of a decree-holder to forfeit the security bond of a
surety of a judgment-debtor, who, having been releaséd in order to enable
him to apply to be adjudged insolvent had failed to do so on the grounds of
illness, was refused. )

Held,—that the remedy of the decree-holder against the order of the
Lower Court lay in an appeal and not in an application for revision under
Section 115, Civil Procedure Code. ’

LL.R. XV, Allahabad, 183,
The Applicant having obtained a decree against one Maung

Kyu, proceeded to execute it by arresting the judgment-debtor..

The judgment-debtor then signified his desire to e‘rply for the
protection of the Insolvency Court. He wasreleased on security,

Nga Crs®
Wer
L 8
Kwanae,

Lieil
Revision No,
8 of 1915,
10th Fanwu-
ary 1916,

Maung Lon Tu being the surety and undertaking to produce him
on the sth of September, that is to say, one month after the date .

of the bond. He did not apply to be declared insolvent, and the
decree-holder then applied to the Court to proceed against the
surety. Notice was given to the surety who showed cause by
stating that the judgment-debtor was too ill to appear in Court,

_—

() 2 L, B. R, page 266.
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and after recording evidence the Judge recorded 'an order that
the surety’s explanation was reasonable and the bond would not
be forfeited. Against this order the decree-holder comes to this
Court in revision. :

The first question which was raised was whether the decree-
holder should not have appealed against the order of the

. Township Court. The order of the Township Court directing the

judgment-debtor to furnish security was issued under section
55(3) and (4) of the Code of Civil Procedure., It is contended
for the Respondent that section 55 is to be read with section 145
of the Code of-Civil Procedure that the bond was for the fulfilment
of the condition imposed on the judgment-debtor, that the decree
or order might therefore be executed against the surety to the
extent to which he had rendered himself personally liable in the
manner- provided for the execution of decrees, and:the surety
should therefore, for the purpose of appeal, -be deemed to be a
party within the meaning of section 47.

The Applicant relies upon the case of Banamalv. Famnadas(*)

.in which it was held that a surety for a judgment-debtor who

had been released in order to enable him to apply to be adjudged
insolvent was entitled to be discharged from his boud upon the
judgment-debtor making such application, and the Court which
executed the decree having refused to release the surety, the
High Court interfered in revision holding that no appeal lay from
the order of the Township Court. But this judgment was
delivered in 1893 when the Code of Civil Procedure of 1882 was

- in force, and the High Court held that the only sureties who would

be considered parties to the suit with reference to clause (¢} of
section 244, corresponding with section 47 of the present Code,

~ were sureties who had rendered themselves liable for the amount

of the decree. Section 336 of the Code of 1882 which corresponds
with section 55 of the preseat Code provided in the case of a
surety for a judgment-debtor who failed to apply to be declared
insolvent, his security might be realized in the manner provided
b{ section 253, and section 253, corresponding with section 145
of the present Code, provided that whenever a person had, before

" the#passing of a decree in the original suit, become liable as surety

for the performance of the same or of any part thereof, the decree
might be executed against him to the extent to which he had
rendered himself personally liable in the same manner as against
the Defendant. It is clear that section 145 of the present Code
amplifies very considerably the provisions which were contained
in section 253 of the old Code, and in providing that a surety for
the fulfilment of any condition imposed on any person renders
himself liable to have the decree executed against him to the
extent to which he has rendered’ himself personally liable and
shall be deemed a party within the meaning of section 47, I think
there can be no doubt that it was intended to-extend the provi-
sions of section 47 to a case like the present. It 'is noticeable

(1) LLR.XY Allahabad, 183. ~
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that the last sentence of section 336 of the Code of 1882 which
provided the manner in which the security was to be realized has
been omitted in section 55 of the present Code, the reason
apparently being that this provision comes within section 145.
This being so, I think it is clear that the Applicant’s remedy lay
in an appeal and that no application to revise the order of the
Township Court under section 115 of the Code of Civil Procedure
is maintainable. ;

The Applicant asks that his application may be returned to
him for presentation to the Appellate Court. But no grounds
for doing so have been shown, and there appears to be no reason
why this should be done.

The application is dismissed with costs.

Before H. E. McColl, Esq., I.C.S.

NGAKYET SEIN ». MI KYIN MYA AND ONE,

My, C. G. S. Pillay—for appellant. | Mr. S. Vasudevan—for respondents,
' Slander—Abatement,

 The Plaintifi-Appellant obtained a decree for damages for slander in
the Court of first instance. The decree was set aside by the L.ower Appellate
Court, The Plaintiff-Appellant then filed a second appeal. Whilst this
appeal was pending, the Defendant died. o
" Held,—that the appeal did not abate.
I.L.R., 26 Bombay, 597."
LL.R,, 26 Madras, 499.

The Plaintifi-Appellant sued Maung Chu Ni for damages for

slander and obtained a decree for Rs. 10ou and costs. On appeal
‘this decree was set aside and the suit was .dismissed. The
Plaintiff-Appellant then appealed to this Court and after the
appeal was filed Maung ‘Chu Ni died and his legal representatives

were brought on to the record. Their advocate now takes a .

preliminary objection that as the right to sue does not survive the:

appeal must abate,
It is contended on ‘the other hand that as the Plaintiff-

Appellant obtained a decree in the Court.of first instance thereby
potentially increasing his wealth he must have the right to get
rid of the decree of the Lower Appellate Court which has deprived
him of that benefit. Reliance is placed on Gopal Ganesk
Abkyankar vs. Ramchandra Sadashtv Sahasrabudhe (*)

In that case the position was reversed ; the Plaintiff having
lost in the first Court obtained a decree for damages in the Lower
Appellate Court. One of the judges before whom the second

appeal came was of the opinion that no distinction should be -

drawn between an appeal by a Plaintiff and an appeal by a
Defendant and that in the case of an action for slander an appeal
must abate on the death of one of the parties whichever side

. By R., XXVI Bombay, 597.
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appealed, but the majority of the Judges held that though in such
a case an appeal by a Plaintiff must abate an appeal by a Defend-
ant did not because his estate was affected by the decree,

It seems to me that though the position is reversed the
same principle applies in the préesent case. If the Defendant
had died during the pendency of the first appeal his legal
representatives would have been entitled to prosecute that appeal
on the authority of the ruling above cited which was followed
in Pavanen Chetty vs. Sundavaraja -Naick and another,” and
on their succeeding the Plaintifi-Appellant would undoubtedly
have had a right to contest the correctness of the decision in this
Court, because if the right to continue the appeal in the Lower
Court survived it could not be extinguished by the judgment. Iam
unable to see on what principle the fact that the Defendant died
after the second appeal was filed and not during the pendency
of the first appeal can make adifference. In the Bombay case
Fulton, J. interpreted ¢ the right to sue” as the “right to seek
relief.”” If therefore the ‘“right to sue” in the case of the first
appeal meant the Dgfendant’s right to appeal against a decree
which affected his estate, I do not see why in the present appeal
the words should referback to the original cause of action. The
Plaintiff-Appellant is not now endeavouring to enforce his
personal right of immunity from slander but to recover the
benefit which accrued to his estate in consequence of the judg-
ment of the Township Court and of which he has been déeprived
by the judgment of the Lower Appellate Court.

. I am of opinion therefore that the appeal does not abate and
it will now be heard on the merits. »

. Before L. H. Saunders, Esq., 1.C.S.
NGA YEIN axp onNE » NGA SO.

Mr. D. Dutt—for Appellants,
Mr. Banerjee—for Respondent.

Civil Procédure—Order IX-yule 3.

Held that a suit will lie to set aside an ex-parfe fraudulent decree
although no endéavour had been made to get the decrée et asidé-and the
siiit févived under Order 1X, rule 13, of the Civil Procedure Code.

Civil Revision No. 28 of igr4. =¥ =

I L.R., 21 Calcutta; 605: P

—= 24 Galcittta; 546.

== ar Calcutta, 437.
—— 11 Bomb4dy, 6.
<=== 38 Madras, 203
16 C:W.N; 1002,

_in Civil Regular Suit No. 8¢ of 1913 of the Township Court,
Kanbalu, the present Appellants sued the Respondent to recover
Rs. 135 and obtained a dgcr_ce for that amount ex-parfe on the

() LL.R., XXVI Madras, 499.
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28th June 1913. The decree was sent to the Township Court,
Kawlin, for execution, and on the 12th January 1914 notice was
issued to the judgment-debtor who paid the full amount into
Court on the 18th March 1914. The amount paid in was

Rs. 157-4-0 which was drawn out by the present Appellants. In’

Suit No. 124 of 1914 of the Township Court, Kanbalu, the Res-
pondent instituted proceedings against the present Appellants on
the 5th May 1914 to set aside the former decree on the ground of
“fraud and to.recover the sum of Rs, 157-4-0 paid by him. The
Respondent obtained a decree which was confirmed in appeal
and the Defendants now come to this Court.

‘The application was first made in the form of an application for
revision which was subsequently altered by the direction of the
Court into a Second Appeal under section 100 of the Code of Civil
Procedure.

The Respondent takes a preliminary objection on the ground
that when the alteration was made the time for appeal was
barred. There appears to be no force in this objection. When
the application was filed it was within time and all the require-
ments of the law for a Second Appeal were complied with, I
am°of opinion that the fact that a particular section of the Code
of Civil Procedure had been inserted in the application did not
deprive the Appellants of their right to appeal. This view was
taken in the case of C. Aédulia Kakav. Ya Sein and one and
the objection is overruled.

The appeal proceeds upon two grounds, first that the decree
which the Plaintiff-Respondent sought to set aside having been
passed ex-parte, the Plaintiff’s remedy was to apply under Order
IX, rule 13, to the Township Court, Kanbalu, to set the decree
aside, and that as he failed to take this course he cannot now file
a separate suit. But this view does_not appear to be sustain-
able. In Aédul Mazumdar and others v, Mahomed Gast
Chowdhyry and another,® it was held that a suit will lie to set
aside an ex-parte fraudulent decree although no endeavour has
been made to get the decree set aside and the suitrevived under
Order IX, rule 13, while in Pran Nath Roy v. Mokesk Chandya
Moitya,® it was held that a suit<will also lie after an appli-
cation made under Order IX, rule 13, has beer dismissed.
Azizan v. Matuk Lal Saku* relied upon by the Appellants is not

an authority to the contrary nor is the case of Aédul Rahiman v.

Khoja Khaki Aruth.® - :

Plaintiff’s case here was not that he had satisfied the decree
and that the satisfacation had not been certified, but that before
the decree had been obtained he had satisfied the Plaintiffs’
claiim on the understanding that the-Plaintiffs would not proceed
with the suit, and that in spite of this the Plaintiffs in the former
suit had proceeded and obtained a judgment against them.

* Civil Revision No. 28 of 1914 of the Judicial Commissioner, Upper Burma.
* I.L.R,, 21 Cal, 6os. ¢ LL.R., 2z Cal,, 437.
* LL.R, 24Cal, 546'.-‘. s LLL.R., 11 Bom.; 6,
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It is argued that the decision in the previous suit operated
as res judicata and that the decree could not be set aside
‘on mere proof that the previous decree was obtained by per-
jured evidence, Munshi Mosuful Hug v. Surendvae Nath Ray.
The question of when and in what circumstances a Court
may set aside a judgment on the ground of fraud was examined
at some length in L. Chinnayye v. K. Ramanna.® It was-there
said, “ The test to be applied is, is the fraud complained of
not “something that was mcluded in what has been already
adjudged by the Court, but extraneous to it? [f, for instance, a
party be prevented by his opponent from conducting his case
properly by tricks or misrepresentation, that would amount to
fraud.” Again on page 209, the following acts are referred
to as constituting a fraud which would vacate a judgment;
misrepresentation or tricks practised upon Defendant keeping
him away from the trial, acting contrary to an agreement be-
tween the parties that the case should not be -continued or
that the action should be dismissed as the result of com-
promise or settlement. This is exactly the Plaintiff-Respond-
ent’s case in the present proceedings. He did not deny that he
owed the money upon which the Appellants sued in the Township
Court, Kanbalu, but he said that he paid this money before that
suit came to trial, and that in consideration of such payment the
Appellants agreed not to obtain a decree. Both the Courts’
below have found that this allegation has beéen clearly proved
and these findings have not been questioned. : '

There-can be no doubt that the Respondent was entitled upon
these findings to a decree setting aside the decree of the
Township Court, Kanbalu, and directing a refund to him of the
amount paid in execution of those proceedings.

The present appeal must therefore be dismissed with costs.

Before L. H. Saunders, Esq., I.C.S.
BARACHI z. KING-EMPEROR.,
Mr. D. Dutt—for Applicant.
My, H. M Litter—for the Crown,
Criminal Procedure :—350 (1) (a).

.. Held,—that where a case after being part heard comes by transfer upon
the_ file of another Magistrate who exercises jurisdiction, such Magisirate
siicceeds the first Magistrate, within the meaning of section 350, Code of Cri-
minal Procedure, and the provisions of that section apply. The Accused
shoiild bé made acquainted with the fact that he is entitled to have the
prosecution witnesses recalled. - - Zmo L

I. L .R,, 35 Cal, 457

—l Ca,l.,__?s_l._ .
'——32 Mad., 218, b
U. B- R, 18g7—o1, I, 87, dissented from,

-

_.The Applicant has been convicted and sentenced to pay  fine.

of Rs 3o:or suffer one month’s rigorous imprisonmen t under sec- .
tion 24 of the Cattle Trespass Act. ; '

+ 16 Cal. Weekly Notes, o0z, * LL.R,, 38 Mad., s03.
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The grounds of this application are that the evidence did not
satisfactorily establish the charge. On examining the proceed-
ings it appears that the case was first taken up by the Township
Magistrate but was withdrawn from him and transferred to the
Subdivisional Magistrate by the District Magistrate acting, pre-
sumably, under section 528 of the Code of Criminal Procedure,
Before the transfer was made the whole of the evidence for the
prosecution had been recorded and the accused examined by the
Township Magistrate. The Subdivisional Magistrate on receipt
of the proceedings did not recall and examine the witnesses for
the prosecution himself and after hearing the defence witnesses,
convicted the Applicant and sentenced him as stated above.

It was held by this Court in Q.-F. v. Nga Po Min * that
section 350 of the Code of Criminal Procedure does not apply to
cases withdrawn under section 528 of the Code of Criminal Pro-
cedure and that the trial should have been begun afresh. This
view has however been dissented from in Munesh Chandva Saha
2. Emperor * which was followed by the Madras High Court
in the case of Palaniandy Goundan v. Emperor >and has been
reaffirmed in Kudrutulla v. Emperor.*

© I think that the interpretation put upon section 350 of the
Code of Criminal Procedure in these latter cases is correct, and
that the words, “Ceases to exercise jurisdiction and is succeeded
by another Magistrate,” should not be confined to the case of a
Magistrate who is transferred and whose place is taken by another
Magistrate.

But while the view may be accepted that section 350 of the
Code of Criminal Procedure is applicable to a case which, after
‘being part heard, comes upon the file of another Magistrate who
exercises jurisdiction, it is necessary that the proviso to section
350 should also be given effect to and the accused should have
been made acquainted with the fact that he was entitled to have
the prosecution witnesses recalled. This does not appear to have
been done. The case appears to have been clearly one in which
it was desirable that the Magistrate who passed judgment should
have had an opportunity of seeing the witnesses.

The defence was that the prosecution case was entirely false,
and that the charge was brought four days after the occurrence
in answer to a charge of theft which had been made at once by a
friend of the accused in respect of the same circumstances.

- The delay in lodging the complaint was certainly an impor-
tant matter which called for consideration, and I:do not think the
explanation given by the Magistrate can be accepted. The

amount of resistance offered by the Accused-Applicant to the
cacrying off of the cow to the cattle-pound appears to have been
slight and the Complainant would seem at once to have yielded
up the cow. It is quite possible that thé charge of rescue was an
invention made in order to meet the charge of theft and that the
* U.B.R,, 1897-01, 1, 87. '

L ] * LL.R., 32 Mad. 218.
"% LL.R, 35 Cal. 557. ¢ LL.R., 39-Cal. 781

BARACHI

T
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Baracmx  time which elapsed until the complaint was lodged was occupied

K:::; ; in obtaining witnesses.
i It does appear to me that there are grounds for holding that
Buraron. there has been a miscarriage of justice. ' '

The conviction and sentence are therefore set aside and the
fine must be refunded. In the circumstances, [ do not think it
necessary to order a retrial. : -

g;’;:f;i Before L. H. Saunders, Esq., 1.C.S.

?u;{::gé?k, NGA CHO anNDp 2 OTHERS », MI SE MI anp 3 OTHERS.
g:; ﬂ;fst U, F. C. Chatterjee—for Appellants.

1016, ? ' Mr. C. G. S. Pillgy—for Respondents.

Evidence Act, section g2 (6)—Interpretation of documents.

When the boundaries of land are described in a deed of mortgage and
can be identified, they should be accepted as defining the area of the land
affected by the deed. ' .

Transfer of Property ‘Act—-ﬁs, 70— Aecession—meaning of —

The only question in dispute between the parties is the area
included in the mortgage and the area thereof which the Plain-~
tiffs-Respondents are entitled to redeem, :

The mortgage was executed by a registered deed on the 28th
April 1902, and the part of the document which is material for
this case runs as follows:—‘ Please accept under mortgage
our bobabaziig land called Thinseinbin yielding 8oo baskets:
of paddy and situated cn the north of Alinlogyaing-ywa. The
amount secured by the document of 1258 is Rs, 627; the further
advance on the 28th April 1902 is Rs. 475 ; total Rs, 1,102, for
which sum of money, U Cho, Ma Shwe Mya and Maung Kan
accept the said land under mortgage. The boundaries of the
land are east, Ko Kyi's land, west, U Kyaw Gaung’s land,

. south, U Meik’s land, north, Ko Ngt¢'s land.,” To the docu-
- ment was attached a plan which was filed in the Registration
‘Office and a copy of which is Exhibit IV in this case.

The Plaintiffs’ case is that the area mortgaged consists of
‘what is now two holdings shown in the maps, Exhibits A and B,
‘measuring 10°46 acres and 7°g1 acres respectively. . The Defen-
" dants’ reply that the land shown in Exhibit A measuring 10°46
. acres.only was affected. Both the Courts below have adinitted
and discussed evidence to show whether the definition of the
boundaries applies to existing facts. The Lowér Appellate
. Court has also considered other evidence as to the probabilities
of the case. Both Courts are agreed that the area mortgaged
was the two holdings as claimed by the Plaintiffs. Defendants-
“Appellants now appeal. - : : R

. The first two grounds of the appeal are that the mortgage
. deed on which the suit was based being admittedly defective in .
language, the Lower Courts erred in law in admitting evidence to
supply its defects, and that the Lower Courts erred in law in
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applying section g5 of the Evidence Act as the language used in
tlge document was not plain in itself.

It is argued for the Appellants that as a map was made over
with the mortgage deed, the redemption decree must be based
on the map, and no evidence should be admitted to contradict
the map. .

There are also two other grounds of appeal as to the owner-
ship of the land in dispute, which appear to be unimportant as it
does not appear that either party adduced satisfactory evidence
of previous ownership.

The Courts were not guided by the map because it was not
referred to in the document. As far as appears from the copy, it

- was not signed or ceriified as correct by the parties to the mort-
gage, and I do not think it can be taken to be conclusive.

The Defendants-Appellants rely upon evidence that the hold-
ing shown in Exhibit A was alone known by the name of Thio-
seinbin, that-the yield from this one holding was 8oo baskets and
that the map showed only the one holding, The Plaintiffs-
Respondents rely on the statement of boundaries. I think it is
clear that the language in the document was not necessarily defec-
tive or otherwise not plain in itself, and that it was open to the
Courts below, and was, in fact, their duty to ascertain the mean-
ing of the document. Section g6 of the Evidence Act provides
that if the language directly describes two sets of circumstances
but cannot bave been intended to apply to both, evidence may be
given to show to which set it is intended to apply. There is a
considerable body of authority referred to in the fourth foot-note
at page 513 of Ameer Ali and Woodroffe’s Law of Evidence, 4th
Edition, that where there is a description of land in a conveyance,
lease or other document, such description setting forth the
boundaries and then specifying the quantity, it is considered to
‘be a mere false description if there is an error in the quantity
and the land within the boundaries passes by the conveyance or

lease whether it be less or more than the quantity specified, and’

of course upon the redemption of a mortgage, this will apply to
the area to be reconveyed by the mortgagee. -

I do not think that the Courts below have applied quite the
right test in this case. '

It appears to me that the first point to be considered is
whether, in the absence of any other ggcripﬁon, the description
of the land mortgaged by boundaries is clear and identifiable
beyond doubt. If it is so, it appears to me that such description
_must override the description by name, outturn, or by the map, in
the .circumstances. The outturn is clearly a vague method of
defining a given area, and from the evidence of the witnesses, it
would appear to be rather a nominal or theoretical outturn than
a real outturo, though the real outturn may also obviously be used.
The use of the name of the land and the map filed with the doca-
ment are no doubt valuable and important evidence, and the

question for-decision will be whether the area mortgaged can be -

Nea Cl_lo
Mz Sz My,
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identified by the boundaries, if so, whether the land so identified
should be accepted as the land mortgaged or not. In dealing
with this question of boundaries, the Court of first instance stated
that the boundaries on three sides were not disputed, ¢ It is
merely the north boundary declared to be Maung Ng&'s land.”
It appears to me that this is hardly a correct or fair way of put-
ting the case. It.arises rather from an inference or an assumed
inference from the pleadings. The two holdings are contiguous
being that shown in Exhibit B.combined with.that shown in Exhibit
A. The Defendants said that the northern boundary was not
Maung Ng?’s land on the north of Exhibit B but Maung Ng&’s
land on the north of Exhibit A, and if that is so, the eastern
boundary which is given in the deed as Maung Ngt's land must
be incorrect. The Judge is of opiniom that the boundaries were
coirect but that the points of the compass were wrongly given.

‘There is no evidence on the record at all from which it is possible
to gather which is Maung Kyaw Gaung’s land the western boun-
dary. 1f Maung Kyaw Gaung’s land cannot be identified or does

not form a boundary of any of the land in dispute, we then have

“an area of land to find; of which the southern boundary is not in
‘dispute, the western boundary cannot be ilentified, the northern

boundary is doubtful and the eastern boundary touches a portion
of thé land on the east and a portion of the land on the north. .
If that is so, it-appears to me that the boundaries will have to be
discarded altogether as a means of identifying theland. If on the
other hand, Maung Kyaw Gaung’s land can be identified and if it
is found to form the boundary of holding A or holdings A and B on
the west  between Maung Meik’s land on the south and Maung
Nge's land on the north, I think a very strong case will have been -
made out for the Plaintiffs. It is possible that in that case the
boundaries will exactly describe the whole of the land comprised

‘in Exhibits A and B with the exception of the side of one field

No. 887, which appears to be bounded by the land of one Maung
Peik. If that is the case it will probably be necessary to discard
the other descriptions of the land given in the document.

The case will now therefore be remanded to the Subdivisional

“Court to try the following issue :—Can the land known and de-

scribed as U Kyaw Gaung’s land in the document, Exhibit III, be

“idéntified ? 1If so, does it form a boundary of the land shown in

-Exhibit-A or the land shown in Exhibit B, and if so, where ?
"~ The }Jroceedings will be resubmitted to this Court with the
finding of the Subdivisional Court together with that of the Lower

& _ 6¢h August 1915.

- . "Both the Courts below have now found that Maung Kyaw

"Gaung’s land is the boundary only of the land shown in Exhibit
A. This finding is undoubtedly correct. It is not. permissible
.to attempt to correct the document or to say that the parties had
~made mistakes in the points of the compass describing the west-
ern bourdary as partly on the west, partly on the north, and so .
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on. The boundaries, as far as they are identifiable, coincide with

the boundaries of Exhibit A.

Itis urged for the Respondents that the land should be given
as an accession within the meaning of sections 63 and 7o of the
Transfer of Property Act. The area of Exhibit A is about 10
acres, and that of Exhibit B about 8 acres. Both appear to be
paddy fields, and I think it would be stretching the interpretationof
the word “accession”” much too far to suggest that a mortgagee
who is in possession of 10 acres of 1and and, while in such posses-
sion, brings 8 acres adjacent to it under cultivation, does so as
an accession to the mortgaged holding.

The appeal must be allowed, and there will be a decree aliow-
ing the Plaintiffs te redeem the land shown in Exhibit A only for
Rs. 1,102.

As the Defendants were all along willing to allow this; the
Plaintiffs must pay the Defendants’ costs throughout.

Before L. H. Saunders, Esg., 1.C.S.

NGA KYAW ZAN HLA anp 4 OTHERS ».
» KING-EMPEROR.

My, H, M, Litter, Government Prosecutor —for the Crown.
Confessions.

_Held ~that the suggestion that accused persons should for the ends of
justice be encouraged to confess by the knowledge that if they do so they wili
receive lenient punishment is one which is likely to convey an entirely wrong
impression and to be extremely mischievous.

The District Magistrate has said in his judgment : “It appears

Nega Cao
T
Mz Sz Mr.

Criminal
Appeals

. Nos.54 2058

1016,
- 72:”927%.

to me for the ends of justice that it is very desirable that

- confessions should be made and the Magistrate should in such

cases pass more lenient sentences to encourage them.” This

is a remark which appears to be open to very grave exception, .

It appears to mean that the Magistrate thinks that accused
persons should be encouraged to make confessions in order to
secure the convictions of ]per_sons other than the confessing
accused, and that this shou _ }

lenient sentences. If this view is really held by the District

d be encouraged by the passing of

Magistrate and becomes generally known, there can I think be’

little doubt that it will be held out, as- an inducement for persons-

accused of serious crimes to confess, that if they do so they will
be leniently punished. That an accused person confesses ma

be taken as an indication that he is not an entirely i:reclaima.!_:_'lg
and hardened criminal, It may be an indication that the accused
regrets the commission of the crime which he confesses to have

committed, and an indication that he desires to make reparation, -
If that is so, no doubt the confession may and very properly

should be taken into consideration in awarding punishment,
The suggestion that accused persons should for the.ends of justice
be encouraged to confess by the knowledge that if they do so

they will receive lenient punishment appears to be one which is

likély to.convey an entirely wrong impression and to be extremely
mischievous,
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Before L. H, Saunders, E.rg., 1.C.S. .

Crimival
KING-EMPEROR 7. NGA AUNG BA.
X916, Fune Mr. H. M. Litter—for the Crown.

. 20th. i

i vidence—24, 27.

- Section 27 of the Evidence Act does not make a confession which woyld
otherwise be inadmissible, admissible to prove the fact discovered in con-
_sequence of information contained in it, unless the person who confesses is a
person accused of any offence and also in the custug; of the Police, :

Where a person goes to the spot where property taken in a robbery has
been hidden or otherwise disposed of, and such property is recovered in con-
sequence of the action of such person discovering it, such action amounts to
conduct which may be proved under section 8 of the Evidence Act. :

‘U.B.R., 18g2-96, I, 83.

—1007-09, 1, Evidence 3.

II, L.B. R., 168,

1.L.R,, 31 All, 502,

Three persons, Nga Aung Ba, Nga Tun Tin and Nga E, were
sent for trial before the District Magistrate, Meiktila, on a charge
of robbery ; the 1st accused, Nga Aung Ba, has been acquitted and
the 2nd and 3rd accused have been discharged. The Local Goy-
ernment have now appealed against the order cf acquittal in the
case of the 1st Accused, Nga Aung Ba, and apply in revision
‘against the order of discharge in the case of the 2nd and 3ed Ac-

cused, Nga Tun Tin and Nga E. i .
It appears that suspicion fell upon the accused, Nga E ; he was
offered a pardon by the Police and thereupon made a statement in
the nature of a confession. In consequence of this statement he
was taken to a certain place where a balaclava cap, part of the
property taken in the robbery, was recovered, and subsequently
an ear-ring case taken inthe robbery was recovered within two or
three furlongs of the place where the balaclavacap was found.
Acting upon information given by this Accused, a ten-rupee note
was recovered from a person who said he had obtained it from
Nga E. Four ten-rupee notes had also been taken in the robbery.
The District Magistrate recorded the following order:—% After
examining the twelve prosecution witnesses and excluding the
alleged confession of Maung E which is irrelevant in this proceed-
ing (cection 24, Evidence Act), I find no evidence on which to
charge Maung E, and | consider it improper to ask him any ques«
tion in view of the fact that an illegal inducement to confess has
been made tohim. MaungE is discharged.” Nga Tun Tin was
also discharged as there was no evidence against him except the
identification by the'Complainant, and Nga Aung Ba was acquitted
‘because he produced two witnesses to prove that he obtained the-
nagats found in his possession and identified as property taken in .
the robbery,from Maung E.- The Magistrate said “ They are
quite credible witnesses and I cannot reject their evidence.” -
. Nga Aung Ba had been identified by one of the prosecution
witnesses, and thisidentification was not discussed. The District
Magistrate was evidently influenced by.the fact that the Police
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bad given an improper inducement to the accused, Nga E, to
cause him to confess.

The grounds of the appeal are that there was sufficient
evidence to justify the conviction of the Accused, that the Magis-
trate overlooked the provisions of section 27 of the Indian
Evidence Act and erred in ruling out important evidence which
was admissible, and that the Magistrate should have held that
the evideice adduced by the defence did not prove the innocence
of tiié accused.

- The grounds of the application for revision are much the
same, and the application and the appeal may be dealt with to-

ether.

¢ The District Magistrate does not appear to have considered
the question whether so much of the statement of Nga E as led to
the finding of the property taken in the robbery was admissible
or not. It is clear that if the statement of Nga E amounted to a
confession, it was induced by a promise of pardon and was not
admissible under section 24 of the Evidence Act. The conten-
tion that section 27 of the Evidence Act isto beread as governing
section 24 was held to be untenable in the case of Nga San Ya
and 5 v. K-E. * following the Lower Burma case of K.-E. v.
Nga Po Viin * and the Upper Burma case of Nga Sen Bwin
v. Q-E.* I am bound to say that I am unot very greatly im-
pressed by the arguments in favour of restricting the application
of-the proviso in section 27 of the Evidence Act to section 26, or
sections 25 and 26. The opposite view was taken in the Full Bench
case of Emperor v. Miseri * and the argument for restricting the
application of section 27 appears to lose sight of the principles
underlying the restrictions placed by the Evidence Act upon the
admissibility of confessions generally. The reductio ad absurdum
relied upon by Sir Herbert White, C. J., as an argument for the
view taken in K.-£. v. Nga Po Min appears to be applicable at
least to some extent to whatever interpretation is placed upon
section 27. Itis not, however, necessary to consider this point
:since it appears that section 27 does not apply in the present case
and that the statements made by Nga E, which were inadmissible

-under séction 34 of the Evidence Act, cannot be made admissible -

by section 27 because the condition prescribed in section 27, that
the person giving the information must be accused of an offence
and in the custody of a Police Officer, has not here been fulfilled.
1t is admitted that at the time Nga E made his statement he was
not in the custody of a Police Officer. The statement of Nge E
must therefore be excluded. S

But it appears that there is other evidence against Nga E
which is not inadmissible and which was not considered by the
District Magistrate. He appears to have accompanied the Police
‘Officers to the place where the balaclava cap was recovered, and
it was apparently due to his pointing out this place that the

' U.B.R,, 07-09, I, Evidepce 3. - * U.BR,, 92-96, I, 83.
2 JI, L. B. R, 168, “ SLL,R. s:’Al 592.

. Kive- -
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cap was recovered. This is conduct on the part of an ‘accused
person proof of which is admissible under the provisions of section 8
of the Evidence Act. So also the evidence that a ten-rupee note
had been obtained from Nga E was also admissible,. and there
appears to have been a case npon which Nga E should have been
examined.
‘The case against all the three accused hung together and had
to be considered together. The record shows signs of haste and
it appears that the Magistrate was so disturbed by the improper
conduct of the Police that he did not in fact consider impartiaiiy
the evidence for and against the different accused. The evidence:
of the identification of Nga Aung Ba was not dealt with at all,
and the evidence'that the ear-rings were obtained from Nga E was
considered without reference to the rest of the evidence. . I am of
opinion that this is a case in which the Magistrate gave madequate
reasons for acquitting Nga Aung Ba and that he improperly
excluded evidence against N ga E which was also eyidence to be
taken “into cons;deratlon against both Nga Tun Tin and Nga

Aun,

’%he order of acqulttal is set aside and there will be an order
d1rect1ng the District Magistrate to hold a further enquiry into the
casés of Nga Tun Tinand Nga E, and to commit all three accused

to take thexr trial in the Seas:ons Court,

Before L. H. Saunders, Esg., [. C S.
- MA NGE MA ». MA SHWE HNIT AND 2 ‘OTHERS.
Mr. C. G. S. Pillay—for A__p_'péllant. -
Mr, R.C. 5. Swinhoe—far 3rd Respondent.

Limitation—12.

Held—that Article 12 of the Limitation Act applies only to parties fo-
the suit or to the execution proceedings arising from it and not to strangers,

ILR !'7 Mad,sxﬁ
1.L.B

I LR‘, b 41 Bom o 130,
“The Plamtiﬂ'-Appellant sued for a declaration that a certam

- well site was never the property of Ma Min Dwe and Awas not

::was ‘gaverned by Artu;le 12 (a) of the 1st Schedule.to the Limita-
tion-Act, that the sale in execution of the decree referred to had:

; 31-;] Defendant were void. She also asked for a decree direc g
~ the 3rd Defendant to deliver possessmn of the well site to [the
_ Plaintiff. . ‘

|  the: tﬁth “January Tgro, and that this suit having been fled on the

liable to be attached and sold in execution of a decree. ‘against,
Ma Min Dwe, and that the sale in execution to the 2nd Defen-
dant and the subsequent transfer by the 2nd Defendant to ithe:

“The Couit of first mstance dismissed the suit holdm

taken place inthe: year 3901 when the Plaintiff was aminor, accord

-to-her plaint, the Plaintiff had attained: hermajorlty-on r about
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26th May 1913, it was barred by limitation according to the
provisions of that article read with Section 6 of the Limitation
Act. The suit was accordingly dismissed,

. On appeal the Divisional Judge agreed with the District
Judge that the case was governed by Article 12 () and dismissed
the appeal. The Plaintiff now comes to this Court in second
appeal.

The Plaintiff’s case was that the well site in question had
been given to her by a duly registered document by her uncle,
Maung Lu Bein, in 1898 when she was a minor, that while she
was living with her mother and guardian, Ma Min Dwe, the 1st
Defendant, Maung Po Ya, obtaincd a decree against Ma Min Dwe
and in execution thereof, sold the well which was bought by the
2nd Defendant who subsequently sold it to the 3rd Defendant.

The defence either denied the gift set up by the Plaintiff or
denied all knowledge of the gift and put the Plaintiff to strict
proof of the same. :

Tke Plaintiff produced 2 copy of the copy of the deed of gift
filed in the Registration Office, and this was accepted in evidence

by the Court of first instance. The Divisional Court dismissed.

the appeal without calling on the Defendants and the 3rd Defen-
dant-Respondent now challenges the decision of the Court of first
instance that the copy relied upon was admissible in evidence.
The Plaintiff-Appéllant on the other hand contends that the
application of Article 12 of the Schedule to the Limitation Act
was incorrect, and that the suit was governed either by Article
142 or Article 144 and was therefore within time,

For the Respondent it is urged that if Article 12 did not apply,
either Article 44 or Axrticle g1 applied, that each of these articles
allows three years and that the suit having been admittedly filed
more than three years after the Plaintiff had attained her majority,
was time-barred. ’ .

I think there can be no doubt that both the Courts below were
in error in holding that Article 12 was applicable in the present
case, The Divisional Judge apparently relied upon the case of
Subramanaya Pandya Chokka Talavar v, Siva Subremanya
Piliai' 1t does not apgear that the Judge had the judgment
in that case before him.
was sought to set aside im that case was one to which the minor
had been a party. There appears to be no doubt that Article 12
applies only to parties to the suit or to the execution proceedings
in question, and not to strangers, see Hajee Goya Kaka v.
S. A. Zaccheus,® in which the question was fully examined
and 4hmed Ally v. Nga Shwe Thin and one’ In the latter

case it was pointed out that a stranger whose property is sold -

behind his back without his authorify does not need to have the
sale set aside at 2ll, The case of Visinu Keshav v. Ram-
ckandra Dhaskas * was exactly similar to the present case and

t would seem that the decree which it:

! I.L.R. XVII' Mad,, 516,  * L, B, R., 53.
# [V.L.B. R, 4o0. 41, L.R, XI Bom, 130.
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there can be no doubt that Article 12 has been wrongly held to-
apply. .
pp‘{:be Judge of the Lower Appellate Court appears to have
thought that the article applied because the Plaintiff-Appellant
was represented by her mother who, she acknowledged, adminis-
tered her property for her. But the Plaintiff-Appellant’s ¢ase-
was that the property was sold in execution of a decree obtained.
against her mother not in her capacity as guardian, but in her
private capacity, and that the mother had no authority to alienate
the minor’s property in the discharge of her own private debts.
Before Article 12 could be applied it would have been necessary
to find uvpon the evidence that the mother was acting for the
minor in that litigation and what evidence there was was the other
way.. But although Article 12 of the 1st Schedule to the Limita--
tion Act does not apply, it appears to me to be equally clear that
Articles 142 and 144 do not apply. Article 142 deals with asuit
for possession of immoveable property, when the Plaintiff, while
in possession of the property, has been dispossessed. Here the
Plaintiff was not in possession of the property but her mother was:
in possession, no doubt as her guardian, but the possession was
the possession of the mother. Nor does Article 144 apply since

 this article only applies if there is no other article which specially

provides for the case. And the same remark applies to Article 120,

It appears to me clear that so far as the suit is a suit to set
aside the transfer of property by the guardiarm, Article 44 is
clearly applicable, and that so far as it is 2 suit to cancel or set
aside an instrument, Article g1 is applicable. Both these articles.
allow a limitation of three years, and the suit was therefore barred,

Upon the merits moreover, I think it is clear that the copy
of the document relied upon by the Plaintifi-Appellant was not
admissible in evidence. Under section 64 of the Evidence Act it
was necessary to produce the document itself unless under section-
65 (c) it was proved that the original had been destroyed or lost
which was the case set up by the Plaintiff-Appellant. It was.
necessary for the Judge to satisfy himself before admitting the
copy that the original had been lost. ;

Two witnesses were examined, one was Ma Min Dwe, Plain--
tiff-Appellant’'s mother, who has been stigmatised, quite rightly I
think, by the trial Judge as a most unsatisfactory witness. She:
said “1 do not know where the original is now. ' I have nct seen.
it for about three years. 1 have looked for it without success.”

Maung Tun Shin, husband of the Plaintiff-Appellant and son-
in-law of Ma Min Dwe, said that he took the document with otliers-
out of Ma Min Dwe’s possession without telling her about it four-
years ago ; he put it into an iron box which was stolen by thieves:
about three years ago and he told Ma Min Dwe that the
‘documents were stolen with the box. These are clearly contra-
dictory statements. The District Judge held that the presump--
tion was that the original was lost. No such presumption arose
by law, but apparently what the Judge meant was, as he goes on.
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to say, that the Plaintiff would produce it if she could, and if she M Ngs Ma
bad sold her rights the holder of the original would have appeared .
on the scenc either at the Court sale or on the institution of the MaSaws
proccedings. The Judge therefore thought that the document — HM™T.
must be admitted. It is clear that this is not a sufficient reason
for admitting a document. No doubt the Plaintiff would have
produced the document if she could, but it is quite possible that
she could not produce the document because ske bad abandoned
her rights under it and it had been cancelled, and it cannot be
assumed that the document would have been produced by any
third party who might appear to be in possession of it. I do not
think that any Court cculd reasonably hold upon the evidence
that the document, the original of Exhibit A, had been satisfac-
torily accounted for and secondary evidence was therefore not
admissible. This being so, no evidence of the gift was admissible
and the Plaintifi’s case was bound to fail not only as barred by
limitation, but because she was unable to prove it,
The appeal is therefore dismissed with costs.

Before L. H. Saunders; Esg., [.C.S. _ Cs‘t;;'l Sealon&
MA ME ». MAUNG AUNG MIN. Nupgé;of
My. Vakil—for Appellant. _9':3:5"&’
Mr. S, Mukerjee—[or Respondent. 1916,

Civil Procedure—Q. XX1,v.7,47.
Held,—~that under O, XXI,r, 7, Code of ‘Civil Procedure, a Court to
whiich 2 decree is sent for execution has no power to question the jurisdiction

of the Court which passed the decree. ;
An order refusing to execute a decree is a decree within the meaning of
laiecﬁon 47 of the Code of Civil Procedure and an appeal from such an order

es, ;
LL.R., 28 Bom,, 378,

~—28 Bom., 194.

38 Cal, 659 at page 668.

1. U.B.R,, 1910-13, 83.

Plaintiff filed a suit in the Township Court, Salingyi, for a
divorce and stated in the plaint that he was prepared to sutrender
the whole of the joint property. The plaint was stamped with
a Rs. 1o stamp, and no value was apparently placed upon the
property in'the prayer. Paragraph 3 of the plaint stated that ro
ticals of gold and Rs. 700 worth of money had been made over to
the Defendant, and the Plaintiff was willing to surrender the rest
of the joint property. A decree was eventually passed granting
the divorce and requiring the Plaintiff to surrender all the property
admitted by him in the list filed by the Defendant. The Defendant
then applied for execution. The original application in the Town-
ship Court has not been produced but apparently the Township
judpge transferred the decree to the Subdivisional Court for execu-
tion on the ground that the amount of the decree exceeded
Rs. 500, which was the limit of the Township Court’s jurisdic-
tion. The ‘Subdivisional Judge held that although a Court to
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which a decree is transferred has no right to question the validity
of the decree on any other ground, yet it has the power to enquire
into the jurisdiction of the Court passing the decree, and holding
that the Township Court had bad no jurisdiction to pass the decree,
the Judge declined to execute it. Upon appeal the District
Court held upon the authority of Bhagwantappa Bin Rungappa
9, Vishwanath ' that an order such as that passed by the Sub-
divisional Judge, Yinmabin, cannot be appealed against;

It may be noted that the judgment relied upon by the Lower
Appellate Court was passed in 1904 before the present Code of
Civil Procedure came into force, The provisions of section 225 of
the Code of Civil: Procedure of 1882 have been reproduced in
O. XXI, r, 7 of the present Code with the omission of the words
“or of the jurisdiction of the Court which passed it,”” and the.
Bombay High Court has now held that the omission of the
words referred to in O. XXI, r. 7 makes it clearthat the executing
Court has no power under the present Code to question the juris-
diction of the Court which passed the decree under execution,
Hari Govind v. Narsingrao Konherrao.* It appears clear that
an order refusing to execute a decree is a decree within the mean-
ing of section 47 of the Code of Civil Procedure and that an
appeal from such an order lies,

It is suggested that as the decree of the first court was for a
sum exceeding Rs. 500, it was a decree made without jurisdiction
and that any Court before which such a decree comes is bound to
treat it as a mere nullity, Kajlakshmi Dasee v. Katyayan: Dasece®
But onthe other hand on the authority of Baijnath Singh v,
Mi Gauk* it is urged that a mere undervaluation does not of
itself give an Appellate Court authority to set aside a decree for
want of jurisdiction, It is not necessary for this Court to go into
that question now since it does not appear that the suit was
undervalued nor is it certain that the decree was for an amount
in excess of the jurisdiction of the Court, . _

The Defendant filed a list of properties the possession of some
of which the Plaintiff admitted, but it is not clear that the total
value of the properties admitted by the Plaintiff, which were
the only properties for which a decree was given, exceeded in
value Rs. 500. It is urged further that where parties deliberately
submit to the jurisdiction of a: Court: of limited pecuniary juris-
diction, they must be held to abandon by such submission that
portion of the claim in excess of such pecuniary jurisdiction. Itis
not however necessary for this Court to decide whether this view
is correct or not since the amount or value of the suit and the
decree have not been determined. _

The appeal isallowed and the District Court is directed to
re-admit the appeal and dispose of it according to law.

The Respondent will pay the Appellant’s costs.

1 I.L.R., 28 Bom., 378. s LL.R,, g Cal., 639 at page 668.
? [.L.R., 38 Bom.,I04. 4 1. U.B.R., 1910—13, 82.
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Before L. H. Saunders, Esg., I.C.S.

W. CALOGREEDY, SECOND GRADE ADVOCATE.
My, H. M, Litter—for Applicant.
Cyiminal Procedure—4 (r), 340,

Held—that every Magistrate has a discretion to permit a person, inclu-
ding a Pleader not otherwise authorized to practise in his Court, to appear
for a person accused before the Court,

S. . L. B. 260,

The Applicant who is a second grade Advocate whose

license does not permit him to practise in- the Saﬁaing District
applied to the District Magistrate, Sagaing, on behalf of certain
accused persons who were under trial before the District Magis-
trate, Sagaing, and the latter recorded an order to the effect that
the Advocate could not act in the Sagaing District and the appli-
- cation therefore could not be granted. The Advocate has now
applied to this Court and has obtained permission to appear in the
particular case mentioned. He also submits that the order of the
District Magistrate was illegal in view of the provisions contained
in section 340 of the Code of Criminal Procedure which is repro-
duced and paraphrased in paragraph 295 of the Upper Burma
Courts Manual. :

The law relating to Advocates in Upper Burma is contained
in sections 25 to 29 of the Upper Burma Civil Courts Regulation,
1896, and under section 25 (2) of that Regulation rules have been
framed of which the first provides that Advocates of the second
grade shall be entitled to appear, plead and act in any four Dis-
tricts named in their license. Section 340 of the Code of Criminal
Procedure lays down that every person accused before any
Criminal Court may of right be defended by a Pleader, and
“Pleader” when used with reference to any proceeding in any
Court, is defined in section 4 (r) of the Code of Criminal Procedure
as a Pleader authorized under any law for the time being in force
to practise in such Court, and includes (1) an Advocate, a Vakil
and an Attorney of a High Court so authorized, and (a) any
Mukhtar or other person appointed with the permission of the
Court to act in such proceeding. '

I think it is clear that an Advocate who is licensed to appear
ina certain District or in certain specified Districts only, cannot be
said to be .authorized to practise in 2 Court beyond the limit of

-such District or Districts. Onthe other hand, there appears to be
no reason why a Pleader who is not authorized to appear in any
particular Court should not be appointed with the permission of
the Court to act on behalf of an accused person, and so to become
a Pleader within the meaning of the term as defined in the Code
of Criminal Procedure. Reference may be made to, /7 the mattey
of the petition of Mr. G. F. Travers Drapes; in which the
question is discussed. Iam of opinion that every Magistrate has a
discretion to permit a person, including a Pleader not otherwise

S. J. LB, 260,

Crasd
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authorized to practise in his Court, to appear for a person accused
before the Court. This discretion should no doubt be exercised
judicially and permission should be given sparingly and in such
cases as the Magistrate or presiding officer considers that it-is for
the interest of the accused that it should be given.

Before L. H. Saunders, Esq., [.C.S.
KING-EMPEROR ». NGA PAW E anp FOUR OTHERS.
My, H, M. Littey—for the Crown.

o Penal Code, 21—2254A. . -
Held,—that there is no authority for holding that a villager required to
bring.an accused person into a police-station in arrest is a public servant
.within the meaning of section 21 of the Indian Penal Code. @~
I.L.R.,8 AllL, zor. ' :
Five accused persons who are villagers of Kokkozi village
in the Myingyan District have been convicted and sentenced to

- -three months’ simple imprisonment each under section 225 (A)

of the Indian Penal ‘Code on the grourd that they being public

-servants legally bound as such to keep in confinement a certain

‘person, suffered that person to escape from confinement. The
facts are that one Nga Po Saw was arrested by the Headman
-of Kokkozi village on a charge of cattle theft. He was made
over to the five villagers, accused, to take him to the police-
station under arrest. On the way, owing no doubt to the
negligence of the five accused, Nga Po Saw escaped. 4
* The Magistrate who tried the case considered whether the
accused persons were public servants or not and relied upon the
following extract from the judgment in Q.-E. ». Paymeshar
Dat* “1 am of opinion that any person whether receiving pay
or not who chooses to take upon himself duties and responsi-
‘bilities belonging to the position of a public servant and performs
-those duties and  accepts those responsibilities and isrecognized
as filling the position of a public servant must be regarded:as-
one.” This sentence is quoted in Gour’s commentary on the
Tndian Penal Code. : :
It appears from a reference to the full report of the case that
the accused person was a volunteer or apprentice clerk in the

- Tahsildar’s office at Gorakhpur. He wasin that capacity charged

with-the performance of certain duties and the contention appa-

- rently was that because he was not paid and his work was entirely

voluntary therefore he was not a public servant. It was held
‘that the test was not whether 2 man received a salary or not, but
whether he took upon himself the duties and responsibilities
belonging to the position of 2 public servant and performed those

. duties and accepted those responsibilities and was recognized as _

filling the position of a public servant, and the Judge went on to
:say, ‘It did not lic in the mouth of the accused who had been

-doing these things to say subsequently-that, notwithstanding his

1 LLR, 8AlL, 201,
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performance of public duties and the recognition by others of

such performance, he was not a public servant.”

I think' the case differs very widely from the present case.
There is no doubt that a cleck employed in the office of a
Tahsildar may be properly described as an officer or as holding
an office within the meaning of section 21 of the Indian Penal
Code, and no question was raised in the casc referred to as to
whether the duties discharged did or did not constitute the accused

2 public servant within the meaning of section 21 of the Indian

Penal Code. But it appears to me that this is not a good autho-
rity for holding that a villager required to bring an accused person
into a police-station in arrest is a public servant. Apparently he
would only be a public servant if he fell within the 7th or 8th
clauses of section 21 of the Indian Penal Code. There appears
to be no suggestion that he is what has been called, a statutory
Public servant. Clause 7 includes in the definition of a public
servant every person who holds any office by virtue of which he
is empowered to place or keep any person in confinement. [
think it would be difficult to state or define what the office here
was which the five persons, accused, were holding. The 8th

clause includes every officer of Government whose duty it is as

such officer to prevent offences, to give information of offences to
bring offenders to justice etc. The five villagers here were
certainly not officers of Government nor was it theic duty as such
officers to bring an offender to justice. -

The necessity which existed in this case for the accused
persons to take the prisoner into the police-station was one
which was imposed upon them by section 11 of the Village Act,
which required them to assist the Headman in the execution of
his public duties, the duty of the Headman being, under section

Rine-
Exrerox

’C -
Nea Paw E.

8 (1) (&), to arrest any person whom he had reason to believe to _

have been concerned in the commission of any <uch offence as is
referred to in section 8 (1) (a), in this particular case, cattle theft,
and under section-8 {1) (d) to forward the person arrested as
soon as may be to the nearest police-station. To hold that a
villager assisting a Headman in the discharge of his duties is a

- public servant appears to me to be quite unjustifiable. The

eadman has to perform very miscellaneous and varied duties
and it would be a mere abuse of language to suggest that every
time he calls upon a villager to assist him' in the discharge of
those duties the villager is converted into a public servant, If
this were so it would apparently be possible to argue that a

‘person_who is called upon to assist a Magistrate or Police-officer

demanding his aid under section 42 of the Code of Criminal
Procedure or a person arrcsting an accused under section 59 was
a public servant, a view for which I think there can be no justifi-

cation.

wrong and they must be set aside. The sentence of imprison-
ment had already been served. 3

I think there can be no doubt that the convictions were .

DR T —
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Before L. H. Saunders, Esq., 1.C.S.
LAKANAW 9. KING-EMPEROR.,
My. K. Bonerjee—for Applicant.
FPenal Code—379.
Criminal Procedure—439 (5), 562.
Held.—That where property is removed in the assertion of a bond fide

claim of right, the removal does not constitute the offence of theft.

‘Where an appeal lies against a sentence a District Magistrate should
not take action in revision to the prejudice of the accused until the period.
allowed for an appeal has expired and no appeal has been presented.

20 C.W.N,, p. 1270,

The Applicant was convicted of theft by the Headquarters
Magistrate and released upon security under section 562 of the
Code of Criminal Procedure. The District Magistrate called for
the proceedings and called upon the Applicant to show cause
why the sentence should not be enhanced. Cause was shown
and the District Magistrate considered that no further action was
called for. The Applicant would then seem to have come to the
Sessions-Court in revision, and the Sessions Judge recorded an
opinion that the Applicant had no dishonest intention and should
have been acquitted. The Sessions Judge did not however think
it was necessary to interfere because the Applicant'had been
released under section 562 of the Code of Criminal Procedure
and had not appealed. '

The Applicant comes to this Court in revision and asks that
the conviction may be set aside in accordance with the opinion
expressed by the Sessions Judge. The rcason why the Appli-
cant did not appeal is stated in his petition in the District
Magistrate’s Court showing cause against the enhancement of
sentence. The District Magistrate called for the proceedings
three days af\t_er the sentence was passed and the matter was not
disposed of in his Court until after the period allowed for appeal
had expired. Inasmuch as section 439 (5) of the Code of
Criminal Procedure directs that where an appeal lies and no
appeal is brought, no proceedings by way of revision shall be
entertained at the instance of the party who could have appealed,
it is clearly desirable that District Magistrates should not place
difficulties in the way of persons entitled to appeal by calling for
the proceedings and taking action upon them within the period
allowed for appeal. : ; :

In view of the fact that the Applicant was not able to appeal
owing to the action of the District Magistrate, it appears to me
‘that it would be unfair to hold that Clause 5 of section 439 of the
Code of Criminal Procedure precludes this Court from interfering,
more especially as an examination of the proceedings appears to-
show that the conviction was not justified. If the Sessions Judge
had submitted the proceedings there can be no doubt that this
Court would have been entitng to deal with them in revision,



UPPER BURMA RULINGS. 125

The facts of the case are that the Applicant had lost a
female buffalo, that he came upon some buffaloes in the hands of
some Kachins, who said they had found them straying. He
claimed one of them as his own and took it away, Subsequently
he cut off the tips of the horns. The Magistrate thought that in
so cutting the horns he was acting dishonestly, possibly to make
the identification by the Complainant more difficult, but in view
of the defence evidence which the Magistrate apparently believed,
this appears to me to be an unjustifiable assumption. It is clear
that the Applicant had lost a buffalo which resembled very nearly
the buffalo found with the Kachins. He took it away openly,
and when questioned made no secret of where or how he obtain-
ed it. The Magistrate appears to have been aware of the neces-
sity to prove a dishonest intention on the part of the accused to
take property out of the possession of another person. The
following remarks in Avfan Alz v. K.-E." state the point which
arises here clearly, and may be quoted :— Where property is
removed in the assertion of a dond fide claim of right, the removal
does not constitute theft. The claim of right must be an honest
one, though it may be unfounded in law or in fact. If the claim
is not made in good faith, but is a mere colourable pretence to
obtain or to keep possession, it avails not as a defence.”” And
certain remarks of Sir Matthew Hale in his Pleas of the Crown
(Vol. 1, pp. 506, 509) are quoted :—‘“It is the mind that makes
the taking of another’s goods to be a felony or a bare trespass
only, but because the intention and mind are secret, the intention
must be judged by the circumstances of the fact, and though
these circumstances are various and may sometimes deceive, yet
regularly and ordinarily these circumstances following direct in
this case. If A, thinking he hath a title to the horse of B,
seizeth it as his own, or supposing that B holds of him, distrains
the horse of B, without cause, this regularly makes it no felony,
but a trespass, because there is a pretence of title ; but yet this
may be but a trick to colour a felony, and the ordinary discovery
of a felonious intent is, if the party doth it secretly, or being
charged with the goods denies it.”

Here the buffalo was not in possession of the owner but in the
possession of certain Kachins who had found it straying and the
Applicant was not acting secretly, nor on being charged with the
goods, did he deny it. I think there was a distinct doubt to the
benefit of which he was entitled.

The fact that a substantive sentence of imprisonment was
not passed is not a good reason for refusing to interfere, since a
conviction for thelt is a serious matter, and if the conviction is
wrong, the person who suffers by it is clearly entitled to have
it set aside.

The order of the Magistrate is therefore set aside and the
Applicant must be acquitted.

‘z0- C.W.N. p, 1270,

LARANAW
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Ciwilend Before L. H. Saundevrs, Esg., 1.C.S.
.M‘:.p-f:“ij NGA TET PYO anp TWO OTHERS ». MA NGWE KA
€ :59:"6' - AND SIX OTHERS. )
September, My, L. Pillay—for Appellants.

o Mr. C. G.'S. Pillay—for -Respondents.

Civil Procedure—O. XLVI1I, 7.4 (2) (B).

Pointed out that the provisionsof O, XLVII, r. 4 (2) () are imperative
and that a review of judgment on the ground of discovery of new matter or
evidence cannot be granted without strict proof that such new matter or
evidence was not within the knowledge of the party applying or could not
be adduced by himi at the trial,

- The- Plaintiffs sued to -obtain a share in certain land which
they claimed formed an undivided estate: Their claim was:
resisted on the ground that the land was not joint property. The
Plaintifis’ suit was dismissed in regard to two out of three pieces
of land. The Pldintiffs then applied for a review on the ground
-that they had discovered new evidence to prove that the lands
'were joint family property. This evidence consisted of copies

of Settlement registers and maps. Notice was issued to the
Defendants who objected to the application which was however -
granted, and the Court, admitting this evidence, proceeded to give
the Piaintiffs a decree as prayed for. On appeal to the District
Court the Defendants objected to the admission of the applica-
tion for review. The District Court however dismissed the
appeal and the Defendants, or three of them, now come to this
Court in second appeal under section 100 of the Code of Civil
Procedure. ' .

It was aground of appeal in the District Court, as it isa
ground here, and as it was a ground of the Defendants' objection
to the review, that there was no reason why the evidence which
the Plaintiffs sought to produce after judgment had been
delivered should not have been produced in the first instance.
To this there appears to be no answer. Settlement maps and
registers are public documents the existence of which is known’
to every one, and a careful litigant would certainly examine these
registers and maps before embarking on litigation. O.XLVI], r.
4 (2) (&) expressly lays down that no-applicaticn for review shall
be granted on the ground of discovery of new matter or evidence
which the Applicant alleges was not within -his knowledge, or
could not be adduced by him when the decree or order was
‘passed or made, without strict proof of such allegation. There
was here, not merely no strict proof of such allegations ; there
was no proof whatever ; there was not even an affidavit: No
witnesses were examined.and the Judge was clearly committinga
very serious illegality in- admitting the application for review in
defiance of the provisions of O. XLVII r. 4. -It-is necessary -
that the provisions of O. XLVII should be'strictly construed, and
that parties should not be at liberty to make up, at any time,.
for indolence or carelessness before coming to Court, by
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utting in evidence after judgment which they might have put
in, if they hadexercised due diligence at the trial.

The order allowing the review was cleatly an improper order

and must be set aside. There was, in the absence of the

Naa Tew
Pyo

Ma News
Ka,

evidence adduced, no evidence to justify a decree in respectto -

two pieces of the land and the original decree of the Township
Court must be restored with costs throughout.

Before H., E. McColl, Esg., 1.C.S.
M1 SAING ». NGA YAN GIN.

Mr. C. G, S. Pillay~for Appellant,
My, S, Mukerjee—for Respondent.

Buddhist Law—Divorce,

Held,—that when a couple re-unite after a divorce they revert to the
status quo ante, and if when they married for the first time they had never
been married hefore, they must be treated on a second divorce as nge lin
nge maya and not as eindaunggyis, Held—also==that on a divorce by
mutual consent: between eindaumggyis the principle of nissayo and nissito
is applied to lettetpwa property but not to payin property.

S.J.L.B., 14. )
— 1%5. y
U.B.R.,5:904-06, 11, Budd. Law, Div,, 10.
— 1897-01, I1, p. gg. L
- 1902-03, |1, Budd. Law, Div.,, 6.
The Plaintiff-Appellant sued the Defendant-Respondent for
a divorce and a partition of property on the ground of cruelty.
The latter is wealthy and the former is the daughter of poor
parents. He married her when she was a young unmarried girl
of 15. He was 38 years older and had been married before.
This was in 1261 or 1262, Between then and the institution of
this suit there were two divorces and reunions. The Defendant-
Respondent -appears to be a very uxorious person, to use a
mild term, because in the course of these years heis said
to have taken six wives, all of whom he divorced after a short
time, and he admits having taken four girls to wife after the
Plaintiff-Appellant. All of these were divorced and they got
little or no property on divorce. They were probably daughters:
of poor parents like the Plaintiff-Appellant and made no fuss.

Possibly they were concubines and not wives. If they were:

wives they must have been either very ignorant of their rightsor
exceedingly anxious to be quit of the Defendant-Respondent at
all costs. The latter evidently hoped to be able to treat the
Plaintiff-Appellant in the same way as he did them, and in fact
did so on.the occasion of the two previous divorces because he
obtained her signature to documents by which she agreed to

accept Rs. 100 on one occasion and jewellry worth Rs, 70 and-
clothes worth Rs. 30 on the other in full satisfaction of her claim -

for a partition of property.

Ciuil Appeat
No. 200 of
1913,
MHay 11tk
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No doubt it was these facts that led the learned Additional
Judge of the District Court to suspect that the Plaintiff-Appel-
lant was not a wife but a concubine, and he therefore framed an
issue on this point. But the issue was quite un necessary.
The Defendant-Respondent never explicitly denied Plaintiff-
Appellant’s allegation that she was his wife, and he subsequently
admitted that she lived with him openly as his wife and that he
treated her as such. The fact, however, that the Decfendant-
Respondent is rich and the Plaintifi-Appellant poor is no reason
why she should not get the full rights to which she is entitled.
The Parties come within the description “ Husband rich—wife
poor” given in the Manukyé Dhammathat, and to quote that
authority, “ These different kinds of husbands and wives have
been enumerated above that their separate classes may be known ;
but though the class be different, they have become man and
wife, and the law makes no difference with regard to their
separation, [t must be noted that what has been said above
regarding the separation of a man and wife, both the children of
nobles, is the law for all” ' '

Again with reference to one kind of slave wife, “ Let the
wife, the party not wishing to separate, take the whole of the
property, animate and inanimate, acquired after they became

. man and wife, ‘and let the husband pay the debts mutually

contracted during the same time. Whyisthis?. . . Also,
for another reason ; because he voluntarily raised her to the -
tank of wife, with the full knowledge of her being a slave”.
The last reunion between the parties lasted only 20 days.
The Defendant-Respondent then beat the Plaintif-Appellant and
the latter left him and prosecuted him and he was fined Rs. 50.
 The learned Additional Judge of the District Court has held
that this last reunion must be taken as the starting point in
detérmining the rights of the parties, that they must be treated as
eindaunggyis and that as during the 20 days this marriage
lasted no property was acquired there can be no joint property,
and each party is entitled to take back what he or she brought
to the marriage, and as the Plaintiff-Appellant brought nothing
she is entitled to nothing. He followed Mi Dwe Naw v,
Maung Tu', in which it was held that where there had been
a divorce and a reunion, it was the date of the reunion that Lad
to be taken as the starting point when determining" the rights of
the parties on a subsequent divorce and said “! must hold that
_where husband and wife both assent to divorce and no fault
is proved, each is entitled to take back property brought at
marriage.”” In this passage the learned Additional Judge adopted
some of the exact words used in the ruling cited . above, though'
they do not exactly apply in the present case, because the
Plaintiff-Appellant’s case was that the Defendant-Respondent
had been guilty of cruelty, but no doubt as the Plaintiff-Appellant
merely claimed that the cruelty had only been. such as entitled.

)S .J J.AB o I4.
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her to a divorce as by mutual consent the difference between
the two cases would not signify.

Mi Dwe Naw v. Maung Tu' was cited with approval in
Maung Shwe Lin v. Mi Nyein Byw* which was also relied
upon by the Additional Judge. He, however, overlooked the
ruling Mi Myin v. Nga Twe and fwo others® in which after
explaining the principle of Nissaye and Nissito the learned
Judicial Commissioner said: “ The rule of nfsseyo and nissito
seems to be equally applicable to persons who have been married
before.” Therule just laid down was that in the case of persons,
neither of whom had been married before, if they stood to each
other in the relation of supporter and dependent, the latter on
divorce obtained one-third of the former's pagyin property, and
that when one spouse inherited property during marriage he was

- considered a zissayo in respect of that property, If that rule
applies in its entirety to persons who have been married before,
then eyen assuming that the parties in the present case are to be
regarded as efndaunggyts the Plaintifi-Appellant must be entitled
to one-third of the property, which the Defendant-Respondent
brought to the last reunion.

But the remark of the learned Judicial Commissioner quoted
above was an obzter dictum, because in that case the parties had
not been married before, The principle of nzssayo and nissito is
clearly indicated in the texts collected in section 257 of U Gaung’s
Digest, Volume 11, but it is applicd differently. In the case of
eindaunggyrs the principle appears to be only applied to the
property acquired after marriage, not to pay:n property. The
only text which in the English translation appears to imply the
contrary is the one from the Dhamma, which runs as follows:
“If the husband and wife, both of whom have been previously

married, mutually desire to divorce, neither of them being in.
fault, let each take his or her property brought to the marriage’

and liquidate his or her debt, if any, contracted before the
marriage. The property acquired jointly shall, if they were
equally matched at the - time of marriage in respect of property
and means, be divided equally between them. Debts, if any,

contracted jointly shall be liquidated in the same way. If the

husband alone brought property and deébts to the marriage or
inherited them after the marriage, #he whole of their property
and debis shall be divided into three shares: he shall take two
shares and the wifc one share. If the wife alone brought or

inherited propérty and debts, she receives two shares and the .

husband one share.” The words ‘' the whole " however are an
addition of the translator’'s, The translation ought to run “ the
husband shall take two-thirds of the property and good and bad
debts.” What property is meant is not stated explicitly, but
seeing that it is with reference to the partition of the leffefpwa
property that the words are used, it seems probable that it is that

1S.].L.B,, 14. .. *SJ.LB, 175, .
8U.B.R., 1904—o06, I, Budd. Law, Div., 19, .
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i S:.mo property that is meant. This text would then agree with the
Noa Yan other texts, and the rules for partition on divorce by mutual
N, consent between ezndaunggyss would be—

(r) Each takes his or her payin property, always; -

(2) if the parties were equally matched as regards property
at marriage the property acquired after marriage otherwise than:
by ipheritance is equally divided between them ; .

(3) if one of the parties brought much property to the mar-
riage and the other little, then on the principle of ##ssayo and
nissito the supporter gets two-thirds of the jointly acquived
property and the dependent one-third ;

(4) if'one of the parties inherits property during the marriage
he or she gets two-thirds of that property on-the same principle.

If these rules are to be appliec!) to.the present case it is clear
that ‘the Plaintiff-Appellant can get little or nothing, as very little:
property can have been acquired during the 20 days that the last
reunion lasted and there is no allegation that the Defendant-
Resgo_ndent inherited, any property-during that peried.

ut the Lower Burma Rulings on which the Lower Court.
relied are merely based on general principles, no authority is-
given for the decisions. There are now available texts which
were not available then.

The texts collected in section 323 of the Digest, Volume 11,
lay down that if a husband and wife reunite after a divorce and
a partition of their property they commit no fault, and two of
those texts have a direct bearing on: the point now being
considered. _

‘The Wunnana lays down that in the case of such a reunion
the parties shall possess exactly the same rights as they had
originally without the slightest difference. §8c§E1q€10008300G6
[©3§a&. It is very emphatic. The text from the Rasi though not
s0 emphatic appears to lay down the same thing.

Though no definite reference is made to property the words
00o8icof] would be meaningless, if the parties only partially
resumed their previous rights. It is clear that what is laid down
is that there is to be a complete restoration of the status quo ante,
and consequently if they had never been married before, at their
first marriage they are to be regarded as mgé-/in ngé-maya on
their reunion and not as esndaunggyis.

I think such a rule is perfectly intelligible and equitable and
as there is the authority of two texts for it and ng authority on
the other side, that I am aware of except the two Lower Burma
rulings cited above, which were based on general principles and.
not on texts, I think this rule should be followed. .

The parties therefore must stand on the same footing as they:
would have done had there been no divorce.

Now as I have said the Plaintiff-Appellant was a maiden:
when she married the Defendant-Respondent, whereas the latter
had been married before and there are no texts in the Dhamma-
thats which provide for a divorce by mutual consent between two:
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such persons. The texts collected in section 261 of U Gaung’s
Digest, Volume II, refer to divorces against the will of one
party and are evidently supplementary to the general rule that
either party can claim a divorce against the will of the other on
surrendering all the joint property and paying the joint debts and
provide for the case, where no joint property has been acquired.
In Ma E Nyun v. Maung Tok Pyw' it was held that in
the case of a divorce between a man who had been married
before and a woman who had not, the woman could not equit-
ably be placed in a worse position than she would have been in
had her husband not been previously married, and that therefore
the divorce should be regulated by the rules prescribed for
couples, neither of whom had been previously married. The
reasons given for this decision appear to me to be very sound,
and in the absence of any text opposed to the decision it certainly
should be followed.

That the Plaintiff-Appellant isentitled to a divorce as by mutual
consent there can be no doubt whatever. Il appears that when-
ever the Plaintiffi-Appellant has given birth to a child the
Defendant—ResPcndent has insisted upon the child being at once
given away to another, with the result that out of four children only
one is now alive. That in itself was a crime” against the
maternal instinct and must have caused the Plaintiff-Appellant
both mental and bodily pain. In the next place he has accused
her of infidelity and has not substantiated his accusations. In
the case of the only accusation that appears to have any substance
in it, I would remark that if the child born in 1268 was not the
Defendant-Respondent’s, it must have been conceived during the
period of the first divorce, at a time when the Plaintiff-Appellant
owed no fidelity to the Defendant-Respondent. If this child
were not conceived during the period of divorce there is obviously
not the slightest reason for supposing that it was not the Defen-
dant-Respondent’s child, In this connection I would remark
that the deposition of one Maung Ngé given in another case and
the confession of one Pon Nya were wrongly admitted in
evidence, as it was not shown that section 33, Evidence Act, in
the one case or section 22, Evidence Act, in the other, applied.
Finally the Defendant-Respondent has been . guilty of violence
towards the Plaintiff-Appellant and has on that account been

convicted and fined by a Criminal Court, and has not even proved -

any extenuating circumstances. It was this violence, which led
to the final separation and the present suit. The case is very
similar to Maung !Pye v. Ma Me* and in accordance with that
ruling the Plaintifi-Appellant is entitled to a divorce as by
mutual consent.

It follows that she is entitled on divorce to one-third of the
property which the Defendant-Respondent brought to the
marriage, when he married her for the first time in 1262 and to

iU, B. R., 1897—1go01, I1, page 39,
sU B.R. 1902-03, II, Budd. Law, Div., 6.
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half of the property acquired durings her coverture. If he
acquired any property during the periods of divorce that property
should, 1 think, in the absence of any authority on the point be
treated as his fhinthi property, as the Plaintiff-Appellant had no
share in its acquisition,

As the Additional Judge held that the Plaintiff-Appellant was
entitled to no property he did not go into these points, and there-
fore a remand is necessary.

The suit is accordingly remanded to the District Court for
the trial of the following issues:

1. What property did the Defendant-Respondent bring to
his first marriage with the Plaintiff-Appellant? And what is its
value?
2, What property was acquired by the parties during their
marriages ? And what is its value ?

3. How much of these two classes of property remained at
the time the suit was instituted ? And what is its value ?

The proceedings to be returned with findings within two

months.
Before H. E. McColl, Esg., I.C.S.
TULSILAL ». H. GIRSHAM.

‘Mr, S. Vasudevan==for Appeilant, Mr. D, Dutt—foy Respondent.
: Provincial Insolvency Act,

Held,—that section 40{2), Provincial Insolvency Act, must beread with
section 16(2) and section 60, Civil Procedure Code, and that the Court
_acting under section 40(2) cannot allow more than half the insolvent's
salary for the maintenance of himself and his family,

XVIII CW.N,, 1032.

Thisis an appeal by a creditor against the order of the
Additional Judge of the District Court, Magwe, directing that
no part of the salary of the Respondent, who has been adjudi-
cated an insolvent, shall vest in the receiver for distribution
amongst his creditors. '

It is objected on behalf of the Respondent that the order was
passed under section 4o(2), Provincial Insolvency Act, that
the matter was within the discretion of the Court, and the
creditors were not entitled to notice before the order was.
Eassed, and that the Appellant has no Jocus stands. 1t is obvious

owever that the Appellant may be aggrieved at the order and
that he therefore has a right to appeal as he has received the
leave of the District Court. :

For the Appellant it is contended that under section 60, Civil
Procedure Code, half the Respondent’s salary was attachable and

" that the order appealed against is therefore erroneous. For the

Respondent it is contended that section 6o, Civil Procedure Code,

is irrelevant as the Provincial Insolvency Act is acomplete Code

in itself.
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Section 60, Civil Procedure Code, is referred to in section
16(2)(a), Provincial Insolvency Act, which enacts that the whole
of the property of the insolvent save in so far as it includes such
particulars (not being his books of accounts) as are exempted by
the Code of Civil Procedure or by any other enactment for the
time being in force from liability to attachment and sale in
execution of a decree, shall vest in the Court or in aTeceiver as
hereinafter provided, and shall become divisible among the
creditors.

The Respondent’s salary is Rs. 200 a month and therefore Rs,
100 only of this amount is exempt from attachment and therefore
the remaining Rs. 100 2 month vests in the receiver and the Dis-
trict Court’s order to the contrary was #/fra vires.

As for the contention that section 4o (2), Provincial Insol-
vency Act gave the District Court unlimited discretion to allow
the Respondent to retain the whole of his salary for the support
of himself and his family, I think it sufficient to cite the follow-
ing passage in the judgment in Ram Chandva Neggi v.
Shyama Chavan Bose,(*) *‘ It has been explained that in making
an apptopriation of income for the benefit of creditors, the Court
acts on the principle of giving to the creditors the surplus after
allowing sufficient portion thereof for his proper maintenance
according to his condition in life. The Statute law in this
ccountry fixes this amount by section €o, Civil Procedure Code,
read with section 16 (2), Provincial Insolvency Act.”

The order of the District Court is.accordingly set aside with
costs {Advocate’s Fee one gold mobur). : :

Before L. H. Saunders, Esg;, LES,
MAUNG THA U ». MAUNG HLA.

Mr. L, N. Pershad—for Applicant,
Mr. . C. Chatterjee—for Respondent.

Co-operative Societies Act—seéction 1Q.
Civil Procedtire—0. XXI, 7. 58.

Musical instruments are not industrial implements or machinery and do
not come within any other part of the category of articles referred to in
'section 19 of the Co-operative Societies Act, Il of 1912, Nor are they
-artisans’ tools and they are not exempt from attachment under section 6o (1)
(&), Code of Civil Procedure. : '

A mortgagee who objects to an attachment under O. XXI, . §8, cannot
be said to be a rzgresmtaﬁve of the Judgment-Debtor within the meaning
of section 47, Code jof Civil Procedure, and no appeal lies from an order
-dssmmmg an application,

U.B.R., 1897—1001, II, 276,
L M, T
LL.R,, 32 Bom,, : 10,

8 Mad., H.C, R., 87.

The Applicant having obtained a money decree against one

Maung Thin, a Burmese musician, proceeded to attach the

IXVII CW:N., 103a.
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“ saing "’ or musical instruments of his Judgment-Debtor in
execution. The Respondent filed an objection to the attachmen-
under O. XXI, r. 58 of the Code of Civil Procedure, on the
ground that the musical instruments attached had been pledged
or mortgaged to the Co-operative Society of which the objector
was Chairman, The objector, also urged that the musical
instruments were not liable to attachment in view of the
provisions of section 6o, proviso (4), of the Code of Civil
Procedure, and that the Society’s rights werc protected by
section 21 of the Co-operative Societies Act, 11 of 1912, Section
21 of that Act clearly has no relevance, nor does it appear that
section 19 of the Act gives the Society a prior claim to the
attached property since musical instruments can certainly not be
described as “ industrial implements or machinerv ” and they do
not come within any other part of the category of articles referred
to in that section.

The Township Court after examining witnesses dismissed the
objector’'s claim on the authority of Navana Chetty v. Sit
Kauk ;* but it is clear that that case had no application. The
objector appealed to the District Court. The District Court
allowed the appeal and set aside the attachment and sale of the
property, and the Applicant now comes to this Court in revision,

The first ground of the application is that no appeal lay from
the order of the Township Court, and the District Court was
therefore exercising a jurisdiction not vested in it by law in
admitting the appeal and setting aside the order of the
Township Court.

It is urged that the Respondent as mortgagee of the Judgment«
Debtor stepped into the shoes of the mortgagor, and that the
order of the Township Court was in fact a decree having been
Eassed under the provisions of section 47 of the Code of Civil

rocedure, No authority for this view has been quoted and it
apEears to be unsustainable. The objection was not raised on
behalf of the Judgment-Debtor. The application in the Town-
shiP Court was clearly headed, ““ An application under O. XXI, r..
58,” and so far as it was made on the ground that the properties
attached were in the possession of the Judgment-Debtor on
behalf of the objector, it is clear that the Court was acting under
the provisions of O. XXI and that the objector's remedy, when
he was unsuccessful, was by way of a separate suit. The objector
was not, in short, the representative of the Judgment-Debtor
within the meaning of section 47 of the Code of Civil Procedure,
and that section did not apply. I think it is clear that the Lowesx
Appellate Court had no jurisdiction to entertain the appeal.

It is urged that the order of the Lower Appellate Court
should not be interfered with in revision because it is in fact a
correct order. But this is a proposition which is extremely
doubtful. It appears that the transaction between the Judgment~
Debtor and the Respondent was not a mortgage but a pledge,

‘U: B. R., 1897—19o1, 11, 276.
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the goods having been delivered to the creditor who returned
them to the deblor for alimited purpose, that is to say, to enable
him to earn his livelihood, and on the authority of the cases
quoted in the foot-note to section 172 of the Contract Act
(Pollock and Mulla, 2nd edition), the pawnor . having abused his
authority and again pledged the goods to the Decree-Holder,
the pawnee, that is to say the Respondent, was not entitled to
them as against the Decree-Holder.

It is urged again that the goods were not liable to attach-
ment since they were the tools of artisans and were therefore
exempt under the terms of section 60, proviso (¢). The meaning
of the term “ artisan ” has been discussed at some length., It
does not appear to be defined in any Act. There are a good
many decisions as to what is not an artisan. For instance,
#n ex-parte Pooner ® it was held thata washerman was not an
artisan ; nor apparently is a person engaged to give instructions
in fencing and wrestling, Pylwaen Farkan v. Fenaka® In
Emperor v. Haj-Sheik Muhammad,* it was held that the
popular meaning of the term '‘artisan” is, as defined by
Webster’s Dictionary, one who is engaged " in a mechanical
employment, and a person engaged to drive an engine on board
a steamer was said to be included within the expression,
Whether a Burmese musician is or is not an artisan may be open
to question. He is possibly engaged in a mechanical employ-
ment, but I do not think that it is possible to hold that the
instruments on which he plays can be called his ¢ tools,”
“Tools ” are defined in Chambers’s English Dictionary as instru-
ments used by workmen, and I think it would be putting an
unnatural meaning on the words to say that a musical instru-
ment is the tool of the person who plays upon it.

The application for removal of attachment having been made
under O, XXI, it has been disposed of in the summary method
indicated in that order. The Township Judge’s order was not
an order which was open to appeal, nor was the Lower
Appellate Court’s order so manifestly right that this Court would
be justified in overlooking the illegality and dismissing the
application, The party aggrieved has his remedy in a regular
suit, and to that he must be referred.

The application is allowed and the order of the Lower
Appellate Court must be set aside with costs.

* L. L.R, 1 Mad, 174. * 8 Mad. HC.R,,87. * LL.R, 32 Bom., 1o,
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Before H, E. McColl, Esq., 1.C.S.

NGA SAN BALU AND ANOTHER ». MI THAIK AND
 ANOTHER. _
Mr. S. Mukerjer—for Applicants.
Mr. C. G. 5. Pillagy—for Respondents.
Civil Procedure—0, XXI. vr, 58, 6o, 61.

Held,—that though a Judge may refuse to make an investigation under
0. XXI, r. 58, if he is of opinion that the applicatiin has been designedly
delayed, he cannot dismiss an application on that ground once he has made
an investigation, but is bound to pass an order under r, 60 or r. 61,

The Township Judge after holding an investigation under
0. XXI], r. 58, and reviewing the evidence dismissed the appli-
cation without -coming to any finding on the ground that it had
been made too late. _ ; Ny g

Considering the circumstances of the case it certainly could
#0t be said that the application had been designedly delayed and
I should feel inclined to construe the word. ‘“unnecessarily” in
the proviso to O. XXI, r. 58 {1), in a generous way. Be that as
it may, if the Township Judge had only read this proviso he
would have seen that it did not apply because the investigation
had aiready been made. If a Judge is of opinion that an appli-
cation under 0. XXI, r. 58 (1), has besn designedly or unnecces-
sarily delayed he may refuse an investigation, but if he makes au
investigation he is bound to pass orders under O. XXI, r, 6o, or
under O, XXI, r. 61, Code of Civil Procedure, and the dismissal
of the application on the ground of delay after the investigation
had been made was illegal. 3

On behalf of the Respondent it has been suggested that the
investigation should have been made by the Subdivisional Court,
but it is clear from O. XXI, r. 52, that it is the Court which has
custody of-the property and not the attaching Court that has to
make the investigation.

The order of the Township Court is set aside and the_appli~
cation is remanded to that Court in order thatit may be disposed
of according to law. There will be no order as to costs as the,
Respondent was not responsible for the mistake made.

: . Before L. H. Saunders, Esq., 1.C.S.
~ MAUNG HME AND ANOTHER v. MAUNG TUN HLA.
" Messys. Chatterfes and Vakil—for Applicants, '
" Mr. H. M, Litfer—far Respondent,
Land and Revenus Regulation—53 (2) (x).
‘Held,—that the jurisdiction of Civil Courts is not barred by section 53

- (3) (x), Upper Burma Land and Revenue Regulation, in respect of claims to
. a right to fish, or connected “’i‘?‘_’. qra:_-ismg out of, the demarcation or-

disposal of any fishery, b
Civil Second Appeal No. 307 of 1915, page 151. ) :
This is a reference by the District Judge to this Court under
section 113 of the Code of Civil Procedure.. The District Judge
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has not stated precisely the question on which orders are re-
quired, but it appears tﬁ'at he is in doubt whether section 53 (2)
(x) of the Upper Burma Land and Revenue Regulation was
validly enacted. Apparently the District Judge bas assumed
that this provision of the Regulation bars the jurisdiction of the
Civil Courts, but for the reasons stated in the judgment in Civil
Second Appeal No. 307 of 1915 of this Court, I am of opinion
that this is not the case. Itis clear that clause (x) of sub:
section (2) of section 53 must be read subject to the provisions
of sub-section (1) of thatsection. It does not purport to bar the
jurisdiction of Civil Courts to all claims to a right to fish, or con-
nected with, or arising out of, the demarcation or disposal of any
fishery, but only claims which the Local Government or 2
Revenue Officer is empowered by or under the Regulation to
dispose of. The provisions relating to fisheries which are
contained in section 32 of the Regulation have been repealed,
and the Local Government or a Revenue Officer is not there-
fore empowered by or under the Regulation to dispose of any
such claim; that this is also the view adopted by the Local
Government would appear to be the case from the foot-note tc
section 53 at page 27 of the Upper Burma Land and
Revenue Manual published by the authority of Government in
which it isstated that clause (x), section 53, sub-section (2) ceased
to apply stuce the extension of the Burma Fisheries Act, 1905,
to Upper Burma

Since the jurisdiction of the Civil Courts is not barred, under
section g of the Code of Civil Procedure the Court is entitled to
take cognizance of the matter, It may be added that thisis z
suit for damages for trespass on the Plaintiff’s fishery, and there
appear to be no provisions of the Revenue Law by which such 2

suit can be entertained or the order or decree of the Revenue

Court enforced.

Before L. H, Saunders, Esg., I.IC'.S.
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T. K. KESVAIER AND TWO OTHERS v. KING-EMPEROR. Ne. gre

My, Vasudevan—for Applicants,
Gambling—3 (1) (8), 3 (2), 13.
Hald ~that a on conducting or promoting, etc,. & raffle is punishable
aunder section 13 oiprl:: Burma Gmblin% Act, e d

I.L.R,, 13 Bom., 681,

U.s R, 1892—g6, I, 112, .

The accused persons have been convicted and sentenced under
section 13 (a) or (¢) of the Burma Gambling Act, the first and
'second applicants to pay a fine of Rs. 15 or suffer 15 days’
rigorous imprisonment each; and the third to pay a fine of Rs. 25
-or suffer one month’s rigorous imprisonment.

The offence alleged was that the third accused had raffled a
walking stick, the other two accused helping him to circulate the
list and collect subscriptions for tickets in the raffle.. ’
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It is urged that a raffle is not a game of /7 within the mean-

ing of the Burma Gambling Act. It is urged that a raffle is not a

ame at all and the case of Queen-Empress v. Narottamdas
otivam (') is relied upon.

I think thereis no doubt that a raffle is not a game in the
ordinary sense of the word. Various definitions are quoted in the
ruling cited. For instance, Wharton in his-Law Lexicon defines
gaming or gambling as the art or practice ol playing, and follow=
ing up any game, particularly those of chance, And a game is
defined by Johnson as sport of any kind, a single match at play, a
solemn contest. But in section 3 (1) (§) of the Burma Gambling

"Act the expression “game of #' -is used and ' in section 3,

sub-section {2) the words gaming and playing are defined as includ-
ing taking part in the game of 5 or in any other game or pre-

“tended game of a like nature, It is clear itherefore that' the word

“ game'’ is used here in a very special and restricted sense ; it is
descriptive of the Burmese word f# which governs it, and the effect
of the words must be that for the purposes of the act 7 is a game.

It is urged again that the Burmese word #/ does not mean and
include a raffle. It is however defined in Judson's Dictionary as
“ the 36 animals {Chinese) lottery, a raffle,”” and the Burmese
equivalent for the word to raffle - appears to be cogSeoodofu, [

think therefore that there are no good grounds for dissentin
from the view expressed in Maung Po Tha v. Queen-Enipress (zg
that a raffle is a game or pretended game of the nature of #s.

1t is possible that the Act was not intended to render a raffle

nal, but it is for the Courts to interpret the provisions of the

Acts which they apply according to the meaning of the words
used in them, and in this view of the case I have no doubt thata
person conducting, promoting, etc., a raffle is punishable under
section 13 of the Burma Gambling Act. .

But at the same time it is necessary in -awarding punishment-
to exercise some discretion and to consider the circumstances of
each case and the degree of guilt disclosed in awarding punish-
ment, ; . ¥
It is possible that a raffle may be used asa means of gambling
and that if the law did not make it punishable this method of -
disposing of property might be.abused and injury might be done:
to the morals of the public, But I think it must be conceded
that a raffle honestly conducted is not a very serious danger to
the State, and where the property to be raffled is not grossly
overvalued and the money received is properly accounted for
the offence is little more than a technical offence. !

There is nothing upon the record to show that the ivory-
handled stick here raffled was overvalued, or that the money was.
not properly accounted for, or that the raffle was not conducted:
with perfect honesty and fairness. . .

The convictions must be maintained, but the fine in each case
is reduced to Re. 1. f L5 .-

1 LL.R, 13 Bom,, 681. = ‘s U,B,R., 1892—6, I, 112.
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Before H. E. McColl, Esq., I.C.S.

H. E. MANDARI ». R. MISSER.
Mr, H. M. Létter—for Appellant.
My, C. G. S, Piilay—for Respondent.

U, B. Ciwil Courts Regulation—12, 13,

Held,—that an appeal from a District Court under O, XL111 lies to the
Divisional Court and not to the Court of the Judicial Commissioner, what-
-ever be the value of the subject matter,

The Respondent in execution of a decree for over Rs. 56,000
-against the Appellant had two oil wells sold, The Appellant
.applied under O. XXI, r.go, to have the sale set aside on the
ground of materijal 1rregulanty. The District Court set aside
. the sale of one well but confirmed the sale of the other. Against
“4hat order the Appellant has appealed to this Court.

I think it is clear that the appeal lies to the Divisional Court.

Section 1z (13); Upper Burma Civil Courts Regulation, runs:
“ An appeal from a decree of a District Court shall, when the

walue of the suit in such Court is Rs. 10,000 or upwards, lie to the
Court of the Judicial Commissioner and in any -other case to the
Divisional Court . . . ... ... ” Thus it is only appeals against
-decrees that lie to this Court. The order appealed against
though it relates to the executior of a decree in a matter arising
between the parties is not a decree because an appeal lies
against it as an appeal against an order {section 2 {2), Civil
Procedure Code] under O. XLUI, 1, (1) (J) The appeal there-
“fore lies to the Divisional Court:

Reliance is placed on Civil Appeal 74 of 1916 between the
same parties which related to the execution of the same decree,
which was entertained by the learned Judicial Commissioner,
_but in that case the order appealed against was passed under
0, XXI, r, 83, and an appeal did not lie as an appeal against an
order and therefore the order was'a decree.
¢, The memorandum of appeal is returned for presentation to

" ¢he Divisional Court.
The Appellant will pay the Respondent’s costs in this Court.

Before H. E. McColl, Esq., 1.C.S.

MAUNG SHWE MYAT v MAUNG SHWE BAN AND
TWQO OTHERS. )
My C. G. S. Pillay—for Appellant.
My, F. Ce Chatterjee=for Respondents,
Cioil Procedure—section 47, O, XLIIL
Held,—that all orders that come under section 47, Civil Procedure Code,
.are’not decrees but only those that are not appealable under O, XLIII.
LL.R., XIX Cal., 683. _
L.L.R,, XXVI Cal, 53.
At a sale in execution of a decree the appellant purchased
scertain land, The decree-holders applied to have the sale set

Civil £ppesk
No, 273 of
19!2,
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Appeal
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aside on the ground of material irregularity in conducting it. Their
application having been dismissed, they appealed unsuccessfully
to the District Court and then appealed to this Court. The
appeal was admitted and heard and the case was remanded
under O. XL, r. 23, read with O. XLII as the allegations of mate-
rial 1rregulanty had not been enquired ints. The Township Judge
then enquired into these allegations and -again dismissed the
application. - The decree-holders appealed and the ' District
Court directed the sale to be set aside. The auction purchaser
has now come to this Court insecond appeal and a preliminary
objection bas been taken that a second appeal does not lie, as
the appeal to the Lower Appellate Court lay under O. XLIII, r. 1
{7), Civil Procedure Code. For the appellant it is vrged that the.
matterin dispute related to the execution of a decree and arose
between the decree-holders and the representative of the:
judgment-debtor and therefore came under section 47, Civil
Procedure Code, and that consequently a second appeal lies.
Reliance is placed on Prosunno Kumar Sanyal and another v.
Kali Das Sanyal and others* and on Hira Lal Ghose v.
Chandra Kanto Ghose.”

" At first sight it looks as if there were some mcons:stency in.
the - Civil Procedure Code, but if the matter be gome into the
apparent inconsistency disappears.

- In the firstcase cited above a suit was brought to set aside 2
sale on the-ground of fraud, and it was held that the matter fell.
under section 244 of the Code of 1888 and that a separate suit
did not lie. In the second case an application was made to have-
a sale set aside on the ground of frand and material irregularity in.
conducting the sale, and. it was held that as the matter came under:
scction 244 of the Code of 1888, a second appeal did lie.

The judgment of Banerjee, ]., in the lattercase is illuminating..
He held that a second appeal lay because the grounds on which:
it was desired to have the sale set aside were not entirely-
comprised in section 311 of the Code of 1882 inasmuch as fraud:
was alleged—it is to be noted that the words “or fraud ” im.
0. XXI, r. 9o, are new—and that therefore as part of the-
order did not fall under section 588 but did come under. sectlon
244 it was a decree and a second appeal lay.

In the present case the application was to have the sale set:
aside on the ground of material 1rregulanty in conducting itand
fell under O. XXI, r. go, and an appeal lay to the Lower
Appellate Court under O. XLIIL, r. 1 (7). It undoubtedly was a.
matter relating to the execution and satisfaction of a decree and:
it arose between the decree-holders and the representative of the-
judgment-debtor. . The order passed therefore came under-
section 47, Civil Procedure Code, but nevertheless it was not a.
lecree, Insection 2 a decree is said to include the determination:
f ang question within section 47 but not to include any ad]udu:a.—
ion from which an appeal lies as an appeal from an order. Itis-

! LLR,, XIX Cal,, 683. 2 LL.R.,XXVI Cal, 539,
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necessary to read this definition so as to exclude inconsistency

Alaung

and therefore it must be read as declaring that 2 decree includes SiWeMyar

the determination of any question within section 47, Civil

.'U- .
Mavne

Procedure Code, except a determination against which an appeal Syivs B,

lics as an appeal from an order, The definition in the Code o
x882 runs as follows : * Decree means the formal expression of
an adjudication upon any right claimed or defence setupina
Civil Court, when such an adjudication so far as-regards the Court
expressing it decides the suit or appeal. An order rejecting a
plaint or directing accounts to be taken or determining any
question referred to in section 244, but not specified in section
588, is within this definition ; an order specified in section 588
is not within_this definition.” It was thus clearly laid down
_that all orders that came within the wording of section 244 were

not decrees and though the language wused in the present Code
is not the same, I do not think there has beén any change in the
law in this respect. .
: Inthe present case the order of the Township Judge, though

it fell under section 47, Civil Procedure Code, was appealable as
an order and was therefore not a decree, and consequently
a second appeal does not lie. -

It has been suggested that the memorandum of appeal should
‘betaken as an application for revision, but none of the grounds
are good grounds for revision. : :

The appeal is accordingly dismissed with costs.

Before H. E. McColl, Esq., 1.C.S. * Civil Appeal
' : T ' Ne. 3b€cf
\f >, ; 4
NGA PO NYUN w, Mi YEN: ‘2#}:‘_353‘-05”
Mr. F. C. Chatteyjee— for Appellant. " 1916,

Mr. R. K. Baneyjee— for Respondent;
Transfer of Property—bo.

Held,—that anomalous mortgages like other mostgages are subject to
the rules contained in section 60, Transfer cf Properly Act, and that the
insertion of a forfeiture clause in a mortgage bord does not make the

‘mortgage anomalous but is merely of no effect.

‘U.B.R., 1907—04, II, M L 1.

l.[..R.,ﬂng'm.?gs!. ortesge. ¥

LL.R.,, XXI Mad, rz0.

‘LL.R., XXVII Bom., 297.

The Plaintiff-Respondent sued to redeem a -house and
ground which she had mortgaged to the Defendant-Appellant
for Rs. 50. The latter pleaded that a clause in the mortgage
deed gave him the right to obtain a mutation of names in the
Town Lots Office if the mortgage-money and interest were
not paid within five months, that he had done so and the pro-
perty had become his. The Plaintiff-Respondent alleged that



Nea Fo
Nyuxn

¥
Mz Yiwe.

I42 UPPER BURMA  RULINGS.

ghe had made one tender to the Defendant-Appellant’s wife and
one to his Advocate and that the money had not been accepted.
The Defendant-Appellant denied both tenders. _

The learned District Judge held that the contract could not
execute itself and that Plaintiffi-Respondent. was entitled to -
redeem. He found that the Plaintiff-Respondent had tendered .
the money due tothe Defendant-Appellant’s wife four months
after the execution of the mortgage deed and held that Defend-
ant-Appellant was not entitled to interest after that date. He
gave Plaintiff:Respondent a decree permitting her to.redeem the
property for Rs. 51 erroneously calculating the -interest at the
rate of 6 per cent. per annum. % e

. It is now contended that the mortgage was an anomalous one,
that the parties are therefore bound by its terms and that in
accordance with one of them -the property had become the
Defendant-Appeliant’s. This condition runs as follows: . “ When
five months have elapased if the principal and interest be not
paid and the property redeemed, let the creditor -go with this
mortgage bond to the Town Lots Office and .effect a mutation
of names and take the property as his absolutely.” Nge Kyaw
and 3 others v. Nga Yu -Nul and another ' was a very similar
case. It was there held that such a contract was not intended to
execute itsclf and that a further transaction was necessary before
the land could become the property of the mortgagees. - Butit is
contended that the language used in the document in that case

‘differs from that used in the present case and that it was because

of the words“if . . . . we fail to redeem, we will make over
outright ” that it was held that a further ‘transaction was neces-
sary, whereas In the present case nothing remained to be done by
the mortgagor. I am unable to accept this view. '

I think it is clear that section g8, Transfer of Property Act,
must be read subject to section 6o. It is one of the last sec-
tions in Chapter IV in which the rights and liabilities of  the
parties to the different kinds of mortgages described in section
58 are laid down, and enacts that when a mortgage does not
Zome within the definitions of those mortgages and ‘is nota
combination of the st and 3rd kinds or of the 2nd and grd
then the rights and liabilities ‘of the parties must be detetmined
by the contract itself.: This does not in" ‘my opinion take:
anomalous mortgages out of the operation of section 60 which
occurs at the beginning of the Chapter and is clearly meant to
apply to all mortgages. o

The following passage from Gour’'s Laws of Transfer in
British India, 3rd Edition, page 729, is illuminating : —

“In the Civil Law the debtor was allowed to redeem the
estate on payment of his debt at any time before the sentence
passed, and this right he e:‘tercised in sgpite of a covenant to the
contrary expressly made in the degd_. The Civil La,w -always
looked at the substance of the transaction and argued that since -

+ U.B.R., 1907—0g, 11 Mortgage, 1.
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—_—

by mortgage the property is conveyed by way of security for the

loan, the creditor was not entitled to the property, if the debtor
could otherwise pay off his debt.

But this view was foreign to the English common law which
rigidly enforced the covenaat for forfeiture on breach of the condi-
tion. Following however the principles of the Civil Law, the
Court of Equity readily recognized the severity of literally
enforcing mortgage contracts. But while the debtors had the

wer to strike at the rigour of the law, the Courts of Equity in

ngland possess no such powers. On the other hand, they
professed to follow the law whilst mitigating its evils, and so in
England, while holding that on breach of the condition the
mortgagee had the legal estate, still as it was unreasonable that
he should retain for his own benefit what was intended as a mere
security, they-allowed the mortgagor to redeem on payment of the
mortgage-money and costs, notwithstanding the forfeiture at law.
And this right which was the creature of equity and the object of
its solicitude came to be designated the equity of redemption.
Indeed to the Judges of common law it was an innovation which
they struggled hard to oppose, but the Courts of E?uity justified
@ts intervention on the ground that the clause as to forfeiture was
in the nature of a penalty which should be relieved against.”

- I think there can be no doubt that the Legislature deliber-
ately embodied this equitable principle in section 60, Transfer
of Property Act, and as it is an ejuitable principle, Courts of
Equity are bound to follow it even where the Transfer of
Property Act is not in force. The principle is that however the
mortgage-bond be worded the right to redeem cannot be extin-
guished except by an order 'of the Court or an act of the

parties, r,e; an act subsequent to the mortgage. In Bapujiv.

Senavaraji* it was explained that the rule “once a mortgage

always a mortgage ”’ meant that an estate could not at one time

be a mortgage and at another  time cease to be so by one
and the same deed. In Kanaren and another v. Kuttody and

.another,” it was held that a stipulation in a mortgage that il the -

mortgage money were not paid on the due date the mortgagor
would sell the property to the mortgagee at a price to be fixed
by an umpire was unenforceable as constituting a fetter on the
-equity of redemption. In Kankayalal Bhikavam and others

v. Narbar Laxmanshet Vani,® Chandavarkar, J., said “ The

law is well established that though once a mortgage always a
mortgage, and ‘no clog: can be placed by the mortgagee on the
mortgagor’s equity of redemption, it is open to both of them to
enter into a contract subsequent to the mortgage for the sale of
the mortgaged property to the mortgagee, ” but though the
District Judge had held that there had been a subsequent trans-
action, which the parties had for years treated as a sale, it was
held that the right to redeem had not been extinguished because

' LL.R,, H Bom, 231 s LL.R,, XXI Mad,, r10.
*1L.R, XXVII Bom., 297.
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Nea Po the parties had acted under the mistaken belief that the forfei-

Mrux  ture clause was enforceable and their conduct had not been the

Ms ves, | consequence of a transaction independent of the mortgage:
# ¥I8.  Several other rulings could be cited to the same effect.

Itis obvious therefore that if a forfeiture clause turned a
simple mortgage into an anomalous one, it would still be subject.
to the equitable rule contained in section 6o, Transfer of Property
Act, but I am of opinion that the mere insertion of a forfeiture
cIa.use in'a mortvage—bond does not make the mortgage anoma-
lous, the forfeiture clause is merely of no effect.

- The Plaintiff-Respondent is therefore entitled to redeem

The learned District Judge held that the Defendant-Appel-
lant was entitled to-interest for four months only because- the
Plaintiff-Respondent at the end of that time had tendéred- pay-
ment to Defendant-Appellant’s wife. Apart from® the question
whether she could be considered her husband's agent—they are
ponnas—the -tender if made could have no effect because the
bond - provided for a_mortgage to last five months and, s0' thc
money had not yet become payablc ;

The Plaintiff-Respondent also. alleged a tender to Defcndant-
Appellant’s advocate two months before the institution. of the
suit. There is one witness on her side who deposes to this
tender, but the -advocate, called as a witness by Defendant- -
Appellant, denied'it and stated that the Plamt:ff—Respondent had
‘asked for time.

There is nothing to show whu_h of the two spoke the truth,
and I must decidé that the tender is not proved. -

The interest due up to the institution of the suil isRs. 39—6-4. ;
The Plaintiff-Respondent could have saved further. interest by
depositing the redemption money in Court. ‘As she did not
do so she will pay interest at the rate of 12 per cent. per annum.
from the institution of the suit to the date of payment.

The decree of the District Court is modified accordmgly

Therc will be no order as to the costs of this appcal

Civiland i Before L. H Saunders E:q £C.S..
1 MAUNG CHIT PU AND_ONE OTHER v. MAUNG
“zfggg" PYAUNG AND THREE OTHERS:

Hr..fl C. Mukcr;n——for Appellants.
Mr. D. Dutt—for Rﬁpondents.

) Cwal.Procedan—O:der XL[ Rules 22, 33.

Held,—that where a party appeals against that portion of the decree iw

rupectof which he has been unsuccessful, the Court is not ordinarily entitled:

without any formal cross-objection by the other side, to set aside so much.
of the decree as has been in favour of the Appellant. .

L.L.R., 34 All, 3a. _ S 98 i
“The Plaintiffs sued to’ eject. the Defendants from certam land.
The Plaintiffs’ case was that they had bought the land in suit in
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the year 1262 B.E. corresponding with the year 1goo A.D., that
they had been in possession ever since, that the Defendants had
entered on the land and in spite of their protest taken posses-
sion and built a house on it. \ :

The defence was that the Plaintiffs had not purchased the
land, that the land had been mortgaged to the mother of the
Plaintiff Ma San Hmi, who was also mother of the 1st Defendant
Maung Pyaung, and that Maung Pyaung had been permitted to
occupy the land with the consent of his mother the mortgagee.

The Court of first instance held that the sale had not been
proved but that the Plaintiffs had coatributed Rs. 10 towards the
mortgage money of Rs. 15 which had been paid to the mortgagor,
that the Plaintiffs were therefore entitled to two-thitrds of the
land in suit and the Court accordingly gave the Plaintiffs a decree
for two-thirds of the land. The lgiaintiﬂ's appealed and the
District Court held that the suit was wrongly framed, that it

-should have been a suit for possession and that the Plaintiffs.
baving failed to make out their case were not entitled to succeed
at all, and the Court not merely dismissed the appeal but dis-
missed the Plaintiffs’ suit. The Plaintiffs now come . to this.
Court in second appeal.

The first ground of the appeal is that the Defendants-
Respondents not having raised any objection to the decree of
the Court of first instance, it was not open to the Lower Appellate
Court to set so much of the decree aside as was in favour of the

Plaintiffs~Appellants.. = '

For the Respondents the provisions of O, XLI, r. 33 of the:
Code of Civil Procedure are relied upon. This is a new pro-
vision of law incorporated in the present Code of Civil Procedure-
for the first time, and whereas there appears to have been no
doubt that under the old Code a Court would not have been
entitled to pass such an order as has here been passed by the
Lower Appellate Court, it is urged that the new rule gives the
Court ample power to pass any decree which the case may re--
quire. It was however pointed out in Rangam Lal v. Fhandu®
that in interpreting this Rule the Court slfould not lose sight of
the other provisions of the Code of Civil Procedure itself, nor of
the Court-Fees Act nor of the Law of Limitation. Rule 22 of the-

same order provides, “ any Respondent though he may not have-

appealed from any part of the decree, may not only support the.
decree on any of the grounds decided against him before the-
Courts below, but take any cross-objection to the decree which:
he could have taken by way of appeal, provided he has filed such
objection in the Appellate Court within one month from the date-
of service on him or his Pleader of notice of the day fixed for
hearing of the appeal, or within such further time as the Appel-
late Court may see fit to allow.” - This rule clearly shows that it
was intended that, primd facie atleast,a R&Por&dent‘:hou!d not.

*LLR, 44 All, 32,
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be allowed to take exception to so much of a decree as was
against him without complying with the provisions of the Rule.

The learned Judges went on to say, “in acase in which there
is no sufficient reason for a Respondent neglectiug either to
appeal or to file objections, we think the Court should hesitate
belore allowing him to object at the hearing of the appea.l filed
by the Appellant.”

I think that this view of the law may be accepted and that
where a party appeals against that portion of the decree in
respect of which he has been unsuccessful, the Court is not
ordinarily entitled without any formal cross-objeclion by the
other side to set aside so much of the decree as has been in
favour of the Appellant. I thinktherefore that to this extent the

appeal in the present case must succeed.

On the merits, the Appellants urge that they are entitled to a
decree as praved for. It is however clear that their suit was not
one for ejectment. They alleged wrongful dispossession by the
Defendants and the suit was one for possession. This is a .
mistake however which is very commonly made and might have
been, and should probably have heen, corrected by an amendment
in the Court of first instance. But the evidence certainly does
not show that the Plaintiffs have made out their case,” and both
the Courts below have apparently agreed in holding that the sale
set up was not proved while the mortgage relied upon by the
Defendants was proved. In view of this finding and of the fact
that the mortgagee was the mother of one Plaintiff and mother-
in-law of the other living upon the same land with the Plaintiffs,
I think it was a natural inference that the Plaintiffs were not in
possession on their own account.. There is moreover evidence
that the Plaintiffs gave the. Defendants permission to build a
house upon the land. It'was at least as good evidence as that of
the Plaintiffs’ witnesses.

There are no grounds for allowing the appeal except in so
far as the Lower Appellate Court has distarbed the finding of the
Court of first instance. To that extent the appeal is allowed and
the decree of the Court of first iastance will be restored with
costs.

Before H, E. McColl, Esq., I.C.S.
MA SHWE PU 2, MAUNG PO DAN AND ANOTHER,

My, . C. Chatterjee -for Appellant.
My, A, C, Mukerjee—for Respondents.
- Arbitration— Award.
Held,—~that a suit may be brought to set aside an unstamped instru-

ment without duty and penalty being paid,

4 M. and W, 366,

The Pla.mtlﬂ'-AppeHant brought a sult to have an afvard seL
aside on the ground of misconduct of the arbitrators.
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The award was stamped with Rs. 5 and the learned District
Judge directed the Plaintiff-Appellant to pay deficient stamp
duty and penalty amounting in all to Rs, 2,832-8 as the award
directed partition of property. As she failed to pay this sum
her suit was dismissed.

I think the learned District Judge was clearly wrong. The
award could of course not be acted upon unless stamp duty and
penalty were paid, but the Plaintiffi-Appellant did not want it
acted upon, it was to prevent its being acted upon that she went
into Court, Again it could not be admitted in evidence without
stamp duty and penalty being paid, but of what could it be
evidence ? It could only be evidence of the decision of the arbit-
rators, The Plaintiff-Appellant did not necessarily want to
‘prove that. She alleged that the arbitrators had taken Rs. 1,000
from the Defendants-Respondents as arbitration fees. That
amounted to an allegation of corruption, Again she alleged
that they had not examined her witnesses, If she proved these
two things, that might be a sufficient reason for setting aside the
‘award, whatever the contents of the award might be, and it would
not be necessary for the District Judge even to see what those
contents were,. Thus she might succeed without the award
being put in evidence at all. On the other hand the putting of
the award in evidence might be vital for the Defendants-

Respondents’ case and then it would be for them to pay the

stamp duty and penalty,

“The object of both the statute and the common law would be-
defeated, if a contract, void in itself, could not be impeached,
because the written evidence of it is unstamped, and therefore

inadmissible, If that were so a party entering into such agree-
ment might avoid the consequences _of its illegality, by taking
care that no stamp should be affixed to it, I think, therefore,.

that in all cases where the question is whether the agreement is.

void at common law or by statute, and the party introduces it,

not fo set it up and establish it, but to destroy it altogether, there:

is no objection to its admissibility "—Coppock v. Bower. *

‘The decree of the District Court is reversed and the suit is.

remanded under O. XLI, r, 23, for a decision on the merits,
Costs of this appeal will abide the final result,

The Plaintifi-Appellant will be given a certificate undee

section 13, Court Fees Act.

1 4M. and W., 366.

Bis Sewe:
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t‘.‘vjl' _Su?ud Before H. E. McColl, Esq,, 1.C.S.
HeGoef ~ MAPYU v. MAUNG PO CHET AND TWO OTHERS.
w;g,:&;,,,',. - M. C.G. S, Pillay—for Appellant,
emnan Mr, H, M, Litter—for Respondents.

Evidence—11s. »

+ Held—that in urder that an estoppel under, section 115; Evidence Act,
may be created, the thing which one person induces another to belicve muast
be a fact in existence or past, and that i mere promise to do something in
future will not create an estoppel.,

- LL.R.10 All, 433. ~ 3

The 1st Defendant-Respondent is the grandson of the Plain-
tiff-Appellant, The 2nd Defendant-Respondent  is the st
Defendant-Respondent’s wife and the 3rd Defendant-Respondent
is his mother-in-law.

The Plaintifi-Appellant sued for possession of a house and
ground alleging that the ground was hers, that she had built the
house on it, the 1st Defendant-Respondent being entrusted with
the superintendence of its construction, that the house had cost
Rs. 1,500 of which she had furnished Rs. 1,050 and the st Defen-
dant-Respondent Rs. 450, that after the house had been built she
had permitted the Defendants-Respondents to live in it with her,
and that now disagreements bad arisen and they had refused
40 quit. . ' P2

_ The defence was that the ground had been given to 1st
Defendant-Respondent by the Plaintiff-Appellant out of natural
love and affection, that he had built the house with his own
money and that he had permitted the Plaintiff-Appellant ‘to live .
‘with him, ' _ : '

The Subdivisional Judge found that the house belonged to
Plaintiff-Appellant, but that the 1st Defendant-Respondent had
furnished more than Rs. 450 for its construction, and gave the
‘Plaintiffi-Appellant a decree for possession on payment of Rs. 1,100..

On appeal the Lower Appellate Court held that it was - for
‘the Plaintiff-Appellant to prove that she had furnished Rs. 1,050
for the construction of the house, that.she had failed to prove this
-and that there was accordingly no difficulty in believing the story
-of the gilt of the land, but that the question of the gift was not
-essential to a determination of the suit, It reversed the decree
-of the first Court and dismissed the suit, '

One of the grounds of thisappealis that the Lower Appellate
‘Court erred in holding that the question whether the land on
which the building was erected was given or not by the Plaintiff-
.A;:Fellant to the 1st Defendant-Respondent was not essential,
and that the only issue to be determined was whether the
Plaintiff-Appellant had contributed Rs, 1,050 towards the
building. '

The land admittedly had belonged to the Plaintiff-Appellant
and she was in joint possession of the house and paid the taxes.
1f she had stated nothing further the burden of proof.would have
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been on the Defendants-Respondents, but she stated that the st
Defendant-Respondent had built the house for her as her agent
and had expended money of his own on its construction, He was
therefore entitled to remain in joint possession until reimbursed
what he had expended under section 221, Contract Act, She thus
admitted that she had not an unconditional right to turn the st
Defendant-Respondent out of the house, and she therefore had to
prove on what terms she was entitled to sole possession. _
No doubt she was not in a position to prove the exact amount
-expended by the 1st Defendant-Respondent, but she was bound te
make out a primd facie case, and this she could have done by
proving the approximate value of the building and that- she had
-contributed Rs. 1,050. The payment of this sam therefore was
part ot ber case, but it does not follow that her suit was bound te
fail entirely if she failed to prove it. Unless there was a gift
she remains owner of the land.
For the Defendants-Respondents it is urged that the maxim
-quicquid plantatur solo solo cedit, which means that anything
affixed to land with the object of improving the inheritance be-
-«comes part of the realty and the property of the owner, whether
it be affixed by him or by some one else, is not applicable. This
rule is not part of the law of India, sections 51, 63 and 108 (%),
Transfer of Property Act, have taken its place. The two latter
sections do not apply because 1st Defendant-Respondent is neither
-a mortgagee nor a tenant. Section 51 does not apply either. If
1st Defendant-Respondent be a transferee, 7.¢., if there were a
gift of the land, then the land is his, he is not a transferee with
.an imperfect title. But assuming that Plaintiff-Appellant failed
ito prove that the 1st Defendant-Respondent was her agent and
'thatshe contributed Rs. 1,050 she certainly could not lose her
land unless she be estopped, and I think tke equitable rule con-
fained in section 51, Transfer of Property Act, should be followed.
‘Now it is plain that there was no gift. No registered deed
‘was executed and the Plaintiff-Appellant remained in possession
.of the land. If the evidence adduced by the Defendants-Respon-

dents be true, it merely amounts to proof that Plaintiff-Appellant

promised to give the ist Defendant-Respondent the land.
Estoppel was not specifically pleaded, but at the hearing of this
appeal it was urged that, if on the faith of Plaintiff-Appellant’s
promise the 1st Defendant-Respondent built the house with his
own money, Plaintiff-Appellant is now estopped from asserting
her title to the land.

But what “ thing " did Plaintiff-Appellant induce 1st Defen-
-dant-Respondent to believe to be true. Supposing that he
believed that a promise to give amounted to a gift, it cannot be
said that this belief was induced by the Plaintiff-Appellant, and,
moreover, a proposition of law is not a " thing” within the mean-
ing of section 115, Evidence Act. In that section a “thing "
means a fact and a fact in existence or past, “ The intent of a
iparty is necessarily uncertain as to its fulfilment. No person has a
xight to rely on it. A person cannot be bound not to change his
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intention, nor can he be precluded from showing such a change
merely because he has previously represented that his intentions.
were once different from those which he eventually executed.”

Langdon w. Dond.! There is thus no estoppel in this case;
Plaintiff- Appellant may have truly intended to give the land at the
time she made the promise, if she ever made it, and have sub-
sequently changed her mind. 2

I am therefore of opinion that the 1st Defendant-Respondent
cannot claim the house as his property as long as the Plaintiff-
Appellant is willing and ready to reimburse him the money which
he expended onit. It is therefore immaterial whether the 71st
Defendant-Respondent built the house as Plaintiff-Appellant’s.
agent or on the faith of her-promise to give him the land, the only-
question is the .amount which the Plaintiff-Appellant must pay
before she can evict him,

The only direct evidence of any contribution by the Plaintiff-
Appeliant is that given by a casual visitor, a cooly who has worked
for Plaintiff-Appellant.for ten years. According to one.of her
witnesses she is poor, and there are serious discrepancies between
her own evidence-and that given by her witness, Maung Po Kyan._
I am therefore unable to: hold that the Lower -Appellate Court
was wrong in finding that it was not proved that she contributed
anything towards the building, and if she did she has only her-
self to blame for not taking receipts and keeping accounts.

. The evidence adduced by the Defendants-Respondents as to.
the amount spent on the construction of the house is very
deficient, The Subdivisional Court found that the value of the -

‘house was Rs. 2,150, This finding was based on a report by the:

bailiff, which was apparently admitted in evidence with the:
consent of both sides, The opinions as to the value of the
building expressed by some of the Defendants-Respondents’ wit-
nesses are valueless, The value, Rs. 2,150, has not been disput-
ed in this Court and will be accepted. : :

The decrees of the Courts below are accordingly set aside, and
the Plaintiff-Appellant will be given a decree directing that upon
her depositing in Court within one month for payment to the xst
Defendant-Respondent the sum of Rs. 2,150, the Defendants-
Respondents shall give her complete possession of the house and
ground in suit, - . )

As the parties have been both partly successful they will bear
their own costs throughout. : ;

- i . i i e Wi

1 LL.R,, 10 All,, 433..
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Before L. H, Saunders, Esg., 1.C.S.

SONILAL SHEOSHANKA BY HIS AGENT
RAM PERSHAD z. DELAWAR.

Mr, F.C., szattujce and My, Vakil—for Appellants,
My, H, M, Litter—for Respondent.

Land and Revenue Regulation,—53 (2), (i%).

Held,—that clause (ii)to sub-section (2) of section 53 of the Upper
‘Burma Land and Revenue Regulation, neither bars nor purports to bar the
jurisdiction of Civil Courts over claims to the ownership or possession of
any State land except in respect of such matters as the Local Government or
a Revenue Officer is empowered by or under the regulation to dispose of ;
andinasmuch as the regulation does not empower Revenue Officers to'
-dispose of claims between private persons to the ownersh? or possession of
any. State land more than one year after the date of the declaration by the
Collector that the land is State, and doesnot give any authority to the
Financial Commissioner to make rules for deciding such claims, the jurisdic-
tion of the Civil Courts is not barred and they. are entitled and bound to

-take cognizance of such claims.

U.B.R, 1897—1901, 11, 207, 209, 211 dissented {rom,

Civil Appeal No. 195 of 1913 (unpublished).

Civil Appeal No. 372 of 1913 (unpublished).

The Plaintiff-Appellant sued the Defendant-Respondent in the
“Township Court and prayed for a mortgage decree, The Jud
-gave him a money decree and he then appealed to the District
»aur_t which gave him a mortgage decree as prayed for, The

plaintiff then applied to execute this decree by sale of the mort-
gaged properties which included 4'83 acres of land. The Judge’s
‘order is by no means clear, but it" appears that the Judgment-
-debtor had ceased to occupy the 4'83 acres which had been
mortgaged ; he would seem to have been in occupation of 1'79
.acres of the area under a liccnse from the-Dcputg Commissioner,
.and another area of 179 acres had been assigned fo one Maung
Po So by the Deputy Commissioner, and in each case the land
‘was held under a license issued in accordance with the rules
under the Upper Burma Land and Revenue Regulation. It
would appear that the order caacelling the original license of the
Judgment-debtor and ordering the issue of two licenses for 179
acres each was passed on the 5th May 1914, more than a month
Jbefore the date of the decree which the decree-holder was
--seeking to execute. The Township Judge apparently refused to
-execute the decree against the land, and the decree-holder there-
-upon appealed to the District Judge who directed that as to the
.area of 1°79 acres only, standing in the name of the Judgment-
-debtor, the Township Court should allow the Judgment-debtor’s
‘interest in the land to be sold for the benefit of the decree-holder,
.Against this order the decree-holder now comes to this Court in
.appeal on the ground that the District Court erred in holding
'tEat 1'79 acres of land should be excluded from the execution of

ghe Appellant’s decree.

Civil snd
Appeal
No, 307 of
1gr5. 2374
Ccleber
1916,
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In the course of the argument it appeared that the land in
question was State land. It has been he]f)d in Upper Burma that
the jurisdiction of the Civil Courts is barred in respect of claims
to the ownership or possession of State land by the provisions of
section 53 of the Upper Burma Land and Revenue Regulation,
The validity of that section was called in question recently in
two cases of this Court, Civil Second Appeal No. 195 of 1913,
and Civil Second Appeal No. 372 of 1913, in which the
Additional Judge held that section 53 (2) (ii) of the Upper Burma
Land and Revenue Regulation is not validly enacted, and the Civil
Courts have power to try suits between private individuals for
the possession of State land. _

The learned Advocate for the Appellant has maintained this
view in the present appeal, and as the question of jurisdiction
went to the root of the matter, notice was given to the Local
Government as represcuting the Secretary of State and Mr.
Liitter hasbeen heard on behalfof the Secretary of State in
support of the validity of this section of the Act. _

The view that section §3 {2) {ii) of the Land- and Revenue

Regulation bars the jurisdiction of the Civil Courts appears’ to-
have been first put forward in the case, Maung Tha Aungv.
Maung Son Keé.' This decision was followed in Maung Nut
v. Ma #1® and in Maung Ké v. Maung Fo Hmi.?
" ..-Before considering whether the section in question was.
validly enacted or nof, it appears necessary to consider whether
the rule laid down in those judgments was correct, since if the
jurisdiction of the Civil Courts is not expressly or impliedly
barred, there can be no doubt that under section g of the Code of
Civil Procedure the Court may take cognizance of and try all
suits. of a civil nature relating to State land. The ‘material
portion of the judgment in Maung Tha Aurgv. Maung San K
was as follows:—“ Now in section 53 (2) of the Land and
Revenue Regulation it is laid down that ‘a Civil Court shall
not exercise jurisdiction over any of the following matters,.
which shall be cognizable exclusively by Revenue Officers,
mamely . . . . . . (ii) any claim to the ownership or
possession of any State land’. . , . . Consequently this suit
is barred.in the Civil Courts.” e

‘Now it appears to me that a reference to the Regulation.
in question -doés not justify this view, and it could only be
arrived at by taking a portion of the section in question out
of its context and applying it as a ‘general and absolute rule.
Section 53 runs as follows :— except as otherwisrf _Erovic!ec_l'
by this regulation (i) a Civil Court shall not haye jurisdiction
in-any matter which the Local Government or any Revenue
Officer is empowered by or under this regulation to dispose.
of, or take cognizance of the manaer in which the Local
Government or any Revenue Officer exercises any powers vested -

UBR., 1897—ot, II, 207, s UB.R 1897—or, 1L, 809.
: e 1897—o1, 11, 218,
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in it or him by or under this Regulation ; and in particular . .. .

ek Romrmiae e (2) A Civil Court shall not exercise jurisdiction
over any of the following matters which shall be cognizable
exclusively by Revenue Officers, namely,” and then follow fourteen
clauses of which one was cancelled by Regulation 4 of 1896,
The second of these clauses is that quoted above. The clause
in full runs as follows :—‘ Any claim to the ownership or posses-
sion of State land, or to hold such land free of land revenue or
at a favourable rate of land revenue, or to establish any lien
upon or other interest in such land or the renmts, profits, or
produce thereof# It is clearly therefore necessary to interpret
‘this clause in relation to the general rule laid down in sub-
section (1) of section §3 of which it forms a particular instance.
It is not a rale which bars the jurisdiction of a Civil Court over
‘claims to the ownership or possession of any State land except
in such matters as the Locai Government or a Revenue Officer
is empowered by or under the Regulation to dispose of. And
the question therefore arises whether the Local Government or a
Revenue Officer is empowered by or under the Regulation to
A;lissose of any claims to the ownership or possession of any State
.4and.

The second rule laid down in section §3, sub-section (1) barring
the cognizance by Civil Courts of the manner in which the Local
“Government or any Revenue Officer exercises any powers vested
in it or him. by or under the Regulation does not apparently
‘apply in the present case, but it is clear that it does not bar or
purport to bar the cognizance by Civil Courts of the manner in
which the Local Government or a Revenue Officer exercises its
or his powers, except so far as those powers are vested in it or
*him by or under the Regulation. :

For the purposes of the present appeal the only part of the
Regulation ‘with which we are concerned is that part contained
in Chapter III which relates to State land. Section 23 contains
a definition of State land. Section 24 (1) lays down that “any
Tand.......declared by the Collector to be State land shall be
deemed to be such land until the contrary is proved.” The only
‘reference to claims to the ownership or possession of State land
is contained in sub-sections (2), (3) and (4) of section 24. Sub-
section (2) lays down that “a claim to the ownership or posses-
sion of anyland with respect to which such a declaration ” (as has
“been referred to in sub-section 1)  has been or may be so made, or
‘to hold such land free of land revenue or at a favourable rate of
‘land revenue, or to establish ay lien upon or other interest in
-such land or the rents, profits or produce thereof shall be cogniz-

able by the Collector only”...... From the words of this sub-

-section, it would appear probable that the claims referred to are

<laims against the State, but, whether this is so or not, the
following sub-section, which lays down that the period of limit-
ation for a claim under the last preceding sub-section shall be
one year from the date of the declaration made by the Collector,
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makes it quite clear that the provisions of this section do not
apply to claims made more than one year after the date of the
declaration. There is no suggestion that in the present case the
claim of the Appellant falls within this period of limitation, and
there must in fact be very little land in Upper Burma in respect
of which a declaration under the provisions of section 24 (1) of
the Regulation was not made very much more than a year ago.

‘Sub-section {4) merely empowers the Collector to withdraw a

declaration made under sub-section (1) before the passing of an
order or any claim preferred under sub-scction (2). Section 25
of the Regulation lays down some of the incidents of the tenure
of State land. There is nothing in this section from which it
can be held or inferred that the jurisdiction of the Civil Couris is

_barred in the case of a claim to the ownership or' possession of

State land. Section 26 gives power to the Financial Commis-
sioner to make rules in respect of State land which is waste, and
sub-section {4) of section 26 lays down that no person ‘shall-
acquire by length of possession or otherwise any interest in land
dlsposed of .occupied or allotted in pursuance of the rules made
by the Fmanc;al LCommissioner under clause (1) beyond such.
interest as is conferred by the rules.

" The rules framed by the Financial Commissioner do not

'appear any“here to lay down that the jurisdiction of a Civil

Court is barred in case of claims to State land. Financial Com-.
‘missioner’s Nofification No. 8, dated the 5th. July 1889, directs
that claims as against the Sta.te to the -ownership or pOSSCSSIOIl
of any 1and with respect Lo which a declaration that it is State.
land has been made or may be made, shall be tried by Collectors
only and tha—tc!alms between private individuals to the occu-
pation or possession of State land shall be tried by a Collector or-
by an Assistant Collector of the first or second class. But this.
notification does not purport to do more than define the class
of Revenue Officer' by which claims of different descriptions
shall be tried, and neither from the notification nor from the
rules or-directions framed under the Act is it possible to infer
‘that any such monopoly of the trial of claims to State land . as is
apparently recognized. in the published rulings of this Court
quoted above is either claimed or suggested. ;

If there were any doubt as to. whether the 13 or 14 claucea
included in sub-section (2) of section 53, Land and Revenue
Regulation were intended to lay down an absolute rule-without
reference to sub-section (1), I think it would be faid at rest by a
reference to some of the other clauses. For instance clause (ix)
purports to bar the jurisdiction of a Civil Court over any- claim
connected with or arising out of any right in an irrigation work:
or any charge in respect of any land :rnga.ted from such a work
or any matter which the Collector is bound to ascertain and
record under section 36.

Section 36 of the regulation bas been repealed and . the~
regulation now contains no provisions telalmg to irrigation.
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works, which are dealt with in the Burma Canals Act [I
of 1gos.

Similarly clause (x) bars the jurisdiction of a Civil Court in
respect of any claim to a right to fish, or connected with or aris-
ing out of the demarcation or disposal of any fishery. The
rcgulation now contains no provisions relating to fisheries,
section 32 having been repealed by the extension of the Burma
Fisheries Act (1go5) to Upper Burma. The view that these tweo
clauses depended on, and were restricted to, the other provisions
of the regulation and did not lay down a general rule of law
irrespective of those provisions, appears to be the view which

has alsp been taken by the Local Government, since in the foot-_

notes appended to those clauses at page 27 of the Upper Burma
Land and Reveoue Manual which is published under the author-
ity of Government, itis pointed out that clause {ix) should
apparently have been repealed by Burma Act Il of rgos, and
that clause {x) ceased to apply since the extension of the Burma
Fisheries Act, 1905, to Upper Burma.

I think therefore there €an be no doubt that clause {ii) to
sub-section (2! of section 53 of the Upper Burma Land and
‘Revenue Regulation neither bars nor purports to bar the juris-
diction -of Civil Courts exceptin respect of such matters as the
Local Government or a Revenue Officer is empo vered by or under
the regulation to dispose of, and inasmuch as the regulation does
not empower Revenue Officers to dispose of claims to the owner-
ship or possession of any Stale land more than one year after the
date of the declaration by the Collector that the land is State, and
does not give any authority to the Financial Commissioner to
make rules for deciding such claims, | am of opinion-that the
jurisdiction of the Civil Courts is not barred and that they are
entitled and bound to take cognizance of such claims. .

I have already stated that the terms of. Financial Commis
sioner’s Notification No. 8 of 1889 do not appear to be intended"

Sonizae
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to empower Revenue Officers to dispose of claims between private

individuals and there does not seem to be any rule giving them
such powers. If, however, there is any such rule or if it was the
intention of the notification to confer the power upon Revénue

Officers of deciding claims between private individuals to the -

occupation or possession of State land, I think it is clear that
except in so far as'such notification or rule is issued or framed

under the authority of, and in conformity with, section 24, sub-

section (3) or section’ 26 or otherwise to effect the purposes of
the regulation, it cannot have the effect of barring the-jurisdic-
tion of a Civil Court since it is not nade or issued by or under
the regulation. 1 am unable to find that the regulation any-
where empowers Revenue Officers to decide claims to occupy or
possess State land between private persons except within
‘one year of a declaration that the land is State, or gives any
power to make rules by which Revenue Officers may be so

empowered, '
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In this view of the case it is not necessary to consider whether
section 53 of the regulation was validly enacted or not. But I
do not think it is possible to pass over in silence. two of the
arguments used by the Additional Judge of this Court in arriv-
ing at the conclusion that the section was not validly enacted.

It is apparently urged that the word “ allegiance” which
occurs in section 22 of the Indian Councils Act of 1861 is used in
the sense of devotion or loyalty, and it is apparently argued that
as the allegiance, in the sense of devotion orloyalty, of the person
may depend upon the unwritten laws or constitution of the United
Kingdom of Great Britain and Ireland, any law which may be
held to affect those unwritten laws -or that constitution must be
illegal since the allegiance, in the sense of devotiontor loyalty, of
any person to the Crown may dcpend upon such alaw. I am of
opinion that the word “allegiance” used in section 22, India
Councils Act is used in the ordinary legal sense of a duty or
obligation of loyalty' owed by a subject to his Sovereign. Thisis
the sense in which the word is used in Chapter X of the first Book
of Blackstone’s Commentaties, and I have no doubt that the object
of the section was to lay dovm in the words of a learned writer
that ¢ the Council may not pass a law-affecting the authority of
Parliament or any part of the unwritten law or constitution of the
United Kingdom dealing with allegiance or the sovereignty or
the Dominion of the Crown over any part of British India"
(Professor A. Berredale Keith, The Journal of the Society of.
Comparative Legislation, Volume XXXV]I, page 211).

Nor can I agree with the argument that whereas the section
might be validly enacted in respect of ‘the natives of ‘the country,
itis invalid in respect of Englishmen and is therefore entirely.
invalid.

The suggest:on that whereas the allegiance of an Englishman
might depend upon his right to have recourse in all cases to the
ordinary tribunals, whereas in the case of a Burman it would not
20 depend, appears to me to be merely an instance of the difficul-
ties into which the Courts would be landed if they attempted to
give the meaning to allegiance attributed to it by the Additional
Judge and is entirely opposed to the general spirit of legislation

1n this country.

Since the jurisdiction of the Civil Courts is not barred, the
appeal will now be heard upon the merits. :
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Before L. H. Saunders, Esq., 1.C.S.
NGA TI 7. MAUNG KYAW YAN AND TWO OTHERS.

Mr. D. Dut{—for Applicant,
Mry. H, M, Lutter—for the Crown,
Meussrs. Tha Gywe and Maung Su~for Respondents.

Criminal Procedure—107, 144,

Persons who have the right to do an act which is not wrongful cannot be
properly bound down to keep the peace because some one else proposes to

mterfere with the right, The proper course in such a case is to bind dewn

the other party,

XVIl C.W.N,, 238.

X1l C.W.N.,703,

LL.R., XXXII All, 571.

LLL.R, VI Mad,, 3203. ;

Certain residents of Mandalay made a report to the District
Superintendent of Police which was forwarded to the District
Magistrate who recorded the information given by three of their
number and thereupon issued warrants for the arrest of two
persons under section 107 of the Code of Criminal Procedure and
then transferred the proceedings to the Eastern Subdivisional
Magistrate for disposal. '

Against this order the two persons arrested have come to
this Court in revision and the Government Prosecutor has been
heard for the District Magistrate, The persons who gave the
information to the District Magistrate were also cited, but they

do not wish to be parties to the 'proceedings and they have not’

supported the order, . - :

- The information given in the first instance isin writing and
it was accompanied by a printed notice ard a copy of a news-
paper. ‘I'he notice is an invitation to 2 meeting **to clear up
doubts ”; it stated that the Sayadaws irom the four quarters of
Mandalay had been invited to give their decision on certain
matters and ail friends of the persons who issued the notice were

invited to attend. The newspaper article stated that the.

Sayadaws from the four quarters were to be entertained, and after
that the question whether beef should or should not be eaten

would be coasidered, the injunction by the Ledi Szyedaw and-

various other pongyss would be read, after which the opinion of the

Sayadaws would be asked for, and thcy would give their decision, .

The written information stated that there would- be a serious
dispute resulting in a breach of public peace because when there
is a difference among pdngyis there will be a difference among:
laymen. It stated that the notice and the newspaper article
convening a meeting would encourage a great and serious dis&ute
between half of the residents of Mandalay who revere the Ledi
Sayadaw and the rest, and if the meeting is held the information
states that there will, through ill-feeling on each side, be a serious

Criminal
Miscellane
ous No. 1§

of 1916,
2nd Novems-
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WNea T: quarrel. The information stated that a public meeting was to be
e, held at which the two Applicants intend to attack the Ledi
‘!'(“’" Sayadaw's propaganda for putting a stop to the eating of beef,
Y:"' that a very large number of priests and laymen had been called
by the two persons mentioned to attend the meeting, and unless
_they are placed on security their action would result in a breach

of public (apparently a misprint for ** peace "), .

It is contended that this information did not justify the arrest
of the two Applicants and proceedings being taken against them
under section 107 of the Code of Criminal Procedure. On the
other hand, it is:urged that the information did justify that action
and that this Court should not interfere at this stage of the
proceedings. ' ;

I think there is no doubt that if the information did not
justi'fy the issue of a warrant this Court is entitled to interfere.
It has been held constantly that it is the duty-of the High Coart
to prevent the abuse of the provisions of the law. A recent case
is that of Rajendra Narain Singh v. King-Emperor.'

Section 107 of the Code of Criminal Procedure authorises a
District Magistrate to take action upon information that any
person is likely to commit a breach of the peace or disturb the
public tranquillity, or to do any wrongful act that may probably
occasion a breach of the peace, or disturb the public tranquillity.

It is clear that there are two distinct sets ol circumstances in
which a Magistrate may take action under this section, first
where it appears that a person is likely himsell to commit a
breach, of the peace or to disturb the public tranquillity, that is to
say, by a direct act, e.g., by committing an assault, and secondly
where a person may be the indirect cause of a breach of the

- peace or the disturbance of the public tranquillity by doing
certain act, but in the latter case the Magistrate may oaly tale
action where the act anticipated is a wrongful act. It has been
laid down in a number of rulings that this section does 1ot
authorise action against a person who is expected t0 4o a0 a0
which may cause a breach of the peace or disturb the public

. tranquillity unless thafact is wrongful, and that the mere fact that
the doing of a lawful act may lead to a breach of the peace; while
it may authorise the Magistrate to. take action ag’ain’st the
persons expected to commit that breach, does not authorise -

-action against the persons intending to do the lawful act unless
-they are themselves likely. to commit a breach of the .pea::e or to
distorb the public tranquillity, The distinction has been explained
in Ferose Al Mullik v. King-Emperor,® where certain lfenon!
prgposed to _ta.kea proccsgiog alouga publi ¢ road and it -wa.
pointed out by Woodroffe, J., that if those persons “ have the
right .claimed, it is obvious that they cannot be properly bound
down because some one else proposes to interfere with that -'r‘iéﬁt'. '
The proper course in such a case is to bind down the other party b

XVIIC.W.N, 238, * XII C . W.N.,703.



UPPER BURMA RULINGS. 156

The law was similarly explained in Empevor v. Makammad
Yacoob, * The matter was discussed at great léngth in Sandram
Chetly. v. Queen-Empress,* "

There can be no question that the right of public discussion is
a yight which every subjéct possesses, and that in convening a
meeting to discuss religious matters the Applicants in the present
case were'not doing a wrongful act. 1f owing to the prevalence
of ill-feeling between certain persons likely to attend the meeting,
or any other cause, a breach of the peace was expected, the
Magistrate had ample power under section 144 of the Code of
Criminal Procedure to secure that tlie peace was not broken.
But [ am clearly of opinion that in arresting the Applicants in the
present case and in ordering an enquiry into their conduct, the
District Magistrate was--not, upon the information which was
before him, justified by the provisions of the Code of Criminal
Procedure. If information isor was available thatthe Applicants
themselves intended to commit a breach of the peace or to disturb
the public tranquillity, the fact should be oc should. have been

recorded.

The proceedings of the District Magistrate must be guashed.

and the warrants for the arrest of the Applicants cancelled.

LL.R, XXXH Ali, 571, * LL.R, VI Mad,, 203.

G:ﬂ.G.P.O:—-No. 120,J.C.UB,, 25-4-1917—~1,003,
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Circular Memorandum No. 1 of 19x4.

i;‘ROM

THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,

UPPER BURMA,
To
~ ALL JUDGES IN UPPER BURMA.
Dated Mandalay, the 24th Marck 1914.

In continuation of this Court’s Circular Memorandum No. 16 of
1913, the attention of all Judges is invited to the changes in the law
regarding the registration of documents, vz, i—

-Documents executed before the 1st January 1914, which had to be
tegistered under the Upper Burma Registration Regulation, 1897, can
still be and must be reglstetcd and ca.nnot be admitted in -evidence
unless they are so registered.

" Documents executed after the 1st January 1914 must he registered
or need not be regnstered, as the case may be, in accordance with the
provisions of sections 17 and 18 of the Indian Registration Act, 1908.
Hence documents affecting immovable property of  value lﬁs tham
Rs. 100, if executed after the 1st January 1912, do not rcqulre to be

regmte:ed
District Judges are requested to see that copies of the old Regls—
tration Manuals are not removed from the libraries of Subordinage

Courts,
For years to come, they will be required for reference in Civil cases

in which documents lable or mot liable, as the case may be, to registra-
tion under the Regulation at the time they were executed, are put is

evidence.
By order,

Ep. MILLAR,
Registyee.






Circular Memorandum No, z of 1914.
FroM

THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,

To
ALL JUDGES AND MAGISTRATES IN UPPER BURMA.

Dated Mandalay, the otk April 1914,

In cases in which the Burma Railways are concerned, the Railway
authorities issue a form to be presented by their employees called
as witnesses to a Court (Criminal or -Civil) in which is to bé shown
the ‘“ expenses " paid to such witnesses, The Judicial Commissioner
directs that these forms when . produced by 2 Railway employee
should be {j,lled in and signed by the officer paying out the witnesses’
“expenses”. )

here is no objection to similar certificates of payment of witnesses’
expenses being issued to other private employees if applied for.
" The above instructions will be incorporated in the Courts Manual
as paragraphs 517A and 601A. -

BSr order,

Ep. MILLAR,-
Registrar,



LCircular Memorandum No. 3 of 1014,

FROM
THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,

, UPPER BURMA,
9o
ALL MAGISTRATES IN UPPER BURMA,
Dated Mauddéy, the gth April 1914.

With reference to Judicial Department Notification No. 68, dated
the sth May 1913, publishing rules under section 51, sub-section
(1), clause (/) of the Indian Lunacy Act, 1912, the Judicial Commis-
sioner directs that the following shall be inserted in the Courts
Manual as paragraph 795B :— .

“ Any expenditure incuzred by Magistrates in -carrying - out the
provisions of paragraph 795 by purchase of clothing or provision
of travelling expenses (including those of a female attendant or
relative sent as escort) shall be treated as judicial contingent expendi-
ture. B

Provided that— g .

(1) where the cost of maintenance of a lunatic. is recoverable
from Municipal or Town Funds, such cost should be paid-from such-
fund in the first instance ;

2) where an order has been passed by a Civil Court under
Chapter V of the Act for the reception of a lunatic in an asylum,
the guardian or relative obtaining such order is responsible for his .
transmission to the asylum.” )

3y order,
Ep. MILLAR,
Registray.



Circular Memorandum No. 4 of 10:4.

FrOM
THE REGISTRAR,
COURT OF THE JUDICIAL COMBMISSIONER,
UPPER BURMA,

To
ALL MAGISTRATES IN UPPER BURMA.
Dated J{andalay, the igth Mey 1934.

It having been brought to notice that Magistrates are not sufficientiy
careful in seeing that the documents required by the Indiae Lupacy
Act, 1912, and Judicial Department Notification No. 68, dated the 5th
May 1913, to accompany 2 civil lunatic sent by them te an asylum
are complete, the Judicial Commissioner desires to impress on i
trates the importance of making themselves familiar with the law and
instructions referred to above and of seeing that they are correctly
observed.

Magistrates are also directed to be careful in complying with the
directions regarding classification of lunatics which are contained ia
paragraph 8 of Judicial Department Circular No. 18 of 1913,

By Ordét-, H
Ep. MILLAR,

Registrar.



{Not translated into Buymese.}

LCircular Memor:ﬁidum No. 5 of xo14.

FrROM
THE REGISTRAR,
COURT OF TﬁE JUDICIAL COMMISSIONER, -
UPPER BURMA,
To
ALL DISTRICT, JUDGES IN UPPER BURMA.
| Dated Mandalay, the 2nd Fune 1914.

The attention of District Judges is drawn to the Notifications
of the Government of India in the Home Department (Judicial)
Nos. 1801C., 1802C, 1823C, and 1824C., dated the 13th March 1914,
published on pages 365 segg. of the Gaseite of India, Part 1, dated
the 14th March 1914, whereby the. Official Trustees Act, 1913, and
the Administrator-General’s. Act, 1913, are bronght into force on
and with effect from the 1st April 1914 ; from- that date Burma is
constituted a separate province for the purposes of these Acts, the
Chief Court, Lower Burma, exercises and discharges for the whole
province {(Upper and ‘Lower Burma) the powers and duties assigaed
to the High Court, and Mr. P. C. Sea is appointed Administrator-
General and Official Trustee. _ ;

Rules inder the above-mentioned Acts will be framed in due
course.

District Judges will observe that the Official Trustees Act now
applies to Upger Burma for the first time, the old Act never having
——been extended to Upper Byrma. . ——

By oider,. .
Ep. MILLAR, .
Registrar,



Circular Memorandum No. 6 of 1914.

FrOoM
THE REGISTRAR,
COURT QF THE JUDICIAL COMMISSIONER,
| UPPER BURMA,
To

ALL SESSIONS JUDGES AND MAGISTRATES IN
UPPER BURM A.

Dated Mandalay, the 20tk Fune 1gr4.

The attention of all Sessions Judges and Magistrates is drawn to
the amended form of Annual Criminal Judicial Statement No. 2 (Form
No. U. B. %‘ﬂ:ﬁ_—?—m in three sheets), which is circulated with Judicial

Department (Forms) Memorandum No. g6, dated the zoth June
1914. The amende d form should be brought into use with the Criminal _
Justice Report for the year 1914.

By order,
Ep. MILLAR, .
Registrar.

NOTE.—Circular Memorandum No. 5 of 1914 is not trans-
lated into Burmese. :



Circular Memorandum No. ¥ of 1014,

FRrOM
THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,

.To
SESSIONS JUDGES AND MAGISTRATES IN
UPPER BURMA.
Dated Mandalay, the 30tk Fune 1914.

- The recent alteration in the law relating to criminal lunatics
appears to have escaped the notice of some Sessions Judges and
Magistrates. Under section 471 of the Code of Criminal Procedure,
1898, as amended by the Indian Lunacy Act, 1912, and the Repealing
and Amending Act, 1914, Sessions Judges and Magistrates are now
competeat to order the detention of criminal lunatics in the Rangoon
Lunatic Asylum, and it is unnecessary to report to the Local Govern-
ment under this section.

The reference in Circular Memorandum No. 9 of 1913 to

" Magistrates or- Courts applying for the orders of the Local Government
under section 471, Criminal Procedute Code, is being cancelled.

. Paragraphs 486, 487 and 489 of the Upper Burma Courts Manual

By .arder, o
Ep. MILLAR, _
Registrar.



Circular Memorandum No. 8 of 1914.

From .
THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,

To

ALL JUDGES IN UPPER BURMA.,

Dated Mandalay, the 17th Fuly 1914.

Courts should decline to issue a summons for the personal attend-
ance of any officer of the Land Records Department unless they arg
satisfied, by enquiry from the party applying for the summons, that the
officer’s evidence is required for facts within his knowledge but no¢
exbibited in his official registers or maps. _ ‘

"~ Entries in Sett .‘.i??s%t"a:i.-qd Land Records registers and mape
cannot legally be proved by the oral evidence .of a Land Records
officer. ' . - _

““They are public documents within section 74, Evidence Act
- Certified copies of such docimments can be obtained under section ;ﬁ

and put in evidence under section 61 and section 77, and the Courts

are obliged to -accept them as corvect unless or until they are
disproved—Section 79. They are also the only secondary evidence of-
the contents of the original documents which can be given— Section
- 65 (e). ;

5_ (TJhe practice of examining Land Records officers as witnesses as to
" the contents of Settlement and Land Records registers and maps is

objectionable on two grounds—(1) such evidence is inadmissible, and

(2), it wastes the time of the officers, and hampers them in their work,

By order,

Ep, MILLAR,
Regestray.



Circular Memorandum No, 9 of 1914.

FroM

THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,

To
'ALL JUDGES IN UPPER BURMA.
* Dated Méndalay, the 28th Fuly 1914,

Judicial Department Notification No. 1oo, dated the 2oth June:
1914, extends sections 54, 59, 107, 117, 118 and 123 of the Transfer
of Property Act to Upper Burma, except the areas excluded from the
operation of the Indian Registration Act, 1908,

2. The effect of the extensions as a whole is to modify the instruc-
tions contained in the 3rd clause of Circular Memorandum No. r of
-1914 of this Court with effect from the 1st September 1g14.

. 3. One effect of the extension of section 59 is that mortgacre,
Ly by delivery of title deeds’ hitherto resorted to in” Mandalay and
perhaps other places will be no longer valid.

.4. The meaning of section 117 is that section ro7 does not apply
to- leases for agricultural purposes.

By order,

Ep. MILLAR,
Regz strar. %



Circular Memorandum No. yo of 1014

From
THE REGISTRAR,

COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,

To
ALL SESsSIONS. JUDGES AND AAGISTRATES,-
UPPER BURMA.

Dated Mandalay, the 14th September 1014.

The following amended clause (3) of paragraph 207 of the Upper
Burma Courts Manual is circulated for information and guidance :—

The amendment will be included in the 7th List of Corrections to
the Maunual.

AMENDED CLAUSE.

() !n cases where death has been caused whether the injuries
were sufficient in the ordinary course of nature to cause the death .
of 2 person of normal health and strength or if not whether they were
so imminently dangerous that they must in all probability cause the
death of such a person or if not whether they were likely to cause the
death of such a person ;

or if the injured person was weakly or saffering from any
disease or injury whether in view of his particular bodily condition
the injuries were likely to cause his death.

By order,

Ep. MILLAR,
Registrar..






Circular Memorandum No, 11 of 1914:

FROM

THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,

To

ALL SESSIONS JUDGES AND MAGISTRATES IN
UPPER BURMA.

Dated Mandalay, the 15¢h Ocfober 1914,

In supersession of this Court’s Circular Memoranda No. g of
1910 and No. 1 of 1911, the attention of all Sessions Judges and
Magistrates is invited to the annexed extract of Government of India
Home Department Notification No, g38-C., dated the 1oth February
1914. :

By order,
 Ep. MILLAR,
Registrar,



Cifcular Memorandum No. 12 of 1914,

From

THE REGISTRAR, )
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,

To
ALL JUDGES. IH UPPER BURMA.
Dated Mandalay, the 15¢th Oclober 1914.

The attention of all Judges is invited to Judicial Department
Notification No, 139, dated the 1st Septemher 1914, on page 605 of
the Burma Gazette, Part I, whereby, with effect from the 1st
September 1914, leases of immoveable property in Upper Burma,
other then leases from year to year or for any term exceeding one year
or reserving a yearly rent, may be made by unregistered instrument
or by oral agreement without delivery of possession.

The substance of the above will be inserted in the Upper Burma

Courts Manual as paragraph 834A.

By order,
Ep. MILLAR,
Registrar..



Circular Memorandum No. 13 of 1914,

‘FrROM

THE REGISTRAR,
COURT OF THE JUbIC[AL COMMISSIONER,
: UPPER BURMA, -
To
ALL MAGISTRATES IN UPPER BURMA
Dated Mandalav, the 10th December 1914.

~The following amendment to paragraph 935 of the Upper Burma
Courts Manual, which will be included in the 7th list of corrections to
‘the Manual, is fnow circulated for information and guidance.

Amendment,

In paragraph 935 of the Upper Burma Courts Manual delete the
figure and words “ (2) dismissed complaints”, and re-number the
figures (3) (4) and (5) which follow as (2) (3) and (4) respectively.

By order, '
Ep. MILLAR,
Registrar.



(2 )

Extract from the Government of India, Home Department, 'Notiﬁcation No. 938-C
{Judicial), dated Delhi, the 10th February 1914,

[n exercise of the powers conferred by section g, clause (&), of the
Wh:ppmg Act, 1gog (IV of 1gog), and in supersessmn of all previous
notifications on the subject the Governor-General in Couuncil is pleased.
to specify the offences under the laws mentioned in the schedule
hereto annexed, being offences punishable under the said laws  with.
imprisonment, as offences for :the abetment or commission of or
attempt to commit which juvenile offenders may be punished {with-
whipping in accordance with the provisions of the said section,

Schedule.
General Acts. )
. The Police Act, 1861 (V of 1861), section 34,
* * ES * *

L

3. The Cattle Trespass Act, 1871 (I of 1871), section. 24,
*® * * I 3
5. The Opium Act, 18?8 (I of 1878‘ section G
. The Ind:an Arms Act, 1878 (XI of 1878), sections 19, 20, 22- -

'\.‘I

and 23
8 The Indian Salt Act, 1882 (XII of 1882), sections g and 1o0.
The fndian Telegraph Act, {835 (X411 of 8883), sectlons 24.
and 25
10. The Indian Railways Act, 1890 (IX of 18g0), secnonsquﬁ,

127, 128 and 120.
11. The Prevention of Cruelty to Animals Act, 1890 (XI of 1890),

sections 3, 4 and 5,
12. The Prisons Act, 1894 (IX of 1804), section 42.
13. The Excise Act, 1896 (XII of 1896), sections 45, 46, 48, 49

and '31.
* * * * *

15. The Reformatory Schools Act, 1897 (VIII of 1897), sections:

27 and 28.
16. The Indian Post Office Act, 1898 (VI of 1898), sections 61, 62

and 68.
17, The Ancient Monuments Preservation Act, 1904 (VII of 1904),

section 16.
18. The Indian Electricity Act, 1910 (IX of 1910), section 4o.
19. The Criminal Tribes Act, 1911 (IIl of 1911), section 22 (1)
.20, The Cantonment Code, 1912, section 67 (1).

Local Acts.
* . < e * % *
BURMA.

1. The Burma Gambling Act, 1899 (I of 1899g), sections 10, 11

12 and 13. )
Ed * ¥ # *

3. The Burma Forest Act, 1902 (IV of 1902), section 53, clause ().
_H. WHEELER,
‘Secretary to the Government of India,



Circular Memorandum No. 1 of 1915.

Frowm

THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA.

To
ALL JUDGES IN UPPER BURMA.

Dated Mandalay, the 22nd Fune 1915.

At the instance of the Government of Burma the Judicial Commis-
-sioner issues the following instructions for careful observance in Upper
Burma :— '

A contingent register, where it is not already maintained, should
‘be opened at each Judicial headquarters in Upper Burma. It is not,
however, necéssary that more than one such register should be main-
‘tained at each headquarters. The register should be kept in the
-Court of the senior judicial officer in the statiom, sz, the District
Judge, Subdivlsional Judge or Township Judge as the case may be.
All contingent bills of other judicial officers at the same headquarters
'should be drawn by the officer in charge of the register on-their behalf
and entered in detail in the register as if they had been charges
incurred by himself; and no officer who is thus absolved from the
necessity of maintaining a contingent register should in future be
-allowed to draw contingent bills on his own account.

By order,

Ep. MILLAR,
Registrar:






Circular Memorandum,No, 2z of 1915.

FrOM

THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,
To _
'ALL SESSIONS JUDGES AND MAGISTRATES,
UPPER BURMA,

Dated Mandalay, the 12th August 1915.

The Judicial Commissioner has been pleased to decide that powers
of attorney are not required in future in the case of Advocates appear-

ing on behalf of accused persons or appellants in criminal cases in all
Subordinate Courts and in the Court of the Judicial Commissioner,

Upper Burma.
By order,
Ep, MILLAR,
Registray.



Circular Memorandum No. 3 of 1915,

From

THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,

To

ALL SESSIONS JUDGES AND
DISTRICT MAGISTRATES,
UPPER BURMA.

Dated Mandalay, the 23vd August 191s.

- 1. With reference to Police Department letter No. 686—1M.-44,
dated the zist July 1915, from the Chief Secretary to the Government
of Burma, the Judicial Commissioner directs that all original references
forwarding documents for examination by the Government Expert in
Handwriting should, in future, be addressed to the Director, Criminal
Intelligence, instead of direct to the Expert as heretofore. To this
extent rule 13 of the instructions published in Circular Memorandum
No. 5 of 1909, dated the 4th June 1909, is hereby amended.

2. The Government Expert’s report will, in all cases, be submitted
to the Director, Criminal Intelligence, by whom it will be forwarded
to the officer who originated the reference. Intermediate references
and all requisitions and summonses for Court attendances under rules
15, 16, 17, 18, 19, 20, 21, 22 and 23 of the Instructions referred to
above sheuld be disposed of, as hitherto, by direct communication
with the Government Expert. )
v~ 3. To avoid delays and difficulties that are likely to arise in
securing the attendance of the Expert in Criminal cases, it is directed
that the authority of Courts to issue summons for his appearance be
exercised with due discrimination. The Expert should not be called
upon” to appear in cases which are of a comparatively unimportant
nature, or in which it is probable his evidence would be of doubtful

L]

utility. It is accordingly directed that no summons to give evidence

should be issued to the Expert by any Subordinate Magisterial Court
without the coneurrence of the District Magistrate previously obtained

in each case. - -
By order,
Ep. MILLAR,

Registrar.



Circular Memorandum No. 4 of 1915.

FROM

THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,

To
ALL SESSIONS JUDGES AND MAGISTRATES,
UPPER BURMA.

Dated Mandalay, the 6th September 1915.

f% The Judicial Commissioner has noticed on inspecting Courts that
office copies of the weekly returns of criminal cases ars2 made and
kept in all Courts submitting this return. As all the information
required is available in the registers of the Coart, it is not necessary
for _office copies to be made and this practice should therefore cease.

By order,

Ep. MILLAR,
Registrar,

G.B.C.P. O§—No, 33, 1 C, U; B,, 7-1-1986—1,000—R. A, P,






Circular Memorandum No. 5 of 1915,

From

THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,
To

ALL COURTS IN UPPER BURMA.
Dated Mandalay, the sth November 19i5.

Attention is invited to this Court’s Notification No. 10, dated the
24th October 1912, regarding the procedure to be observed in the
transmission of processes issued to Courts in certain States in
Rajputana.

It has been brought to notice that several Courts still continue to
send processes for service to the Agent to the Governor-General,
Rajputana, jnstead of direct to the %ourts concerned “through the
channels specified in the list published with the notification referred to.:

~ By order,

Ep. MILLAR,
Registrar,



Liccular M,&mjorandum ‘No. 6 of 1918.
FroM
THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,

To
ALL SESSIONS JUDGES AND _ )
DISTRICT MAGISTRATES, UPPER BURMA.

Dated Mandalay, the 19th qu-erésiér 1915.

. In continuation of this Court’s Circular Memorandum No. 3 of
1915, dated the 23rd August 1gis, Magistrates are warned’ that as
‘Mr. Hardless, Government Expert in Handwriting, has been granted
furlough preparatory to retirement with effect from the “1st August
1915, no-further work should be sent to him. Information as to his
successor is still awaited. -
' By order, -

- Ep. MILLAR,
Regestyar.



Circular Memoraadum No. 7 of 1915. -

FrOM
THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
| UPPER BURMA,
To
ALL JUDGES IN UPPER BURMA,
| Dctecf Kéadday, the 23rvd December 1915.

- The attention of all judges is drawn to Judicial Department Notifi-
cation No. 170, dated the rgth November 1915, under which rules
under section 10 of the Indian Soldiers (Litigation) Act, 1915, are
published by the Local Government. '

Bv arder,
Ep. MILLAR, _
Registrar,






Circular Memorandum No, 1 of 1916.
From
THE REGISTRAR,
COURT OF THE JUDICIAL COM MISSIONER,

- UPPER BURMA,
To

. ALL MAGISTRATES IN UPPER BURMA.

Dated Mandalay, ike toth Fanuary 1916:

The attention of all Magistrates is dr2wn to the orders in paragraph
623 of the Burma Police Manual prescribing the procedure to be
adopted with regard to the reporting of the seizure or possession of
property by the Police under sections 51, 53, 523 and 550, Code of
Criminal Procedure, to a Magistrate. . It has been observed that the
police are apt to detain property seized under these sections for in-
definite periods, owing to the loose manner in which many magistrates
pass orders. If the Magistrate does not pass an order for the
immediate return of the property to its owner, the police must send in
alist in Form Po.lme, and the Magistrate must open out 2 Miscellaneous
case and ,e_zntér it in Register II, Criminal. If when the Police report in
Form Feliee is submitted to him, the Magistrate passes orders for the

propertysgo be returned to its owner or detained during further inquiry
by the police, he need not, unless the special circumstances of the case
require it, open a miscellaneous proceeding in his Court, but in the
event of his passing an order of detention must fix a definite date, not
generally more than seven days ahead, by which the Police must
submit a further report of the action taken. If he passes orders for
the disposal of the property in any other way, e.g., by proclamation or
sale, he must straightway open a miscellaneous case and enter it in
his Criminal Register No. 1L : ¢
The above will be insérted in the Upper Burma Courts Manual.
as paragraph 811A and will be included in the gth list of corrections

to that Manual in due course.

By order,
Ep. MILLAR,
Registrar.



Circular Memorandun No. 2 of 1916.

FrOM

THE REGISTRAR,
COURT OF THE ]UD!C{AL COMMISSIONER,
UPPER BURMA,

To o
= ALL MAGISTRATES IN U_PP_ER BURMA,

Dated 'Mé.zi:dazgy, the 215t ?anuary 19T 6.I

As the embargo on the export of feathers was unpased on humani-
tanan *prmc.tpals, “the Government of Tndia ‘are of ¢ opinion that it would
be inconsistent for Government to profit by their confiscation. [t is
theréfore directed thit feathers ordeéred to be conﬁscated under the
‘Wild Birds and Animals Protection Act, 1912, or underany | other Act,
shall be destroyed.

In view of the value of feathers, specia.l prccautmns should be
- takeh by Magistrates to see that the orders are carried out.

By order,
Ep. MILLAR,
Registrar.



Circular Memorandum No. 3 of 1916.

FroMm _
THE REGISTRAR,
COURT OF THE jUDICIAL COMMISSIONER,
UPPER BURMA.

To
ALL SESSIONS JUDGES AND MAGISTRATES IN
UPPER BURMA.
Dated Mandalay, the 21st Fanuary 1916.

it has been brought to notice that the Inspector of Factoriés, -
Burma, was, on more than one occasion, sommoned to Court for the
purpose of proseciting managers and occupiers of factories for offences -
against the Indian Factories Act, 1911, or the rules or ordeérs there:"
under, only to find on reaching the Court that the Magistrate would
not sit at the hour mentioned in the summons, or that the summons
had not been served. It is suggested that, to savs time and money,
the Inspector_should: be informed when summonses have not been
served or when, for any reason, cases cannot be heard on the day

originally fixed.

Ep. MILLAR,
 Registrar.

By order, ;



Circular Memorandum No. 4 of 1916.

F-R'OM'
THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,

To
ALL MAGISTRATES AND JUDGES IN UPPER BURMA.
Dated Manda{ay,ﬁtﬁé 5ék -Febmafy 1916,

Processes issued to other-Cour!s -and to the police and other
officers for service should be shown in the Register of letters issued

Mﬁ————':::?:lnfws) and not in Bailiffs Register No. III. - -

The fifth paragraph of the instructions to' that Reglster will be
amended accordmgiy in due course.

By order,
Ebp. MILLAR,
Registrar,



Circular Memorandum No. 5 of 1916.

FrOM

THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,

To
ALL JUDGES IN UPPER BURMA.

Dated Mandalay, the 23rd February 1916,

The attention of the Judicial Commissioner bas been'drawn to the
fact that the Judges of certain Township Courts which have under
section 11 of the Upper Burma Civil Courts Regulation, 1846, been
invested with Small Cause Court jurisdiction, use the style “ Judge of
the Small Cause Court ” and that the records are
headed * In the Small Cause Court of 2 This
nomenclature is incorrect. All proceedings in Township Courts should
be headed * In the Township Court of J' If a case
is dealt with in its Small Cause Court jurisdiction, “Small Cause
Court jurisdiction ” should be added under the title on the flyleaf of
‘the record. The Judge should sign as Judge or Additional Judge
without any addition. : '

By order,

Ep. MILLAR,
Regestrar.



Circular Memorandum No. 6 of 1916
From
THE REGISTRAR,
COURT OT THE JUDICIAL COMMISSIONER,

_ UPPER BURMA,
To |

ALL jUDGES IN UPPER BURMA.
Dated Mandalay, the 23rd February 1910.

attention is invited to this Court’s Notification No. 3, dated the
23rd July 1915 (page 934 of the Burma Gazette, Pact 1V, dated the
31st July 1915). whereby in clause (2) of Rule 11 of Order XX, Civil
Procedure Code, the words “-and after notice to the decree-holdec”
have been substituted for- the words “and with the consent of the
decree-holder” Courts now have the power to order payment of a
decretal amount by instalment at any time, aod the Judicial Commis-
sioner trusts that they will avail themselves of it. : .

" The power given by the amended rule is discretionary, 7., it
should not be exercised without sufficient reason—and there is nothing
to prevent the Court when granting an order for payment of the decree
by instalments, from attaching to the order a condition that upon
default of any one instalment the whole balance shali become payable,

By order,
Ep. MILLAR,
Registrar.



Circular Memorandum No. 7 of I916.

From
THE REGISTRAR,

COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA,
To
ALL JUDGES IN UPPER BURMA.

Dated Mandalay, the 215t March 1916.

The following alterations are made in the {nst}‘gctions to anaual
Civil Judicial Statement No. 5 {Form No. U.B. %{j ) feme

Substitute the words “under Chapter V of the Indian Lunacy
Act, IV of 1912” for the words “under Act XXXV of 1858 as
amended by Act XIV of 1870 " and the words “or under section 75
of the Indian Lunacy Act, IV of 1912” for the words “or under
section 14 of Act XXXV of 1858.” _

['residing officers of Courts are vequested to use up the existi
stock of these forms, making the necessary alterations by hand.

By order,
Ep.

A sasRsLAS Yy

Registrar.



L . E—.



Circuilar Memorandum No. 8 of 2016.

FroMm

‘THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,

UrPPER BURMA,

To
ALL MAGISTRATES N UPPER BURMA.
Dated Mandalay, the 6tk Fune 1916.

It has been brought to the Judicial Commissioner’s knowledge that
orders are from time to time passed for the detention of persons in
accordance with the provisions of section 471, Code of Criminal
Procedure, without any attempt having been made to obtain medical
advice or to ascertain the opinion of 2 medical officer as to the mental
state of the accused, It is in the Judicial Commissioner’s opinion
very necessary both in the interests of justice and in the interests of
accused persons who are belived to be insane, that the opinion of a
medical officer who has had an opportunity of observing the accused
should in every case be cbtained Ey the Magistrate before orders for
detention in an asylum are passed. When therefore there is reason to
believe that it may be necessary to deal with the case of an accused
person under section 471, Code of Criminal Procedure, before passing
orders under that section the Magistrate dealing with the case should
remand the accused for observation by a competent medical officer and
should before passing orders examine and record the examination of the
medical officer. It will probably be found advisable as a general rule to
remand such cases to the custody of a jail and it may be advisable to
transfer the proceedings of Magistrates at out-stations to the Court of
a Magistrate at the station where the jail is situated. In districts
where there is nojail the District Magistrate should make the necessary
arrangements to carry these instructions into effect.

By order, ’
Ep. MILLAR,

Registrar.






Circular Memorandum No. 9 of 1016.

From

THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA.

Dated Mandalay, the voth Fuly 1916,

The following orders of Government prescribing the procedure to
be followed when issuing notices of orders attaching the salary or
allowances of persons employed in the various departments of Govera-
ment or Railway Companies, are reproduced for the information and
guidance of Courts in Upper Burma.

By ordez,

Ep. MILLAR,
Registrar.






{1) Army Department Judicial Notification No. 84, dated Fort William, the
28th January 1910,

In pursuance of Order XXI, Rule 48, sub-rule {1) of the rules i_ﬁ
the First Schedule to the Code of Civil Proce-

Peshawar Division, dure, 1908, the Governor-General in Council
E::al!”“fh.qmm“' is pleased to direct that notices of orders
ore Division. ) ik
Ouetta Division, attaching the salary or allowances of Military

how Division. _ officers in Military employ serving in any
Poona Division. Division of the Army, as noted on the margin,
yee‘:“t Dg!s:_opc;“ shall be sent to the Deputy Controller of
R T Military Accounts of such Division.

Secunderabad Division.
Burma Division,

(a2) j_udécial Department Notification No. 352, dated the 25th April xgr0.

In pursuance of Order XXI, Rule 48, sub-rule (1) of the rules in the
First Schedule to the Code of Civil Procedure, 1908, the Governor-
General in Council is pleased to direct that the following addition shall
be made to Army Department Notification No. 84, dated the 28th
January 1910:—

“ Explanation.—For the purposes of this notification the Kohat
and Bannu Brigades shall be deemed to be included in the Rawalpindi
Division, the Derajat Brigade in the Lahore Division and the Aden

" Brigade in the Poona Division.”

{3) Commerce and Trade Notification No. 3002—38, dated the 22nd April 1910,

In pursuance of Order XXI, Rule 48, sub-rule (1) of the rules in
the First Schedule to the Civil Procedure Code, 1908, the Governor-
General in Council is pleased to direct that notices of orders attaching
the salary or allowances of employees of the Commercial Intelligence
Department, shall be sent to the Comptroller, India Treasuries.

{4) Home Department Judicial Notification No. 1863, dated the gth November
1910. ;

- In pursuance of Order XXI, Rule 48, sub-rule (1) of the rulesia
the First Schedule to the Code of Civil Procedure, 1908, the Governor-
General in Council is pleased to direct that notices or orders attaching
the salary or allowances of persons employed in the High Court,
‘Calcutta, in the Home Department of the Government of India, and
in offices subordinate to the Home Department, shall be sent to the
-officers specified in each case in column 2 of the schedule hereto

annexed.
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THE SCHEDULE.
PART 1.—GAZETTED OFFICERS.

-—

Department or office in which judgment- | g5cer to whom notice should be sent.

debtor is employed.
(1) (2)

High Court, Calcutta .++ | Accountant-General, Bengal;

Home Department : Offices of Adminis- | Controller, India- Treasuries, Calcutta..
trator-GGeneral, = Bengal, Criminal
Intelligence Department, Director-
General, Indian Medical Service,
Office of the Private Secretary to His
Excellency the Viceroy. . -

X-Ray Institute .. | Treasury Officer, Dehra Dun.

Offices in Port Blair «es | Treasury Officer, Port Blair.

PART 11.—NON-GAZETTED OFFICERS.

Department or office in which judgment- | 5 4o whé n.ot.ice | —

debtor is_employed.
(1) . (2)
High Court, Calcutta R Regis.tr_a: » High Court, Appellate or
_ riginal Side, according as the judg-
ment-debtor is employed on the
Appellate or Original Side,
Home Department -y .. | Registrar, Home Department,{Calcutta,
: . [=:-] Simla
Office of Administrator-General, Bengal - | Administrator-General, Bengal.
Criminal Intelligence Department ... | Director, Criminal Intelligence, Simla.
Office of Director-General, Indian Medi- | Secretary tothe Director-General,
cal Service, Indian Medical Services, Simla.===
X:Ray Institute . | Superintendent,’ - X.Ray  Institute;
: Dehra Dun,

‘Offices in Port Blair ®# @9, - | Superintendent, Port Blair,
‘Office of Private Secretary to His Excel- | Registrar, Office of the Private Secre-
lency the Viceroy. : " tary to His Excellency the Viceray,
: Calcutta,
' Simia -

(5) Legislative Department Notification No, 63, dated the gth December rgro.

In pursuance of Order XXI, Rule 48, sub-rule (1) of the rules in
the First Schedule to the Code of Civil Procedure, 1908, the Governor-
General in Council is pleased to direct that notices of orders attaching
the salary or allowances of personms employed in the Legislative
Department shall be sent to the officers specified in column 2 of the
schedule hereto annexed. '
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THE SCHEDULE—contd.

Class of employee. Officer to whom notice should be sent.

(1) (2)
Gazetted officers s ... 1 Comptroller, India Treasuries, Calcutta
Non-gazetted officers L Reg;llsct:ar, Legislative Department,
Calcutta,

Simla

-

'{6) Public Works Department Notification No. 101, dated the gth December
1910,

In pursuance of Order XXI, Rule 48, sub-rule {1) of ¢the rules in

the First Schedule to the Code of Civil Procedure, 1908, the Governor-
..General in Council is pleased to direct that notices of orders attaching
the salary or allowances of persons employed in the Public Works.
Department of the Government of India, and in the officessubordinate
to the Public Works Department, shall be sent to the officers specified

in each case in column 32 of the schedule hereto annexed.

PART |.—GAZETTED OFFICERS.  —

Department or office in which judgment-
debtor is employed.

(1)

Ofﬁ.e'er to whom notice should be sent.

{2)

Public Works Department and officers of
" the Consulting Architect to the Govern-
ment of India and Electrical Advisor to
the Government of India.

Comptroller, India Treasuries,

PART I.—NON-GAZETTED OFFICERS.

Department or office in which judgment-
. debtor is employed,

(x)

Officer to whom notice should be sent..

(2)

Public Works Department ... sie

" Office of the Consulting Architect to the
. Government of India,

Office of the Electrical Advisor to the
Government of India. :

_Rmar, Public Works Department,.

Simla_ :

- Consulting Architect to the Governmen

of India, Caleutta,

Simia
Electrical Advisor to the Government
of India, Calcutta. . . -
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THE SCHEDULE—contd.

A7) Educational Department General Notification No..28, dated the r3th ]a.nuar-y
' 1011,

In pursuance of Order XXI, Rule 48, sub-rule (1) of therules in the
First Schedule to the Code of Civil Procedure, 1908, the Governor-
‘General in Council is pleased to direct that notices of orders attaching
the salary or allowances of persons employed in the Departmént of
Education of the Government of India, and in offices subordinate to
that Department, shall be sent to the officers specified in each case in
~column 2 of the schedule hereto annexed.

g

PART [.—GAZETTED OFFICERS. -

Department or office in which judgment-
debtor is employed.

(1)

Officer to whcm'nbtice should be sent,

(2)

Office of the Presidency Senior Chaplain,
Church of Scotland, Bengal.

Department of Education, Offices of
Census Commissioner for India,
Directcr-General  of
Lord Bishop’s Chaplain, Calcutta,
Archdeacon of Calcutta, Registrar of
the Diocese, Calcutta, Sanitary
Commissioner with the Govérnment
of India, Imperial Library, Imperial
Record Department, Board of Exami-
ners, and Indian Museum.

Central Research Institute

Archzology, |

At;:countant-General, Bengal,

Comptroller, India Treasuries, Calcutta.

Treasury Officer, Kasauli.

PART II.—NON-GAZETTED OFFICERS,

Department or office in which judgment=
debtor is employed.

()

Officer to whom notice should be sent.

(2).

- Department of Education

‘Office of Census Commissioner for India
‘Office of Director-General of Archzology

—Office of Lord Bishop’s Chaplain, Cal-
cutta, oy -
“Office of Presidency Seniof Chaplain,

Church of Scotland, Bengal. -
Office of Archdeacon of Calcutta
Office’ of Registrar of the Diocese of

Calcutta,

_'Re(g'grugr,- Departmerft of Educaﬁqn.

Simla o " p
Census Commissioner for India, Simla.,

Director-General of Archzology, Simla,

Bishop’s Chaplain, Calcutta,

Presidency Senior Chaplain, Church o
Scotland, Bengal, Calcutta, ~

Archdeacon of Calcutta, Calcutta,

Registrar of the Diocese of Calcutta,
Calcutta, '
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THE SCHEDULE—contd.
PART II—NoON-GAZETTED OFFICERS —concld,

Department or office in which judg ment-
debtor is employed.

(1)

Officer to whom notice should be sent.

(2)

Office of Sanitary Commissioner with the
Government of India.

Central Research Institute .

Imperial Library

Imperial Record Department

Office of Board of Examiners

Indian Museum ...

| Secretary

Sanitary Commissioner with the Govern--
ment of India, Simla.”
Director, Central Research Institute,
Kasauli,
Librarian, Imperial Library, Calcutta,

Officer in charge of the Records of the-
Government of India, Calcutta,

Secretary to the Board of Examiners,.
Calcutta.

to the Trustee, Indian:

Museum, Calcutta,

(8) Railway Department Notification No, 16, dated the zoth January 1911,

In pursuance of Order XXI, Rule 48, sub-rule (1) of the rules in
the First Schedule to the Code of Civil Procedure, 1908, the Governor~-
General in Council is pleased to direct that notices of orders attaching
the salary or allowances of persons employed under the Railway Board,

and in Railway offices subject to

the administrative control of the:

Railway Board, shall be sent to the officers specified in each case in.
column 2 of the schedule hereto annexed.

Department or office in which judgment-
debtor is employed.

(1)

Officer to whom notice should be seat.

(2)

Railway
Gazett:

.Non-gazetted officers

Department (Railway Board)—
ed officers

L

aee e

State Railways worked by or being con-
structed by the State.

Officé of State Railway Coal Superinten-

dent.

Office of Superintendent, Local Manu-
factures, Calcutta.

Office of Superintendent, Local Manu-
factures, Bombay, '

Comptroller, India Treasuries, Calcutta.

Registrar, Railway Department (Rail-
B , Calcutia_
way Board)

Examiner of Accounts of the Railway

concerned, except when the Examiner
- of -Accounts is personally concerned,.

.in which case the Accountant-General,_

‘| Railways, is the appointed officer.

Examiner of Accounts, Eastern Bengal:
State Railway.

Government Examiner of Railway
Accounts Bombay,
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THE SCHEDULE—contd.

Department or office in which judgment-
debtor is emploved.

(1)

Officer to whom notice should be se

(2)

North Western Railway Collieries

State lines worked by Companies and
Companies’ lines.

Office of Senior Government Inspector,
Circle No. 1, Calcutta.

Office of Junior Government Inspector,
Rangoon.

.Office of Senior Government Inspector,
Circle No, 11, Calcutta.

Office of Junior Government Inspector,
Circle No. 11, Calcutta.

Office of Senior Government_ Inspector, |

Circle No, 111, Lucknow.
Office of Junior Government Inspector,
"Circle No. 111, Gorakhpur.

Office of Senior Government Inspector,
Circle No, 1V, Lahore,

Office of Senior Government Inspector, |3

- Circle No. V, Bombay.

Office of Junior Government Inspector,
Circle No, V, Bombay. -

Office of Senior Government [nspector,
Circle No, VI, Bombay.

Office of Junior Government Inspector,
Circle No. VI, Bombay.

Office of Senior Government Inspector,

- Circle No. VI1I, Madras,

‘Office of Junior Government Inspector,
Circle o, VII, Madras,

«Office of Government Examiners of Rail-
way Accounts.

Examiner of Accounts, North-West
Railway.

Chief Auditor of the Railway ¢
cerned.

‘Government Examiner of Raily
Accounts, Calcutta,

Government Examiner of Accou
Burma Railways, Rangoon,

Government Fxaminer of Raik
Accounts, Caicutta.

Examiner of Accounts, Oudh :
Rohilkhand Railway, Lucknow,
Government Examiner of Accow
Bengal and North-Western R

way, Gorakhpur.
Examiner of Accounts, North-West:
Railway, Lahore. .o

1! Governmient Examiner of Rails

i' Accounts, Bombay.

J

Government Examiner of Railw
Accounts, Madras.

The Government Examiner concern
except when he is himself persona
concerned in which case the Accor
tant-General, Railways, isthe app¢

ted officer,

(9) Finance Department (Accounts and Finance) Notificatiox No. 1153~/

-dated the 24th Febru

19t1, as amended by

Finance Department (Accountsa

Finance) Notification No. 657-A., dated the 15th October 1gr2. .
In pursuance of Order XXI, Rule 48, sub-rule (1) of the rules

. the First Schedule to the Code of Civil Procedure, 1908, the Go

. General in Council is pleased to direct that uotice,s ogf o;ders att‘;?:rhliﬁ
-the salary or allowances of persons employed in the Finance Depar
];-;ent c;:f thehGO\g:iznmcnt of India, and in offiges subordinate to it, she
_be sent to the officers specified in each case in colun A

hereto annexed. e ¢ 0k the schioda
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THE SCHEDULE—contd.
PART I.—GAZETTED OFFICERS.

Department or office in which judgment-
debtor is employed.

(1)

Officer to whom notice should be sen¢,

(2)

Finance Department: Offices of the
Comptroller and Auditor-General, the
Head Commissioner of Paper Cur-
rency and the Mintand Assay Master,
Calcutta

Office of the Mint and Assay Masters, |

Bombay.

Office of the Accountant-General and
Commissioner of Paper Currency,
Madras. -

‘Office of the Accountant-General and
‘Commissioner of Paper Currency,
Bombay. )

Office of the Accountant-General, Bengal

Office of the Accountant-General, United .

Provinces. .
Office of the Accountant‘Genera! and
Commissioner of Paper Currency,

Punjab.

Office of the Accountant-General and
Commissioner of Paper- Curency,
Burma,

Office of the Accountant-General, Eastern
Bengal and Assam.

‘Office of the Accountant-General, Post |

* Office and Telegraphs. _
Office of the Comptroller, India Trea-

suries, .

Office- of the. Comptroller, Central
Provinces.

Office of the Examiner of Accounts,
Military Works ices,

Office of the Accountant-General, Rail-

ways. ; _

Office of the Examiner of Accounts,
North-Western Railway,

Office of the Examiner of Accounts,
Eastern Bengal Railway,

‘Office of the Examiner of Accounts,
Oudh and Rohilkhand Railway.

“Office  of the Examiner of Accounts,

- Lower Ganges Bridge Project, -

-Office of the Government Examiner of
Railway Accounts, Madras.

- Office of the Government Examiner of
Railway Accounts, Bombay,

Comptroller, India Treasuries, Calcutta,

Acccountant-General, Bombay,

* Accountant-General and Commige=
sioner of Paper Currency, Madras.

* Accountant-General and Commis-
sioner of Paper Currency, Bombay.

* AccountantsGeneral, Bengal.

* Accountant-General, United Provin-
ces, Allahabad.

* Accountant-General and Commis-
sioner of Paper Currency, Punjab,
Lahore.

* Accountant-General and Commis-
sioner of Paper Currency, Burma,
Rangoon,

* Accountant-General, Eastern Bengal
and Assam, Shillong.

* Accountant-General, Post Office and
Telegraphs,Calcutta.

* Comptroller, India Treasuries, Cal-
cutta. ¥

* Comptroller, Central  Provinces,
' Nagpur.

* Examiner, of Accounts, Military
Works Services, Simla,

Comptroller, India Treasuries.

1 Examiner of Accounts, North-Wes-
tern Railway.

1 Examiner of Accounts, Eastern Ben-
gal Railway. . o

+ Examiner of Accounts, Oudh and
Rohilkhand Railway.

T Examiner of Accounts, Lower Ganges
Bridge Project. ’

( Examiner of Accounts, Oudh anti
Rohilkhand Railways.

* Except where the head of the office is himself concerned, in. which case the

Comptroller-General is the appointed officer,
1 Except where the head of the office is himself conczrnzd, in which case the

-Accountant-General, Railways, is the appointed officer.
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THE SCHEDULE-—.contd.
PART I.—GAZETTED OFFICERS—concld.

Department or office in which judgment-
debtor is employed,

()

Officer to whom notice should be sent..

(2) .

Office of the Government Examiner of
Railway Accounts, Calcutta,

Office of the Government Examiner of
Railway Accounts, Rohilkhand and
Kumaon Railway Company.

Office of the Government Examiner of

- Railway Accounts, Bengal and North-
Western Railway.

Office of the Government Examiner of
Railway Accounts, Assam-Bengal
- Railway. !

QOffice of the Government Examiner of

Railway Accounts, Burma Railways.

% Examiner of Accounts, Oudh and!

Rohilkhand Railways,

J

PART 11.—NON-GAZETTED OFFICERS.

Department or office in which judgment-
debtor is employed. '

(1)

Officer to whom notice should be sent,.

(2)

Finance Department

Office of the Comptroller and Auditor-
General,

Office of the Head Commissioner of
Paper Currency. ;

Office of the Mint Master, Calcutta ...

Office of the Assay Master, Calcutta ...

Office of the Mint Master, Bombay

Office of the Assay Master, Bombay ...

Office of the Accountant-General and
Commissioner ~ of  Paper Currency,
Madras.

Office of the Accountant-General and

Commissioner of Paper Currency,
Bombay. . -
Office of the Accountant-General and

Commissioner
- Bengal. - .
Office of the Accountant-General and
Commissioner of Paper Currency,
United Provinces. ; )
Office of the Accountant-General and
* Commissioner of Paper Currency,
Punjab.
. Office’ of the Accountant-General and
" Commissioner of Paper Currency,
Burma, ' , -

of Paper Currency,

Registrar, Finance Department, Cal--
cutta, Simla. i

Comptroller and Auditor-Generals
Calcutta, ary |

Assistant  Comptroller-General  in
charge, Paper Currency, Calcutta.

Mint Master, Calcutta,

Assay Master, Calcutta,

Mint Master, Bombay.

Assay Master, Bombay.

Accountant-General and Commissioner-
of Paper Curréncy, Madras,

Accounta'nt-Géneral and Commissioner-
of Paper Currency, Bombay.

Accountant-General, Bengal, Calcutta.
Accountant-General, United Provinces,
Allahabad.

Accountant-General and Commissioner-
of Paper Currency, Punjab, Lahore..

Accountant-General and Commissioner-
.~ of Paper Currency, Burma, Rangoon,.
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THE SCHEDULE—contd.
Part I[.—NON-GAZETTED OFFICERS— concld.

Department or office in which iudgment—{ .
debtor is employed. ’ Officer to whom notice shouid be sent.

(1) | (2)

‘Office of the Accountant-General, | Accountant-General, Eastern Bengal

Eastern Bengal and Assam. and Assam, Shillong. X Wy
Office of the Accountant-General, Post | Accountant-General, Post Office and
Office and Telegraphs. i _ Telegraphs, Calcutta. 407,

‘Office of the Comptroller, India Trea- | Comptroller, India Treasuries, Calcutta.

suries.
Office of the Comptroller, Central Pro- | Comptroller, Central Provinces, Nage
vinces, ur. -
Office ol {lic Examiner of Accounts, | Examiner of Accounts. Military Works
Military Works Services, Services, Simla.
Currency Office, Karachi ... ...; Deputy Commissioner of Faper Cur-
rency, Karachi.
Currency Office, Cawnpore .«» | Assistant Accountant-General m charge,
| Paper Currency, Cawnpare.
Office of ke Accountant General, Rail- | Accountant-General, Railways,

ways.
Officc of the Examiner of Accounts, | Examiner of Accounts, North-Weste:

North-Western Railway. Railway.
Office of the Examiner of Accounts, i Examiner of Accounts, Eastern Bengal

Eastern Bengz1 Railways. I Railway. '

Office of the Examiner of Accounts,, Examiner of Accounts, Oudh and
Qudh snd Rohillchand Railway. i Rohilkhand Railway.

Office of the LExaminer of Accounts,, Examiner of Accounts, Lower Ganges
lL.ower Ganges iiridge Project. |  Bridge Project.

Office of the Govern:nent Examiner of |
Railway Accounts, Macras. ,

Office of the Government Examiner of
Railway Accounts, Bombay. !

Office of the Government Examiner of
Railway Accounts, Calcutta.

Office of the Government Examiner of’

Railway Accounts, Rohilkhand and
Kumaon Railway Company. +Examiner of Accounts, Owdh and

Office of the Government Examiner of Rohilkhand Railway.
Railway Accounts, Bengal and North-
Western Railway.

Office of the Government Examiner of
Railway Accounts, Assam-Bengal
Railway. '

Office of the Government Examiner of
Railway Accounts, Burma Railways, )’

. (10) Department of Revenue and Agriculture General Notificatiorr No, 756,
dated the z1st March 1911,

In pursuance of Order XXI, Rule 48, sub-rule (1) of the rules in
the First Schedule to the Code of Civil Procedure, 1908, the Governor=-
General in Council is pleased to direct that notices of orders attaching
the salary or allowances of persons employed in the Department of
Reveoue and Agriculture of the Government of India, and in the
Departments under the administrative control of the Department of
Revenue and Agriculture, shall be sent to the officers apecified in each
case in column 2 of the schedule hereto annexed. .
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THE SCHEDULE—contd.
PART I.—GAZETTED OFFICERS.

Department or office in which judgment-
debtor is employed. '

(0

Officer to whom notice should be sent,

(2)

‘1. Department of Revenue and Agri-
culture, Government of India, includ-~
ingFthe office of the [nspector-General
of Forests to the Government of India.

2. Forest Research Institute =and
College, Dehra Dun.

3. Survey of India Department = = ...

4. Imperiai Meteorological Department,
Simla. ;

5. Offices oi the Director, Colaba and
Alibag Observatories, Bombay and
of the Director, Kodaikanal and
Madras Observatories.

6. Imperial Agricultural Department
including the Offices of the Inspector-
General of Agriculture in India, Pusa
‘and the imperial Cotton Specialist,
Poona. .

7. Agricultural Research Institute and
College, Pusa.

8. Office of the Inspector-General, Civil

Veterinary Department, Simla.
- 9. Imperial Bacteriological Laboratory,
Muikhtesar. .

10. Government -Cattle Farm, Hissar ...

1. Civil Veterinary Department, Sind,
Baluchistan and Rajputana.

12, Office of the Veterinary Officer In- ||

vestigating Camel Diseases, Lahores,
13. Baotanical Survey of India including
Reporter on Economic Products and
the Indian Museum' Industrial Sec-

tion.

-Comptroller, India Treasuries,

Calcutta,

PART I1.—NON-GAZETTED OFFICERS.

Department of office in which judgment~
debtor is employed,

(1)

Officer to whom notice should be sent.

(2)

1. Department of Revenue and Agricul-

© ture, Government of India, including
the office of the Inspector-General of
Forests, . .

2. Office of the President, Forest Re-
search Institute and College.

3. Office of the Imperial Sylviculturist

R'egistfarl, Department of Revenue and
g aigca::;: ture, Government of lnd:a,l
“Simla .
President, Forest Reseatch Institute
-and College, Dehra Dun, -
Imperial-Sylviculturist, Dehra Dun,

v crgdagy foorirelan. eovestroa it . e, mhaesra
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THE SCHEDULE—contd.

PART [l.—NON-GAZETTED OFFICERS —contd.

Department or office in which judgment-
debtor is employed,

(1)

Officer to whom notice should be sent.

(21

4. Office of the Imperial Forest Botanist

5. Office of the Imperial Forest Econo-
mist,

6. Office of the Forest Zoologist

7- Office of the Forest Chemist

e

8. *Survey of India Department
(Trizonometrical Surveys). -
9. Survey of India Department
(Northern Circle). F +
10, Survey of India Department
(Southern Circle.}
11. Survey of India Department

(Eastern Circle).

12. Survey of India Department (Office
of Superintendent, Map Publication),|

13. Survey of India Department ( Photo-
Litho Office).

14, Survey of India Department
(Engraving and Drawing Offices,

15. Survey of India Department (Map
Record and Issue Office),

16, Survey of India Department
(Mathematical Instrument Office),

17. Survey of India Department (Simla
Drawing Office).
® Sumg of India Department (Sur-
veyor-General’s Office),
Meteorological Office, Simla
Meteorological Office, Madras
21. Meteorological Office, Bombay
.22, Meteorological Office, Calcutta
23, Meteorological Office, Allahabad ..,
24, Office of the Director, Colaba and
Alibag Observatories,
25, Office of the Director, Kodaikanal |
and Madras Observatorics.
Meteorological Department (whole-
time observers other than those
employed in Nos, 19 to 25 above).
27, Office of the Inspector-General of
~ .Agriculture in India.
28. Office of the Imperial Cotton
Specialist, Poona.
.29, Agricultural Research Institute and
College, Pusa,

18,
19, 1

20.

26.

| Sy e ——

Imperial Forest Botanist, Dehra Dun.
Imperial Forest Economist, Dehra Dun.-

Forest Zoologist, Dehra Dua,

Forest Chemist, Dehra Dun.

Superintendent, Trigonometrical Sus-
veys, Dehra Dun,

Superintendent, Northern Circle, Survey
of India Department, Mussoorie.

Superintendent, Southern Circle, Survey
of India Department, Bangalore.

Superintendent, Eastern Circle, Survey
of India Department, Shillong.

Superintendent, Map  Publication,
Survey of India Department,
Calcutta.

ficer in charge, Mathematical Instru-

ment Office, Survey of India Depart-

ment, Calcutta.

Officer in charge, Simla Drawing Office,
Simla.. :

Registrar, Surveyor-General’s Office,
Calcutta. g
Director-General of Obse
Meteorologist, Madras.
Meteorologist, Bombay.
Meteorologist, Calcutta.

Meteorologist, Allahabad,

Director, Colaba and Alibag Obser-
vatories, Bombay (Colaba),

Director, Kodaikanal. and Madras -
Observatories, Kodaikanal,

Director-General of  Observatories;

Simla,

Inspector-General of Agriculture in
" India, Pusa, Bengal,
Imperial Cotton Specialist,

Director, Agricultural Research Institute
and College, Pusa, Bengal. )

o

rvatories, Simla.

Poona,

* Nore.—Entries Nos. 8 to 18 in Part
-classes of establishments :—

11 of the Schedule include the folowing -

Sub-Assistant Superintendents, old Provincial Service; Suﬁ-Ass?stant-Sﬁpgrin-

3

-tendents, Upper Subordinate

Ministerial Establishment (clerks, printers,

engravers, photographers, artificers, etc,); and Lower Subordinate Service (sur-
-yeyors, writers, computors, draftsmen, etc), .
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THE SCHEDULE—contd.
" PART II.—NON-GAZETTED OFFICERS —concld.

Department or office in which judgment-
debtor is employed.

(9

Officer to whom notice should be sent,

(2)

30, Office of the Inspector-General,
Civil Veterinary Department,

31. Imperial Bacteriological Laboratory,
Mukhtesar, .
32, Government Cattle Farm, Hissar ...

33. Civil Veterinary Department, Sind,
Baluchistan and Rajputana,

34. Office of the Veterinary Officer
. Investigating Camel Diseases.

35. Botanical Survey of India, including
assistant for mati¢ work, the
Reporter on nomic Products,
ancﬁhe Indian Museum, Industrial

-Section. i
36, Office of the Board of Scientific
Advice.

Personal Assistant to the Inspector-
General, Civil Veterinazy Department,
Simla,

Imperial Bactericlogist, Mulkhtesar,.
District Naini Tal, United Provinces,

Superintendent, Government Cattle

arm, Hissar. ;

Superin‘endent, Civil  Veterinary

epartment, Sind, Baluchistan and.
Rajputana, Karachi, Sind,

Veterinary Officer Investigating Camel
Diseases, Lahore.

Director, Botanical Survey of India,
Sibpur, Howrah.

Secretary, Board of Scientific Advice,,
Royal Botanic Gardens, Sibpur,
Howrah, .

(11) Judicial Department Notification No.£702, dated the 25th May 1911.

In pursuance of Order XXI, Rule 48, sub-rule (1) of the rules in the:
First Schedule to the Code of Civil Procedure, 1908, the Governor-
General in Council is pleased to direci that notices. of orders attaching
the salary or allowances of gazetted and non-gazetted officers employed

undet the orders of the Military

Secretary to His Excellency the-

Viceroy shall be sent to the officers specified in each case in column 2

of the schedule hereto annexed

PART I.—GAZETTED OFFICERS.

Designation of officer,

(1)

Officer to whom notice should be sent.
(2)

Military Secretary and Aides-de-Camp

Stothe\’_icerqth ‘;

urgeon to the Viceroy.

Comptroller, Viceroy’s Household.

" Personal Assistant to the Military

to the Viceroy.

Assistant Surgeon to the Viceroy

Superintendent, Viceregal Estates,
imla Subdivision,

Commandant and Adjutant, Viceroy’s

Body Guard, -

Dt;paty Controller, Military Accounts:
th {Lucknow) Division.

Comptroller, India Tré.asuries.

Accountant-General, Public Works,.
" Bengal.

Deputy Controller, 7th (Meerut) Division

3
o
o
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THE SCHEDULE—contd.
PART I, —-NON-GAZETTED OFFICERS.

Designation of officer.

(1)

Officer to whom notice should be sent.

(2)

Superintendent, Viceregal Estates, Cal-
cutta Subdivision.
Superintendent, Viceregal

(Gardens,
Simla, :

Foreman Engineer, Viceregal Hstates,

Simla.
Office of the Military Secretary to the

Viceroy.
Offices of the—
Superintendent, Viceregal Estates, Simla.
Superintendent, Viceregal Istates,
Caleutta.

Director of Music and eslablishment of
His Excellency the Viceroy’s Band,

Deputy Accountant-General, Public

Works, Bengal.
Military Secretary to the Viceray.
Superintendent, Viceregal Estates,
Simla.
Personal Assistant to
Secretary to the Viceroy,

the Military

Superintendent, Viceregal Estates, Simla.
Superintendent, Viceregal  Estates,
Calcutta

Military Secretary to the Viceroy.

{12} Finance Department ( Mililé«zry Finance) Leave and Appointments
Notification No. 751-G., dated the 16th June 191x.

in pursuance of Order XX, Rule 48, sub rule (1) of the rules in the

First Schedale to the Code of Civil Procedure, 1908, the Governor-
General in Council is pleased to direct that notices of orders attaching
the salary or allowances of persons employed in the Finance Depart-
ment (Military Finance), and in the offices subordinate to the Govern-
ment of India in that Department shall be sent to the officers specified
in each case in column 2 of the schedule hereto annexed.

. PArT I.—GAZETTED OFFICERS.

Department or officein which judgment-

debtor is employed. Officer to whom notice should be.sent.

e

(1) (2)
Finance Department (Military Finance), | Comptroller, India I' reasuries,
: ) Calcutta, :
‘Office of the Military Accountant- | Deputy Controller of Military Accounis,
General. 8th ( Lucknow) Division, Lucknow.

Depitty Contreller of Military Accounts,
2nd (Rawalpindi) Division, Rawal~
pindi.

Office of the Controller of Military
Accounts, Northern Circle.

Office of the Deputy Controller of Military
Accounts, 1st (Peshawar) Division.

Office of the Divisional Disbursing
Officer, 1st (Peshawar) Division.

Deputy Controller of Military Accounts, |
_ 1st (Peshawar) Division, Peshawar.
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THE SCHEDULE—contd.
PART I.—GAZETTED OFFICERS—contd.

Depariment or office in which judgment-~
debtor is employed.
()

Office of the Deputy Controller of
Military Accounts, 2nd (Rawalpindi)
Division. :

Office of the Divisional Disbursing
Officer, 2nd {Rawalpindi) Division.
Office of the Deputy Controller of
Military . Accounts, 3rd (Lahore)

Division. ;

Office of the Divisional Disbursing
Officer, 3rd (Lahore) Division.

Office of the Conuoller of Military
Accounts, Western ( ircle.

Officer to whom notice should be sent.

(2)

3
| Deputy Controller of  Military
r . Accounts, z2nd (Rawalpindi) Divi-
sion, Rawalpindi,
J
9
I}'Deputy Controller of Military Accounts,
3rd (Lahore) Division, Lahore,

l

JDeputy Contr« ller of Military Accounts,
6th (Poona) Division, Poona,

Office of the Deputy Controller of )
Military Accounts, 4th (Quetta) || Deputy  Controller of = Military
Division. . . ¢ -~ Accounts, 4th (Quetta) Division,,
Office of the Divisional Disbursing Quetta.
- Officer, 4th {Quetta) Division. J
Office of the Deputy Controller of ) -
Military = Accounts, sth {(Mhow) | | Deputy  Controller of  Military’
Division. : |+ Accounts, sth (Mhow) Division,
Office of the Divisional Disbursing |1  Mhow,
Officer, 5th {Mhow) Division. ]
Office” of the Deputy Conroller of |
Milinary ~ Accounts, 6th (Poona) L!.)eputy Controller . of Military
Division. - Accounts, 6ih (Poona) Division,
Office of the Divisional Disbursing Poona, '
Officer, G6th {Poona Division. J
Office of the Controller of Military | Deputy Controller  of  Military
Accounts, Eastern Circle, Accounts, &h (Lucknow) Division,
Office of the Deputy Cotroller of |]
Military  Accounts, 7th (Meerut) || Deputy  Controller of - Military
Division. »  Accounts, 7th (Meerut) Division,
Office of .the Divisional Disbursing Meerut.
Officer, 7th (Meerut) Division, J
Office of the Deputy Controller of | ‘
Military Accounts, 8th (Lucknow) | | Deputy Controiler of  Military
Divisior, ! - Accounts, 8th (Lueknow) Di\ision,
Office of the Divisional Disbursing -} Lucknow,
Officer, 8th (Lucknow) Division,
Office of 'the Deputy Collector of [}

© Military Accounts in Independent
. charge, gth {Secunderabad) Division.

Office of the Divisional Disbursing
Officer, oth (Secunderabad) Division.

Office of the Deputy Controller of
Military . Accounts in Independent
charge, Burma Division. '

Office of the Divisional 'Disbursing |

Officer, Burma Division. -
Office of the Controller of Military
Supply Accounts.

| Examiner of Military Accounts, gth
(' (Secunderabad) Division, Bolarum,

)

v

Controller  of Military
Accounts, Calcutts ;

Examiner of Military Accounts, Burma.
Division, Maymyo. :

L

Supply:
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THE SCHEDULE—contd.
PART 1.—GAZETTED OFFICERS—concld.

Department!or office in which judgment-
debtor is employed.

Officer to whom notice should be sent.

(1) (2)
Office of the Chief Accountant, Bombay
Dockyard. Controller of Marine  Accounts,
Office of the Accountant, Kidderpore Calcutta. ;
Dockyard.

PART II,—NON-GAZETTED OFFICERS,

Department or office in which judgment-
debtor is employed.

m

Officer to whom notice should be sent,

(2)

-Hinance Department (Military Finance)

Office of the
General,
Oftice of the Controller of
Accounts, Northern Circle.
Office of the Deputy Controller of
Military Accounts, .1st Peshawar

Division,

Office of the Deputy Controller of
Military Accounts, znd (Rawalpindi)
Division.

Office of the
Military  Accounts,

Military Accountant-

Military

Deputy Controller. of
ard (Lahore)
Division,

Office of the Divisional D:sbutsmv
Officer, 1st (Peshawar) Division,

Office of the Divisional D:sbursmg
Officer, znd {Rawalpindi) Divisicn.

Office ot the Divisional Disbuising
Ofticer, 3rd (Lahore) Division.

Office of the Controller of Military
Accounts, Western Circle.

Office of the Deputy Controller of
Military  Accounts, 4th (Quetta)
Division.

Office of the Deputy Controller of
Military  Accounts, 5th (Mhow)
Division.

Office of the Deputy Controller of

Military  Accounts, 6th (Poona)
Division,
Office of the Divisional Disbursing

Officer, 4th (Quetta} Division,

Registrar, Finance Department (Milie
tary Finance), Simla,
Military Accountant-General, Simla.

Controller of Military Accounts, Nor-
thern Cirele, Rawalpindi.

Deputy Controller of Military Accounts,
1st (Peshawar; Division, Peshawar.

Deputy Controller of Miliary Accounts,
zndd (Rawalpmdlj Duvision, Rawal-~
pindi,

Deputy Controller of Military Accounts,
3rd (Lahore) Division, Lahore,

Divisicnal Disbursing Officer, 1st
(Peshawar) Division, Peshawar.
Divisional Disbursing Officer, 2nd

(Rawalpindi) Division, Rawalpindi. °

Divisional Disbursing Officer, 3rd
(Lahore) Division, Lahore.

Controller of Military Accounts, Western
Circle, Poona.

Deputy Controller of M:Iltary Accoants,
4th (Quetta) Division.

Deputy Controller of Military Accounts,
sth ( Mhow) Division, Mhow,

Deputy Controller of Mlhtary Accounts,
6th (Poona}) Division, Poona.
Divisional Disbursing Officer, 4th,

(Quetta) Division, Quetta,
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PART I1.—NON-FAZETTED ‘OFFICERS—contd.

Department or office in which judgment-
- debtor is.employed.

2

Office of the Divisional Disbursing
Officer, 5th{Mhow) Division.

Office of the Divisional Disbursing |
Officer, 6th {Poona) Division, Poona,

Office of the Controller of Military
Accournts, Eastern Circle.

Office of the Deputy Controller of
Military «ecounts, 7th (Mﬁeru't].
Division,

Office «f the Deputy Controller of
Military Accounts, 8th (lLucknow)
Division

Office of the Deputy Com;miler of
Military Accounts in Tndependent
charee, gth {Secunderabad) Division,
flice of tbe Divisional Disbursing
Officer, gth {Secunderabad) Divisicn,

 Office of the Deputy Controller of
Military Acccunts in  [ndependent
charge, Burma Uivision. i

Office of the Divisional
Officer, Burma Division.

Office of the Controlier of
Supply Accourts.

Office of the Chief. Accountant, Bombay
Dockyard.

Office of the Accounzant, Kidderpore
Dockyard.

Disbursing

Military

PR

Officer to whom naotice should be sent,

{2) ¥y

sth

Divisional Disbursing Officer,
(Mhow) Division, Mhow.
Divisional Disbursing Officer, 6th

(Poona) Division, Poona.

Controller of Militaiy Accounts, Eastem
Circle, Lucknow,

Deputy Controller of Military Accounl:s
7th { Meerut) Division, Meerut.

Deputy Controller of Mititary Accounts,
8th (Lucknow) Division, Lucknow,

Deputy Controller of Military Ac-
cimnts in Independent charge, gth
{Secunderabad) Division, Rolarum.

Deputy Controller of Miiitary Accounts
in Independent charge, Burma Divi-
sion, Maymvo.

Dirisional Disbursing Officer, Burma
Division, Maymyo.

Controller of Military Supply Accounts, .
Calcutta,

Chief Accountant, Bombay Dnckyard
Bombay

Accountant, Dockyard,

Kidderpore
Calcutta. .

(x3) Judicial Department Notification No. 77, dated the 1oth June rgrr.

In pursuance of Order XXI, Rule 48, sub-rule {1) of the rules in
the First Schedule to the Code of Civil Procedure, 1908, the Lieuten-
ant-Governor is pleased to direct that notices of orders atfaching the
salary or allowance of officers shown in column 1 of the schedule

hereto annexed, shall be sent to the

officers specified in- each case in

column z of the schedule hereto annexed : —

Ofﬁcers whose salary is to be attaehed,

Officer to whom notice should be sent.

(1) (2)
1. Gazetted  officers stationed = in |
Rangoon belonging to the followmg .
Departments :— The Accountant-General, Burma,

(a) Land Revenue (including Settle-
ment and Land Records) and
General Administration,

o




(17

)

THE SCHEDULE-—contd.

Officers wkuse salary is to be attached,
\0)

Officer to whom notice should be sent.
(2)

1. Gazetted officers stationed in Rangoon
belonging to the following Depart-
ments :—coneld,
(%) Excise -..
(¢} Income-tax
(d) Political
() Samps
(f) Accounts

(g) Judicial

(k) lrison .

(z) Registration

/) Police ...
(k) Marine

({) Educat'on
{m) Ecclesiastical
{n) Medical

(¢) Sanitary

(p) Veterinary
(g) Agricultural
(r) Printing

2. The following gazetted officers or
classes of gazetted officers stationed
outside Rangoon :—

{a) All officers of the Burma Com-
mission.
{6) Judges of the rank of District
udge or higher rank.
(¢) Superintendents of Jails.
(d) Officers ~f the Civil Palice of

the rark of Assistant Superin.
tendent or higher rank,

(&) Officers of the Military Police of
the rank of Assistant Coman-
dant or. Assistant Adjutant or
higher rank,

{f) Port Officers, the Marine Tran-
sport Officer, Mandalay, and the
Superintendent of Government
Vessels and Launches, Upper
Tnwpetovs o Seboili, e |

(£) In tors o ools, the In-
sp?c’:te:ess of Schools, the Head
Master and Technical Instruc-
tor, Government Engineering
Schocl, Insein, and the Super-
intendent of the Insein Reforma-
tory School.

{k) Government Chaplains - and
‘Chaplains of the Additional
Clergy Society.

(£) Civil Surgeons

(7) Gazetted officers of
tural Department,

..

the Agrict.li:

L The Accoentzct-General, Burma.

- 1he Accountant-General, Burma.
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Officers whose salary is to be attached, | Officer to whom notice should be sent.

{1)

(2)

2,

3.

If stationed in Rangoon ...

The following gazetted officers or |

classes of gazetted officers stationed
outside Rangoon—concld.

(&) The Superintendent, Archzolo-

gical Survey.

Officers (excluding clerks and
menials) belorging to any of the
departments specified in item 1
above, and not mentioned in any
other item in this list—

+ The Accountant-General, Burma,

If stationed outside Rangeon ... | The Treasury Officer of the district in-
which stationed,
4.” Officers of the Kheddah Department | The Treasury Officer -of the head-

5.

6, Officers

8.

9. Subordinate establishments,

Io,

Oﬂicers and establishment of the
Customs Department stationed in
Rangoon,

(excluding “clerks  and
menials) of the Customs Department
stationed outside Rangoon,

. Gazetted officers of the Public

‘Works Department of the rank of
Sub-Engineer and higher rank, and
all Accountants belonging to the
same depar tment.

Establishment of the Deputy Account-

ant-General, Public Works Branch.
office
or other, of Superintending Engi-
neers, Fublic Works Department,

and of the Sanitary Engineer, Burma,
Supervisors apd Subordinate Public
Works cfficers and office establish-
ment of Executive Engineers includ-
ing subdivisional clerks, -

J

quarters of the district in which
stationed,
The Chief Collector of Customs,

The Treasury Officer of the district in
which statiored,

The Deputy Accountant-Generai,.
Public Works Branch.

Superintending Engineer concerned
or Sanitary Enﬂmeer as the case
may be.

Executive Engineer,

11. Supervisors.and Subordinate Public |
‘W orks Officers and office establish~
ment of the following mdependent | 2=
subdivisions (— 5
Central Stores, Rangoon + Officer-in-charge.

Chin Hills, Falam ...

Mandalay Subdivision, Mandalay
Independent Lighthouse Sub-
division, Rangoon,

Circle.

15. The Conservator of Forests, Pegu

s

Circle.

The Chieffonservator of Forestss

12. The Chief. Conservator of Forests,
Burma, Burma.’
* 13. The Conservator of Forests, Northern| The Conservator of Foresfs, Northern:
Circle. Circle.
18. The Conservator of Forests, Southern [ The Conservator of Forests, Southern:

Circle,
The Divisional Forest Officer, Depét.
and Agency Division, Rangoon.

—~
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Officer whose salary is to be attached.’
(1)

Officer to whom notice should be sent,
(2)

16, The Conservator of Forests, Tenas-
serim Circle,
1%. All other Forest Officers
. Establishments in the Civil Secre-
turiat,

Establishments in the Public Works
Secretariat,

Establishment in the Chief Court,
Lower Burma (including Interpre-
ters, Licensed Translators and
Licensed Copyists and establish-
ment of the Rule Committee),
Establishment of the Judicial Com-
missioner, Upper Burma,
Establishment of the Financial Com-
missioner, Burma.

Establishments of all Magistrates in
Rangoon,

Establishment of the Central and
Local Stamp Depbts, Rangoon.
Establishment of the Superintendent,
Civil Veterinary Department in
Rangoon (including oftice establish-
ment and Veterinary Assistants).

. Establishmenrt of li:e Government
College, Rangoon,

Establishment of the Male and
Female Dispensary at Pazundaung
of the Kemmendine Dispensary and
of the office of the Senior Civil

Surgeon, Rangoon,

Establishment  of General

Hospital, Rangoon,

Establishment of the Government

Medical School, Rangoon, .

Establishment of the Government

Plague Hospital, Rangoon.

Establishment of Commissioners of

Divisions.

Establishment of Deputy Commis-

sioners (including Revenue,

Treasury, Judicial, Criminal, Stamp,

Registration and  Income-tax

Departments, Veterinary lnsgbctors,

Veterinary  Assistants, Bailiffs,

Process-servers, Trade Registration,

District Fund and District Cess

Fund establishments}).

. Establishment of Superintendents of
Excise (including office establish-
ment, Resident Excise Officers and
Excise Inspectors and Sub-Inspec-
tors).

x9.

20,

31,
22,
23
24.
25.

27.

28, the

29,
30.
3L
3z,

The Conservator of Forests, Tenasserim:
Circle, vule e
The Divisional Forest Officer. shal
The Under Secretary concerned or the
Assistant Secretary, as the case may

be.

The Assistant Secretary, Public Works-
Department,

The Registrar, Chief Court, Lower
Burma,

The Registrar of the Judicial Commis-~

. sioner’s Court.

The Assistant Secretary to the
Financial Commissioner.

The District Magistrate, Rangoon,

The Superintendent of Stamps, Ran-

oon,
‘1‘g he Superintendent, Civil Veterinary
Department, Rangoon.
The Principal of the College.
The Senior Civil Surgeon, Rangoon,

The Superintendent, General Hospital,.
Rangoon,

The Superintendént, Government

. Medical School, Rangoon,

The Medical Officer in charge,

Commissioners of Divisions,

Deputy Commissioners.

Superintendents of Excise.
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7

Officer whose salary is to be attached, r Officer to whom notice should be sent,

(1} (2)

34. Establishment of Superintendents | Superintendents of Jails.
of Jails (including office establish-
ment, jailors and jail warders), :

35. Establishment of District Superin- | District Superintendents of Police

- tendents of Police (including office
establishment-and police force).

:36. Establishment: of Adjutants and | The Adjutant or Commandant.
Commandants of Military Police
(including office establishment and
Military Police-force),

37. Establishment of Civil Surgeons | Civil Surgeons.
(including Civil Dispensary and

: Vaccination establishments).

38, Establishment of Land Records | Superintendent of Land Records.
Department (including office estab- :
lishment, Inspectors, Surveyors, etc.).

39. Establishment of Settlement De. | Settlement Officers,
partment (including Inspectors,
Suryeyars, etc.) _ -

40. Establishment of Deputy Inspectors | Deputy Inspectors of Schools,
of Schools (including office establish-

* ment and Schoolmasters of Verna-
cular schools within their circles).

.41, Schoolmasters of Government Euro- | The Inspector of Schools of the Circle
pean and Anglo-Vernacular Schools, [ in which they le. ;

42, Schoolmasters of Government Nor- | The Inspector of Normal Schools and
mal Schools. European Education, Rangoon,

.43. Establishment of all Departments | The Head of the Office,
mentioned in item I, not specifically
mentionod above, of the Forest
Department, Customs Department
outside Rangoon, and the Head-
quarters of the Inland Trade Regis-
tration Department, :

44. Municipal employees ... .. | President of the Municipality.

45. Employees of the Rangoon Port | The Chairman of the Port Commise
ommissioners. sioners, _

-46. Employees of Port Funds outside | The Port Officer.

Rangoon. . :
-47+ Boiler Inspectors and office estab- | The Chairman, Burma Boiler Commis-

lishment of the Burma Boiler Com- | sion,
mission. .




Circular Memorandum No. 10 of 1916.

From

THE REGISTRAR,
COURT OF THE JUDICIAL COMMISSIONER,
UPPER BURMA..

To
ALL JUDGES AND MAGISTRATES iN UPPER 'B‘U‘RMA.-

Dated Mandalay, the 28th Fuly 1916.

It has been brought 4o the notice of the Judicial Commissionerthat’
in a certain civil case two Sub-Inspectors with little knowledge of
finger print work represented themselves to be experts and gave evi-
dence on certain finger print exhibits before the Court and that as-
a result of the ““expert ” evidence of one of these Sub-Inspectors of
Police, the plaintiff became an accused and was sentup for trial ; that in
the Criminal case that ensued the District Magistrate ordered evidence:
of a Finger Print Expert to be taken on Commission, and the evidence
of this expert was directly contrary to the evidence of the Sub-Inspec--
tor who posed as an expert. -

As it is possible that similar cases have occurred elsewhere and have
escaped notice, the Judicial Commissioner desires to invite the atten--
tion of Judges and Magistrates to the orders contained in paragraph
643, clauses (f) and (g"), of the Burma Police Manual which define a.
 Proficient "’ and an “ Expert ” in connection with finger impressions.

When the services of an expert are required application should be
made to the Deputy Inspector-General of Police for Railways and Cri-~-

minal Investigation, Burma,

By order,
Ep. MILLAR,
Registrar..



Circular Memorandum No. 11 of ¥916.

FrOM

THE REGISTRAR,
COURT OF THE ]JUDICIAL COMMISSIONER,
UPPER BURMA;

To
ALL MAGISTRATES IN UPPER BURMA.

Dated Mandalay, the 215t August 1916,

The following orders of Government prescribing amended Rules
for the payment of the expenses of complainants and witnesses
attending Criminal Courts in Burma are reproduced below for infor-

mation and guidance of Courts in Upper Burma.
Amendments to the Upper Burma Courts Manual and the Guard

Book of Forms will be issued in due course,

By t.:arder,
Ep. MILLAR,
Registyay.



Judicial Department Notification No, gt, dated Rangoon, the zgth June 1916,

Under the provisions of section 5844 of the Code of Criminal

SE . P’'rocedure, 1898, and in supersession of the
Nassicial Departmes’ notifications cited in the mﬁgzn, the Lieu-
dated the t2th May 182, tenant-Governor, with the previous sanction of
Judicial Department  the Governor-General in Council, is pleased to
Notification  No. 131, make the following rules for the payment of
‘:gg";d the roth April ¢p, expenses of complainants and witnesses
attending any Criminal Court in Burma for the

purpose of any enquiry, trial, or other proceeding before such Court

ander the said Code.

Rules for the payment of the expenses of complainants and witnesses
attending any Criminal Court in Burma jfor the purpose of
any enquiry, tvial, or other proceeding before suck Court undey

the said Code.

I.—The. Criminal Courts may at their discretion pay, according to
the scale set forth in Rule III, the expenses of complainants and
witnesses either for the prosecution or for the defence— »

(1) in all cases which are cognizable by the police ;

{2) in all cases entered in column § of the Schedule {I as not
bailable ;
(3) in all cases in which witnesses are compelled to attend the
Court under sections 94, 103, 208, 217, 257, and 540 of the Code of
‘Criminal Procedure ; and

(4) in all cases where the prosecution is instituted orcarried on by,
or under the orders or with the sanction of, Government or any Judge,
Magistrate, or public officer, or in which the presiding officer thinks
the prosecution to be directly in furtherance of the interests of public
justice. :
: 11.—Expenses of complainants and witnesses shall be payable,
according to the scale set forth in Rule IIl, on account of their
journeys to and from the Court and for the days during which they
i:ave been absent from their homes for the purposes of the trial,
proceedings, etc.

Provided that—

(1) a Government officer giving evidence in his official capacity—

() when giving evidence at a place more than tive miles from

his headquarters, shall not receive anything under these
rules, but shall be given a certificate of attendance ;

(%) when giving evidence at a place not more than five miles
from his headquarters, shall receive under these rules actual
travelling expenses, but shall not receive subsistence, special .
nor expert allowances. w s

{(2) A Government officer giving evidence in his private capacity
shall receive actual travelling expenses under these rules, but
shall not receive subsistence, special or expert allowances.

~ {3) In cases in which the Magistrate acquits the accused under

section 245 or section 247 of-the Code of Criminal Procedure,



( 2 )

and is of opinion that the complaint was frivolous or
vexaiious, the expenses of the complainant shall not be paid.
II1.—The scale of expenses payable shall be as follows :—

(1) Ordinary labouving class of natives—T he actual railway
or steam-boat fare to and from the Court by the lowest.
class ; or, where the journey could not have been performed
by rail or steam-boat, actual travelling expenses up to a limit
of Rs. 2 a day by boat and of four annas a mile by road ; and-
an allowance for each day’s absence from home ot six apnar
to those who are residents of places other than the place
where the Court is held, and of four annas to those who are-
residents of the place where the Court is held. _ _

(2) Petty willage officers.—Double. the above rates of daily
allowanece ; same rates as above for railway or steam-boat.
fare, or actual travelling expenses by boat or road up to the
limit of Rs. 2 a day by boat and of four annas a mile by road.

(3) Persons of kigher ranks of life, suck as elerks, trades-

" people, village headmen and headmen of civcles.—Second
class railway or steam-boauv fare to and from the Court; or,
where the journey could not have been performed by rail or
'steam-boat, actual travelling expenses up to a limit ot Rs: 4 a-
day by boat and of six annas a mile by road; and an allowance
not to exceed, except in special cases, Rs. 3 for each day’s
absence from home to Europeans or Anglo-Indians, and Re. 1
to Burmans and Indians. -

(4) Persons of superior rank—The actual sum spent in -
travelling to and from the Court, with an allowance according:
to circumstances, not to exceed, except in very special cases,
Rs. 5 for each day’s absence from home to Europeans or -
Anglo-Indians, and Ks. 2 to Burmese and Indian gentlemen.

(5) Witnesses following any profession, Such as medicine or
law—A special allowance according to circumstances. In
determining the amount payable under this rule, the Court

. may, in the case of any person summoned to give evidence -
‘as’ an expert, allow reasonable remuneration for the time

~ occupied both in giving evidence and in performing any work
of an expert character necessary for the case.

_ [Nore.—~When the journey has to be performed partly by rail or steam-boat
and partly by road or boat, the fare shall be paid in respect of the former-and-the-
mileage or boat-allowance in respect of the latter part of the journey.]

- IV.—Allowances shall be paid under the orders of the Court, and
in the presence of the presiding officer, and ordinarily at the conclusion
of the trial, enquiry, or other proceeding. The presiding officer of the
Court shall check the statement of charges and will be responsible
that unauthorized charges are not allowed. -

V.—In cases committed to the Court of Session, or to the High

: Court, the Magistrate who commits the case shall note in the list of
witnesses the class to which, in his opinion, each belongs, - '

G.B.C.P.0.—No.6, . C. U.B., 16-1-1917—1,003.



INDEX

TO

UPPER BURMA RULINGS, VOLUME II, 1914—16,

A

AEANDONMENT OF CHILD BY MOTHER—giving birth unassisted—Ques-

tions which arise—Ses Penal Code . e i
ApaTEMENT—of Appeal—Siander—Damages for—See Slander— .e

AccusatioN—So long as an—is frivolous or vexatious the fact_that it is

also false is no bar to an order for payment of compensation under
section 250, Code of Criminal Procedure—Se¢e Criminal Procedure
Accusep.—Held—that an order under section 110, Code of Criminal
Procedure, cannot be made against an-—person who has been impri-
soned for failure to furnish security under that section until he has had
time after his release either to retrieve hischaracter or to show that
he has no intention of doing so—See Criminal Procedure -
~— Every Magistrate hasa discretionto permit a' person including a
Pleader not otherwise authorised to practise in his court to appear
for a person—before the Court—See Criminal Procedure
Act—Persons who have the right to do an—which is not wrongful cannot
be properly bound down to Keep the peace because some one else
proposes to interfere with the right. The prcper course in such 2
case is to bind down the other party—See Criminal Procedure ...
ApopTep CHILDREN—objection by persons claiming as—Letters-of-
administration—Se¢ Probate and Administration— ...
AporrioN—Held—that an—made shortly before death.is not opposed to
Buddhist Law don v i
ApvocaTe—When an—files a petition of appeal, a reasonable opportunity
of hearing the—cannot be said to have been given when he is called
upon forthwith to support the appeal—See Criminal Procedure ey
ArPear, An order refusing to execute a decree is a decree within the
meaning of section 47, Code of Civil Procedure, and an—from suchan

order lies—=Sez Civil Procedure ... - s
=— A Respondent in an—is not ordinarily entitled to urge cross objec~
tions except against the Appellant—See Civil Procedure e

~— When' an advocate files a petition of—a reasonable opportunityof
hearing the advocate cannot be said to have been given when he is
called upon forthwith to support the—See Criminal Procedure are
ArpLicATION—Held—that though a Judge may refuse to make an
investigation under O. XX, r, 58, if he is of opinion that the—has
been designedly delayed, he cannot dismiss an—on that ground once
he has made an investigation but is bound to pass an order under
r. 60 or r. 61—See Civil Procedure
ARBITRATION—A suit to enforce an award is not an application to file
an award. A party to a submission cannot revoke it unless for
cause shown, If a party gives notice of his withdrawal to the
:rhigxators the arbitrators are not bound to give him notice of further

* hearings. .
Nga Puv, U De Wainda, U.B.R,, 1892—96, 11, 11 ; Kyan Posn v. Yan
Nyein, UB.R,, 1897—o1, 11, 10; Mi Hla Win v. Shwe Yan ib,,
) zg:z'; Pestongi Nasarwanjiv. Manukfi, 12 Moore’s LA., 113;
" Subraya Prabhu v, Manjunath Bhakta, LLR., a9 Mad, 44 ...

nee
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ARBITRATION— Award—-Held—that asuit may be brought to set aside an

unstamped instrument without duty and penalty being paid,

4 M. & W. 366, .

Ma Shwe Pu v. Maung Po Dan and another
ArracumMeENT— Musical instruments are not industrial implements or
machinery and do not come within any other part of the category of
articles referred to in section 19 of the Co-operative Societies Act l’i of
1912, nor are they artisans’ tools and they dre not exempt from—
under section 60{r) &, Code of Civil Procedure—see Co-operative
Societies Act
AvutaORITY—There is no—for holding that a villager required to bring
an accused person into a Police-station in arrest is a public servant
Eﬁin the meaning of section 21 of the Indian Penal Code —Ses Penal
e L - LLE e e “he she
AURATHA SoN—Definition of —Property inherited during marriage-—See
Buddhist Law-—Inheritance
AwArRD—A suit to enforce an—is not an application to file an award. A
y to a submission cannot revoke it unless for good cause shown,
f a party gives notice of his withdrawal to the arbitrators the arbi-
trators are not bound to give him notice of further hearings—See
Arbitration o . o

Beinchi—possession of—by 2 non-Burman up to three tolas in
weight if bought from a licensed vendor not illegal—See Opium ...
BuppHisT LAW—Adoption—Held,—that an adoption made shortly before
death is not opdpt:sed. to Buddhist-Law, : _
Mi Man and one v. Maung Gyi and three others = B
—— Divorce—Held that when a couple reunite after a divorce they
revert to the sfatus quo ante and if when they married for the first
time they had never%)een married before they must be treated ona
second divorce as ngé lin ngé maya and not as eindaunggyis,—Held
also—that on a divorce by mutual consent between eindaunggyis the
principle of nissayo and misito is applied to lefletpwa property but
not to payin property,
S,J.L.B,, 14. _
— 175.
U,B.R , 1904—06, I, Buddhist L aw—Divorce 19.
—— 189701, 11,30.
—— 1902-03, 11, Buddhist Law—Divorce 6,
Mi Saing v. Yan Gin’ o * - vos
—— Divorce—Held—that the decision of the Privy Council

FAGE

146

133

26

87

127

in Nga Pev. Mi Lon Ma Gale did not effect the ruling in Chit Nyo .

v. Mi Myo Tu. e d ;
I.UB.R., 1910—13, 30, U.B.R., 1902-03, II, Buddhist Law—Divorce
6, U.B.R., 190400, 11, Buddhist Law—Divorce 3, 6 L.B.R., 18.

Mi Sa Bwin v, Nga San Nyun _ ... dos san
"_do Inheritance—Claim of the eldest son to }. Right of the
widow, . s

Held—the eldest_son being 2 minor the right to claim # did not
accrue, and the whole estate was the property of the widow,
U.B.R., 1892—96, 11,581, 2 LB.R.; 292, LUB.R,, 1910—13, 125

Nga E v. Nga Aung Thein (minor) by his guardian Maung Thwe ...

—— Inheritance—Claim of eldest daughter against her mother '
after father’s death for , the mother not having remarried held
to be unsustainable. : i '
U.B.R., 1893—gb, 11, 581, I U.B.R,, 1910—13, 125, S.¥,, L.B., 115, Ib,
212, Ib. 378, LLB.R, 23, 11 Ib, 255, Ib, z_an, 4 LB.R., 181,
U.B.R., 1897—10, I, 70, U.B.R., igo4-06, I Buddhist Law—
Inheritance, 11, ) i : : LAl e
Mi Hlaing v, Mi Thi and three ... o FE i ova

37

40
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PAGE
BuppHisT L.aw—Inheritance—Held that after the death of her father,
the eldest daughter cannot claim 4 of the estate from her mother
even though the latter marries a.%ain.
SFLDB..378 PFLB, 48,3 B.L.T., 45 UB.R, I, 1910—13,p. 125,
2 L.BR., 235.
Mi The O v. Mi Swe and four .., e it < vus 46
~ Inheritance—#eld—that the children of a first marriage were s
on the death of their father who had married again after the
death of their mother, entitled to three-fourths of the lettetpwa of the
first marriage taken to the second marriage, and the widow was
entitled to one-fourth.
U.B.R., 18¢2-g6, 11, 22.
— Ig,g 176
—— 18y7—o01, 11, 135.
1V, L.B.R,, 110, 0
I, L.B.R, 273. :
e ?4

Mi Chan Mya and one v. Mi Ngwe Yon e e o

~—— Inheritance—Property inherited during marriage—Defini-

tion of Awuratha son—A Burman Buddhist married three wives

in succession.—Held—that of the property inherited by him during

marriage the children of the marriage during which it was inherited

were entitled to a double share, :

4 L.B.R., 189, dissented from,

U.B.R., :904-06, |1, B.L,, Div., 19.

—— 1892-96, 11, 159, .

— 18g7—o1, 11, 185.

P.J., LB, 361, )

Nga Lu Daw and one v, Mi Mo Vi and one ol e 66
Buppaist Moxk—A~—is prohibited by his personal law from engaging

in any monetary transaction and is therefore debarred from suing for

the redemption of a mortgage.

U.B.R., 1897—o1, I{, 54 ; If Chan Toon’s L.C., 236.

U Tilawka v. Nga Shwe Kan and 5 others ... wie o 61

Cc

CaiLp. Abandonment of—by mother giving birth unassisted —Questions
which arise—See Penal Code, ...
CiviL SurceoN—Claim by a—an officer of the I.M.S,, for two profes-
sional visits to the wife of 2 Government servant where no agreement
had been come to as to fees—See Contract .., . 19’
€C1viL Procepure—O0. XLVIIL, r. 4 (2) (8). Posnted out ~that the provi-
sions of O. XLVII, r. 4 (2) (5 are imperative and that a review of
judgment on the ground of discovery of new matter or evidence cannot
granted without strict proof that such new matter or evidence was
not within the knowledge of the party applying or could not be
adduced by him at the trial, '

Nga Tet Pyo and two others v, Ma Ngwe Ka and six others s - X206
—— 0. XXI,r. 7, section 47. Held,~that under O, XXI, r.
7, a Court to which a decree is sent for execution has no power to
question the jurisdiction of the Court which passed the decree. An
order refusing to éxecute a decree isa decree within the meaning of
_ section 47 of the Code of Civil Procedure and an appeal from such-
an order lies, ’ . .
IL.R., 28 Bom., 378.
~—— 28 Bom., 104. '
~—— 38 Cal., 639 at page 668, 1 U.B.R., 1910—~13, 82.
Ma Me v. Maung Aung Min o 119

~—— 115, Where an application of a decree-holder to forfeit
the security bond of a Surety of a judgment-debtor, who; havin,
been released in order to enable him to apply to be adjudg
.nsolvent had failed to do so on the grounds :ﬁ’llnm was refused —
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Held—that the remedy of the decree-holder against the order of the
Lower Court lay in an appeal and not in an application for revision
under section 115, Civil Procedure Code,

I.L.R,, 15 All, 18%(.

Nga Kye v, Nga Kyu and one 3%

C1viL PRocEDURE—O. IX, r. 13. Held—that a .-:uit will lie to set asi:i'::

= 0. 41, R, 31—Held—that the provisions of O. 41, . 3L C.P.é-..,-

an ex parte fraudulent decree although no endeavour had been made
to get the decree set aside and the suit revived under—
Civil Revision No. 28 of 1914 (Unpublished.)
L.L.R,, 21 Cal., 437 and 6os.
24 Cal, 546,
—— 11 Bom,, 6.
——— 18 Mad, 203.
16 C.W.N., 1002.
Nga Yein and onev. Nga So

were not applicable in their. entirety to an appeal dismissed
under O, 41,r. 11,but that the Judge ofthe Appellate.Court should
at least show that he understood the case” and had considered the
grounds of appeal and that in cases involving a decision of a question
of fact he should read the record and write a full judgrent.

LL.R,, 25 Cal, 97. il
30 All, 319, *
36 Bom, 116,
——37 Bom, 610,
13 COW.N., 1631, ”
Nga San Baw and § othersv. Nga Lu E and one i

—— tig.—Held—that when a Civil Court takes action under

section 476 of the Code of Criminal Procedure,the High Court

cannot interfere under section 439 of that Code in révision, as the
power of revision isexpressly confined to the records of Criminal
Courts ; but the High Court can interfere in the exercise of its Civil
Jurisdiction under the provisions of section 115 of the Code of Civil
Procedure. : '

U.B.R., 1907—09, 1, Crl, Pro, 1.

L.B.R,, Vdl,, 1V, 330, -

LL.R., 40, Cal, 477.

Nga San Chein v, Sookaram and one

—— 47—Future mesne profits—Resjudicata.—In a suit “i.'or immove-

able property and mesne profits future mesne profits were
claimed but were not granted.—Held—that notwithstanding that in

" the present .code the penultimate paragraph of section 244 of the
code of 1882 had been omitted, the plaintiff was entitled to bring a -

fresh suit for mesne profits which had accrued due after the institution
of the first suit ; =
LB.R., 1904-06. 11, Civil Pro,, 50.
I.L.R,, 22 All,425.
Mi Sa Uv. Nga Meik and one ... ~ Ty .

—— O.X L1, r. 22—Held—that a Respondent inan appeal is not

ordinarily entitled to urge cross-objectivns except against the
Appellant.
ILR., 23 All.,o3; I.LR. 37 Bom., sti; LL.R, 26 Cal., 114;
LL.R, 30 Cal., 653}; 158 W.R.26;16 C. W. N, 612 ... .
Nga Tin and one v, Nga Saw ... ;

—_— 0, XXXVIIL r, 5—Attachment before ';&gment—ifdd—ethat.;

. Court has not power to attach before judgment property situate
outside the local limits of its jurisdiction and that the Code of
1908 has effected no ¢hange in the law in this respect,

Kin Kin v.Nga Kyan We and two others, UB,R., 1907—09, II,
Civil Procedure Code, 13. :

Haji Fiva Nurv Mahomed v. Abubakay Ibvanim Memam, 8, Bom,,
H' 'R.’ O-C-]n t]

Bhai Khan v. Des Raj 8 e e e
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Crvin Procunure.—§ 47, O. XLITI. Held—that all orders that come
under section 47, Civil Procedure Code, are not decrees but only
those that are not appealable under Q. XLIII.

LL-R,, 19 Cal., G83.
—— 26 Cal,; 530.
Mauvng Shw. Myat v, Maung Shwe Ban and 2 cthers ... :

—— 0. XXI, rr. to, 61.—Held,—that though a Judge may refuse
to make an investigation under . XXl, r. g8, if he is of opinion
that the application has been designedly delayed, he cannot
dismiss an application on that ground once he has made an investiga-
tion but is bound to pass an order underr€o or r. 61,

Ng& San Balu and ancther v. iti Thaik and ancther e
— O, XLI, rr 22, 25—FHeld—that where a party appea!sh agatl:;s
as n

that portion of the decree in respect of which he
unsuccess{ul, the Court is not ordinarily entitled, without any formal
cruss-objection by the other side, to set “aside so much of the decree
as has becn in favour of the appeilant.

LL.R. 34 All, 32.

Maung Chit P and one v, Maung Pyaung and 3 others by
ComPENsaTIoN—S0 long as an accusation is frivolous or vexatious the
J fact that it is alse {als2 is no bar to an order for payment of—under

section 250, Code of Criminal Procedure—See Criminal Procedure,
Coxnresstons—Held—that the suggestion that accused persons should
for the ends of justice be encouraged to cenfess by theknowledge
that if they do o they will receive lenient punishment is one which is
likely to convey an entirely wrong impression and to be extremely
mischievous.
Nga Kyaw Zan Hla and 4 othersv. K-Es ... -
CoNTRACT—23—A promise to pay a sum of money on demand toa
specified person or order or bearer (sic) is in contravention of section
24 of the Paper Currency Act, Il of 1903, and the agreement is
therefore void under—See Paper Currency Act =
~—— o~Implied Contracts—Claim by a Civil Surgeon, an officer of the
I.M.S,, for two prolessicnal visits to the wife of a Government
servant at Rs. 16 a visit where no agreement had been come to as to
fees—Held—that it was for the Court to decide whether the claim
was reaconable and that it was reasonable,
Rawlins v, Daniel, 2 Agra, 56.
Captain H. Lack,LM.S.,v. F. Gallcgher P & s ane
Co-oreraTive SocieTies AcT, 19.—Civil Precedure, 0. XXI, £ 58—
Musical instruments are not industrial implements or machinery and
do not come within any other part of the category of articles referred
to in section 18 ¢f the Co-operative Societies Act, II of 1912, nor are
they artisans’ tools and they are not exempt from attachiment under
section Go (1) (& ) Code of Civil Procedure.

A mortgagee who objects to an attackment under O. XXI,r,58,
cannot be said to be a representative of _the judgment-debtor withe
inthe meaning of section 47, Code of Civil Precedure, and no appeal
lies from an-order dismissing an application— :

UB.R,, :8y7—o01, 11, 276. -

LL.R;, 1 Mad., 174. E
~—— 32 Bom,, 10,

8 Mad., H.C.R, 87. :
 Maung The Uv. Maung Hla . R .
Covrr—Held—that an appeal -from a District—under O. X LI lies to
= the Divisional—and not to the—of the Judicial Cornmissioner what-
ever be the value of the subject matter—Se¢ Upper Burma Civil
Courts Regulation ... :

CourT Fees—7(1V) (¢), Sch. II, An'i;:ie 17{c)- _ .
In a suit for the cancéllation of 2 ‘conveyance of cerlainproperty on the

ground that “the plaintiff Signed it in the belief that' heé did so as %_:

witness, but subsequently found“that he wads tepresented as the

PAGE

13¢

136

154

3=

153

13

kg

Cas

..‘ ‘w



vi INDEX.

vendor and his signature was that of the sole vendor and not that of
a witness, the prayer is for consequential relief and the plaint would
require an ad valorem stamp according to the value of the subject

matter.
Punjab Record 1893 C.]., 109.
2 LB R., 266.
Nga Chit Wet v- Kwanan and one
CRIMINAL Pnacsnunn-—m'], 144 —Persons who have the right to do an
act which is not wrongful cannot be properly bound down to keep the
peace becavse some one else proposes to interfere with the right.
The proper course in such a case is to bind down the other party-
XVIIC.W.N., 238. 1
XIIC.W.N, 703-
LLR. 32 All 2 571-
—G Mdd 203,
Nga Tiv. Hauug Kyaw YVan and 2 others ...

w437, The provisions of—are not apglicable to pmoeedmgg under'

Chapter VIII.
Queen-Empress v. Imam Mondal, 1.L.R , 27 Cal., 662.
Dayanath Talugdar v. Em, igsror, i-L-R,, 33Cal, 8.
Aung Myat v. 0-E., U.B-R-, 18¢7—o01, 1, mo.
Po Gaung v. K~=E. U-B R, 1897—-01, 1 g6.
Ismail v. A. H. Nolan .
— 355, T0o (1) {b)-—{‘hene is no authc-nty in the Code of Cnmlnal
Procedure for examining a Police-officer submitting a Police Report

in a nori=cognizable case under section Igo 1 (4), as "if he was a com=

plainant. The Magistrate receiving the report may order an investi-
- gztion under section 55 if he has reason for doubtxno' :ts correcte
ness
ngbEmpemr v Nga Thaung, U.B-R., 1g04—06, 1 Crl. Pro.; 25.
Nga Saw Ke and 4 others v. K~E. . i -
— z5o-—-So long as an accusation is frivolous or vetatmus the fact
that it is also false is no bar to an order for payment of compen~
sation under this section.
Beni Madhub Kuymi v. Kumud Kumay Biswas, [.L.R., 30 Cal, 123
(followed) are
= 488. The presumption created by section 112, Evidence. Act, is not
rebutted unless it is proved that there has been no opporturuty of
sexual intercourse between the husband and wife at any time when
the child could have been begotten. If the husband has had access,
adultery on the wife’s part will not justify a finding that another man
was the father- A question of paternity under section 488, Crimi-
nal Procedure Code, is governed by section 112, Evidence Act, and

_not by the Buddhist Law—See Evidence e

«=— 172 and 118—In imposing restrictions and limitations on sureties,
Magistrates must be reasonable and must not act arbitrarily. .

"B.R., 1807—o01,1, 228, ILR:, XX All, 206, 4 C-W.N., 797,

No.z4, Punjad Remd, 1900.
Nga Shwe Myo v. K-E, ana Fabe g .

ez 410, 421—Held—that when an advocate files a petition of appeal,

a reasonable opportunity of hearing the advocate cannot be said to:
have been given when he is called upen forthwith to suppurt the

peal.
pLL R., 36 Cal., 385 ; Bom., L.R., VII, §9-

Nga Shwe Hmun v ,K-E- rate “ne
~— 86—F¢ld—that where a husband contended ‘that he 'was "no

longer , liable to pay maintepance on theé ground that he had

divorced his .wife, it was the duty of the - Magistrate to entertain *
and consider such plea —Held ,—also—that Muhammadan law do&:.
'_w:t ;

not give.a wile. any authonty, €xcept Fossibly in accordan
' a contract entered into_ at “the time of the marriage, to
- hushand divorcing her by the pronouiicing of 7d #q?:
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LLR., 5 All, 2265 I.LR., t?' All. s0; LL-R., 23 Mad., 223
U.B.R., 1904—06, I, Crimal. Pro., 23.
Hasan Chanea v- Mi Sin . e
CrriuMINAL PROCEDURE—340, 380, 562—Hgld—that a Magistrate to
whom proceedings are submitted as provided by section 562 of the
Code of Criminal Procedure may pass such sentence or make such
order as he might have passed or made if the case had originally
been heard by him,
IV,L.B.R-,277.
My Thi Hia v, Mi Kin . e
== 110 (2) ( ). Held—that an order under section 110, Code of
Criminal Procedure, cannot be made against an accused person who
has been imprisoned for failure to furnish security under that section
until he has had time after his release either to retrieve his character
or to show that he has no intention of doing so.
LL.R,, 31 Cal., 783 .
L.L.R, 28 All, 306.
Nga Fo Hmi v. K-E. ose o
s 105, 476, 537—The term * sanction* within the meaning of section
195, Code of Criminal Procedure, implies an application for sanction
and nct a mere vague and generzl order, ;
ILLR., 18 AllL, 213.
U.B.R.. 1907—09, I, Crl. Pro. 1. _
Nga Kyaw Zar v. Nga Kyi Dan . s es
—— 439, 476. Held—that when a Civil Court takes action under section
476 of the Code of Criminal Procedure the High Coitrt cannot interfere
under section 439 of that Code in revision, as the power of revision
is expressly confined to the records of Criminal Courts; but the
Hizh Court can interfere in the exercise of its Civil Jurisdiction under
the provisions of section 115 of the Code of Civil Procedure.
.B.R,, 1907—03, I, Crl. Pro. 1.
L B.R,, Vol. 1V, 330.
I.L.R, XL Cal, 477.
Nga San Chein v Sookaram and one v
=~— 195, Penal Code—182, 211,—Held—that when a charge has
been made to the police and on investigation found to be false,
if the same charge is repeated to a Magistrate by a complaint
upon which he takes action the persan aggrieved cannot then ignore
the Magistrate’s proqeedinFs and institute a prosecution in respect of
the charge made to the police,
1 U.B.R,, 1910—13—134.
VI LB.R., 5o.
LL.R., 14 Cal, 707.
Crl. Rev. No. 573 of 1914,
?ﬂg’g‘“ V. a ane vy ane L e e
= 350 (1) (a). Held—that where a case after being part heard
comes by transfer upon the file of another Magistrate who
exercises jurisdiction, such Magistrate succeeds the first Magis-
trate within the meaning of section 350, Code of Criminal Procedure,
and the provisions of that section apply, The accused should be made
acquainted with the fact that he is entitled to have the prosecution
witnesses recalled.

32 Mad; 218,
U.B.R 18g7—or I, 87, dissented from,
Bmc’l‘. V. .E- e we e e s
o 4, T, 340—Held—that every Magistrate has a discretion to
it a person, including a pleader not otherwise -authorized

to practice inhis court, to appear for a person accused before:

the Court.
S.J.LB,260, - - '
W. Calogreedy, 2nd grade Advocate o e s s
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D
' PAGE
DamasEs ¥or SLaNpeR—Abatement of Appeal—See Slander A 105
—— DsgranvaTion—>See Defamation ... ' a8
Decris—An order refus'ng to execute a—is a~—within the meanr-'lg of
section 47, Cade of f Civil Procedure, and an appeal from such an order
Ties—See Civil Procedure 11g
Decree— Ex-parfe—iraudulent ~Suit to set aside an—=8ee Civil Procedure zob

Decregs—Held,—that all orders that come under section 47, Civil
Procedure Code, are not— but only those that are not appeazlable
under O. XLIIL—See Civii Procedure 130
Decree— Held—that where a party appealed a"amfst that portion of
the—in respect of which he has bzen unsuccessful the Court is not
ordmanly entitled, without any formal cross-objection by the other
side, to set aside so much of the—as has been in fuvour of the
. appei-ant—st Civil Peocedure ... 148
Deramarion—Damages for —the true test of the right to maintain a smt
for damages in consequence of-=should be wh“ther the defamatory
exp*css:on:. wese used at a time and under such circumstances as to
indvce the person defamed reasonable apprenensaon that his re-
putation had been injured ard to inflict on him mentz! pain conse-
quent on such belief.
B.L.T,, VII 252

LL.R,,28 Ca!., 452.
26 Cal,, 653,
~—— 8 Mad., 175.
Nga Nyow. Mi Te .. e .08
'Douuuﬁvrs-—[nterpretanoq of—-baundanes of 1and descnbed in a deed

of mortgage. Accession, Meaning of—See Evidewce ... 10

H

EsroprerL—~Held—that in order that an—under section 115, Evidence
Act, may be created the thing which one person induces another to
believe must be a fact in existence or past and that the mere promise
to do something in future will not create an— See Evidence 148
Evipance 112—C riminal Procedure, 488, The presumption created by
section 1£2 is not rebutted unless it is proved that there has besn no |
opportunity of sexual intercourse between the husband and wife at
any time when the child could have been begotten, If the husband
has had access, adultery on the wife’s part will not justify a finding
that another man was "the father, A qutﬁtron of paternity under -
section 488, Criminal Procedure Code, is governed by section 112,
Evidence: Act, and not by the Budd‘ust Law, Manugy? section 8o, :
Richardson’s Edition, page 319 ~ ... ) i 23
e T —Held—that “in order that an estoppel under. sect:m_u5, £
Evidence Act, may be created the thing which one person induces
- another to believe must be a fact in existence or past and that the
mere promise to do something in future will not create an estsppal.
© -LL.R. 10 AlL, 433.
Ma Pyu v, Maung Po Chet and two others 148
== 32, 91—The necessity for a strict complizace thh “the Rul&s
of Evidence as laid down in the Evidence Act and explained in the
Rulings of the-Court insisted on.
LI.B.R.,1892—q6, 11, 350. . = : ¢
Mi Nge Ma v, Nga Talck Pyu ... v " e - BB
s 93, (b}, Interpretation. of documents—When the . boundaries - .
of 1and are described in 2 deed of mortgage and can be 'identified
they should be accepted as deﬁ'nna the area of the -land aﬁccted by
the deed.
Transfer of Property Act, 63, 70, - Accession, Mmmng of— :
Nga Cho and 2.otihers v, Mi Se Mi and 3 ofhers: .. Rl 116



INDEX.

EVIDENCE—24—27. Section 2y of the Evidence Act does not make a
coniession which would otherwise be inadmissible admissible to prove
the fact discovered in cunsequence of information contained in it unless
the person who confesses is @ person accused of any offence and also
in the custody of the Police, When a person goes to the spot where
property taken in a robbery has been hidden or otherwise disposed of
and such property is recovered in consequence of the action of such
perscr discovering it, such action amounts to conduct which may be
proved under section 8 of the Erridamen Ant

U.B.R., 18g2—q6 I, 83,
= 10709 [, Evidence 3.
11, L.B.R,, 168
LLR, 1 AlL, 592,
K-E v, Nga Aung Ba
Ez parte—~Fraudulent decree—Suit to set aside an—See Civil Procedure,

F

Farse—So long as an accusation is frivolous or vexatious the fact that
it is also—is nobar (o an order for payment of compensation under
section 250, Code of Criminal Precedure—Se¢ Criminal Procedure

G

GamBring—3 (1), (8}, 3 (2), 13—Held—that a person conducting or
promoting, etc., a raffle is punishable under section 3 of the Burma
Gambling Act.

U.B.R, 1%02-g6, L. 112,
LL.R. 13 Bom,, 68E. '
T.K. Kesvaier and two cthers v. K.-E, aon —

.1-

InmsriTaNCE—Property inherited during marriage—Definition  of

Auratha scn—-See Buddhist Law—Inheritance v
InsoLvenT—Section 40 (2), Provincial Insolvency Act, must be read
with section 16 (2) and section 6o, Civil Procedure Code, and the
Court acting under section go (2) cannot allow more than half the-—
salary for the maintenance of himself and his family — See Provincial
.Insolvency Act . v “on v
INvEsTICATION —Held—that though a Judge may refuse to make an—
under O. XXI, r. 58, if he is of opinion that the application has been
designedly delayed, he cannot dismiss an application on that ground
once he has made an—but is bound to pass an order under r. 60 or

r. 61—See Civil Procedure o v

e |

Jorisprcrion—Held—that the—of Civil Courts is not barred by section
53 (2) (x), Upper Burma Land and Revenue Regulation, to claims

toa right to fish, or connected with, or arising out of, the demarca- -

tion or disposal of any fishery—Ses Land and Revenue Regulation
« Held—that clause (ii) to sub-section (2) of sec:ﬁ::] 53 of
the Upper Burma Land and Revenue Regulation, neither bars nor
purports to bar the—of Civil Courts over claims to ‘the ownership. or
ossession of any State land except in respect of such matters. as the
al Government or a Revenue Officer is empowered by or under
the Regulation to dispose .of j and inasmuch as the l{eg'ulation*
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: EAGE
does not empower Revenue Officers to dispose of claims between
-private’persons tc the ownership or possession of any State land
more than one year after the date of the declaration by the Collector
that the land is State and does not give any authority to the Finan-
cial Commissioner to make rules for deciding such claims, the—of
the Civil Courts is not barred and they are entitled and bound to
take cognizance of such claims,—Se¢ L.and and Revenue Regulation I5E

L

LAND aAvD REVENUE REGULATION—53 (2) (ii)—Held—that clause (ii) of
sub-section (2) of section 53 of the Land and Revenue Regulation
neither bars nor purports to bar the jurisdiction of Civil Courts over
claims to the ownership or possession of any State land except in
respect of such matters as the Local Government or a Revenue
Officer is empowered by or under the Regulation to dispose of ; and
ingsmuch asthe Regulation does not empower Revenue Officers
to dispose of claims between private persons to the ownership
or possession of any State land more than one year after the date of
the declaration by the Collector that the-land is State, and does not
give any authority to the Financial Commissioner'to make rules for
deciding such claims, the jurisdiction of the Civil Courts is not
bI::_-red and they are entitled and bound to take cognizance of such
claims.

U.B.R,, 1897—o1, II, 207, 209, 211 (dissented from). Civil Appeal
No. 195 0of 1913 {Unpublished) . .

—— No. 372 of 1613 (Unpublished)..

Blackstones’ Commentaries, Chapter X. '

Journal of the Society of Comparative Legislation, Vol, XXXVI,

. 2I1.
P Sonilal Sheoshanka by his Agent, Ram Pershad v, Delaway 151
emmm53 (2) (x).—Held—that the jurisdiction of the Civil Courts is not
barred by section g3 (2) (x), Upper Burma Land and Revenue
Regulation, to claims to a right to fish, or connected with, or arising
out of, the demarcation or disposal of any fishery.
. Civil Second Appeal No. 307 of 1915, 5
Maung Hme and one v, Maung Tun Hla ... vin 136
LETTERS OF ADMINISTRaTION~—Objection by persons claiming as adopt-

ed children—See Probate and Administration siE Ior
LiMITATION, 20 —Held—that to save limitation the payment towards in-
g terest must be the payment of interest as such,i.c., there must-be an

intention on the debter’s part that the moneyshould be paid on

account by interest and something to indicate thatintention.

_LLR. 31 All, 495.

U.B.R.,, 1892-~96, II, 466,

Nga Twe and onev. Nga Ba ... aes - “on 8o
e T2, Held—that article 12 of the Limitation Act applies

only to parties to the suit or to the execution proceedings arising from

it and not to strangers, ' .

LL.R,, 17 Mad,, 316.

—— 11 Bom,, 130, -

LL.B.R., 53.

1V, L.B.R,, 40. . ; ’ ! 2

Ma Nge Ma v, Ma Shwe Hnit and 2 others’ ... us R ¢ (.

M

MaNTERANCE—Section 40 (2), Provincial -Insolvency Act, must be
read with section 16 (2) and section 60, Civil Procedure Code, and
the Court acting under section 40 (2) cannot allow more than half.
the insolvent’s salary for the—of himself and his family~—5See - Provin- 133
cial ITISQIWWA‘;& S e o ] Sl L ver . wen . i3 [



INDEX.

MarriaG~—Property inherited during—Definition of duvathe son—-See
Puddhist Law—Inheritance . ais
Musne Prorrrs—Future—Res judicata—See Civil Precedure =
MorTcacE—A Baddhist monk is prohibited by his personal law fro
envaging in any monetary transactirn and is therefore debarred from
suing for the redemption of a—See Buddhist Monk.
——Exylains what is meant of the transfer of a— :
U.B-R-, 1897—o1, 11, 473-
—— 19o:—o06, 11, Limitation 9.
&M Hla Vin v. Mi Hman and six others 7
——Held—that anomalous—like other— are subject to the rules contained
in section 6o, Transfer of Property Act, znd that the insertion of a
forfeiture clause in a—bond does not make the—anomalous but
is merely of no effect—See Transfer of Property
MuHAMMADAN Law does not give a wife any authority, except possioly in
accordance with a contract entered into at the time of the marriage,
to prevent her husband divorcing her by th:e pronouncing of Talat—
See Criminal Procedure .
Murper—Youth ordinarily an extenuating circumstance in cases ofem
Apparent unsoundness of mind not coming within section 84, Indian
Penal Code, inferred from the nature of crime and the circumstances
under which it was committed. Sentence for murder in such cases—

See Penal Code 84

0

OrrencE—W here property is removed in the assertion of a boatd fide claim
of right the removal does not constitute the—of theft—See Penal Code
. OpromM—g (¢), 1878—Opium Rules, 1910 R- 11—Beinchi—illegal posses-
sion of—Possession by a non-Burman up to three tolas in weight if
bought from iicensed vendor not illegal. '
Queen-Empress v- Nga Thila, U. B. R.,1892—06, 1, 133 (superseded)-
King-Emperor vi On Bu, IV, L-B.R,, 132. ' '
King.Emperor v- A Pein Shok 7>

P

Paper CorrencY AcT—23, 24— Evidence—57 (1), 1:5—Contract—2
—Negotiable Instruments—120—Held--a promise to pay a sum
money on demand to'a specified person, or bearer (sic) is in contraven-
tion of section 24 of the Paper Currency Act, II] of igos, and the
agreement is therefore veid under section 23, Contract Act-

Po Tha v- D’ Attaides, 5 L.B-Ra, 191.
Fetha Parkha v. Ram Chandra Vithoba, 1.L.R., 16 Bom., 68g.
DkEanji G, Desmanev- Taylor, 4 Sind Law Reports, 44-
Aitorney-General v- Birkbeck, 12 Q.B.D., 6o3.
Binsley v. Bignold, 5 B.NJA., 335. 3

. Nga Waik v. Nga Chet, U.B.R,, 1907—09, 11, Evidence 5.

*.  Mirga Hidayat Ali Beg v. Nga Kaing =

PaTeRN1TY—A question of—under section 488, Code of Criminal Proce-
dure, is governed by Section 112, Evidence Act,and not by the
Buddhist Law—See Evidence 112 S g oS

Penar Cope—317—Abandonment of child by -mother giving birth un-
assisted— %uestions whicharise— \

Mi Ma v, K-E., Crl. Appeal No. 20 of 1906. (unpublished),
King-Emperorvy. Mi Mein Gale. ... C—

=——84—Youth crdinarily an extenuating circumstance in cases of -

murder. Appaftent unsoundness ¢f mind not comirg within section
84, Irdian Penal Code, inferred from the nature of crime and

the circunistances under which it was commiutted. Sentence of

murder in such cases.
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Tha Kin v K,-E, UB.R, 19:6—13, 87 {Exp.amed) O-E. v.
Lakshman Dagdu, LL.R,, t¢ Bom, S5i12; Nea Tin v. K.E,
Criminal Appeal No, 170 of 1909 (unreported) ; O -E, v. Venkadta-
sewmi, LL R, 12 Mad,, 450. ~—Taylor’s Medical Jurisprudence, 6th
Edn., Vol I,p. 8;78...

PENAL CDDE—-—th-—Hsﬂd-—foliowmg Twet Pe v K-E. an&the Madras
and Allahabad High Courts, that a double conviction and sentence
under sections 379 and 215 are not sustainable.

4 L.B.R., 199, Weir’s Cyl., Law, Vil. I, p- 106, 1. LR, 23, All, 81,
1 Cox 36-

K-E.-v. Nga Nyan U G )

m———322 and 325-—The provisions of section 32::, l.P-C-, are very
precise and incapable of misconstruction. A Magistrate or Court
dealing with a charge of voluntarily -causing grievous hurt must
consider and decide not only whether grievous hurt has been
caused, but if it has been caus:d, whether the accused intended or
knew himself to be likely to cause grievous hurt. 1f he intended or
knew himself to be likely to cause simple hurt only, hecannot be
convicted under section 325-

© Ngo Tun E.v. K-E. -

=182, 211—charge made to pouoe and found to be false— same
charge made to Mag1strate and aclien taken—person aggrieved
cannot ignore Magistrate’s proceedings and institute a prosecu-
tionin respect. of the charge made to the police—Sre Criminal
Procedure-

——21, 225-A. Held—that there is 'no aulhuﬂty for Im]dm-’ thata

villager required to bring an accused person intoa po'»we-statton

in arrest is a public servant within the me&mng of section 21 of the

Indian Penal Code,

I.L.R., B All. 201.

King Emperor v, Ngz Paw E ana‘. 4 oikers ;
--37g—(.,r1m:nal Procedure, 439 (5), £62,~Held—that where property

is removed in the assertion of a bond fide claim of right the

removal does not constitute the offence of theft, Where an appeal lies

against a sentence. a District Magistrate should not take aciien in

revision to the prejudice of the accused until the period allowed for

an appeal has expired and no appeal has been presented.

20 C.W.N., m?u.

Lakanaw v, K.-E, ... .
PrespErR~—Every \dagnst-rate has a discretion” to permit a person, mclud-
ing a=—not otherwise autherized to practice in his Court, to_appear

for a person accused before the Court—See Criminal Procedure. ... .

Porice OFricErR—No zuthority in the Code of Criminal Procedure for
examining-a—submitting a. Police Report in a non-cognizable case
undér section 190 (1) (b) as if he was a compiamant——bec Criminal
ProCEdurE-‘- o 3 e

s~—REPORT in a non-cognizable case—No authonl.y in the Code of.

‘Criminal Procedure for examining a ‘Police officer submitting a—
under section 190 (1) (b) asifhe wasa compla:r;ant—-—-Sea Criminal
: Procedure—

PossessioN of  beinchi by a non- Burman ui: to three tolas in we:ght :f .

bought from 2 licensed vendor not illegal —See opium ...
Pnovm CIAL INSOLVENCY—TIT, 43, (2)—He!d—thar. the insolvent by
omitting to mention certain property in the schedule attached to his:
- spplication under section t of the Provincial Insolvency Act and by
representing trat it did not belong to him when he had a proprictary
interest in it fraudulently or vexatiously concealed the property within
the meaning of section 43 (2) (&) of the Act.—Also that the District
Court was not acting 1Ilggally in giving the creditor an opportumty of
showing bad faith.
Iin Yav. Subbaya P:lll{ 6L.BR, 1.46
i Bu v, Po Saung; U.B.R; lgl.o-m, 1, 84.

Agﬂ Chok v. Mi Pwa On s o Ceswr T e

PAGE

43

35

95

22

124

121
19

19



INDEX,

Presumrrion—The—created by section 112is not rebutted unless it is

proved that there has been no opportunity of sexual intercourse
between the husband and wife at any time when the child could have:
d access, adultery on the wife’s

been begotten, 1If the husband has
part will not justify a finding that another man was the father, A

question of paternity under section 488, Code of Criminal Procedure, )

is governed by section 112, Evidence Act, and not by the Buddhist
Law—S5See Evidence 112 e = Lo e
PRroBATE AND ADMINISTRATION—23—Letters of administration—objec-
. tion by persons claiming as adopted children.—Held—that when an
objection- to the grant of letters of administration is raised on the
ground that the ob jector is an adopted son of the deceased, and the
objector if he proves the adoption totally excludes the agglmt from
the inheritance then the question of the adoption must be gone into
and decided.
%‘L.B.R.,ﬁ.
A. No 266 of 1910.
—— No, 27¢ of 1910.
: Nga Ba Sinv Nga Po Han i s -
ProviNciar InsoLvercy AcT—Held—that section 4o (2), Provincial
Insalvency Act, must be read with section 16 (2) and section 6o, Civil

Procedure Code, and the Court acting under section 40 (2) cannot

allow more than hall the insolvent’s salary for the maintendnce of
himself and his family. [

XVIII, C.W.N. 1o32. .
Tulsilal v H. Girskam

R
Rapris—Held—that a person conducting or promoting, etc., a—is
unisll"nahlc under section 13 of the Burma Gambling Act— See
ambling . “
Res-supicaTa—Future mesne profits — See Civil Procedute ..,
RespoRDenT— A—in an appeal is not ordinarily entitled to urge cross-
objection, except against the A‘:peﬂant- See Civil Precedure
Revision.—Held—that when a Civil Court takes acticn under section 476
of the Cude of Criminal Precedure, the High Court cannot interfere
under section 439 of that Code in—, as the power of—is expressly
confined to the records of Crimiral Courts ; but the High Courtcan
interfere in the exercise of its Civil jurisdiction under the provisions of
section 115-of the Code of Civil Procedure— See Criminal Procedure
Review—Pointed out that the provisions of O. XLVII, r. 4 (2) (&), are

imperative - and that a—of judgment on the ground of discovery

of néw matter or evidence cannct be granted without “strict proof

that such new: matter or evidence wasnot within the knowledge

of the party ‘applying or could not be adduced by him at the
trial—See Cgrﬂ Pm{édgnre ' - o Cen

e nan

s

. SALARY=—Section 4o (2), Provincial Insolvency Act ~miust be read

with section 16 (2) and section 6o, Civil Proceédure ‘Code,’ dnd

the Court acting under section 40 (2) cantiot azllow’ more thar
half the insclvent’s—for the maintenance of himself and his family—
See Provincial Insolvency Act . .
Smc?{ong.- Thre term—within the meaning of sectien 195, Code of
Criminal Procedure, implies an application for—and not a mere
vague and general order, . See Crimgnal Procedure ... L e
SECURITY,— Held—that an order under section 110, Code of Criminal
Precedure, cannot bemade against an accused person who bas been
impriscned {cr failure to furnish—under that section ‘until he'has had
time after his release either to retrieve his character or “to 'shew that
be has no intention of doing so — See Criminal Procedure -
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Servant.—There is no authority for holding that a villager required to
bring an accused person into a Police station in arrest is a public—
E::_;‘.cl;in the meaning of section 21 of the Indian Penal Code —See Penal

€ cua as san ase

Seenper—Abatement—The plaintifi-appellant obtained a decree for
damages for slander in the Court of First Instance. The decree was
set aside by the Lower Appellate Court. The Plaintiffi-Appellant
then filed a second appeal, Whilst this appeal was pending the
defendant died —eld—that the appeal did not abate.

LL.R., 26 Bom,, 597. . -
—— 26 Mad,, 499, _
Nga Kyet Sein v. Mi Kyin Mya and one

SraTe Lanp—Held—that clause (i) to sub-section 2 of secti:;n 53 of the :
- Upper Burma Land and Revenue Regulation neither bars nor pure
. ports to bar the jurisdiction of Civil Courts over claims to the owner--

- ship er é:ossession of any—except in respect of such matters as the
Local Government ora Revenue Officer is empowered by or undér
- the Regulation to dispose of ; and inasmuch as the Regulation doss

not empower Revenue Officers to dispose of claims between private-

ns astc the ownership or possession of any—more than one
year after the date of the declaration by the Collector that the land

is—and does not give any authority to the Financial Commissioner

to make any rules for deciding such claims, the jurisdiction of the
«Civil Courts is not barredl and they are entitled and bound to take
cognizance of such claims—See Land and Revenue Regulation

& 2

Taras—Muhammadan law does not give a wife any authority , except
possibly in accordance with a contract entered into at the time of the
marriage to prevent her husband divorcing her by the pronouncing of
—See Criminal Procedure gt e e van

Tuerr—Where property is removed in the assertion of a bond fide claim
ocf m;ig’ht the removal does not constitute the offence of—See Penal

e ey T e wee waa e

TransFsR oF PROPERTY—108 . (k)—Hcld—applying the rule contained
in—as a rule of equity, justice and good conscience that a tenant is
entitled to compensation for mango trees he has planted. -

Nga O v. San Ko, U.B.R., 1892—0g6, 11, 548. e o

PoChein vi Mi Pwa Thein, UB.R,, 1907—09, II Civ. Pro., 321.

Mi Hmat Tok and others v. Nga Kywe Hla and 2 others ad
= 60—Held—that anomalous mortgages like other mortgages are

subject to the rules contained in section 6o, Transfer of Property

Act, and that the insection of a forfeiture clause in a mortgage bond

does not make the mortgage anomalous but is merely of no effect.

II _‘J-B-Ru I1g07—00, Mon‘.gage I ;
LL.R. 11 Bom 231,

—— XXI. Mad. 1¥0.

——XXVII Bom,297. '/

Ngﬁ Fo N’ﬂn v, Mi Yin T TR y e e ' aee
= 63,70. Accession of land. Meaning of—Ses Evidence. “oe
Trawsegr—Explains what is meant of the—of a mortgage.~See

Mortgage ... A "

U

UNSTAMPED INSTRUMENT,==/f¢cld=ethat a suit may be brought to set

aside an—without duty and penalty being paid— See bittaﬁond\
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Ueeer Burwa Civie Courrs Regurition, 12-13—Held —that an
appeal from a District Court under O, XLIII lies to the Divisional
Court and not to the Court of the Judicial Commissioner whatever
be the value of the subject-matter. :

H. E. Mandavi v. R, Misser " ee

w

WorkMax’S BrescE or ConTracT—2—where complainant told
respondent to do no more work and came toan agreement with
m}g}ondeut for the repayment of the balance of the money advanced
—Held—that the Workman’s Breach of Contract Act did not apply.
In the matter of Anusuri Samyasi 1,L.R. 28 Mad.,, 37.

AL M.S. Subramonien Chetty v. Gangaya. 4 LB.R,, 365.

. Sugaram v. Nga Tun Baw i vee e e

WaoNGrUL—Persons who have the right to do an act which-is not—
cannot be propesly bound down to keep the peace because some one
else proposes to interfere with the right. The proper course in such
acase is to bind down the other party—See C riminal Procedure ...

Y

YouTE ordinarily an extenuating circumstance in cases of murder—See
Penal Code Q); : v e
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