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,LOWER BURMA RULINGS 

Before Mr. Justice Twomey. 

TO GALE alias TO LE alias KYA W HLA 
v. KING-EMPEROR. 

Eggar-:-Assistant Government Advocate for King-Emperor. 

Tender of pardon-forieiture of pardon-procedure prior to trial 
for offence in respect of which pardon was tendered-necessity of a 
d(!jinite finding as to· breach of condition-ss. 337, 339; Code of 
Criminal Procedure, 1898. 

The Code of Criminal Procedure, 1898, contains no provision for the 
withdrawal of pardons. If a Magistrate or Judge considers that an 
approver has fo1·feited his pardon, he should draw up an order specifically 
setting forth the alleged breach, of the condition of pardon and call upon 
him to show cause why h~ should not be tried for the offence in respect of 
which the pa;·don was tendered as provided in section 339, Code of Crimi
nal Procedure. Unless the approver admits the alleged breach of condi
tion the Magistrate or Judge should hear the evidence relied on as 
establishing the breach and any rebutting evide11ce which the approver 
may offer and should then record a definite finding as to whether there has 
been a breach or not. A definite findi;lg arrived at in this. manner is 
essential before the approver can be placed on trial. 

The appellant Nga ToLe was arrested on a charge of being 
concerned in two dacoities committed on the night of 23rd 
January 1912 at Ywathit and Ywadanshe in the Thaton Dis
trict. After his arrest he made a confession and thereupon a 
pardon was tendered to him on the condition mentioned in 
section 337, Code of Criminal Procedure. He was examined 
as an approver against four of his alleged accomplices and 
made what appeared to the committing Magistrate to be a full 
and true disclosure. When the case came for tr1al to the 
Sessions Court, To Le repeated ·the e•!idence given by hi!J1 to 
the committing Magistrate. There are slight discrepancies 
between the two depositions but in material particulars· there 
was no serious variation. The four accused persons were 
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ho·:;.rever not convicted. Permission was given to withdraw 
the charge against them on the following grounds stated in the 
Sessions Judge's order of 21st June 1912 :-

" (1) There are serious discrepanc:es between the evidence 
of tJ1e approver and the other prosecution witnesses, firstly, as 
to the number of the dacoits, as to their identity and as to 
whether they were disguised or not; secondly, as to what 
occurred in Shan Gyi's house when the witness Po Tha visited 
it; thirdly, as to whether, on the occasion of the search for the 
gun in ShaH Gyi's compound, To Gale did or did not display, 
by his words and conduct, uncertainty as· to wheth~r the gun 
had been buried inside or outside the stvne wall . 

. (2) Apart from the evidence of the approver which thus 
appears to me discredited, the only evidence against any of the 
accused is the fact of the discovery of part of the dacoited 
property in situations, which do not in my opinion warrant tile 
inference that they wet•e in the possession of the accus2d in 
question." 

In acquitting the four accused the Sessions Judge recorded 
his opinion that "To Gale has forfeited his pardon by giving 
false evidence, more particularly as to his pointing out to the 
search party the exact place where the gun was buried and as 
to his presence at the time when the gun was buried since it 
appears to' me clear-tlfaT he vvasuncertain whether the gLin was 
buried inside or outside the stone wall and it seems to me 
_in<;;red!,ble that he"coui:d h~ve be~ii ,uncert~in on this: point if he 
had actually been present when the gun was butjed.l' 

In consequence of this opinion, thP. Subdivisional Magis
trate, Thaton, recorded an order withdrawing the pardon and 
ToLe was accordingly charged with taking pat·t in the Ywathit 
dacoity. He adhered to the statements already· made by him, 
admitting his part in the dacoity. But before both the 
committing Magistrate and ,the Additional Sessions Judge he 
urged that he had been pardoned and that he had complied 
with the conditions of his pardon. The leamed Judge dis
regarded this plea, treated thepardon as having been withdrawn 
and convicting the accused sentenced him to suffer transporta
tion for seven years. 

The Judge does not seem to have referred to the provisions 
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of law applicable to the matter. If he had done so he would 
.have seen that the present Code (1898) contains no provtston 
for the withdrawal of pardons. Section 339 provides that if a 
person who has accepted a tender of pardon has either by 
wi!fully concealing anything essential or by giving false 
~vidence, not complied with the conditions on which the tender 
w~s made, he may be tried for the offence in respect of which 
the pardon was tendered and the statement made by him may 
be given in evidence against him when the pardon has been 
forfeited under this section. The question whether the pardon 
has been forfeited is in each case a question of fact and 
elementary principles of justice and good faith require that 
this question of fact should be properly tried and determined 

. before the approver is charged with the offence for which he 
·was pardoned. The mere expression of opinion by the Sessions 
J tidge is not enough. The appmver should be given an oppor
tunity cf meeting the allegation that he has failed to make the 
full and true disclosure required under section 337. The 
proper course was to draw up an order setting forth specifically 
the alleged breach of tJ1e condition of pardon and to call upon 
the approver to show cause on a future date why he should not 
be tried for the dacoity as provided in section 339. On the 
.date.fixedfor the hearing unless the approver admits the alleged 
breach of condition the Magistrate or Judge sho•.tld hear the 
evidence relied upon as establishing the breach and any rebut~ 
tin£'ev!dence which the approve1; i11ay offer, and should then 
record a definite finding as to whether Hiere lias been a bread; 
or not. A definite finding an·ived at in this manne1· is essential 
before the approver can be placed on his trial for the original 
offence. 

The Assistant Government Advocate who appears for the 
Crown in this Court does not support the conviction as it stands. 
It is clearly impossible to sustain iL But I am asked in setting 
aside the conviction to order a new trial which should be 
preceded by an enquiry as indicated above concerning the 
alleged breach of the condition of pard.:>n. 

0 

The ~ourse suggested to me would no doubt be appropriate 
if the records disclosed prima facie grounds for the opinion 
expressed in the Sessions Judge's order of 21st June 1912. 
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But the grounds appear to be of the flimsiest description. 
The only part of the approver's evidence which the Sessio.u: 
Judge refers to specifically as false is that relating to the dis-· 
covery of the gun, Exhibit 13, near the accused Shan Gyi's 
house. The approv~r told the police that he was present when 
Shan Gyi buried the gun and that he could show the plact. .. 
The gun was actually found buried within a few yards of the 
spot pointed out by To Le. It appears that To Le showed 
some uncertainty as to the_exact spot and the Sessions Judge. 
inferred from this uncertainty that To Le could not have been 
actually present when the gun was buried and that To Le gave 
false evidence in saying he was present at the time and in say
ing that he pointed out the exact spot. The allegation is that 
the gun was buried at night and To Le might easily make a 
mistake of a few yards as to the exact spot. Also, seeing that 
the gun was found a few yards from the spot first pointed out 
by To Le, I think it is unreasonable to argue that he gave false 
evidence in saying that he pointed out the exact place. There' 
are discrepancies between To Le's statements and those of Ma. 
Lon Ma and Ma Pu Si as to the numbe.r of the dacoits, as to· 
whether they were disguised with soot and lime or not, and as. 
to who they were. Ma Lon Ma and Ma Pu Si said they recog
nis_ed_two _men who are not among those denounced by the 
approver. But the identification of these two men by Ma Lon 
Ma and Ma Pu Si was discredited by the police and the men 
were not tried· for:::the offeirce. ··The ev~dence of Ma I,.on Ma. 
and Mii Pti Si mi.isl therefore 'be' ;;tcce.pted \vith ·rese1~ve ·.·and. 
their statements as to the number and appearance of the 
dacoits are of doubtful value. As regards the assemblage at 
Shan Gyi's house before the dacoity there is no adequate· 
reason for regarding the particulars given by the approver as 
false even where his account conflicts with the evidence of the: 
witness Po Tha. 

In my opinion therefore there are no sufficient grounds for· 
holding that Nga To Le gave false evidence at the trial. He· 
app<:!ars to have complied substantially with the condition of 
his pardon and so long as the pardon was in ~orce he could not 
be convicted of the offence in respect of which he was. 
pardoned. 
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The conviction and sentence are set aside and the appellant 
.ie acquitted and will be released unless he is liable to be 
. detained on some other charge. 

• Bef01·e Sir Charles Fox, Chief Judge, Mr. justice H artnoll 
and Mr. Justice Twomey. 

M~s. ROSE D'CASTRO v. EDMUND D'CASTRO. 

Divorce-jurisdiction of Divisional Court-residence of husband 
.and wife-ss. 3 (2}, (3}, 12, 13, 14, 17, Indian Divorce Act, 7869. 

A Divisional Court has jurisdiction under the Indian Divorce Act only 
if the husband and wife reside or last resided together within the local 
limits of the ordinary jurisdiction of such Court. 

An initial question in this case is \vhether th~ Judge of the 
'Toungoo Divisional Court· had jurisdiction to deal with the 
petition. Under section 3 (3) of the Indian Divorce Act 
" District Court" means in the case of a petition under the Act 
the Court of the District Judge within the local limits of whose 
orrlinary jurisdiction cr of whose jurisdiction under this Act 
the husband and 'wife reside or last resided together. The 
Divisional Court is the District Court under the Act for the 
'Toungoo Division. 

It does not distinctly appear from the petition that the 
petitioning wife was residing anywhere in the Toungoo Division 
.at Jh~ .time}h~ petit!ori was preiiented. The ·petition .state& 
that the parties last resided together at Mergui in the Tenas~ 
serim Division and that from there the wife came to Rangoon 
to her father's house. The correspondence filed i!l the case 
would appear to indicate that she continued to live in Rangoon. 
·It may be however that before the petition was presented she 
went to reside at some place in the Toungoo Division. The 

·Case must go back to the Toungoo Divisional Court to take 
evidence as to where the wife was residing at the time the 
petition was presented. If it is not proved that she was then 
residing at some place in the Toungoo Division, the case shpuld 
.be sent back forthwith u1_1der section 17 of the Act. 

If on the other hand it is proved that she was then residing 
:in the Toungoo Division, the Judge should take evidence with 

1912 • 

To·~ALE 
v . 

KING-· 
EMPE~GR. 

Civil 
Riference 
No. I oj 

I9I2. 

December 
4th, 

I9I2, 



1912. 

MRs. RosE 
D'CASTRO 

v. 
EDMUND 
D'CASTRO. 

Civil 
Reference 
No.6 of 

I9I2. 

December 
4th, 

I9I2. 

Augz;st- IJ!h, 
I9I2; 

. 6 LOWER BURMA RULINGS. [ vo:. . 

a vtew to satisfying himself on such evidence that none of the 
matters enumerated in sections 12, 13 and 14 of the Act a.s 
matters which may disentitle a petitioner from a decree for 
dissolution, exist. 

The cause of the delay in presenting the petition should be 
especially inquired into. 

Hartnoll, J.-1 concut•. 
T1.vomey, J.-1 concur. 

Before S·ir Charles Fox, Chief Judge, and Mr. Justice Hartnoll. 

THOMAS GAME v. (1) U KYE, (2) PE YA. 
111. Israel Khan-for plaintiff. 
S. S. Halkar-for defendants. 

Legal Practitioners-remuneration-class of business-business in 
a Court-business outside a Court-District Court only Place ht 
which agreement may be filed-s. 28, Legal Practitioners' Act, 1879. 

Section 28 of the Legal Practitioners' Act, 1879, applies to all agree
ments hetween a pleader and his client respecting the amount and the 
manner of payment for the whole or any part of the former's services, fees,. 
or disbursements in respect of any sort of business done or to be done by 
the pleader for the client. 

The following reference was made by the Judge of the: 
Small Cause Court, Rangoon, under section 113, Civil Pro
cedure Gode :-~ 

The plaintiff·iri this'Sti.it is a pleader and'he sues:to recover 
ari alleged. balaric·e of his fee~: The plaint sets oltt that the 
first defendant was compulsorily retired from the Government 
service and that plaintiff was retained to memorialise the 
Lieutenant-Governor for Rs. 550, the second defendant agree
ing to pay this sum. Plaintiff suggests that he fulfilled his. 
contract and incidentally it is mentioned that the memorial' 
was successful, the first defendant being reinstated. He now 
claims the unpaid balance of Rs. 500. As the agreement on 
which plaintiff relies was verbal I pointed out that section 28 
of the Legal Practitioners' Act was fatal to his claim. Under 
that section a pleader's agreement with his client respecting 
his fees must be " filed in the District Court or in some Cou~t 
in which some portion of the business in respect of which it: 
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has been (!xecuted" within 15 days or it is invalid. But it ~tas 
, been argued on behalf of Mr. Game that the agreement touched 
a memorial and not a Court case. I am o:P opinion that the 
contention is unsound for two reasons. Firstly, a pleader's 
professional business may embrace conveyancing, drafting, 
cqnsulting and indeed much that never comes into Court at all. 
And I cannot suppose that the Legislature intended to differ
entiate between different kinds of legal business. What it 
wanted apparently to !fo was to protect a client in his transac
tions (professional) with his legal adviser for the relationship 
is one that offers considerable opportunities of abuse. 
Secondly, the section says that the agreement must be filed 
either in the District Court or in some Court in '.vhich some 
part of the work was to be done. To me this looks as if the 
District Court were expressly mentioned as the Legislature 
had chamber work in view: If the clause touched oniy work 
that came into Court then surely it was enough to say that the 
agreement must be filed in the Court or Courts in which that 
work was done. 

As there is some doubt'as to the true interpretation to be 
put upon the section and as it is a matter of great importance 
to all pleaders I think it is a fit case to refer to the Honourable 
Judges . 

. The question I refer is-
" Does section 28 of the Legal Practitioners' Act touch all 

agreement~ for fees inade by pleader and· client vvith respect 
to. the former's pi·ofessional employment whether the business 
upon which he is eng<~.ged does or does not come into some 
Court?" 

I would answer the question in the affirmative. 
The opinion of the Bench was as follows :-
We are of opinion that section 28 of the Legal Practi

tioners' Act, 1879, applies to all agreements between a pleader 
and his client respecting the amount and the manner of 
payment for the whole or any part of the former's services, 
fees, or disbursements in respect of any sort of business, done 
or to be done by the pleader for the cli~nt. 

The contention that the section applies only to remunera
tion, etc., in respect of business to be done in a Court cannot 

1912. 

THOMAS 
GAME 

'lJ • • 

U KYE. 



1912. 

THOMAS 
GAME 

v. 
UKYE. 

Civil 
Re/e?"ence 

No.7 ofi9f2, 

September 4th, 
I9I2. 

8 LOWER BURMA RULINGS. [ VOI. 

pnvail, since the' section applies also to agreemer1ts of the 
nature specified between mukhtars and their employers, anJ. 
between Revenue-agents and their employers. Mukhtars may 
appear, plead and act in some Criminal Courts, but Revenue
agents cannot as such do any business in any Court eitl:er 
Civil or Criminal: cons~quently the words in the section after 
" District Court" cannot be availed of by. them, and the 
District Court is the only Court open to them to file agree
ments in. 

We express no opinion as to whether there is a Courf in 
the Town of Rangoon in which a pleader may file an agree
ment covered by the section. 

The question referred is answered in the affirmative. 

FULL BENCH-(CIVIL REFERENCE). 

Before Sir Charles Fox, Chief judge, Mr. Justice Hartnoll, 
Mr. Justice Ormmzd and Mr. Justice Twomey. 

WILLIAM EDMUND HARDINGE v. 1. HENRIETTA 
ELIZA HARDINGE, 2. HAROLD HOOGWERF. 

Villa-for appellant. 
deGlanville-for lst respondent. 
Hancock-for 2nd respondent. 

Divorce Law-o1·der of a Divisional Jw:lge in Upper Burma 
.under Indian Divorce Act (IV of 7869)-no appeal against such order 
to Chief Court; Lower B,urma-,ss;3, 70,9!i;/~Jdian.Div.orc.eAct, 7869-
s·. 28 (7)(d), Lower Burma Courts Act, 7900-s. 70 (d), Upper Burma 

· Civil Coitrts Regulation; 7896. · · 

On a reference to a Full Bench under section 11, Lower Burma Courts 
Act, 1900, of the following question:-

"In the event of a Judge of a Divisional Court in Upper Burma acting 
in his capadty as District Judge under the Indian Divorc" Act dismissing 
a petition presented under section IO of that Act, does an appeal from such 
order of dismissal lie to this Court ? " 

It was held that since section 5-5 of the Indian Divorce Act provides for 
an appeal only to the Court to which an appeal lies from a decree or order 
passed in the exercise of original civil jurisdiction, and no appeal lies from 
a decree or order of a Divisional Court in Upper Burma passed in the 
exercise of such jurisdiction, the result is that there is no Court to which 
an app"!allies from a decree or order of such Court under the Indian Divorce 
Act, and the answer to the question referred must be in the negative. 

Percy v. Percy, (1896) I. L. R. 18 All., 375, referred to. 

The following reference was made to a Full Bench by 
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Mr. Justice Hartnoll and Mr. Justice Young under sectior. 11 
.. cf the Lower Burma Courts Act, 1900:-

The appellant presented a petition to the Judge of the 
Divisional Court, Mand~lay, in his capacity as District Judge 
under the Indian Divorce Ad (IV of 1869) praying that his 
marriage with the first respondent be dissolved and making the 
·second respondent co-respondent and claiming damages from 
him by reason of his having committed adultery with the first 
-respondent. The petition was dismissed. This appeal has 
accordingly been filed in this Court: No objection has been 
taken by the respondents that this Court has no jurisdiction to 
hear the appeal; but Jt seems to us that there at•e grave doubts 
.as to whether we have jurisdiction looking at the wording of 
section 55 of the Act. We can only find one case in which the 
meaning or section 55 has been discussed-that of Percy v. 
Fercy (1). Having in view the importance of the question 
raised we have been asked to refer it to a Full Bench and we 
·COnsider that we should do so. 

We therefore refer to a Full Bench the following 
-question:-

" In the event of a Judge of a Divisional Court in Upper 
Burma acting in his capacity as District Judge under the Indian 
Divorce Act dismissing a petition presented under section 10 
·of that Act, does an appeal from such order of dismissal lie to 
this Court?" 
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c55 of the Indian Divorce Act. 
That section says:-
"All decrees and orders made by the Court in any suit or 

-proceeding under this Act shall be enforced and may be 
:appealed from, in the like manner as the decrees and orders of 
the Court made in the exercise of its original civil jurisdiction 
.are enforced ancl" may be appealed from under the laws, rules 
and orders for 'the time being in force: · 

Provided that there shall be no appeal from a decree of a 
District Judge for dissolution of marriage or n_ullity of 
marriage : nor from the order of the High Court confirming or 

(1) (1896) I. L. R. 18 All., 375. 
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ref11sing to confirm such decree. Provided also that there 
shall be no appeal on the subject of costs only." 

By section 3 of the Act the Judges of Divisional Courts
throughout Burma are District Judges under the Act. 

In Lower Burma an appeal lies to this Court from a decr-ee 
or order of a Divisional Court exercising original jurisdiction 
by virtue of section 28 (1) (d) of the Lower Burma Courts Act .. 

In Upper Burma Divisional Courts have jurisdiction to 
hear and determine suits and original proceedings by virtue of 
section 10 (d) of the Upper Burma Civil Courts Regulation,. 
1896, but the Regulation does not provid~ for any appeal from 
a decree or order of a Divisional Court in any original case· 
heard and determined by it. 

Since section 55 of the Indian Divorce Act provides for an· 
appeal only to the Court to which an appeal lies fmm a dec1·ee· 
or order passed in the exercise of ·original civil jurisdiction, 
and no appeal lies from a decree or order of a Divisional Court 
in Upper Burma passed in the exercise of such jurisdiction,. 
the result is that there is no Court to which an appeal lies from 
a decree or order of such Court under th~ Indian Divorce Act 
and the answer to the question referred must be in the negative· 

Hartnoll, ].-I concur. 
Ormond, ].-I concur. 
T-womey, ].-I concur. 

PRIVY~ COUNCIL. 

ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA .. 

Pn'vy Council Bejo1'e the Lord Chancellor, Lord Macnaghten, Lord Atkinson,. 
Ap~;a;9z:;: 5I Lord Moulton, Sir john Edge and Mr. Ameer Ali. 

THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL v. J. MOMENT. 

Powers of Legislation-suits against the Secretary of State-rights 
over land-right to sue in a Civil Court-s. 41 (b) of the (B~trma) Town 
and Village Lands Act (IV of 1898) ultra vires-ss. 65, 66, 67, Govern-
ment of India Act, 1858-s. 22, Indian Councils Act, 1861. 

Under the provisions of section 65 of the Government of India Act, 1858,. 
the Government of India is precluded from such legislation as takes away 
the right of any person to proceed against it in a Civil Court in a case involv-
ing a right over land. 
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Section 41 (b) of the Burma Town and Village Lands Act (IV of 1898) 
was held to be ultra vires. 

The Peninsular and Oriental Company v. The Secretm·y of State 
for India, 5 Born. H. C. R., Appendix I; Vasudev"Sadashiv Modak v. 
The Collector of Ratnagiri, 4 I. A., 119; referred to. 

• This was an appeal from a judgment of the Chief Court of 
Lower Burma on its Appellate Side. 

· The judgment of their Lordships of the Privy Council was 
delivered on the lOth December 1912 by:--

Lord Chancellor.-This Appeal raises the question whether 
the Government of India could make a law the efre~t of which 
was to debar a Civil Court from entertaining a claim against 
the Government to any right over land. The question is. 
obviously one of great importance. The proceedings out of' 
which the appeal ar_ises related to an ordinary dispute about 
the title to land, in the course of which there emerged a claim 
to damages for wrongful interference with the Plaintiff's. 
property. The only pointwhich their Lordships have to decide 
is whether section 41 (b) of the Act; IV of 1898 (Burma), was: 
validly enacted.· A majot·ity of the Judges of the Chief Court 
of Lower Burma have hdd that it was not, and the Secretary 
of State appeals against the Judgment. 

The section enacts thaf no Civil Court is to have jurisdic
tion to determine a claim to any right over land as against the· 
Government. In the Court below it was held that this enact-· 
ment was ultra vires as contravening a provision in. sectiol). 65· 
of.tbe Governme11t oflndia A<,:t~ 1858, ·that there is to be'the 
same remedy for the subject against the Government as there 
would have been against the East India Company. 

Their Lordships are satisfied that a suit of this character 
would have lain against the Company. The reasons for so 
holding are fully explained in the Judgment of Sir Barnes 
Peacock, C; J., in The Peninsular and Oriental Company v. The· 
Secretary of State for India reported in the Appendix to Volume 
5 of the Bombay High Court Reports (1), and the only question 
is whether it was competent for the Government of India to take 
away the existing right to sue in a Civil Court. This turns on 
the construction of the Act of 1858, and of the Indian Councils 
Act of 1861. Their Lordships have examined the provisions of' 

(1) 5 Bom. H. C. R., Appendix I. 
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the Acts of 13 Geo. III., c. 63, and 3 and 4 Wm. IV, c. 85, to 
whtch reference was made in the course of the argument, but 
these statutes do not appear to materially affect the argument. 

The Act of 1858 declared that India was to be governed 
directly and in the name of the Crown, acting through a 
Secretary of State aided by a Council, and to hin~ were 
transferred the powers formerly exercised by the Court of 
Directors and the Board of Control. The property of the old 
East India Company was vested in the Crown. The Secretary 
of State was given a quasi-corporate character to enable him 
to assert the rights and discharge the liabilities devolving on 
him as successor to the East India Company. The material 
words of section 65 enact that " the Secretary of State in 
Council shall and may sue and be sued as well in India as in 
England by the name of the Secretary of State in Council as a 
body corporate; and all persons and bodies politic shall aml 
may have and take the same suits, remedies and proceedings, 
legal and equitable, against the Secretary of State in Council 
.of India as they could have done against the said Company." 
Section 66 is a transitory provision making the Secretary of 
:State in Council come in place of the Company in all proceed
ings pending at the commencement of the Act, without the 
necessity of a change of name. Section 67 is also a transitory 

·· provis.fcm making engagements of the Company entered into 
before the <;ommencement of the Act binding on the Crown and _. 

"?nfor.Q.~a_ble. against the Secr~tary of State in Council in the 
sam~: rnanqer~ anc{i,n the same Courts as they would have been
in the case o£ the Company had the Act not passed. 

By section 22 of the Indian Councils Act of 1861 the 
Governor-General in Council is given power to make laws in 
the manner provided, including power to repe .... l or amend 
-.existing laws, and including the making of laws for all Courts 
-of Justice. But a proviso to this Section enacts that there is. 
to be no power to repeal or in any way affect, among other 
matters, any prbv ision of the Government of India Act, 1858. 

Their Lordships are of opinion that the effect of section 65 
of the Act of 1858 was to debar the Government of India from 
passing any Act which could prevent a subject from suing the 
Secretary of State in Council in a Civil Court in any case in 
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which he· could have similarly sued the East India Company. 
They think that the words cannot be construed in any different 
sense without reading into them a qualification which is not 

. there, and which may well have been deliberately omitted. 
The Section is not, like the two which follow it, a mere.ly 

·transitory Section. It appears,_ judging from /the language 
employed, to have been inserted for the purpose of making it 
clear that the subject was to have the right of so suing and was 
to retain that right in the future, or at least until the British 
Parliament should take it away. It may well be that the Indian 
Government can legislate validly about the formalities of 
procedure so long as they preserve the substantial right of the 
subject to sue the Government in the Civil Courts like any 
other defendant, and do not violate the fundamental principle 
that the Secretary of State, even as representing the Crown, is 
to be in no position different from that of the old East India 
Company. But the question before their Lordships is not one 
of procedure. It is whether the Government of India can by 
legislation take away the right to proceed against it in a Civil 
Court in a case involyingc a right over land. Their Lordships 
have come to the clear conclusion that the language of section 
65 of the Act of 1858 renders such legislation ultra vires. 

It was suggested in the course of the argument for the 
Appellant that a different view must have been taken by this 
Board in the case of V asudev Sadashiv Modak v. The Collector 
of Ratnagiri (1). The answer is that no such·point was. raised 
for decision; 

Their L01·dships will humbly advise that the Appeal should 
be dismissed with costs. 

Before Mr. justice Twom.ey. 

MAUNG GYI v. KING-EMPEROR. 

Wiltshire-for appellant. 

Drunkenness-unsoundness of mind-temporary dementia-loss of 
self-control-burden of proof-ss. 84, 324, 326, Indian Penal Code. 

A after partaking of intoxicating liquor walked two miles in the sun to 
a village where he was hit on the head by ·B. He pursued B to z, certain 
house, but not finding B there he attacked and wounded with a da five 
women who were on the house. 

(I) 4 I.A., 119. 
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The Civil Surgeon thought that the accused was not fully responsible 
for his actions owing to the mental state caused by the wound on his head, 
the alcohol he had taken and the walk in the sun. 

It was held that the facts were not sufficient to bring the case within 
Lhe provisions of section 84 of the Indian Pena). Code. The term '' Unsound
ness of mind " as used in that section cannot be construed so widely as to 
cover the loss of self-control following a hostile blow on the head. ':'he 
assault on the women was the outcome of disappointed rage. 

The appellant Nga Maung Gyi has been convicted under 
sections 326 and 324, Indian Penal Code, and sentenced to suffer 
transportation for seven years. One day about 3 P.M. he went 
on to Maung Shwe Gun's house at Chinya, Bassein District, 
.armed with a long da and cut five women who were buying and 
selling cloth there. Three of the women received wounds which 
are classed as grievous hurt; the wounds suffered by the other 
two were less severe. 

The defence was that Nga Maung Gyi was not responsible for 
his actions. He had been drinking at another village, he then 
had a walk of two miles in the sun, and on reaching Chinya a 
man named Po Thet hit him on the head with a stick just before 
the attack on the women. The Civil Surgeon who was examined 
as a witness gave it as his opjnion (after being told some of but 
not all the facts) that the accused was not fully responsible for 
his actions "owing to the mental state caused by the wound on 
his head and the alcohol he had taken and the walk that he had 

:takeif h1·the~sun: '' ~He considered in the5e circumstances that 
Nga Maung Gyi was suffering from "mental disease of a purely 

, tempbra:fy n,atu,re" ~n.d said that ~he, .woi.dd, call this disease 
~"~temporary·dep1eati~, :'. 

The Senior· Magistrate held hovvever that the case was not 
·covered by section 84, Indian Penal Code, because one of the 
factors which resulted in the "temporary dementia" was in
toxication. 

Thet·e is only the statement of one witness that the appel
lant drank liquor on his way to Chinya. 

Assuming that he was partly intoxicated the irritation caused 
by Po Thet's blow would probably be greater than if he was 
perfectly sober. It is clear from his own statement to the vill
age headman that he went on to Shwe Gun's house because he 
thought Po Thet had gone ther:e. He went in a state of anger 
.desiring to be revenged on Po Thet and not finding Po Thet he 
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vented his fury on the unoffending women whom he saw on the 
h9use. No theory of mental disease," temporary dementia" or 
-disease of any other kind, is required to explain his acts. The 
burden of proving that he, was incapable, through unsoundness of 
mind, of knowing the nature of his acts or that he was doing 
~vh"at was 'wrong or contrary to law, was upon the accused. I 
think he failed to discharge the burden of proof. The t(;rm 
·"unsoundness of mind" as used in section 84 is in my opinion 
inapplicable to the mental condition of the accused at the time, 
nor is there any sufficient reason to suppose that accused when 
he cut down the women was incapable of knowing that he was 
.doing what was wrong and contrary to law. The term " un-

, soundness of mind " cannot be construed so widely as to cover 
the loss of self-control following a hostile blow on the head. 
When the head is already inflamed with alcohol and has been 
exposed to the sun afterwards, the loss of self-control may be all 
the more complete. But these circumstances do not serve to 
bring the case under section 84, Indian Penal Code. 

Attention is arrested by the use of the expressions "mental 
.disease" and "temporary ,dementia" by the Civil Surgeon. A 
.blow on the head may produce mental disease but this is not a 
·necessary or even a common result. Every day men sustain 
:more severe knocks on the head than the appellant suffered 
without mental disease supervening. The Civil Surgeon's 
opinion that in the present case the blow caused mental disease, 
.arid this within a ~quarter of ah hour, is apparently, b~sed only 
on the ci.rcumstance that Nga, MauQg Qyi att;;tcked. H~~ women 
wantonly. The Civil Surgeon was ignorant of the fact that Nga 
Maung Gyi had gone on to the house in pursuit of the man who 
:struck him and that he attacked the women only on ,finding that 
the man was not there. If the Civil Surgeon had teen fully 
informed of the facts he would probably have found it unneces
sary to imp:wt mental disease and dementia to account for what 
was really the outcome of disappointed rage. In the circum
stances uf the case no weight can be attached to the Civil 
·Surgeon's opinion. 

The sentence is in my opinion nc \nore than the appellant 
,deserved. 

The appeal is dismissed. 
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FULL BENCH. 

Before Sir Charles Fox, Chief judge, Mr. justice Hartnoll, 
Mr. justice Ormond and Mrc.Justice Twomey. 

I. HOCK CHONG & Co. v. THA KA DO. 
2. THE COLONIAL TRADING COMPANY v. MYA THEF. 

McDonnell-for applicants. 

Halker-for 1st respondent. 

Criminal Breach of Trust-agreement between parties-constitu-· 
tion of a trust-legal and popular ztse of the term-s. 405, Indian 
Penal Code-provisoes 2 and 5, s. 92, Indian Evidence Act. 

An undertaking by accused to use an advan~e of money solely for the 
purpose of buying paddy and to seH the paddy to the complainant, does not 
make him a trustee of the money. 

Held (Hartnoll, J., dissenting),-that upon a complaint of Criminal 
Breach of Tl'ust under section 405 of the Indian Penal Code he was rightly 
discharged. 

Po Seik v. ]{in~-Emperor, 6 L. B. R., ·62; Wong Yone Main v.Ki-,tg 
Emperor, 6 L. B. R., 46: followed. 

j. Reid v. So Hlaing, 5 L. B. R., 241, referred to. 

Hartnoll, J.-The two references Nos. 220B and 22IB have 
been heard together. They only differ in that in one case a 
receipt was taken for the money and in the other there was no 
receipt. It is allowed that they only differ from the case of 
In re Po Seik v. King-EmPeror (I) in that whereas in that case 
promissory notes were executed i:1 these cases there were no· 
promissory notes. It was further sontended that the District 
Magistrate erred in going beyond the terms of the agreement in 

.· considering whether or n·ot _ t:i1e~e wa,s __ ::t_ .tittst ... As regards the 
absence of promissory notes my judgment in Po Seik's case· 
covers these references and as regards the further contention 
my views a;:-e expressed in the case of j. Reid v. So Hlaing (2) .. 

I would set aside the orders dismissing the c0mplaints and 
direct further enquiry into them. 

Ormond, ].-These are two applications in revisLm from the· 
District Magistrate who discharged the accused in each case .. 
The offence alleged in each case is that of criminal Jreach of 
trust. 

T~1e facts are similar in both cases. Money was advanced 
to the accused by the complainant for the purpose of buying 

(I) 6 L.B.R., 62. (2) 5 L.B.R., 241. 
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p"addy and the accused signed an agreement undertaking that 
the sum advanced will be used for no other purpose than the 
purchase of the said paddy. In one case a receipt wa~ given 
for the money but not in the other. In neither case did the 
.ac~used execute a promissory note. The District Magistrate 

. I9IJ. 

r. ·HocK 
CHONG&Co. 

v .. 
THA KA Do. 

2. THE 
COLONIAL 

has found that there was no trust ; the transaction being a loan. TRADING Co. 
v. 

Counsel for the petitioners contends that the fact of the MYA THEE. 

absence of a promissory note in these cases differentiates them 
from the caseof Wong Yone Main v. King-Emperor (I), and 
also from the case of Po Seik v. King-Emperor (2). In those 
cases it was held that ~he transaction was a loan and therefore 
there was no trust. In my opinion the District Magistrate has 
rightly applied those decisions to the present case. Petitioner's 
counsel contends also that the District Magistrate should not 
h<we gone beyond the terms of the written agreement in 
considering whether or not there was a trust. In my opinion 
the agreement in writing does not disclose a tt·ust and therefore 
co<.tnsel's contention that the Magistrate relied upon extraneous 
evidence or matter, in holding that the transaction was not a 
trust, does not apply to th~ case. And even if the document 
did amount to an admission of a trust, it would not be a 
" contract grant or other disposition of property" vvithin the 
meaning of seCtion 92 of the Evidence Act. 

I would therefore dismiss both these applications. 
Tworney, J.~In eai::h.of these hvo cases, a finn of millers 

··"advanced a sum of money (Rs .. 2,000 in one. case and Rs. 3,000 
:in the other) to the accused on his undertaking to buy paddy 
and sell it to the firm within a specified time {15 days in one 
case and 3 days in the other) and to use the money for no other 
purpose. The amount of paddy to be bought was mentioned as 
" about 2,000 baskets " and " about 3,000 baskets. " The exact 
quantity wa.; left indefinite and the price also was left indefinite, 
as it was part of the bargain that the accused should buy at 
what rate he could and should sell to the firm at the market 
price on the day of delivery. , 

ln each case, the accused failed to supply paddy according 
· to his undertaking or to account for the money and the miller~ 

prosecuted him for criminal breach of trust. The District 

(I) 6 L.RR., 46. (2) 6 L;B.R., 62. 
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Magistrate held that the cases were governed by the· Full 
Bench ruling in Po Seik v. King-Emperor (1), that the money 
was not entrusted to the accused in the sense contemplated in 
section 405, Indian Penal Code, and consequently that no 
offence had been committed under that section. In Po Seik v. 
King-Emperor (1), it was held that the relation between the 

.MvA THEE. accused Po Seik and the miller who advanced money to him 
was that of borrower and lender, and that the money was not 
" entrusted" to him. If the money was lost while in the 
accused Po Seik's possession it was he who had to bear the loss 
and not the miller. Po Seik was to make any profit he could 
on buying the paddy and re-selling it to the miller. If the 
price fell after Po Seik had bought the paddy the loss on re-sale 
to the miller fell upon Po Seik, for his contract, as in the pre
sent cases, was to sell the paddy to the miller at the market rate 
ntling on the day of delivery. I C')ncur in· the view of the 
majority of the Full Bench in Po Seik's case that there was no 
trust in the above circumstances. The property in the money 
passed to the accused and his contract to use it only in a certain 
way did not in my opinion operate to create a constructive 
trust in the money for the benefit of the miller. As pointed out 
by Robinson, J., loans are often made with conditions of this 
sort -attached to them. A not uncommon ex~u11ple· in ·this 
country is where a Chetty landlord advances money to his 
B,ur111ese t~nants. to eiiaple them_ to b\lY pa.dd,x. seedlings to 
_r.lari~, up ~h~ Chettis land._ It---is- never co11tended_that the 
Chetty retains a beneficial interest on the money lent merely 
because there is a stipulation that the money will be used only 
in bringing the Chetty's land under crop. The same may be 
said of an advance to a contractor for the spe6fic purpose of 
building a house, a boat, or a carriage for the lender. There is 
no · essential difference behyeen such cases and , that of the 
accused in Po Seik v. King-Emperor (1). There is no authority 
for holding that in any of these cases the mere contract 
restricting the use of the money suffices to create a trust. In 
Po Seik's case the money was really payment in advance ofthe 
price of paddy sold to the miller for forward delivery. 

It is argued that the money was advanced by the miller 

(I) 6 L.B.R., 62. 
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only because of the confidence reposed by him in the accused on 
t!le strength of his undertaking, and that as this confidence was 
abused there was a breach of trust. According to this view 
the words" entrusted " and " trust " in section 405 would have 
to he construed in their loose popular sense as distinguished 
~rom their strictly legal sense, and such latitude is not permis
sible in interpreting a penal enactment. The illustr:1tions to 
section 405 are sufficient to show that it is only in the 
strictly legal sense that the words are employed. The 
existence of an express or constructive trust must be 
proved as an essential ingredient of the offence. Looking to the 
accused Po Seik's liability to make good the loss of the money 
in any circumstances, and to the condition that he was to bear 
any loss on a fall in the market price and to profit by any rise, 
I think the property in the money passed to him, and there was 
n<i trust. 

The circumstances of the two p1·esent cases admittedly 
resemble those of Po Selk v. J(i:zg-Emperor (1) in all respects 
except that Po Seik gave promissory notes for the monies 
advanced to him wl-ii,le Hie present accused did not. In my 
opinion the absence of promissory notes does not alter the 
character of the transactions. By taking a promissory note the 
miller may be in a better position to recover the money in case 
of default. But whether a promissory note is taken or not the 
transaction is in point of law a loan, the property in the money 

· pass(!S and 1_:12 b~neficJ<!! i!1t_e1~~_!>t in it remains ·with the lender. 
The only other ground urged i11 the applicatlcH1 for revision 

is that the District Magistrate et·red in going beyond the terms 
of the printed agreement in considering whether there was a 
trust. Even on the agreement as it stands I do not think the 
existence of a trust can be inferred. In any case the District 
Magistrate's action in considet·ing extrinsic oral evidence as to 
the conditions of the advance appears to be fully covered by 
provisoes 2 and 5 to section 92 of the Evidence Act. 

I would therefore dismiss the application. 

Fox, C.j.-Money was advanced by the complainants in• these 
cases on agreements identical in terms with the agreement in 

(1) 6 L.B R., 62. 
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the case of Po Seik v. King-Emperor (1), but in these later cases 
no promissory notes were taken from the respondents. 

The question is whether the money :so advanced was held in 
trust by the respondents for the complainants . 

In my judgment nothing in the agreement constitutes the 
person who signs it a trustee of the money advanced to him. 

The agreement does not appear to me to constitute more 
than contractual relationship between the parties to it. 

Upon the judgments of the majority of the Judges of the 
Bench· both applications will be dismissed. 

Before Mr. justice Parlett. 

No. IJ9 '!I M. DORABJEE v. 1. HAVABEE, 2. 
3. MARIAMBEE, 4. KHATIZA BIBI, 

HAFEZBEE, 
5. RAHIMA-

I9II• 

famtary Jnl, 
I9fJ• 

BEE, 6. BIBI (plaintiffs-t•espondents, 2 to 6, •ninors by 
their guardian ad litem BAVABEE)-Legal Representatives 
of DAWOODJEE IsMAILJEE MAYETH (deceased). 

Eggar-for defendant-appellant. 

](. B. Banerji-for plaintiffs-respondents. 

Jnrisdiction-Court of Small Causes-natnre of suit-nature of 
defence. 

As the-question for·dccis·ion was whether the plaintiff~ who· had ·applied · 
for a refund of security given, had duly performed his work as manager, the 
defendal1t was entitled to try to prove that l1e h~.d not done so. The Court 

·of ·~{(nail' Causes whic:;h heard. the case. w?s i1ot debarred from going into 
this q ~~estloi1 .even !Ut ~was not competent .to .go into accounts, Such a 
Cottrl: iri deteri'nini'rig whether it has jurisdicti011 or not must look ·to the 
nature of the suit as brought by the plaintiff and not to the nature of the 
defence. A defendant has not power to oust the Court of a jurisdiction 
which it other·.vise has by the mere raising of a defence. 

This was a suit for the return of Rs. 2,000 der0sited by the 
plaintiff as security for the due performance of his work as 
manager of the defendant. The defence in effect was that the 
money was not payable as the plaintiff had not duly performed 
his duties : in particular that he had misappropriated certain 
sums .and by negligence suffered defendant's goods to sustain 
damage estimated at a total amount in excess of the amount of 
security, and had failed to account for his dealings as manager. 
There was a written agreement . between the parties, and 
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admittedly ~.lso a subsequent further oral agreement, though 
the"exact terms of the latter are in dispute. The Court of first 
instance considered that the deposit was merely security for 
that part of the written agr.-eement (clause 5) which related to 
the r~turn of the stock, goods, account bool•s, press-copy books, 
paJJers, letters, documents, cash, etc., belonging to the defendant 
company, and holding that the existence of any such not. 
returned by him was not proved, decreed plaintiff's suit. I would 
remark, however, that the written agreement imposed othet• 
·obligations upon the plaintiff, e.g., by clauses 3, 4 and 6, so that 
mere return of the stock, account books, etc., would not neces
sarily entitle him to a refund of his security, even if it were 
met•ely sect11·ity for due perfot·mance of the written agreement. 
But plaintiff admits tbat it ·was security for the due perfor
mance of his work as manager of the defendant's company, and 
·evet~ if the exact terms of clause 9, which is said to have been 
struck out of the agreement when signed, were not embodied 
in the subsequent oral agreement, it is clear that the due per
formance of his work as manager would entail such conduct on 
'his part as would protect hi!'; employers from loss or damage 
arising ft·om misconduct, neglect ot• default on his part, such 
as clause 9 refers to. 

The question for decision, therefore, was not merely whether 
plai1;tiff ·l;;d co~1~plied with clause 5 of the ag1·eement, but 
whether he had duly performed his work as manager: and 
defendat~t was entitled to try and prove that 11e had not (ione so. 
It apped1~s ti1at dekndant ha~ filed h~ro st:iits in .1\iJ~ndi:d~)i; one 
fot• compensation for misappropriation and for damage to his 
goods caused by plaintiff's negligence; and the other for an 
;account; and execution in this case was postponed to enable 
them to be conchded. For the plaintiff it is contended that the 
·small Cause Court could do nothing else, having no jurisdic
tion over the subject-matter of those two suits and not being 
competent to go into accounts. For the defendant on the 
other hand it has been urged that the question of accounts was 
inseparable from that of the refund of the security, and that the 
plaint in this suit should have been ret~rned for present~tibn 
to a Court having jurisdiction to go into accounts. In my 
•Opinion neither contention is wholly sound. Incidentally also 
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I may mention that I consider the defendant's written statement 
was a defence only, and not a set-off: it is sufficient to say that 
the filing of the suits in Mandalay would peobably have pre
cluded him from pleading a set-off ia this suit. 

The conFention that a Small Cause Court cannot take cog
nizance of a case in which an account is to be taken has be ~n 
held to be untenable. The Court must look to the nature of the 
suit as brought by the plaintiff, and not to the nature of the 
defence, to determine whether o1• not the Cou1·t of Small 
Causes has jurisdiction. It is not in the power of a defendant 
to oust the Court of a jurisdiction that it otherwise has, by the 
mere raising of a defence. \Vhere such a defence is raised the 
Court of Small Causes has power to inquire into it and deter
mine it for the purpose of the suit which it has jut'isdiction to 
tl'y. I am of opinion that the defence raised did not affect the 
jurisdiction of the Coul't, and that that defence should lwve 
been gone into and adjudicated upon. 

I reverse the decree of the Small Cause Court and remand 
the case for further heaeing and decision in accordance with 
the views indicated above. Costs of this appeal will be costs in 
the suit. 

Before Mr. justice T·womey. · 

.OWEN PHILLIPS v. LIM CHIN TSONG. 
,- A lexander~for -applicant (pia-intif'!'}· · 

· C{ifton~for ~espond~nt (defendant). 

W-rongful dismissal-seamen-officers-rights of action for wages
restriction imposed by section 35, Indian Merchant Shipping Act, 
7859-ss. 35, 55, 56, Indian Merchant Shipping Act, 1859-ss. 1, 73 of 
the Contract Act, 1872. 

The provisions of section 35 of the Indian Merchant Shipping Act, 1859, 
prevent a seaman [a term which includes an officer] from being awarded 
more than one month's wages as compensation for wrongfui dismissal if 
effected before the first month's wages have been earned. 

According to the finding of the lower Court the applicant, 
Owen Phillips, who har.l signed for six months as an officer on 
the respondent, Lim Chin Tsong's steamer, the Seang Bee, was 
discharged without fault before one-- month's wages had been 
earned. He was paid wages up to the day of his discharge. 
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He sued the respondent for wi·ongful dismissal claimir.g as 
ccompensation Rs. 780 or four months' wages at Rs. 195 pe<: 
mensem. The learned Judge held that the p1·ovisions of 
section 35 of the Indian•Merchant Shipping Act, 1859, prevented 
hjm from awarding more than one month's wages as compen
sation, and accordingly gave the plaintiff a decree for Rs. 195 
and costs on that amount. He further onlered the plaintiff to 
pay the defendant's costs on the amount disallowed. 

The plaintiff applies to this Court in revision, It is con-
- tended that section 35 was merely intended to provide an addi
tional summary remedy and not to deprive seamen of their 
ordinary rights of action for wages, that seamen a1·e not 
prevented by section 35 from Sl!ing for damages for breach of 
contract under section 73, Contract Act, and that section 35 
should be read subject to sections 55 and 56 of the Indian 
Merchant Shipping Act, 1859. 

The view that section 35 merely p1·ovi<.ted an additional 
summary remedy appears to be untenable. If it had been 
intended that the restriction to one month's ·wages should apply 
only to cases in whish tht< wages are to be recovered summa1·ily 
by distress ·warrant under section 53, the insertion of the words 
"the Court or" in section 35 woald be meaningless. The 
mention o_f" the _Court " in section 35 shows, I think, that one 
month's wages is the maximum amount which could be granted 
by way of compensation even by a Court of civil judicature 
under s·ectiori 57. There can be no doubt; J .. think, that the 
restric1i'on \vas :intended to be geriei;al in its ·application. -The 

result is curious, for the restriction relates only to wrongful 
dismissals befo1·e the first month's wages have been earned, 
and consequently if a seaman is dismissed after tl1e first month 
of his article:s he can sue for damages without this restriction. 
In the case of an ordinary able-bodied seaman who can 
probably get employment within a week or two in another ship,. 
the restriction is not likely to cause hardship. But in cases. 
like the present where the seaman is an officer it is no doubt 
more difficult to get another ship an1 the restricti6n may cause 
hardship. It seems possible that in framing section 3s (and 
the correspondii1g section in the English Statute) the fact that 
an officer is included in the definition of " seaman " for the 
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purpcses of the Act was overlooked. However that may be, 
tJoe wording of the restriction is clear and effect must be given 
to it. 

The restriction in question is not rer,wved by the Contract 
Act. Section 1 of that Act prov~des inter alia that "nothing 
herein contained shall affect the provisions of any Statute, 
Act or Regulation not hereby expressly repealed; " and the 
Contract Act does not repeal section 35 of the Indian 
Merchant Shipping Act, 1859. 

The terms of the restriction being express I think that it 
must talre effect notwith~tanding any wider rights of action 
which seamen may have had before the Act was passed. 

I therefore concur in the decision of the Small Cause Court. 
As regards costs, I do not agree that the plaintiff should be 

required to pay the defendant's costs on the amount disallowed. 
The plaintiff had an honest claim in which he succeeded to a 
substantial degtee. The defendant on the othet hand set up a 
defence that the plaintiff was rightly discharged, and he failed 
to ptove this plea. In this state of affairs I do not think that 
costs should be apportioned in the :nanner ordered by the 
Judge. 

The application is dismissed except that the lower Comt's 
order fot the payment of Rs. 30 by the plaintiff to the defendant 
is set aside. The costs in this Court will be borne by the 
applicant. 

Before Sir Charles Fox, Chief judge, and Mr. justice Parlett. 

NGWE HMON v. lvlA PO. 

Agabeg-for appellant. 

Dm:oson-for respondent . 

·Letters·of-administration-with9,rawal of application-erroneous 
dismissal-cancellation of order-procedwre in contentious cases
Orde-r IX, Rule 9, Order XVJI, Rules 2 and 3, and Order XLIII, 
Code of Civil Procedure, 7908-ss. 83, 86, Probate and Administration 
Act, 7887. 

A applied for letters-of-administration to an estate. The application 
·was returned for ari1endment. A then applied to be allowed to withdraw 
·the application. No orders were passed on this application and when the 
,case was called at the expiry of the six months allowed for amendment the 
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original application was dismissed. Later, on an application to reopt':n 
the case, the Judge allowed the petition for letters to be withdrawn. 

When returned for amendment the case came under Order XVII, Civil 
Procedure Code, 1908. The application was dismissed under Rule 2 of 
Hmt Order and the Judge had authority under Rule 9 of Order IX to set 
aside the dismissal. Under Order XLIII no appeal lies against his order 
in spite of section 86 of the Probate· and Administration Act, 1881, which 
refers only to orders made by virtue of the powers conferred on a Judge 
by that Act. The section :::pplicable is section 83 whereby the procedure 
in contentious cases is governed by the Code of Civil Procedure. 

The respondent applied for letters-of-administration to the 
estate of Maung Po 0. Her application was on the 21st June 
1911 returned for amendment within six months. In Novem
ber she applied to be allowed to withdraw her application on 
the ground that she wished to apply for letters to another· 
Court. No orders ,.Y.ere passed on this application to with
draw. On the 20th December the case was called; the res
pondent was absent, and the or;ginal application was dismissed 
with costs. The application for withdrawal was apparently 
overlooked. On the 20th January 1912 the respondent applied 

. to have the order dismissing her original application set aside,. 
and again asked that she might be allowed to withdraw that 
application. The District Judge allowed the case to be re-. 
opened, thereby in ·effect setting aside his pt·evious order 
dismissing the application, and he allowed the petition for 

letters .to b~\withd_~flwn. ,-. . . " . 
The appellant w11.9~ oppq~~d all the respondenfs applications. 

appeals on the ground that the Court acted without jurisdiction 
in giving leave to the respondent to withdraw her application 
aftet· it had been dismissed with costs. This . involves the· 
questions whether the District Judge was authorized to set 
aside the dismissal of the original application, and whether an 
appeal lies against his order sett!!1g it aside. From the 21st 
June the case came under Ordee XVII relating to adjourn
ments. Rule 2 of that Order would appear to be more appli
cable to the order of dismissal on the 20th December than 
Rule 3 is. If so the District Judge had authority unde!:' Order· 
IX, Rule_ 9, to set aside the dismissal. That being so Order 
XLIII gives no appeal from an order allowing an application 
to set aside a dismissal. For the appellant, however, it was. 
argued that section 86 of the Probate and Administration Act. 

. 1913. 

NGWE HM(jN. 
?J. 

MAPo. 
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I9IJ. ~ives her an appeal to this Court. That section applies to 
·N"mNE l-IMoN orders made by a District Judge by virtue of the powers 

M:Po. conferred on him by the Act. The order setting aside the 
dismissal cannot properly be said to be an order made 0y 
virtue of any power given by the Act. It was made in the 
course of procedure, and procedure in contentious cases is 
under section 83 of the Act governed by the Code of Civil 
Procedure. Since that Code gives no appeal from an order 
allowing an application to set aside a dismissal for d~fauJt of 
appearance no appeal lies against the ord~r appealed against. 

Criminal 
Appeals 

Nos. 93,94 
mzd 95 if 

19IJ. 

March I4th, 
I9IJ. 

The appeal is dismissed with costs-2 gold mohurs allowed 
as advocate's fee. 

Before Mr. justice Hartnoll. 

I. PO vVIN, 2. TUN BAW, 3. SHWE DON, 
v. KING-EMPEROR. 

.iYiaung Kin, Assistant Government Advocate. 

Penal Code, s. 397-robbery-us~ of deadly weapon by one of a 
gang of robbers-s. 392, Indian Penal Code. 

The use of a deadly weapon by one of a gang of robbers·· do·es not bring 
his associates within the terms of section 397, Indian Penal Code. 

Nga I v. _l{ing-E~nperor, 6 L.B.R., 4I, referred to .. 
,,, Nga·Sein v. King~Emperor, 3L.B.R.; 12I; Queen-ErfiPress v. Senta, 
LL.R. 2SA1L, 404; Queen-Empress v. Bh_q;vjya;.Ratanlal's Unreported 

· Casis; s97; ·followed. 

The case is a perfectly clear one against the appellants and 
the appeal was only admitted as Maung Tun Baw and Maung 
Shwe Don have been convicted under section 232 read with 
section 397 of the Indian Penal Code. In convicting Maung 
Tun Baw and Maung Shwe ])on under section 392 read with 
section 397 the Magistrate says that he iollowed the ruling in 
the case of Nga I v. ]{ing-Emperor (1). That ruling applies to 
the case of Po vVin who had the clasp knife but not to the cases 
of the other two men. I would refer the Magistrate to the case 
of Nga Sein v. ]{ing-fimperor (2). The case of Queen.-E1npress 
v. ]ldahabir Tiwari mentioned in this latter case was over-ruled 

(I) 6 L.B.R., ~I. (2) 3L.B.'R·• 121. 
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by (he case of Queen-Empress v~ Senta (1), which takes the 
same view as that taken in Nga Sein v. King-Emperor (2). In 

_ the Bombay High Court a ~imilar view is taken in the case of 
Quee'it-EtnjJress v. Bhavjyct (3). The convictions of Tun Baw 
and Shwe Don will be altered to convictions under section 392 
of the Indian Penal Code. As regards the punishment, since 
it is not shown that Tun Baw and Shwe Don used any deadly 
weapon their sentences are reduc~d to sentences of five years' 
rigorous imprisonment. Po Win's appeal is dismissed. 

Before Sir Charles Fox, Chief judge, and Mr. justice H artnoll. 

PO ZAN v. MAUNG NYO BY HIS GUARDIAN LU HMAN. 

Ba Thein-for defendant-appellant. 

D. N.Palit-for plaintiff-respondent. 

Bu.ddhist Law: Inheritance-,grandchild of deceased (son of the 
eldest daughter) claiming as C!gainst a son of deceased-Kinwun 
Mingyi's Digest, s. 763. 

A Burman Buddhist couple died leaving two heit·s, a son and a grand
son (the son of their eldest <::hild, a daughter). The son, at the time of his 
father's death, was competent to assume the position of an orasa heir. 

The grandchild claimed an equal share with the son in the property of 
the couple, on the ground that he was the son of the "eldest daughter " 
.(relying oi1 'the texts colleCted in sectiOn 163. of the Kinwun Mingyi's 
rn~ij. . - . 

Held,-that these texts were not intended to be applied where there is 
<Jr has been an orasa son. 

Tz.m Myaing v. Ba Tun, 2 L.B.R., 292; Ma Mya Thz£ v. Po Thin, "'\:' 
P.J.L.B., 585; San Dwa v. Ma MinTha, 2 (Chan Toon's) L.c., 207; 
Ma Saw Ngwe v. Ma Thein Yin, 2 (Chan Toon's) L.C., 210; Ma Gun 
Bon v. Maung Po Kywe, 1 (Chan Toon's) L. C., 406 (at 414); referred to. 

Po Sein v. Po Min, 3 L.B.R., 45, followed. 

HartnqU, J.-MaungNyo, a minor, by his next friend, Maung 
Lu Hman, who is also his father, has sued Maung Po Zan for 
a half share of the property of his deceased grandparents 
Ko Hpan and Ma,Bok Hton. This he has been awarded apd 
Maung Po Zan n.ow app,eq.ls.on the ground tpat P,e ~ho,uld only 

(1) See the judgment at foot of page 404, I.L.R., 28 Ail. 
(2) 3 L.B.R., 121. 
(3). Ra~a.nlal's Unr:eported ,c;ases, 797. 
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have been awarded an eighth share. The genealogical tree 
is as follows :-

KO HPAN MA BOK HTON 

(died in Natdaw 1268 B. E.) ,.(died in Wazo or TawthaliL 
1271 B. E.) 

~,----·---------,-·--·-- =.c:._ ___ r 
MA HNIN THET MAUNG CHIT PON MAUNG PO, 

(died in Wagaung 
1270 B. E.}. 

I 
MAUNG NYO, 

plaintiff. 

(died as a child). ZAN, 
defendant. 

It will be noticed that Ma Hnin Thet died after her father
but before her mother. She marded twice but left no issue by 
her first husband • 

. Maung Nyo has been awarded a half share on the author
ity of the texts quoted in section 163 of the Kinwin Mingyi's 
Digest of Burmese Buddhist Law, Volume I; but it is argued 
that they do not apply as, although Ma Hnin Thet was the. 
eldest born daughter and child of Ko Hpan and Ma Bok Hton, 
yet she was not the orasa child, that Maung Po Zan was the 
eras a child and that there can be only one or as a in aJ~111ily;. 
Therefore it is urged that he is the favoured and privileged 
one and that Ma Hnin Thet can get no special treatment •. 
The record shows that when· .lVIaung Po Zan gave his eviden'ce 
ort the 9th March 1911 he stat~d that hi:s age \Vas 28 years, and 
that he used to live with his mother. When his parents there, · 
fore were alive he was an adult and in the position to assume 
the duties of an orasa son. ·The term orasa was considered in. 
the cas~ of Tun Myaing v. Ba Tun (1). It was there held that 
if the eldest son died as in this case before he attained his. 
majority his next younger· brother succeeded to his position as. 
orasa if he attained his majority and was competent. The 
cases of Ma Mya Thu v. Po Thin (2) and San Dwa v. Ma Min 
Tha (3) were quoted with approval. The ruling in the case of· 
Ma Saw Ngwe v. Ma Thein Yin (4) that there can be only one 
orasa child in a family was also concurred in. After studying_ 

(1) 2 L.B.R, 292. 
{2) P.J.L.B., 585. 

(3) 2 Chan Toon's L.C., 207. 
.· (4) 2 Chan Toon's L.C., 210. 
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the texts I can see no reason to differ from the views express- 1912.• • 

ed in the above mentioned_ cases. Where there are both sons. Po ZAN\ 

and, daughters in a family the son is preferred to the daughter, :M."AuN~ N~o •. 
~nd I have neyer known the reverse. The texts in section 150 -
of the Digest clearly show that the son is per.ferred to the 
daughter even though he is born after many daughters. The 
Dhammathatlinga, Cittara and ]{yannet make him the orasa . 

' the first and last of these Dhammathats expressiy state that: 
the daughter shaH have no claim to the orasa share on the 
ground that she is th':! eldest born. In the case of Ma Mya 
Thu v. Po Thin (1), the youngest son was held to be the orasa 
although he had two elder sisters. Applying the principles. 
above quoted to the p!:'esent case I would hold that Po Zan 
was the orasa child of Ko Hpan and Ma Bok Hton. He attain
ed majority and was competent to assume the duties of an 
orasa and he must be preferred to his elder sister, Ma Hnin 
Thet, even thot!gh she happened to be the eldest born. It is 
shown that he lived with his, mother. 

The question therefore arises whether Maung Nyo can claim 
the benefit of special treatment as the son of the eldest daughter 
on the authority of the texts quoted in section J63 of the 
Digest and I would hold in the negative. The Dhammnthats in 
several places give special treatment both to the eldes.t son and 
to the eldest datighter; btrtin construingthemit has been the' 
tendency of the Col:trts to prefef the son tothe.-daughter where 
the son has in fact been the eldest born child or has been in a 
position to assume the position of the orasa son. Where there 
are no sons, or. no sons competent to perform the dtities of an 
orasa son then the eldest daugther has been given special treat
ment. The reason no doubt for giving special treatment to one 
of the children is because on the death of the parent or parents 
he or she takes the place of the deceased parent or parents in 
the family. Similarly the reason for giving special treatment 
to the children of an eldest son or daughter as laid down in the 
case of Ma Gun Bon v. Maung Po Kywe (2) where their parents 
die before their grandparents no doubt was on account of the 
superior claims of the "auratha" heir. The reason ceases to 

(1) P.J.L.B., 585, (2) 1 Chan Toon's L.C., 406 at 414, 
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exist where, as in the present case, the deceased parent never 
was·-the orasa and never .could asst.tme the position of such 
owingto the existence of another child who took the position 
of an ·orasa in preference to her. Looking at the texts in sec~ 
tions 162 and 163 of the Digest it does not seerri to me that:ttey 
exclusively deal with the eldest born child. Several ofthete:xts 
in -section 162 deal with the child or children of a deceased·orasa, 
and as has been shown an orasa need not necessarily be •tthe 
eldest-born son. In section 163 the text of the J{yannet-ex· 
pressly makes the right of the eldest sister's son dependent·on 
the· eldest brother being childless. The case of Po Sein v. !Po 
Min (l) is distinguishable from this one. There the plaintiffs 
were not the sons of the eldest female child as the plaintiff .is ;in 

this case. To allow in every case special treatmerit to the child 
or children of the eldest daughter if that child is the eldest 
born would in certain cases mean that special treatment must 

cbe allowed to two branches in one family, and this is·contrary 
to the rule of decision adopted in int~rpreting the Dhamma~ 
thats ·nor have I known of such a practice. Looking at the 
•principle underlying the doctrine of special treatment ofa child 
:,J would hold that where there has been or is an orasa son the 
itexts set otit in se-ctions 162 and 163 of -the Digest giving the 
child or children of an eldest daughter special treatment do·not 
·:apply.~ , _ __ _ _ 

- i would therefore not allow Maung Nyo one half share of 
'his gi•andparents' estate, but would only allow him one quarter 
'of·his mother's share which was one half. In other words :1 
:,vould allow him one-eighth of the estate. - As regards costs J 
·would.give· proportionate costs in the District .Court. In .the 
Divisional Court Maung Po Zan has appealed on a stamp -of 
·excessive value. I wonld, give him his costs iu that Court 
c'alctilating them on a stamp of correct value. In this Court] 
~would allow him·. his costs. 

- Fox, C. J,-I concur. 

(1) 3 L.B.R., 45. 
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Before Sir Charles Fox, Chief Judge, and Mr. Justice Hartnoll~. 

{.1) MA NYEIN, (2) SHWE MI, (3) MA BWIN, (4) PO 
WIN, (5) MAUNG HPAN, (6) MAUNG HNYET '"'· MA 

.SEIN. 
Maung Thin-for defendants-appellants. 

Lambert-for plaintiff-respondent. 

Ettddhist Law: Inheritance-dissolution of marriage-claim of 
children-absence· of filial relations]dp. 

A Burmese Buddhist died leaving a widow and one child by a forme~ 
(divorced) wife. The latter had not, since the divorce of her mother, re
sumed: filial relations with hr:r father. 
· l!leld,-that under the circumstances the whole of the·property brought 
to. or acquired under the second marriage devolved upon the widow. 

Further held,-that on the death of the widow the child by the former 
wife .~vas not entitled (under these circumstances) to any share in her estate 
as.against the widow's nephews and nieces. · 
· · Ma Yi v. Ma Gal!, 6 L.B.R., 167, followed. 

· ·· MiNyo.v. Mi Nyein Tha; 2. U.B.R. (1904-1906), Buddhist Law 
-Inheritance, 15, distinguished. 

· · Sei:~ Hla v. Sein Hnan, 2 L.B.R., 54, referred to. 

· :Hartnoll, ].-The respondent, Ma Sein, is the daughter of 
LL Pwe . and Ma Gwet, both· deceased. U Pwe ~nd Ma Gwet 

Aivqrced when Ma Sein was an infant. Ma· Sein is now 
some fifty years old. After the divorce U Pwe n~arried 
Ma. Hnin Tha, and Ma Gv.ret married one Maung Shwe Thet. 
U Pwe died in 1272 B.E. and Ma Hnin Tha in 1273 B.E. 
The:appelJ~l).ts are the n,ephews, nieces and grand-nephew of, 
Ma .Hnin Tha. After U .Pwe's death.Ma HQ.~:!'l Th~madea 
cje.ed of gift of the bulk of her and U Pwe's property to the 
~ppellants. Ma Sein brings the suit to obtain a declaration 
t:hat she is the sole heir of Ma Hnin Tha and for an order that 
appellants hand over to her all the property left by Ma Hnin 
Tha. The appellants contest the claim by saying that Ma Sein 
mever lived with U Pwe after the divorce from her mother and 
never resumed filial relations with him and so that she is not 
entitled to inherit. They also rely on the deed of gift. 

· The learned District Judge held that there had been a 
~~sumptfon of filial relationship between U Pwe and Ma Sein, 
and that the deed of gift was null and void. He therefore 
granted her prayer. The learned Divisional Judge held that 
there had not been a resumption of filial relationship between 

Sj!etial 
Civilzna 
;Appeal?: 
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otJfi9.tiz~ •. 

lY/arck Iotk, 
I9I3, 
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I9I3• U Pwe and Ma Sein, that nevertheless Ma Sein was entitled to 
MA NYEIN all U Pwe's separate estate and half the jointly acquired estate 

v. 
MA.SEINo during his coverture with Ma Hnin Tha. Holding the deed of 

gift to be null and void, he gave a decree accordingly. 
The first point for decision is whether filial relations were 

ever resumed between U Pwe and Ma Sein; for it is admitted 
that after the divorce Ma Seir1 lived with her mother. I can 
see no reason for differing from the conclusion arrived at by 
the learned Divisional Judge. The burden of proof lay on Ma 
Sein to show that filial relations were such between herand U 
Pwe and Ma Hnin Tha that there is no doubt that they received 
her as their heir and intended her to be so. U Pwe certainly 
did give her a house to live in some ten years before his death 
and she and her husband have no doubt worked some of hh:; 
lands; but that seems to be all that is definitely proved, and 
that is not enough to prove that there was a resumption of filial 
relationship such as she claims. The witnesses do not !mow in 
what capacity she worked the lands. Some of them are her 
relatives and that lessens the value of their testimony. Ma 
Hnin Tha in executing the deed she did shows that she did not 
want her to inherit. I therefore agree with the Divisional 
Judge's conclusion. 

- -- The next point for determination is whether considering 
that fiEal relations between her, U Pwe and Ma Hnin Tha are 

·_not proved _to __ have been resumeq she is entitled to inherit. 
:The lat~s>t decision in 'ari anaiog<?!JS €ase isc that-. of Ma Yi v. 
Ma Gale (1), (which is now being published) : but it is urgedthat 
the circumstances in this case are different to those in that one 
and the other cases quoted in it. It is said that they _more 
resemble those in the case of Mi Nyo v. Mi Nyein Tha (2). 
Here there is no widow of a second marriage as she is dead. 
There are also no children of the second marriage but 
only collaterals of the deceased second wife, The case of Sein 
Hla v. Sein Hnan (3) is relied on. Now the texts relied on in 
the case of Mi Nyo v. Mi Nyein Tha (2) do not seem to me to 
apply to the present case. They refer to a husband who has 

(1) 6 L.B.R., 167. 
(2) 2 U.B.R. (1904-QB), Bud. Law-Inheritance; 15. 
(l.l) 2 L.B.R., 54_. 
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divorced his wife and who remains alone-that is does not marry 
again, and does not start a second home. Here U Pwe married 
Ma Hnin Tha and started new home. As I have held that Ma . 
Sein never resumed filial relations in that home she cannot be 
considered to form a member of it and consequently on U Pwe's 
C.::ath Ma Hnin Tha was his heir and inherited his property to 
the final exclusion of Ma Sein. On her death therefore her 
estate would devolve on her heirs, the appellants. The case of 
Sein Hla v. Sei1~ Hnan (I) is not applicable as in that case the 
illegitimate son lived with his father and his father's wife and 
formed one of the household. It is unnecessary to express an 
opinion as to what the position would have been if U Pwe had 
not married again or if Ma Hnin Tha had predeceased him. I 
_would hold in the circumstances that Ma Sein has shown no 
right to inherit the property she claims. On this finding there 
is no need to discuss_ the validity of the deed executed by Ma 
Hnin Tha. 

I would allow this appeal and dismiss the suit and give 
appellants their costs in all Courts. 

Fox, C. ].-I concut. 

Before Mr. justice Hartnoll, Officiating Chief judge. 

1. NGA TE, 2. SEIN PE, 3. BAlK GYI 

v. KING-EMPEROR. _ 
The -~~sishtn~ Government Advocate for King~ Emperor: 

. E-vidence Act~ 1872, section 32, sub·sections (7i and (jj 
A was present amongst a band of dacoits engaged in committing dacoity. 

He was there in his capacity of assistant to the police to '}'hom he had 
previously given information that a dacoity was going to take place. He 

. was mortally wo•mded by the police. He made a " dying statement" 
incriminating certain persons as his companions. 

Held,- that such statement could not be admitted as evidence in the 
trial of his con.panions for dacoity under sub-section (1) of section 32 of the 
Evidence Act, 1872, as the cause of his death came into question only in
directly and incidentally. 

Held,-further, that under the circumstances his statement would not 
have exposed him to a criminal prosecution al1,d so it could not be admitted 
under sub-section (3) of the section above quoted. 

The appellants have been convicted of dacoity in that they 
were members of a gang that attacked Bun· Yan's house at 

(1) 2 L.B.R I 54. 
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Inywa: on the night of the 20th September last: That adacoity; 
took place is certain. Po Ok says that he saw 6 or 7· in tile 
gang. Kala pi saw 5 or 6. The robbery had clearly begun when 
the robbers found that their presence was known for Kalapi:was 
fined at and Po Ok says that he saw the torches being lit. 
···"The question is· whether the crime has been brought horru:! 
to the appellants. One mari amongst the dacoits was Po Thaw 
Gyi; He was shot by the police who were waiting for the 
d~eoits arid subsequently died of his injuries. · He made certain· 

. &tat!ements and these have been admitted in evidence, Tile 
question is whether they are admissi_ble. . They have ·been. 
admitted under section 32 (3) ofthe Evidence Act on ·the ground' 
that they would have exposed him to a criminal prosecutionJ 
That provision of law seems to me clearly not to apply as after 
a perusal of the statements of Mr. McDonald and Maung Maung' 
ram unable to hold that they would have done so. Pb Thaw 
Gyi went and gave information that the dacoity was going to 
take place and it was in consequence of this information that 
the police went to the spot.. It was part of the arrangement' 
that Po Thaw Gyi was to wear white clothes when he accom
panied the dacoits and Mr. McDonald says that he must have 
said that the man in white was not to be fired at. Po Thaw Gyi 
appears to have. been present in his capacity of assistant to the 
police and it cannot be !:>aid that he was of the same mind as 
the rest of the dacoits and that he had the same intention as 
they ha_d~th_a(iS, wrdh;:.~til:\'c:it1fi~tbe held to have been one 

... oTthe.dacoitsiiiihis view· arid so·s-ecHon ·az··ur.o£ ihe Evidence 
Act is not applicable. When he made the statements he could 
not have had the slightest idea that he was going to be prose: 
cuted ar,d so the conditions in his mind that are contemplated 
by the sub-section were non-existent. It was urged at the hear
ing of the appeal that section 32 (1) makes the st::Jtements ad· 
missible. That sub-section refers to statements made by a 
person as to the cause of his death or as tc any of the ci·rcum~ 
stances of the transaction which resulted in his death in cases 
in which the cause of that person's death comes into question; 
. The present case is one concerned with who were the dacoits 
.who attacked Bun Yan, and it can hardly be said that the caUSjj! 
of Po Thaw Gyi's . death comes into question in it directly 
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th~ugh it m~lY come indirectly and incidentally; but the trial is 
·clearly not one into the ci,rcumstances of his death as to -who 
caused it and whether an offence was committed by some one 
if!.causing it. The provision rests on the doctrine of necessity, 
. that is, that the ir.jured person is dead and. is generally the 
•principal witness and so is lil{ely to know more or as much 
abotitthe circumstances of his death than or as ::my other per
son. In the present instance such doctrine- of· necessity . does. 
not apply as the object of the trial is to ascertain whether 
·Certain persons were the dacoits or not-a matter that 
,has nothing to do with the circumstances of Po Thaw Gyi's 
c:feath. Even if portions of the statements were admissible it 
:.Vould seem that the admissible portions would be confined ·to 
:tho!?e .relating to the actual cause and circumstances of the 
death and not to previous transactions ; but for the grounds .I 
·have given I must hold that Po Thaw Gyi's statements are not 
admiss-H>le ·at all. 

* * * * * 

·Before !vir. Justice Hartnoll, Officiating Chief Judge. 

(I) KHRISHNA PERDAN, (2) NITYA NANDA v. PASAUD. 

R. N. Burjorjee-for appl~cants. 

Workmen's Breach of Contract Act, 7859_:effect of dismissal for 
default of application under-Code of Criminal Procedure, ss. 247, 
403. 

An. application under section 1 of the Workmen's Breach of Contract Act, 
1859, was dismissed for default before any order had been passed by the 
'Magistrate under section 2 of the Act. Three years later the application 
was renewed but dismissed by the Magistrate, who held that there. were no 
sufficient grow.ds for going on with a cas< determined so long ago. 

Held,-that (1) no " offence" against the Act having yet been commit· 
.ted there was no "acqu:ttal" and section 403 of the Code of Criminal Pro· 
cetlure did not bar the re-opening of the proceedings. 

(2) The delay being due to the applicant's inability to find the offender 
1there was no ground for refusing to continue the enquiry. 

King-Emperor v . . Takasi Nukayya, (i901) l.L.R. 24 Mad., 660, 
·followed. 

Gurudin Teli v. S. Mutu Servai, 6 L;B.R., 89, referred to • 

. From the copy of the Magistrate's order attached to the ap
plication it appears that in the year 1909 .respondent proeeeded 
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against one of the applicants under section 2 of the Workmen's 
Breach of Contract Act (XIII of 1859) and that process was 
issued, but the case was dismissed for non-appearance of the 
respondent. Respondent sought to re-open the case and alleged 
that the delay in applying to do so was that he did not know the 
whereabouts of the applicants. The Magistrate held that there 
were no sufficient grounds for going on with a case that had 
been heard and determined nearly three years ago and so he 
discharged the applicants . 

. The learned Sessions Judge on application being made by 
respondent to him found that the order dismissing the case for 
default could not be regarded as one passed under section 247 
of the Code of Criminal Procedure and so that the Magistrate 
was not precluded by section 403 from taking up the case 
afresh, and that there was no limitation for applications in the 
Criminal Courts. He therefore ordered further enquiry on the 
merits. 

Applicants now ask that this 01 der be revised and the first 
two grounds are that the order passed in 1909 fell under section 
247 of the Code of Criminal Procedure-that the case is a sum
mons case and the order amounted to an acquittal. As was said 
in the case of J{ing-Bmperor v. Takasi Nukayya (1) the offence 

·created by the Workmen's Breach of Contt,'act Act is not the 
neglect or ·refusal of the workman to perform ·the contract but 
the failure by the workman to comply with an order made by 
the Magistrate that the workman repay the money advanced or 
perform the contract. In the present case the complainant did 
not aprear and the complaint being dismissed the Magistrate 
never made any order. Consequently there was no offence 
under the Act and Chapter XX of the Code of Criminal Proce
dure and section 403 of the same Code does not apply. 

The only other ground that need be considered is that fur
ther enquiry should not be ordered as no action. had been taken 
fot nearly three years. If it is a fact that respondent could 
not discover the whereabouts of the applicants that explains 
the delay; In the case of Gurudin Teli v. S. Mutu Servai (2), 
it was held that although one object of the Act may have been 

(1). (1901} I.L.R., 24 Mad., 660, (2) 6 L.B.R., 89, 
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to. provide a speedy remedy for employers against workmen the 
main object was to provide for the punishment of workmen who 
have taken advances and·have fraudulently broken their con
tra<its to work. 

I dismiss the application. 

Before Sir Charles Fox, Chief Judge, Mr. justice Hartnoll, 
and lrh·. justice Parlett. 

MOMENT 'V. MOMENT. 
Divorce-two years' desertion not complete at the time of filing of 

the original plaint-cause of action-dismissal of suit for absence of 
-s. 10, Indian Divorce Act, 1869. 

The plaintiff petitioned for divorce from her husband on the ground of 
adtdtery coupled with desertion. The suit. was filed and the decree of the 
Divisional Court was passed, before the desertion had extended to the 
statutory two years. 

Held,-that as there had not been two years' desertion at the time of 
passing of the decree the latter could not be sustained: and, further, that 
as the cause of action was not complete at the time of filing the petition the 
decree could not be sustained ev1::n if it had been passed after the desertion 
had extended to two years. 

Obiter Dicta.-That a decree for judicial separation might have been 
granted if asked for; and that further relief could" l::e obtained by filing a 
fresh suit. 
· Wooclv. Wood, (1887) L.H; i3 P.D.;zz, dissented from. 

Lapington v. Lapington, (1888) L.R. 14 P.D., 21, followed. 

Jf,art1~oll,].---;-PetJtion~i'.prayed for a d~cree for divorce from 
resp.oi1dent Qil the ground$. that he had.been guilty-of adultery 
c~upled with cruelty and desertion. The leat·ned Divisional 
Judge found the adultery proved, the CrLt~lty not proved and 
the deseetion proved. He accordingly passed a decree for 
divorce subjec': to the confirmation of this Court. 

The evidence as to the adultery is very meagre, but it is not 
. necessary tu come to a decision DS to whether it is peeved or 
not, as on another ground it will be seen that the decree cannot 
be confirmed. 

The evidence as to cruelty is insuJ£cient since it rests on 
the uncorroborated statement of petitioner as to the events of 
a single day. 

As regards desertion the petitioner alleges that respondent 
drove her out of the hous.e .on. the 23rd July 1910, that she 
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igij.· went and stayed with her sister for a month, that she then 
:·.~oMKNT returned to the house whereupon respondent left the house and 

v. never returned. She filed her petition on the 26th February MOMENT. 

1912. From the evidence it appears that there was a qm•rrel 
between the parties on 23rd July 1910, in consequence of whk'J. 
petitioner left the house which belonged to her. In that 
on that date she left her husband there was no desertion by 
him then and so his desertion cannot be said to have com
menced on that date. She returned some time subsequent to 
the 19th August 1910-the date of the letter she found in 
respondent's pocket. So the date on 'which the respondent 
left her and on which his desertion may be said to have com
menced must have been a date subsequent to the 19th August 
1910. It was probably a day or two after ot• a few days after 
that date. She filed her petition on the 26th February 1S12. 
The Divisional Judge in passing his ordet• on the facts on the 
8th May 1912 said that it was clear that then there had not 
been desertion for two years and so adjourned the proceedings 
till 1st August for further order..;. On this latter date he 
gave the decree for divorce. He evidently took the desertion 
to have commenced on the 23rd July 1910; but, as I have 
pointed out, I consider this view incorrect. I am of opinion 
that the decree should not be confirmed on two grounds. 

Section 10 of the Indian Divorce Act says:-
Any wife may present a petition to the District Court or to the High 

Court praying that her marriage may be dissolved on the ground that 
* * * her husband * "* * has been guilty * "' * of 
adultery coupled with desertion without reasonable excuse for two years 
and upwards. 

Now when petitioner presented her petition the period of 
desertion was not two years and so she had no cause of action. 
She could therefore get no decree on her petition, as it was 
presented prematurely. This was the view taken i.1 LafJington 
v. LajJington (1). It is true that in the case of Wood v. Wood 
(2) in a similar case the petitioner was allowed to file a 
supplemental petition on which, further evidence being given, 
a decree nisi was passed. But I incline to the view taken in 
Lapington-v. LajJington (1). Further, in the present cas~ a 

(I) (1888) L.R. 14 P.D., 21. 
(2) (1887) L.R. 13 P.D., 22. 
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-supplemental petition even was not filed, and so action has 
been taken solely on a plaint that does not disclose a cause of, 
action. Secondly, the d~cree is dated the 1st August 1912-a 
<lat~ on which I hold that there had not been desertion for a 
1-eriod of two years, since I hold that the desertion began sub
sequently to the 19th August 1910. 

I would therefore not confirm the decree for divorce. 
The petitioner does not want a decree for judicial separa

tion only and so I would dismiss the petition. This will not 
debar her from presenting a fresh petition, if the desertion has 
.continut·d and she is able to also prove adultery. 

Fox, C.].-I concur. 
Parlett, j.-1 concur. 

Before Sir Charles Fox, Chief judge, and Mr. justice Hartnoll. 

S. K. SUBRAMONIAN PILLA Y v. 1. P. GOVINDASA WMI 
PILLAY, 2. P. SUBRAMONIAN PILLAY. 

]. M. Xavier-for appellant (piaintiff). 

P. M. Chari-for respondents (defendants). 

Civil Procedm-e-Appeals, Second-:bleadings in-s. 100, Civil Pro
cedu1-e Code, 1908. 

-"~ :-The pleadings in Second Appeal should refer- -only fo the findings of the 
lower Appellate Court and not to those of the original Court. ' 

The various means by which a trustee may divest himself of a trust 
explained. 

Fox, C.].-The only appeal open to the appeilant is one on 
grounds mentioned in section 100 of the Code of Civil Proce
dure, that is to say, that the decision of the Appellate Court

(a) is contrary to law or some usage having the force o:f 
law, or 

(b) has failed to determine some material issue of law 
or usage having the force of law, or on the grgund 
that-

,(c) there has been some substantial error or defect in 
the procedure provided by the Code or by any other 
law for the time being in :force which may possibly 
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have produced error or defect in the decision of the
case upon the merits . 

The grounds of appeal in the case are as follows:-
'll. 

P. GovrN
DASAWMI 
l'ILLJ..Y, 

1. That the lower Courts had erred in law in holding on 
the evidence that the plaintiff-appellant had divested himseii 
of his rights as Trustee, and had estopped himself from asser" 
ting his rights as such Trustee. 

2. That the lowet• COLn·ts have erred in law in having 
omitted to discuss and consider the legal aspect of the Trus
teeship, and how under the provisions of the Trustee Act and 
the principles of Hindu Law plaintiff-appellant was by his 
conduct estopped from asserting his rights as Tntstee. 

3. That the lower Courts 'have et•t•ed in law in not holding 
on the evidence that plaintiff-appellant was forcibly kept cut 
of the Trusteeship by the defendants-respondents, and that 
there was at any time any formal renunciation by him of his 
rights as Trustee. 

All the grounds refer to the dec:sions of both lower Couets. 
On a second appeal to this Court under section 100 of the Code 
the decision of the lower Appellate Couet is the only one which 
has to be dealt with under clauses (a) and (b) of the section. 
Reference to the original Court's decision in the grounds of 
appeal is consequently et·roneous. 

The Divisional Court did not hold that the plaintiff had 
estopped himself from asserting his rights as Trustee. It held 
that he had divested himself of those rights and had none left 
to claim: in fact he was no longer a Trustee under the will. 

The Divisional Judge's decision on the facts is final. He 
found that the plaintiff had acted as Trustee .:'or ~ time, but 
that from not later than the beginning of 1901 Pakieisami GJ.nd 
the defendants had been in possession and control of the trust 
property and that since then wb.at work was done on the 
temple .concerns by the plaintiff was done by him as their agent 
or servant. The learned Judge thought it probable that the 
plaintiff had voluntarily given up the Trusteeship as part of a 
family compromise, but was not prepar~d to hold_ that the 
.evidence was s_ufficient to justify a definite finding to that 
effect. 
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His finding, however, is in effect that the plaintiff handed 
-over to Pakirisami the management of the trust property and 
had abandoned the Trusteeship. Whether he could divest, 
himself of the Trusteeship is a matter of law. · The Indian 
Acts dealing with trusts and trustees do not apply to the case, 
because the trust is either a publi~ or a priv,tte religious or 

·<:haritable endowment. The matter must be decided on general 
principles of law and equity and good conscience. 

Mr. Lewin says in Chapter XXVI of his work on Trusts 
that the only modes in which a Trustee can divest himself of 
his office are the folJo,ving :-

First-He may have the universal consent of all the parties interested; 
Secondly-He may retire by virtue of a special power in the instru

ment creating the trust or a statutory power applicable to the trust; or 
Thirdly-He may obtain his release by application to the Court. 

The first of these modes is the only one that needs consi
·deration in the present case. The trust is to apply the income 
of some land to the purposes of a temple and the worship of a 
Goddess .. It is not cleat• whether the temple is a public or a 
private temple, but thP, anc.zstors of the defendants appear to 
have been the most ptominent supportet•s of it, and the trust 
is one created by the will of the defendant's grand-father. 

The Divisional Judge has found that the defendant's father 
and the defendants have been in posses~ion and control of the 

. temple and land for mo1·e than ten yem·s pri9r to the institu
tion of the suit. They could scarcely have been in possessi.on 
for so long unless all pet·sons interested had consented to the 
•control and management being handed ovee to Pal<irisami 
when this was done, and under the circumstances it appears 
justifiable to conclude that all persons interested in' the temple 
and land did consent at the time to the plaintiff handing over 
.the management and divesting himself of the Trusteeship. 

The decree of the Divisional Judge appears to be correct. 
·The appeal fails and is dismissed with costs-5 gold mohurs 
;advocate's fee. 

Hartnoll, ].-1 concur. 
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Before Mr. Justice Pa1·lett. 

J. D. PAPPADEMETRIOU v. ROSE HALLIDAY. 
Ormistori-for applicant (defendant). 

R. S; Ddntra-for respondent (plaintiff). 

Lessor and lessee-lease to two partne·rs of a firm-liability of 
third p,rrtner thereon-use and occupation. 

Two of the partriers in ·a flem tccntcd a :1ou~e from A; and thereupon 
the firm went iil:to occupati'on cf the premises. One of the conditions of 
the deed of partnct·ship was that no agreement on the part of the firm 
shoulJ.bc nmd.e unless assented to and signed by ·each and every membct~ 
of the firm. A sued the third partnct·, who had refused to agree to or sign 
the lcase;.for " usc and occupation" of the preq1iscH. 

Hel;l:--that under the circumstances the defendant was not bound bv 
·the agrc-;ement and that in any case no suit for " usc and occupation" f~r 
a period co1·cred by the lease would lie. . .. 

Ra!Jormatltdas Gol)aldas v. 1\forarji Ju.tha, (1892) l.L.R 16 Boi1i., 
568, f.ollo\\'ed. 

Chinnaramanuja Ay:J'angar v. Padmanatlza J>illaiyan, (1806) 
J.L.R. 19 Mad., 471, distinguished. 

Plaintiff claimed H.s. 900 as compensation fot use and 
o~cupation of her premises feom 16th Octobet• 1908 to 30th 
Novembet·l908 fmm defendant as a partner in the firm known 
as the·AmphitJ·yon Hotel, which premises-the plaintset out--· 
were.rented to that firm at Rs. 600 pe1· mensem. Defendant 
denied that the premises were rented to the firm, but to De 

-Leo and Vei·e-tilh Wftie1·-anlnstru-inent in writirig to which he 
was not a party, and he pleaded that as that tenancy was in 

- existe_nce, the suif Jor us_e, and .D(:f::Upation did not lie. He 
adtnitt,~d that the. pret~is.~~ ·'~~;e ~ed for the purposes of the 
partnership during October and November 1908. Plaintiff 
then admitted the lease filed, but clain~ed that it was abmgated 
after 5th June 1908. 

The points for decision were whether the kase ceased to'. 
opeeate by agreement : if not, whethee the suit for use and 
occupation lay. The lower Court held, and the decision is. 
final, that the lease was not terminated, but that nevertheless 
the suit as brought lay, and gave plaintiff a decree as pra:yed •. 
Defendant applies for revision on the ground that the suit did 
not lie. 

It appears that on 30th January 1908 defendant entered 
into partnership with De Leo and Vereniki to carry om_ 
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bus:iness under the name of the Amp hi tryon Hotel. Clause XII 1913· 

of the deed of partnership provides that, with certain excep- -J. D. PAPPA

tions which do not apply to.the lease now 'in q;lestion, "no. DEM~~Rr?u 
partner shall be at liberty to ~' ~, ':' enter into any ~, ':' ~, Ros&• 

HALLIDAY. 
agr<!ement in the name of the firm, but every such '~ ~, ~, 

agreement shall be signed ·by each and every one- of the said 
partners in his individual name and not otherwise." The 
lease in question was made on 1st May 1908 between plaintiff 
on the one part and Vereniki and De Leo on the other, and was 
executed by those three persons alone. The name of the firm 
does not appear in it. Defendant admittedly refused tu agree' 
to the terms of the lease ot· to sign it. On 5th June 1908 
Vereniki left the partnership, which continued between defen~ 
dant and De Leo till lOth Decerilber 1908. 

For defendant reliance is placed on R. Goj>aldas and others 
v. M. Jutha a.nd othe,rs (1), which in some respects closely . 
resembles the present case. It was cited in the lower Co~rt 
but the learned Judge considP.red it of doubtful authority in 
view of C. Ayyan{{ar and others v. P. Pillaiyan and others (2) 

and furthet• inapplicable. as . being a suit for rent on the 
covenant in a lease. It appeaes, howevee, from the report that 
the claim was in the alternative, for rent and for compensation 
for use and occupation, and it is the decision on the l2tter 
claim which is particularly pertii1ent to the present case. The 
learned Judge thereon says:-" The claim for use <ind occu
pation arise~ when immoveable property is occupied by }he 
defendant by the permission of the plaintiff. The plaintiffs in 
this case have transferred, or demised, the land fm· three years 
to Wagji; and have, during the continuance of th~ lease, no 
power to suffer or permit any one to occupy the shop. They 
have parted with their interest during the continuance of the 
lease. The premises; if permissibly occupied during its 
currency, must be occupied by the permission of Wagji, and not 
of the plaintiffs." If for the term and the lessee's name were 
substituted fifteen years and De Leo and Vereniki, the passage 
cited might have been written about the present case. It was 
however upon the·· other part of the decision regarding the 

(I) (1892) I.L.R, 16 Bom., 568. 
(2) {1896). I.L.R. 19 Mad., 471. 
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liability £or rent of partners not executing a leas~ made on 
behalf of the partnership that the Madras High Court dissented 
from the Bombay case. On this point the Madt·as case has 
nothing in common with the present one, as the following 
passage from the judgment shows:-

The question is whether the appellants are liable on the rental agree
ments executed by the defendants, but not executed by the deceased 
person whom they represent. It·is not denied that the deceased was a 
partner, nor was it at·gued in the Court below that the executants had 
exceeded their powers in taking the leases. * * * By the agree
ment under which the partners worked -any one partner was empowered 
to take a lease and execute any necessary document, such documents 
being ta),en to be binding upon all the partners as if executed by them. 
In result, therefore, it must be taken that, although the other members of 
the firm arc not mentioned in the agreements, and did not execute them. 
it w:1s intended that they should operate as if all the members were 
parties to them. • • * There is nothing to show an intention to ma),e 
the executants only liable and to exclude the liability of the other partners. 

I have referred to the other cases cited in this ruli,Jg, 
but do not find in them authority directly binding in the 
present case. Here, on the contrary, it is clear that De Leo 
and Vereniki had no power under the deed of partnership to 
execute a lease on behalf of the firm; tlnt defendant resolutely 
refused to agree to the terms of the lease or to sign it, and it 
cannoc be said that it was intended that it should operate as if 
he were a party to it, and I hold that he was not. But even if 
he had l5een; or if by the deed ·of ·sth __ J.urie 1908 he had 
succeeded to Vereniki's liability under the lease, the demise 
effected_by that:lease would have been a ba\~ to ::t suit for use . . - .. . ..: : . - . . ,_ -. . . . 

· and occupa,tion during the <;ontinuance .of the lease.: 
J thet·efore reverse the decree of the Sti1all Cause Court 

and dismiss the suit with costs in both Courts. 

Before J11r. Justice Hartnoll, Off.g. Chief Judge, and 
Mr. Justice Young. 

ISMAIL MAMOON DAWOODJI v. THE OFFICIAL 
ASSIGNEE . 

P. P. Ginwala-for appellant. 
N. M. Cowasjee-for respoDdeht. 

Presidency Towns Insolvency Act, 1909, s. 56-fraudulent pre
ference-surety-" creditor." 

The word "creditor" in section 56 of the Presidency Towns Insolvency 
Act, 1909, (which avoids -as fraudulent· a payment made by an insolvent 
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.{jebtor in favour of- any' creditor with· a view to prefer such creditor), 
means any person who at the date of the payment is entitled, if insolvency 
superven,es, to claim a share of the insolvent's assets under section 46 of 
the Act. · A surety is i.ncluded in the latter section, and a payment made 
to such surety, before he has been called upon to pay as surety, may 
,be dt:emed fraudulent and void as against the Official Assignee. 

,. In re Paine, Exparte Reid, (1897) I Q.B.D., 122; In re Blackpool 
Motor Car Company, Limited. Hamilton. v. Blackpool Motor Car 
Company, Limited, (1901) I Ch. Dn., 77; followed. 

Hartnoll, Ofjg. CJ.-The appellant petitioned for an order 
that he rank 'as a secured creditor in respect of a sum of 
Rs. 8,068 and that certain promissory notes of a face value of 
Rs. 7,880c5-6 were subject to a lien in his favour. The sum of 
Rs. 8,068 were made up as follows :-He had stood security for 
the insolvents to Messrs. Finlay, Fleming & Co. and on 
account of this had paid them Rs. 2,963-14-0. He had also 
guaranteed a debt of Rs. 4,500 to A. K. A. M. Sivaraman 
Chetty and had paid it. The insolvents also owed him Rs. 605 
for goods supplied. The insolvents were adjudged insolven~ 

on the 25th November 1910 on the petition of Messrs. Bumc 
& Rief. He did not pay M.essrs. Finlay, Fleming & Co. until 

• 
the 30th December 1910 n0r Sivaraman Chetty until the 
31st January 1911. His case is that prior to th!~ insolvency 
he was pressed by Messrs. Finlay, Fleming & Co. and 
Sivar~ma~ Ch~tty and that he rept·esented matters to the 
insolvents who sold goods from their Mandalay !:'hop ~o cutain 
'persons, who in their" turn executed promissory n_otes, for the 
vahie of the·goods·in hii favour. -The-notes bcar.date.between: 
the 9th and 18th November 1910. 

The Officiai Assignee opposed the claim on the grounds 
·that the promissory notes were given without consideration, 
arid that there was a fraudulent preference within the 'meaning 

-of section 56 of Presidency . Towns Insolvency Act, and the 
learned Judge on the Ot·iginal Side disallowed the. claim on 
·these grounds. 

·As regards the question of consideration for the notes I am 
·of opinion that between the insolvent and the appellant t.here 
was consider.ation for them. _The consideration was the con
tingent liability of the appellant on his guarantee-a liability 

'which at the time the notes were executed in his name it was 
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undoubtedly clear he would have to discharge tn view of the· 

state of affairs of the insolvents. 
The1·e remains the question of whether there was a fraudu

lent preference within the meaning of section 56 of the Act. 
The first point is whether appellant was· a creditor of the 
insolvents within the meani~1g of that section wheQ the note$ 
were executed in his name, for he had ·not at that time paid 
Messrs. Finlay, Fleming & Co. and Siva1·aman Chetty. 
The corresponding section of the English Bankr_uptcy Act is. 
section 48, ;md they practically agree with each other. In the 
case of In re Paine, Exj>m·te Reid (1), it was held that the 
wo1·d "ct·editot·" in section 48 means a~y person who at the 
date of payment is entitled, if bankruptcy supervenes, to prove 
in the bankeuptcy and share in the distcibution of the bank
rupt's estate, that a surety who has a right of proof unde1· 
section 37 of the Act in respect of his contingent liability as 
surety is such a person and that a payment therefore to or fo1· 
the benefit of a st:rety before he has been called on to pay as 
surety may be a fraudulent preference. This decision was 
followed in the case of In re Blackpool Motor Car ComjJany, 
Lim.ited. Hmnilton v. Blacl?pool Motor Car Company, Limited, 
(2), where it was held that a charge given to the surety before 
he has been called on to pay as suretx may be_ a fraudulent 
preference. Section 37 of the English Act and section 46 of 
the Presidency Towns lf)solveocy Act, which deal .with debts 
provable in insolv~iici, are ·practically of the same it'nport and 

· so~the Englisl; decisions whi~h~I have qu-oted are ;~fhority for 
holding that in Rangoon the word "creditor" in section 48 of 
the Indian Act includes a surety before he has been called on 

to pay as surety, and I would hold accordingly, as my views are 
the same as those''expressed in the English cases quoted. It 
is now for consideration as to whethet' there has been a transfer 
of property from the im;olvents to appellant with a view to 
giving the la!_ter a preference over the other creditors. That 
there has been such a transfer is clear. The promissory notes. 
should have been in insolvents' favour, as they were the· 
sellers of the goods ; but they arranged that they should be. 

(I) (1897) 1 Q.E.D., 122. 
€2) (1901) 1 Ch. Dn., n 
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made out in the name,of appellant-in other words they trans
fet•red to appellant the debts due to them from the purchasers 
on account-of the goods. Looking at the facts and circum
stances I am also of opinion that the transfer was made with a 
vie\:V to giving appellant a pt•eference over the other creditors. 

There is .no trustworthy evidence to show that appellant 
ever put any pressure on the insolvents. Moreover, he was 
not in a position to do so, as at the time of the transfer he had 
not paid any money on beh~lf of the insolvents and so there 
was no liability on their part to him. The parties wet·e uncle 
and nephew. The very way of making the transfer gives the 
transaction a clandestine appea.rance. Mandalay far from 
Rangoon is taken as the scene of the operations. Other goods 
of the insolvents are at the same time consigned to Rangoon 
in the name of another uncle. If the transactions as to the 
notes were to hold good and the money due on them was all 
recovered, appellant would recover more than all he has paid 
to Messrs. Finlay, Fleming & Co. and Sivaraman Chetty 
and so belno loset· by his guarantee; whet·eas, if the put·
chaset·s_ had paid inso!vtnts ·ot- given the notes in their favout·, 
appellant after having paid the tv.ro creditot•s of insolvents 
would have only been entitled to share rateably with the othet• 
creditors. The notes we:·e made .out_ in appellant's name just 
before the insolvency, and looking at the !'elationship of insol
vents and appellant. it .is reasonable to hold ~hat they both 
k;1-~~v th~t b~t~IZr~ptcy nitlsfcoi11e ar:id was 'ii11n1ineiit 

i'l~et·e seen1s' to nie to be no dotibt that the facts and 
inferences to be drawn fmm them show that the insolvents had 
the notes put into appellant's name so as to save him, from loss 
on his guarantee and so to fa vow· him over the other creditors, 
and that that was the substantial and dominant reason in the 
minds of the insolvents when they acted as they did. The 
reason for their action was not pressure. 

I would therefore hold that the b·ansfer as evidenced by 
the promissory notes executed by the purchasers in appellant's 
favour was a fraudulent prefere'nce of appellant by the in.sol
vents within the meaning of section 56 of the Act and is there-
fore void as against the Official Assignee. -

The _ ~er_e " t.it:d~rtaKing ?f appellant to b~ _ sur~ty fot"-
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insolvents' debts could not put him in a better position in 
respect to the estate of the insolvents than other unsecured 
creditors. To make himself in a better position than others 
he should have taken effectual means-such as paying the 
sums due on his guarantee and then pressing the insolvents and· 
so compelling them to pay hrm or give him a lien on their 
property. 

There is absolutely no reason to declare that appellant is a 
secured creditor in respect of the Rs. 605 worth of goods 
supplied to the insolvents. 

I wouid therefore dismiss this app,eal with costs-3 gold 
mohurs. 

Young, ].-1 concur. 

Before Mr. Justice Parlett. 

MI NAFIZU NISSA alias NOR E DA 'V. BODI RAHMANo 
A. B. Banu·rji-for :1ppellant (defendant). 

l{. W. Bcmnerjee-for respondent (plaintiff: 

Muhammadan Law-ante-nuptial agreement-husband undertak
ing to live with wife's parents-divorce-delegation to wife of power 
to prono:wce the "triple talak. " 

A, a Mulu\mmadan, married B, a Muhammadan girl under fifteen years 
of age ; prom :sing at the time (inter alia) to live \Vith her parents for three 
years and. n.Jt t•) _ill-use her; and furthennore delegating to her the power
to pl',}J10U!l'.'e the f' triple ta!ak " (divorce)- in the- case of a breach of any Of 
;hjs -sti-p_L!1~-tti\"li1S •.. _ 

A fli1e.-.: tu carry out his promise as to residence and also ill-treated her 
.and B ':oo:, ccdvantage of the power delegated to her and pronounced the 
·" trip:e t·,,]a),_" Subsequently A sued for restitution of conjugal rights. 
The lower A~?e:llate Court gave A a decree, holding that the promise was 
void accvrdmg to Muhammadan Law and on ground" of public policy; 
and that in any case the delegJ.tion of the power to divorce was of no 
-effect, since such a power can, under Muhammadan Law, only be exercised 
immediately on delegation. · 

Held,-that under the circumstances there was nothing in Muhamma
dan Law to render the promise as to residence invalid, nor was it void for 
-any other reason: and that the Muhammadan Law allowed a delegation of 
power to divorce to be exercised, not only immediately, but on the 
happening of a certain event. 

Tekait Mon Mohini Jemadai v. Basanta Kumar Singh, (1901} 
I.L.R. 28 Cal., 751, distinguished. 

Ajazulla . Chowdry v. Sakina Bi, 1 L.B.R., 351; Hamidoolla v. 
Faizunnissa, (1882) I.L.R. 8 Cal., 327; Meer Ashruf Ali v. Meer Ashact 
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Ali, 16 W.R., 260; Ayatunnessa Beebce v. Karam Ali, (1908) I.L.R. 36 
Cal., 23; foll<nved. 

Badarannissa Bibi v. Mafiattala, 7 Ben. L.R., 442, referred to. 
' The parties are Muhammadans and respondent sued appel-

lant for restitution of conjugal rights. His suit was dismissed 
by the Township Court but decreed by the District Co•1rt. 

It appears that they \<Vere married on 22nd June 1909, a 
written contract being drawn up at that time providing, inter 
alia, that plaintiff should not use any indecent, reproachful or 
abusive language to appellant; should not assault or pain her 
in othe1· ways; and shonld live with her at her father's house for 
th1·ee years and afterwards at a place of her choice, and con
tinuing: " If I violate any one of the aforesaid terms, then she 
wm have full power to leave me for ever, to give th!·ee talalls 
(irrevocable divorce) to herself and to take a second husband; 
I delegate my authority of divorce to her; at that time or 
afterwards whenever she will take another husband, I shall 
have no claim upon her." The plaint sets out that they lived in 
the appellant's p<wents' house till May 1910, when a separate 
house was built in wh'ich ti1ey lived until about the middle of 
October 1910, when appellant left and returned to her mother 
and declined to come back to plaintiff.· It appears -that--appel
lant's father is dead, but that her mother built the second house 

.ip_the same compound as h~r own house. The written statement 

.~ets out that in the. middle ~£· O~tober 1910 plaintiff beatthe • 
appellant and left the house, and th~t ~he availed Iierself of the· 
authority delegated to her in the marriage contract and 
pronounced three talal<s to herself by reason of the conditions 
having been broken, among other ways, by plaintiff having 
abused and severely beaten and ill-treated he1· on several 
occasions and. by his failure to live for three years in heP 
parents' hoL:se. The Township Court held that ill-treatment 
was proved, and also breach of the condition as to residence, 
and that appellant was justified in exeecising the power of 
divorcing herself delegated to her by the contract, and did so, 
and that the marriage was therefore dissolved; the suit·was 
accordingly dismissed. 

The main grounds of :first appeal were that the condition as 
to residence was unreasonable and void; ihat the ill-treatment 
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was not proved; and that the divorce, if any, was inva!id. 
The District Court held that the condition as to residence was 
opposed to public policy and void; that the ill-treatment, if 
any, was trivial; and that as the power of divorce was not 
exercised immediately upon its being delega~ed, the delegatic n 
became of no effect, and there was no valid divorce. On the 
first point the District Court was influenced by.the ruling in 
Tekait Mon 1Hohini J amadai v. Basanta Kumar Singh (1) 
which refers solely to Hindu Law. In the judgment in that 
case the learned Judges emphasize th~ fundamental difference 
between marriage under Muhammadan'and under Hindu Law; 
for whereas under the former it is entirely a contract, under 
the latter "though a contract it is also a sacrament ; it is more 

religious than secular in character." Sir R. K. vVilson in his 
Digest of Anglo-Muhammadan Law (2) points this out c1nd 
remarks that the above ruling is of little assistance in cases 
under Muhammadan Law. The rule which that learned author 
gives, in paragraph 56 of the above-mentioned work, is that 
"a condition that the wife shall, though adult, be at liberty to 
live in the house of the parents is void"; and therefore it 
certainly does not cover a case like the present where the wife 
.at the time of the marriage was under 15 years of age. The 
case of Ajazulla Clwwdry v. Sakina Bi (3) is however directly 
in point, and though it was quoted tothe District Judge and 
piiiqjng tiPP\1· him, he. does not appear to have considered it. 
That case expr:esslyJays: down:. that a written :agreement si.tch 
as that now in question is valid uncle:' Muhammadan Law: the 
condition was to remain in force for only three years, when 
the wife would still be under 18 years of age and a minor. It 
is however unnecessary to consider whether plaintiff broke this 
condition as the appellant's case is that a course of ill-treat
ment culminated in a severe assault upon her, after which she 
returned to her mother's house, and that it was this treatment 
which led her to exercise her power of pronouncing a divorce. 

The District Judge considered the evidence of ill-treatment 
.. exaggerated, which I think it is, though not so much so as he 

(I) (1901) I.L.R. 28 Cal., 751. 
(2) 4th Edition, p. 140. 
(3) 1 L.B.R., 351. 
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believed, nor do I agree with him in doubting its occurrence 

.altogether. Plaintiff himself has clearly lied, in that both in 

his plaint and in his evidence he stated that he had built the 

hou3e they lived in, whereas he had subsequently toa.'Jmit that 

t,;s mother-in-law built it.- But as regards the other witnesses 

I am unable to see that they are shown to have perjured them

selves. His witnesses speak to having visited him and his 

wife from time to time up to a short period before they sepg

rated and finding them apparently on good terms: this may be 
so, but it does not disp!:'ove that on several occasions he assaul
ted her, as the defence evidence goes to show he did. Though 
some of that evidence may be exaggerated, that of Inmizudin 
Moulvi, a schoolmaster and relative of plaintiff, is not so and 
may be safely accepted. He says that the girl's mother three 
or four times told him that plaintiff had assaulted her: a month 
before the final scene he was sent for as he had assaulted her 
and found her weeping and plaintiff admitted having struck 
her. On the last occa~ion .her mother came to call him again 
a.nd on his way to the house plaintiff himself met him aud told 
him that he had struck his wife, and his mother-in-law was in 
consequence calling a meeting of elders at the house. It 
appears that several people assembled there and, though plain
tiff then denied the assault, appellant repeated that it ~1ad been 
commit~ed and that he had often . m~treated her before and did. 
not carry out the terms of the marriage coqtract, and she : 
thereupon gave herself the triple talak, "vhereupon plaintiff 
used some filthy abuse. I have no doubt that he did repeatedly 
assault her, and though not so severely as she tries to make 
out, it must be .:"emembered that at the time of the last assault 
she was barely 16, and he a man of 26. No doubt she at last 
could put up·with it no longer, and on the next occasion deter
mined to avail herself of the authority given her in the contract, 
and when it arose she sent her mother off at once to call the 
Moulvi and other persons to witness the formality. Plaintiff 
seems to have been alarmed and also gone for the Motilvi, 
perhaps hoping he would smooth matters over as he had done 
on previous occasions. I consider the condition not to assault 
her was a reasonable one, and. its repeated breach entitled her 
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MI NAFIZU 
NISSA alias 
·NORE DA 

to divorce herself as she did. [See Ha1nidoolla v. Faizun
nissa (1).] 

The District Judge, however, c0nsidered that the power 
must be exercised as soon as conferred, without waiting for 
any breach of conditions, and therefore the delegation of power 
became of no effect. He does not quote authority for this. 
The text books refer to an option being given' to the wife 
which she must exercise if at all, at once, or within a specified 
time, but they also show that the option may be made exercise
able only on the happening of a certain event. This is referred 
to in the case of Badarannissa Bibi v. Jfll.ajiattala (2), where the 
following quotation from Baillie, Chapter II, page 218, is given: 
" Repudiation is said to be suspended or attached to a condi
tion when it is combined with a condition and made contingent 
on its occuet·ence." And again in Meer Ashruf Ali andanofher 
v. Jlileer Ashad Ali (3) it, is said: "A discretion to repudiate 
when attached to a condition need not ·be limited to any 
particular period but may be absolute as regards time." For 
the appellant reliance is placed on Ayatzmnessa; Beebee v: 

'D. 

Bom 
·RAHMAN. 

Karam Ali (4), where it was held that " when a power is given 
to a wife by the marriage contract to divorce herself on 
her husband marrying again, then if her husband does 

-·-·n1arry-·agalrn5he· .. is· not bound to exercise her option at the 
very first monnnt she hears the news. The inji.try done to 
}ier~ -~s. a.·~continuii1g one and it· is reascn~.ble that she should 

-~- have· 'a ·continuing right to ~xercise the ·power.'; I cannot 
agJ•ee that the assaults were in the sarrte sense a continuing 
injury, though they were a cumulative one. No doubt she put 
up with them for a time till she saw there was no hope of 
improvement, and on the next repetition of h;s ill-treatment 
she exercised her power at once. I am of opinion that the 
divorce she then pronounced was a valid one. 

I reverse the decree of the District Court and restore that 
of the Township CoLtrt dismissing the suit, with costs in all 
Courts-advocate's fees in this Court 2 gold mohurs. 

(1) (1882) I.L.R. 8'Cal., 327. 
(2) 7 Ben. L.R., 442. 
(3) 16 W.R., 260. 
(4) (1908) I.L.R. 36 Cal., 23. 
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Before Mr. Justice Parlett. 

BA THIN v. KING-EM,PEROR (RANGOON ELECTRIC 
TRAMWAY AND SUPPLY CO., LTD). 

Agabeg-for appellant. 

Dawson-for R. E. T. & S. Co., Ltd. 

Indian Tramways Act, 788{)-bye-laws framed under the-break of 
journey-necessity for purchase of fresh ticket. 

A passenger on a tramcar took and paid for a ticket entitling hif'\1 to 
travel for a certain distance; he alighted at an intermediate stopping place, 
and boarded another tramcar, which was perfonning the samejourney, in 
order to get to the point to which he might have travelled by the first car. 
He refuseq to pay the faredemanded of him on the second car, contending 
that he was entitled to complete his journey with his original ticket. 

Held,-that the contract of carriage had been determined by the passen
ger's own act, and that he was rightly convicted for travelling on the second 
tramcar without paying his fare. 

Bastaple v. Metcalfe, (1906) 2 K.B.D., 288, followed. 
Ashton.v.Lancashire and Yorkshire "Railway Co., (1904) 2 K.B.D., 

313, referred to. 

1 The facts in this case were not in dispute. They are as 
follows. The accused t:ntered a tramcar No. 61 and purchased 
a ticket for two ann as covering the stage from Sule Pagoda to 
Kemmendine. He alighted at China Street, which is but a 
small portion of the stage, and after obtaining refreshments 
boarded the next car (No. 15) going in the same direction. On 

. being,requested to purchase a ticket on car No. 15 he l'efused to 
do. so: producing the tid~ef iss'ued to him on ciu· -No:_;61 and 
cla·i~ing to ~~nti~-u~ his journey to Kemmendine on it' without 
further payment. Upon being told that he could not do so 
he became quarrelsome, left the car at Morton Stre~t, refused 
to pay anything and eventually aimed a blm,v with a knife at 
the tramway Inspector. For this he has been convicted and 
sentenced un,der sections 324 and 511, Indian Penal Code, and 
no grounds are shown for interfering with that finding and 
sentence. But he was further convicted of an offence under 
section 31 of the Indian Tramways Act (XI of 1886) for having 
travelled from China Street and evaded payment of toll and 
has been fined Rs. I~. The appeal was admitted for hearing 
as regards that conviction and sentence alone. 

It is urged that an offenc~ has not been made out under the 
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abovenamed section as the accused did not evade or attempt 
to evade payment of toll; that having paid the fare from Sule 
Pagoda to Kemmendine he was entitled to travel the entire 
distance whether on the same or on different cars. In other 
words it is urged that he was entitled to break his joumey and 
continue it by another car. For the Company it is contended 
that he was not so entitled and reference has been made to 
Rules 7 and 8 made by the Company with the previous sanction 
of the Local Government under section 24, sub-section (3), and 
section 25 of the Act, which provide as follows:-

Rule 7- Each person shall as soon as possible after entering the C[tr pay 
to .the conductor the fafe legally payable for his journey and obtain a 
ticket therefor. 

Rule 8. Each passenger shall when required so to do show his ticket 
to the conductor or any duly authorized servant of the Company or pay the 
fare legally demandable for the distance travelled over by such passenger. 

Rule 2. Any person infringing Rules 7 or 8 shall be liable to a finE> not 
exceeding Rs. 10. 

Section 24, sub-section '(3), empowet•s the promoter or lessee 
of a tramway with the previous sanction of the Local Govern
ment to make rules consistent with the Act, and with the order 
or any rules made under the Act, for regulating the travelling 
in any carriage belonging to him, and section 25 empowers 
him to direct that a breach of any such rule shall be punish
able-with.fine .. which may. extend.to.Rs .. 20 .. This clearly covers 
power to make such rules as Rules 7 and 8 quoted above and to 
fix a penaltyfor.their breach such as is fixed in Rule 2. It was 
however <trgu~d thGl,f tlte Actdo~s not en"!power the ·authority 
making a rule to create an offence but that the penalty for 
breach of the rules is to be recoverable by civil suit. I need 
merely say that the words " a breach of it shall be punishable 
with fine" cannot possibly bear any such meaning. No Indian 
-cases were cited, but the English case of Bastaple v. lvietcalje 
(1) was relied on for the Company and it is almost identical 
with the present case. There a passenger on a tramcat• took 
and paid fot• a ticket entitling him to travel for a certain 
distance, he alighted at an intermediate stopping place, walked 
a quarter of a mile in the direction of his destination, and got 
on to another tramcar, which was performing the same journey, 
in order to get to the point to which he might have travelled 

(-1) (19@6) 2 K.B.D., 288·. 
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by the first car. He refused to pay the fare demanded of him 
on the second car, contending that he was entitled to complete 

his journey with his original ticket:-
Held,-that the contract of carriage had been determined by 

· the passenger's act, and that he was liable to be convicte<;t for 
travelling on the second tramcar without paying his fare. 

It appears in that case that the local authority had framed 
a bye-law in almost identical terms with those of Rule 7, pro
viding inter alia that each passenger should upon demand pay 
to the conductor the fare legally demandable for the journey or 
for the stage thereof for which it should be demanded, and 
should forthwith take a ticket from the conductor for the fare 
so paid. Another bye-law provided a penalty. In holding that 
the passenger ought to have been convicted for travelling on 
the second tramcar without paying his fat"e the Lord Chief 
Justice said :-

What we have to consider is what is the true view to take when a pas
: Senger, without giving notice to the conducto!·, gets out of a tramcar under 
.circumstances which would ordinarily amount to a termination of his 
transit and then claims to proceed, without further payment, not by the 
same car, but by another. fn my view the contract was a contrt~ct to 
carry the respondent on that route on a particular car, and not on a suc
cession of cars; it was not a contract which allowed him to get in and out 
of the cars on that route as often as he liked. The contract was deter
mined by the respondent's own act. 

Darling, J ., said :-
I am of the same opinion. .I think that when the respondent took his 

ticket there· was a contract made between him and the tramway company ' 
by which th.ey contracted to carry him to Holy Rood, but that the respon- : 
dent· might, if he chose, determine the contract by getting off the tramcar 
before the end of the journey. I cannot imagine~that the respondent had 
the right to say, even with regard to the particular car by which he 
travelled, that he wculd get on and off whenever he pleased. I·think that, 
when he became a passenger, he remained a passenger until he. left the 

. car and went away :rom it; I do not say that if he left it for a mere tem
porary purpose, such as was suggested in argument, of buying something 
in a shop whil~ the car was waiting, the contJact would necessarily be 
determined, but I am most clearly of opinion that the contract was at an 

. end when he got off the car and allowed it to continue its journey. If he 

. got on to another car in ordet· to go to the place to which he originally 
intended to .travel it would necessitate the making of a fresh contract, 

. ·and he could not demand that the corporation should renew without any 

. consideration the contract which he had himself already determined. · 

It had been previously decided in Ashton v. Lancashire and 
Yorkshire Rail1.oay Company (I), that a contract by a railway 

(I) (1904) 2 K.B.D., 313. 
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company to carry a passenger from one station to another· 
does not, in the absence of special terms, entitle the passenger 
to break the journey at any intermediate station, and the· 
reasons of the learned Judges for so holding are applicable to 
the present case. I am of opinion, therefore, that the accusP.d 
might have been convicted of a breach of either Rule 7 ot· Rule 
8, and inasmuch as he did travel from China Street onwards 
and evaded payment of toll that his act also constituted an 
offence under section 31 of the Act. 

The appeal is dismissed. 

Before Mr. justice Parlett. 

C. BURN 't?. D. T. KEYMER. 
F. S. Doctor-for appellant (defendant). 
P. N. Chari-for respondent (plaintiff). 

Res ft~dicata-foreign j~tdgment-fudgment given "ex parte "-s. 13, 
Civil Procedure Code, 7908. 

A foreign judgment by a Court of competent jurisdict;on, even if 
pronounced ex parte, is binding on a Court ir. British India if the defen
dant, though given an opportunity to appear and defend, declined to do so. 

Bihrama Singh {Rt&jah of Faridkot) v. Bir Singh, (1888) P.R. No. 
191 (p. 490; The Banh of Anstralasia v. Nias, 16 Q.B.R., 717 (Smith's 
Leading Cases, Vol. II, 663); Reimers v. Druce, 23 Beav., 150; Sree
ti~iree Bulis7iee:v-~·-capal Cli.nnaer Sa1nui1T, -1KW.R.;5oo; Jollowed. 

The Delta, (1876) L.R. 1 P.D., 393, referred to 
~ :_Jones v. Zf&hr·u Mal, (1'889) P~R:·N·o. 66 (p. 210), c!_istiriguished. 

- - . - .. -·. . -. . - . : ·• :.... 

On the lstN1arch )909 re~ponden_t took_outa-writ of sum-
mons in the King's Bench Division of the High Court of Justice 
in England on a statement of claim for £59-16-11 and costs. 
against appellant who was residing in Burma. The writ was· 
specially endorsed under Order III, Rule 6, of the Rules of the 
Supreme Court, appearance to be made within ninety days of 
the date of service. It was served on appellant on the 5th of 
April, and on the 29th of June his solicitors entered an appear
ance for him. On the 22nd August he swore an affidavit setting 
out his defence to the action to which on the 15th of September 
plaintiff filed an affidavit in reply, and on the 21st of September 
an order was passed granting appellant leave to defend the 
action upon paying into Court £59-16-11 within six weeks. On 
the 23rd September his solicitors communicated the order to·· 
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the appellant and asked him to remit the amount to them if he 
decided to defend the action. He may not have received their 
letter in time to send a 1;emittance by post before the 2nd 
November, and he did not telegraph it, he says, on the score of 
expense. Instead of doing so, he, on the 18th of October, wrote 
;a letter to his solicitors affecting to believe that the Court's 
order of the 21st September mentioned six weeks by i11istake 
Jor six months. This letter did not reach his solicitors till 
after the 2nd November, on which date judgment had been 
entered for the plaintiff fo1• the amount of the writ with costs 
£19-3-6, or £79-0-5 in ~11. Instead of taking steps to get this 
judgment in default set aside and to obtain leave to defend the 
.action in accordance with the rules of the Supreme Court, 
appellant did nothing, again, he says, on the score of expense. 
The present suit was brought on the 30th March 1911 on the 
j adgment to recover Rs. 1,185-5-0, the equivalent of £79-0-5. It 
'has been decreed with costs and the decree affirmed with costs 
on first appeal. The main ground in this second appeal is that 
the judgment was not given on the merits of the case within , . 
the meaning of section 13 of the Civil Procedure Code, that it 
is therefore neithe1· conclusive nor res judicata, and that a 
·suit based solely upon it as this one is, must fail. For the 
respoiictei1t"it: is i.irged-l11anhe jtfdgim!Iit stted on was not ·in 
absentem, defe,Jdant having entered. appearance and having 

·beei1 gra-nted leave to-<-iefeiid on terii1s, and that being passed 
• 1 ' ~ ; - • ~ •. - ' . : . • : ' 

_ .after c;onsideration of two affid.avits of plaintiff's and . one qf 
.defendant's, it was given on the merits. 

For appellant, paragraph 224 of Hukm Chand's Res Judi
.cata, First Edition, is relied upon, in which occurs the follow
ing passage:-

In The Delta (1), Si1· Robert Phillimore appears to have held that a 
judgment by default is on a matter of form and not on the merits ; and 

·therefore not e'ntitlcd to 1·ecognition. It appears that iu. that case ·there 
had been an enquiry into the merits. Mr. Pigott says:-" This principle 

·is also to be found in many foreign dcc:.;ions," but that it " should certainly 
·be strictly limited to judgments coming from countries in which a 
, judgment by default is a matter of form only, the law there not 
requiring an examination into the merits (2}. In British India an ex parte 
judgment is preceded by an enquiry into the merits and therefore can 
:.never be a matter of form only. In Bikrama Singh v. Bir Singh (3) the 

(I) L.R. 1 P.D., 393. J (2) Pig. For. Jud., 208. 
(3) (1888) P.R. No. 191 (p. 491). 
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judgment sued upon had been passed on an ex parte enquiry, and the· 
Punjab Chief Court held that it could not be examined to determine whether 
it was erroneous on the merits. The decision of the Chief Court in Jones v .. 
Zarit Mal (I) is not against that view, as it proceeded on the ground that 
the ex parte judgment discussed " none of the merits of the case as 
regards defendants I and 2, and more inquiry should have been made; not
withstanding the non-appearance of defendants 1 and 2." Mr. Frizelle, in 
delivering the judgment of the Court, said:-" Had defendants appeared and 
pleaded in the Nahan Court, plaintiff no doubt would have been prepared 
with further evidence, but their not having done so, does not make the 
judgment one on the merits, and the only remedy I can see is that plaintiff 
should now be allowed to prove his case on the merits, and that there 
should be a full inquiry and a decision on the merits as if the suit had been 
originally brought in the Umballa Courts." The learned Judge expressly 
admitted, however, that to bar an enquiry into the merits," the judgment 
should be one on the full merits, and in an ex parte case as far as they can 
be ascertained ex parte." · 

It appeat·s to me that the judgment sued on cannot be 
regarded as a matter of form only. The case of Bikrama 
Singh (2) refert·ed to above is a strong authority in respon
dent's favour. There, as het·e, defendant had notice and did 
not avail himself of it, and the suit was decreed against him 
ex parte. Plaintiff sued on the judgment and succeeded. The 
following passage occurs in the judgment:-

The general tendency of the later decisions is in favour of the conclu
siveness of a foreign judgment and against its being open to examination on 
the merits, provided that the Court which pronounced it was of competent 
jurisdiction, and that the person against whom itis i10_u_g]ltJ() b~:: e11f()r<;:ed 
hacran opportiH1ity-of defendiiig himself be.f()l:e- that Court. 

The case of Jones v. Zahru ivlal (1) decided that:-" It is a 
,g<;>od d~f~nq.~ ~oa stiit:brought on a foreign ~judgment that .it 
has.hotbeeh:given on.the:merits :.when therefore-it appeared 
that the judgment sued upon was not on the merits at all, and 
only professed to be so sufficiently to justify the passing of an 
ex parte decree (the defendant not having appeared, and defended 
the suit in the Foreign Court), this was not enough, as even 
in an ex Parte case the judgment should be on the merits as 
far as they can be ascertairied ex parte," and in the course of· 
the judgment it is remarked that:-" If they (defendants 1 and 2, 
received due notice from the Court, and the case had been 
decided on the merits, they would not be now entitled to plead 
in the same way as if they had appeared and pleaded in the 
Foreign Court." 

(1) (1889) P.R. No. 66 (p. 210). 
(2) (1888) P.R. No. 191 (p. 491). 
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In The Bank of Australasia v. Nias (l),itwas said:-" It is 
open to the defendant to show that the Foreign Court had not 
jurisdiction in the subject-matter of the suit or that he was 
never summoned to answer and had no opportunity of making 
his defence," and in Reimers v. Druce (2), that:-" A foreign 
judgment sought to be enforced in this country was examin
able for the following purposes, and for these only, m-.mely
lst. For the purpose of shewing that the defendant abroad had 
no notice of the suit, and never !mew of it until the judgment 
was given." 

Sreehuree Buhshee v. GojJal Clumder Samunt (3) lays down 
that the rule in the case of foreign judgments sought to be 
executed in our Courts is that they must finally determme the 
points in dispute and must be adjudications upon the actual 
merits, and that they are open to impeachment on the ground 
that the defendant was not summoned or had noopportunityof 
defence. Here defendant was both summoned and entered an 
appearance and had an opportunity of defending the action, 
and though the time f§l·ant.ed may have been insufficient he 
neither applied for an extension nor to reopen the case and 
defend the action as he might have done under the rules. 

In view of the above authorities, I consider the judgment 
must be held to have been given on the merits of the case. 

Jt is moreover conceded anc indeed urged by the appellant 
'·that.the doctrine of foreign judgments i~· the Civil Procedure 
:Code is- based on the pril)ciple of 1'es /udicata, and I feel no 
doubt that the judgment sued on is resjudicata under section 
11 of the Civil Procedure Code. A defendant cannot avoid 
the application of the principle of res judicata by saying that 
he did not appLar at the trial of the suit, and the plaintiff who 
has got an ex parte decree on proof of his title, or on failure of 
the defendant to prove a defence, the onus of proving which 
was on him, cannot be deprived of the full benefit of the decree 
which he has obtained by the fact that the defe1.dant did not 
appear in Court to protect his own interest. 

On the main ground I hold that the appeal fails. 

(1) 16 Q.B.R., N.S .• 717; (Smith's Leading Cases, Vol. II, p. 663). 
(2) 23 Beav., 150 [English Reports-Rolls, 53, p. 57]. 
(3) 15 W.R., 500. 
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A minor ground was raised that the lower Appellate Court 
erred in granting an advocate's fee in its decree. The plaintiff 
in England sued by his duly constituted agent and attorney Mr. 
Villa, who happens to be a Barrister. Mr. Villa signed _and 
verified the plaint and was represented in the Court of fir~t 
instance by a pleader and was therefore correctly granted a 
pleader's fee in the decree of that Court. In the lower Appellate 
Court, however, Nlr. Villa appeared in person and was granted 
Rs. 59-4-9 as advocate's fee. This I consider was wrong. Under 
Order III a party to a suit or his duly constituted agent and 
attorney may appear and act personaLly if he chooses. But 
the mere fact that·he or his attorney happens to be a member 
of the legal profession entitled to practise in that Court does 
not, I consider, enable him to· cluu·ge the other side an 
advocate's fee. 

The decree of the Divisional Court is therefore modified 
by the omission of the order for appellant to pay respondent 
Rs. 59-4-0 costs in that Court. Appellant will pay respondent's 
costs in this appeal. 

Before 1Vlr. justice Hartnoll, Offg. Chief Judge, and 
JV!r. just-ice Young. 

KALI KUMAR SEN ·v. 1. N. N. BURJORJEE, 2. R N. 
. BURJORJEE1 3. B. N. BURJORJEE, 4. BOMAN7 
: JHE , N:. BURJORJEE; , : 5,,,TEHMINA DORABJEE 
SAKLAT3· 6. --KHORSHADE ·CURSETiJEE LIMJEE, 
7. GOOL D. MEHTA, 8. BEEKHAlJI A. MEHTA, 
9. HEERABI N. BURJORJEE, 10. MUNNEEJI 
MANECK SATHNA [Heirs and Legal Representatives 
of NowROJEE BuRJORJEE (deceased) and represented by 
their common Manager, the 1st Defendant, N. N. 
BURJORJEE]. 

D. N. Palit-for applicant (plaintiff). 
R. S. Dantra-for respondents (defendants). 

PaztPer su-it-failure to comply with the provisions of Order 33, 
Rule 2, of the Civil Procedure Code, 1908-effect of G-ivil Procedt.tre 
Code, s. 141, and Order 33, Rules 2 and 5. 

-· 
An application for permission to sue as a pauper not accompanied _by 

the schedule of property prescribed by Order 33, Rule 2, of the Civil Proce
dure Code, 1908, is not "framed and presented in the manner prescribed 
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by Rule 2" and should be rejected under Order 33, Rule 5. The explicit I9I3· 
provisions of Order 33, Rule 5, are not over-ridden by section 141 of the 

KALI KUMAR. 
Code. Maxim " Generalia specialibus non derogant " applied. SEN . 

On the 3rd January 19'12 applicant applied to be allowed to 
sue as a pauper. He gave the names of four persons as defen
C:ants. No schedule of property belonging to him was annexed 
to his application, but he stated in it that he was not entitled 
to property worth Rs. 100 besides his clothing and bedding and 
the property the subject-matter of the suit, and that he was a 
pauper within the meaning of the explanation to Rule 1, Order 
33, of the Civil Procedut·e Code. In an affidavit attached he 
.also made a.statement of the same nature. In verifying the 
application he declared that:-" \Nhat is stated in all the para
graphs of this plaint are true to my own knowledge." The 
District Court did not t·eject the application under Order 33, 
Rule 5, but proceeded under Order 33, Rule 6. It was then 
discovered that the names of the defendants were not correctly 
given and on the 28th February an amended application was put 
in, giving the names of ten defendants. There was the same 
statement as to pt•operty contained in it, and the vet•ification 
declared that:--" What is contained in all the paragraphs of this 

_plaint are true to my it)fot•mation and belief." The date is given 
as" this day of February 1912." Notice y;as then issued to 
the other defendants under Ot•det• 33, Rule 6. On the 15th J u!y 

. J91~. the District Judge rejected the application, as neither 
_· ~pp)i~~tion _ ~a:s v~~jhed as' 'required by ()rdet~ 6,-R"Lile IS,-and so 

·they were not framed and presented as pt·escribed by Rules 2 
and 3 of Order 33. The 01·der was clearly passed under Order 
33, Rule 7, and should have been a refusal to allo.w to sue as 
.a paupet·. Against this order this application in revision is 
made. At the hearing counsel for respondents pointed out that 
there was ~o schedule of moveable and immoveable property 
annexed as required by Order 33, Rule 2. 

The verification of the first application dated the 3rd Janu
_ary was clearly defective, as from the applicant's statement he 
could not have known personally of his own knowledge certain 
.of tne facts stated in the application, as he says that he was 
.only born in the year I 892. The verification of the second 
.application is not strictly in the form prescribed by Order 6, 

71. • 

N.N. 
BURJORJEE ·, 
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Rule 15; but perhaps it may be held to comply substantially 
with the rule; but the further question arises as to whether the 
second application could legally be received in view of the 
stringent provisions of Order 33, Rule 5, and the absenc,e in 
Order 33 of any provision allowing amendments,; and conse
quently whether orders should not have been passed on a consi
deration of the first application only. But it does not seem 
necessary to decide this point, as both applications fail to 
comply in another respect w-ith the provisions of Order 33, Rule 
2. There is no schedule ofthe moveable or immoveable property 
belonging to the applicant with the estimated value thereof an
nexed to either application, and the statements as to applicant's 
property which I have referred to cannot be said even to substan
tially comply with the rule. Hence, on the face of the applica
tion the applicant is subject to the prohibition specified in 
Order 33, Rule 5 (a). Section 141 of the Code cannot be held to 
apply in view of the express provisions of Orlier 33, Rule 5. 

As for interference in revision there are absolutely no 
grounds for doing so. 

I would accordingly reject the application with costs. A 
counsel's fee of one gold mohur is allowed. 

Before M.r. justice T~oomey. 

. KING~EMPEROR 0. PO THIN., 
Cri1Hiiial Procedure~sentence of imprisonme-nt~'' j(£il,'' Meaning 

of the ~r;ord, in .the Code of Criminal P.roccdure-ss. 383, 547, Code 
of Criminal Procedure, 1898. 

It is illegal to sentence any person to confinement in a Police lock-up. 

In this case the accused wils convicted of a:1 offence under 
section 309, Indian Penal Code, and was sentenced to suffer 
seven days' simple imprisonment in the Lemyethna police lock
up. The Magistrate's order was illegal. He had no power to 
sentence the accused to suffer imprisonment in a police lock-up. 
Section 383 of the Code of Criminal Procedure directs that an 
accused sentenced to imprisonment shall be forwarded to a jail 
with a warrant. A jail is a prison within the. meaning of the 
Prisons Act, 1894, and the Prisoners Act, 1900, but the terms 
" prison " and "jail" do "not include any place for the con· 
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:finement of prisoners who are exclusively in the custody of the 
police" [see section 3 {1), Prisons Act, 1894j. The Local 
Government could of course direct under section 541, Code of 
Criminal Procedure, that persons liable to be imprisoned may 
be confined in such a place; but the Local Government has 
not issued any such direction. The Magistrate should not have 
mentioned the place of confinement in his order at all, and the 
warrant should have been addressed to the Superintendent of 
the- District jail or other jail to which prisoners sentenced in 
Lemyetbna are ordinarily committed. 

Before Mr. Justice T·womey. 

KING-EMPEROR v. 1. PO HAN, 2. NYO E. 

-Offence, Abetment of-s. 3, Whipping Act, 7909-s. 109, Penal Code. 

Persons (other than juvenile offenders) convicted of abetment of theft 
(or of any other offence specified in section 3 of the vVhipping Act, 1909) 
cannot be punished with whippi?g under the provisions of that section. 

The Cantonment Magistrate convicted the 2nd accused of 
abetment of theft under section 380 read with section 109 of 
the Indian Penal Code and sentenced him to undergo a whip
ping. The 2nd acc:used is not a juvenile offender as defined in 
the Whipping Act and it is necessat·y to consider whether the 

-::sentence ;of_ ,whipping passed upon him is ,authorized· by 
.~iieclion-3 which provides- this punishment for the substantive 
offence of theft but makes no mention of abetment. 

The words " punishment provided fot• the offence " in 
section 109 of the Indian Penal Code mean the punishment 
provided for tl-te offence either in the Penal Code or in some 
special or local law (see sections 40 and 41). It might be argued 
that the Whipping Act is a" Special Law" within the meaning 
of section 41, as it is a law "applicable to a particular subject," 
namely, whipping, and accordingly that the abetment of theft 
is punishable with whipping because this form of punishment 
is provided for the substantive offence, theft, in section 3 of the 
Whipping Act. But it appears to me that the speci:;d laws 
contemplated in sections 40 and 41 of the Code are only laws, 
such as the Excise, Opium and Cattle Trespass Acts, creating: 
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fresh offences, that is, laws making punishable certain things 
which are not already punishable under the general Penal 
Code. The Whipping Act is not a sp~ciallaw in this sense; it 

creates no fresh offences, but merely provides a supplementary 

or alternative form of punishment for offences which are 
already punishable orimarily under the Penal Code or (in the 
case of juvenile offenders) other enactments. I think this is 
the only view consistent with the language of the Whipping 
Act itself. For, section 4 expressly provides the punishment 
of whipping for abetment of rape and section 5 expressly pro
vides it for abetments by juvenile offend~rs. If it was intended 
that abetments of the offences mentioned in section 3 should 
also be punishable in this way, the intention ·would no doubt 
have been clearly •E:xpressed, and as it is not so expressed the 
intention of the law must be that abetments of these offences 
should be punishable only under the Penal Code. This inten
tion would be defeated if the Whipping Act were regarded as a 
special law under sections 40 and 41 of the Indian Penal Code. 

As the Whipping Act is a highly penal enactment it must be 
construed in the sense most favourable to the subject. 

It must be held, therefore, that persons convicted of abet
ment of theft or abetment of ~my of the othei· offences mentioned 
in section 3 of the Whipping Act, 1909; are -not--liable to· the· 
punishment of whipping. 

As the whipping in this case has been carried out, nothing 
can b'e done beyon~(pointirig out:th~. illeg_ality of the s~ntence. 

Before Mr. justice Parlett. 

LU GALE v. 1. PO THEIN, 2. BA YIN. 
R. N. Burjo1~jee-for appellant (plaintiff). 
R. N. Banerjee-for respondents (defendants). 

Libel-privilege-statements made in answer to enquiries by police 
office1'S-s. 761, Code of Criminal Procedure, 7898. 

Statements made in answer to questions asked by a police officer 
making general enquiries as to the names of bad characters (with a view to 
ultimate action under the preventive sections of the Code of Criminal 
Procedure) are "privileged " but not "absolutely privileged." ·· 

Methu·ram Dass v. jaggannath Dass, (1901) I.L.R. 28 Cal., 794, 
.distinguished. 
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Harrison v. Bush, 25 L.J., Q.B., 25 (at p. 29); Stuart v. Bell, (1891) 
2 Q.B.D., 341 (at p. 346); referred to. 

In a suit for damages for slander where the slandc1·ous statement is 
made on a privileged occasion the burden of showing actual malice is 
thrown upon the plaintiff. The defendant may then prove that the state
ment is true or tliat he honestly believed it to be so. 

Hebditch v. Mcllwaine and others, (1894) 2 Q.B.D., 54 (at p. 58), 
followed. 

Appellant brought a suit against the two respondents and 
another man for damages for slander, alleging that they falsely 
and maliciously stated· to a police officer that plaintiff was a 
man of bad character and an associate of criminals. The 
r(;!spondents pleaded that the statements were made in answer 
to the police officer's enquiries and were therefore privileged, 
and that they were not made maliciously. The Court fixed 
two preliminary issues-(!) Whether or not a suit for damages 
wiil lie ? and (2) If so, can the plaintiff jointly sue the defen
dants? Having answered both these issues in the affirmative 
the Court framed two further issues-(3) Did the plaintiff lose 
his reputation by the act of the defendants? and (4) If so, to 
how much compensation• is the plaintiff entitled? In the 
result a decree was given for plaintiff for Rs. 500 and costs 
against the three defendants. On appeal the District Court 
dismissed the suit against all the defe~daf}ts. Plaintiff now 
appeals, making only the 1st and 2nd defendants respondents-, 
The grou_t:<fs. t!rged at the hearing were that the District Court 

· should have .resettled ·the iss ttes and remanded the case to the 
· ·lower· Court; as there was no issue· as to~ malice, or as to the 

truth of the statements made by defendants or as to their 
having reasonable or probable cause for making them. Briefly 
the case is as follows :-

A police officer was making enquiries with a view to taking 
proceedings under the preventive sections of the Criminal 
Procedtwe Code, and the respondents were examined by him 
as witnesses in the course of those enquiries. At their conclu-
sion the officer asked them whether there were any other bad 
characters in their village, and in reply they made the state
ments now complained of. The defendants urged that o~ the 
authority of Methuram Dass v. J aggannath Dass (1) their· 

(I) (1901) I.L.R. 28 Cal., 794. 
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statements were absolutely privileged. In that case it was 
held ~that statements made in answer to a police officer con
ducting an investigation into the commission of a crime under 
the Code of Criminal Procedure, 1882, are privileged. In the 
present instance the investigation was not into an offence, and 
was not being held under Chapter XIV of the Code, section 161 
of which has since been materially amended anll therefore the 
grounds on \vhich the above case was decided do not strictly 
apply. In my opinion the occasion was not absolutely privi-· 
leged but was one of qualified privilege .. The principle has 
been thus stated by. Lord Campbell,. C.J., in Harrison v. 
Bush (1) :-

A communication made bona fide upon any subject-matter in which 
the party communicating has an interest or in reference to which he has 
a duty, is privileged, if made to a person ha·ling a corresponding interest 
or duty, although it contains criminatory matter, which, without this pr ivi-
lege, would be slanderous and actionable. · 

And again by Lindley, L.J., in Stuart v. Bell (2) :-
The reason for holding any occasion privileged is common convenience 

and welfare of socie?ty. 

There can be no doubt that it was the police officer's duty 
to ascertain the existence of any person whom it was necessary 
in the public interests to require to furnish security under the 
Criminal Procedure Code, and equally it was defendants' duty 
in the public interests to assist him by giving him information 

_: wit~in t)1e_ir kp_o_~ledge. I hold. therefore .that .tlt~: occasion 
. was one of q~talified. priyih!ge. 

As soon as the Judge rules that the occasion is privileged,. then, but 
not till then, it becomes material to inquire into the motives of the defen
dant and to ask whether he honestly believed in the truth of what he 
stated (3). 

It was laid down by Lord Esher, M.R., in Hebd-itch v. 
]I:Jcll-waine and others (4) that:-

It is for the defendant to pl'Ove that the occasion was privileged. If 
the defendant does so, the bw·den of showing actual malice is cast upon 
the plaintiff, but, unless the defendant does so, the plaintiff is not called 
:upon to prove actual malice. 

{r) 25 L.J ., Q.E., 25 (at page 29). 
(2) {1891) 2 Q.E.D., 341 (at page 346). 
(3) Odgers on Libel and Slander (5th edition, 1911), page 251. 
.(4) (1894) 2 Q.E.D., 54 {at page 58). 
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The following extracts from the work of the learned author 
quoted above (1) are also pertinent to the present case:-

The mere fact that the words are now proved or admitted to be false is 
no evidence of malice, unless evidence be also given by the plaintiff to show 
that the defendant !mew they were fal_sc at the time of publication. 

As regards answers to inquiries he writes:-
Every answer Jiven by the defendant to an~r one who has an interest in 

the matter, and, therefore, a right to ask for the info1·mation, is privileged. 
But, of course, the defendant must honestly believe in the truth of the 
charge he makes at the time he makes it. And this implies that he must 
have some ground for the assertion; it need not be a conclusive or con· 
vincing ground: but no charge should ever be made recldcssly and want· 
only, even in confidence. 

As regards communications imputing c1·ime or misconduct 
in others he writes:-

Such accusations must always be made in the honest desire to promote 
the ends of justice, and not with any spiteful or malicious feeling against 
the person accused, nor with the purpose of obtaining any indirect advan
tage to the accuser. Nor should serious accusations be made recklessly 
or wantonly; they must always be wan·anted by some circumstances 
reasonably arousing suspicion. 

Applying these principles to the present case, it lay upon 
the defendants to prove t}1at the occasiori was privileged. 
This they have done, and it was then for the plaintiff to estab
lish malice on their part, and if he succeeded it was still open 
to the defendants to shew that their statements were true, or 
that they believed them to he so. Certain ·evidence given for 
plaintiff does indeed indicate malice on the defendants' part, 

·.but as there was no issue upon the point it cannot be held that 
. 'he had an opp~r.tunity of provin? it.:_ . neither had defendants 

an opportunity of substantiating their statements, or their 
grounds for making them. 

Under Rule 25 of Order XLI, I frame the following issues 
and refer them for trial to the Court of first instance; which 
shall proceed to tty them and return the evidence with its 
findings ther~on and the reasons therefor: -

(1) Did Maung Po Thein or Maung Ba Yin make the 
alleged slanderous statements to the police officer maliciously? 

(2) Are those statements true? 
(3) Had Maung Po Thein o~ Maung Ba Yin reasonable and 

probable grounds for making them ? 

(1) Odgers on Libel and Slander (5th edition, 19II), pages 361, 363, 365. 

1912. 
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Before Mr. Justice T1.vomey. 

AZIM-UD-DIN v. KING-EMPEROR. 
Criminal Procedztre-joincler of charges-s. 239, Code of Criminal" 

Procedure-meaning of" same offence " in-. 

Two persons accused of an offence cannot be tried together if the pro>'~
cution cases against theni are mutuaily exclusive. · The words "accm;ed of 
the same 0ffcnce " in section 239 of the Code of Criminal Procedure imply 
that the co-accused have acted in concert or association. 

The appellant Azim-ud-din has been convicted of volun
tarily causing grievous hurt to his wife Fulzanbi with a clasp. 
knife and has been sentenced to rigorous imprisonment for six 
years. There are two entirely conflicting versions of how 
Fulzanbi was wounded. According to one vet•sion the culprit 

;,was Azim-ud-din, her husband ; according to the other it was 
·Fazl Rahman, who is the son of a former husband of Fu!zanbi 
by a former wife. Fulzanbi had a daughter by her former 
husband (the father of Fazl Rahman) and this girl, Samnia 
Khatom, now about 8 years old, lived with her mother Fulzanbi 
and step-father Azim-ud-din. It is comm.on ground that on 
the day in question the child Samnia Khatom "vent to the 
i1ouse where Fazl Rahman lived with his wife and mother-in
law Hamibi in another village. Fulzanbi disapproved of this 
and w~nttll.ere to get her daughter back. Fulzanbi states and 
has stated from the first that Fazl Rahman took her daughter 
away that morning, that she remonstrated with Fazl Rahman 
at Hamibi's house' and that Fazl Rahman-stabbed her on that 
house. -She saYqS that her husband Azim-ud-din ·did not come 
to the spot till after the stabbing. The version of Fazl Rah
man is that he was not present at the stabbing, that the girl 
Samnia came to his house of her own accord; Fulzanbi came 
to call her back; Azim-ud-din came too and opposed Fulzanbi's 
"vishes in thi.s matter saying that he could not maintain Sam-. 
nia, and that thereupon Fulzanbi quarrelled with Azim-ud-din 
and he stabbed her. 

Fazl Rahman was first arrested and charged with the crime 
on Azim-un-din's information, but in view of the statements of· 
Hamibi and Samnia Khatom, Azim-ud-din was afterwards. 
arrested and the two men were put on their trial together .. 
_The Senior Magistrate discharged Fazl Rahman as there was. 
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no trustworthy corroboration of Fulzanbi's evidence against 1913· 

him. He convicted Azim-ud-din on the evidence of four eye- AziM·UD-DUf 

witnesses. It may be remarked that three of the four persons 
who support Fazl Rahman's version are near relatives of his, 
being his half-sister~ mother-in-law and brother-in-law respec
tively. 

I do not propose to deal with the merits of the case now, for 
I think it is necessary to order a new trial on the ground of 
misjoinder. The Senior Magistrate appears 'to have thought 
that Azim-ud-din and Fazl Rahman were " accused of the same 
offence " within the meaning of section 239 of the Code of 
Criminal Procedure. But the words " same ·offence" in my 
opinion imply that both the accused should have acted in con
cert or association. They do not apply to such a case as the 
present in which the allegations against the two accused are 
mutually exclusive. The prosecution case against Azim-ud-din 
is that Fulzanbi received her wounds in a particula1• manner. 
It is not permissible for the prosecution in the same case to 
allege as an alternative thl}t Fulzanbi received her wounds 
in another and entirely different manner. The two men should 
have been tried separately as required by the provisions of 
section 233. I think it probable that the misjoinder has seri
ously prejudiced the appellant in his defence. But in any case 
the ruiing in Subramanya Ayyar's case (1) renders it necessary 
to order a fresh tl•ial. - ---- -· c ..• ~\ . 

. Th'~ conviction arid- sentence are set asi?e and it is ordered 
that the accused Azim-ud-din shall be commifted to Sessions 
fot' trial on the charge under section 326 of the Indian Penal 
Code. 

(1) (1902) I.L.R. 25 Mad., 61. 

11. 

KING· 
EMPEROR. 



Civil 
Revisions 

~ Nos. 147 and 
J'48 OJ 1911. 

Map 26th, 
1913· 

70 LOWER BURMA RULINGS. [voL. 

Before M1·. Justice T·womey. 

SANA EMAN SAIB v. 1. MOOMA ENA MAHOMED 
MEERA SAIB, 2. KHATYA BI, 3. HAWA BI, 
4. MIRIAM BI, 5. MAHOMED GANI AMAL, 
6. MAHOMED AISHA GANI AMAL, 7. KHATYA 
NATCHI AMAL. 

Bro~vn-· -for applicant (plaintiff). 
M. Auzam-for respondents (defendants}. 

"P1·omissory Note payable to bearer on de·mand "-s. 26, Indian 
Paper Currency Act, 1970. 

A promissory note payable to any person or 'order does not, by indorse· 
ment in blank, become " a promissory note payable to bearer on demand " 
within the meaning of section 26 of the Indian Paper Currency Act, 1910 ; 
and is not invalid therefor. 

Maung Po Tha v. L. D'Attaides, 5 L.B.R., 191; jetha Parkha v. 
Ramchamdra Vithoba, (1392) I.L.R. 16 Bom., 689; referred to. 

In these cases Civil Revision Cases Nos. 147 and 148 of 1911 
the only question for decision is whether it is an infringement 
of the Indian Paper Currency Act to indorse a promissory note 
in blank. The District Court of Amherst has held in Suit 
No. 164 of 1910 that a person who gets a promissory note 
payable on demand to himself or order and indorses it in blank 
makes out a promissory note payable to bearer on demand. A 
person who makes a proinissory note payable to beare1· on 
ciemand infringes the provisions of section 26, Indian Paper 
C.ur:l(e.p.cy,:Apt, 1910, (corfesponqjng to-section -24 ofthe Indian 
Paper Currency Act, 1905). The learned Judge following the 
ruling in Maung Po Tha v. L. D'Attaides (1) held that the 
promissory notes sued upon in the present cases embodied 
contracts forbidden by law and consequently that the plaintiff 
could not recover on them. The judgment of the learned Judge 
was passed in a case in the District Court, in which the same 
question arose, but it was made applicable to t'he cases now 
under revision which are two Small Cause Court cases betvveen 
the same parties as in the District Court case. 

I can find no authority for the learned Judge's view that the 
plaintiff by indorsing the notes in blank "made " promissory 
notes payable to bearer on damand. It appears to me that 
when a promissory note is drawn up, signed and delivered to 

(1) 5 L.B.R., 191. 
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the payee it is "made " once and for all and a subsequent 
indorsement is no part of the " making." If the Legislature 
intended to prohibit indo~·sements in blank it may be presumed 
th~t the intention would have been clearly expressed in the 
<;ection of the Paper Currency Ac.t referred to above. The 
District Judge in support of his view quotes section 8 (3) of the 
English Bills of Exchange Act (1882) which defines a bill payable 
to bearer so as to include a bill on which the only or the last 
indorsement is in blank. Before that Act was passed a bill 
payable to bearer did not include a bill indorsed in blank. It 
required an express pr•ovision of law to bring about this change 
in England and I think that an express provision of law would 
be necessary for the same purpose in India. The Bombay case 
Jetha Parkl-"a v. Ramchanzdra Vithoba (1) is also relied upon • 
.Iv.:r. Justice Farran in that case gave it as his opinion that the 
section of the Indian Paper Currency Act embraces not only a 
promissory note which is expressed to be, but also one which in 
legal effect is payable to bearer on demand. I think the learned 
Judge was only contemplating cases in which the wording of 
the promissory note departs from common usage. In such cases 
the document as drawn or made has to be construed and its 
legal effect determined. There is nothing in the Bombay case 
to suggest that the prohibition in section 26 of the Indian Paper 
Currency Act extends to indorsements in blank. 

I the!•efore decide that the construction which the District 
Gourt has put· tipon the ·sectiol'i ·is incorrect. · 

* 

Before Mr. Justice Hartnoll, Offg. Chief judge, and 
M1·. justice Young. 

MAHOMED IBRAHIM v. A. SUBBIAH PANDARAM. 
R. N. Burjorjee-for appellant (defendant). 
G-iles-for respondent (plaintiff). 

Decree-payment of-by instalments-Order XX, Rule 11, Civil 
Procedure Code, 1908. 

An order refusing to direct payment of a decree by instalments is not 
part of the decree (even if simultaneous with it), and is not appealable. 

The appellant was sued by the respondent for the recovery 
of Rs. 10,264 due on two promissory notes. He did not deny 

(1) (1892) I.L.R. 16 Bom., 689, page 696, 
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his liability but asked that payment by instalments be allowed. 
The District Judge refused to pass an order for payment by 
instalments, and that refusal is the subject-matter of this 
appeal. Respondent urges that the order refusing the applica
tion to be allowed to pay by instalments is not a part of the 
decree but is a separate order passed under Order XX, Rule 11, 
and that an order under that Order and Rule is nof appealable. 
The contention appears to us to be correct. The decree is 
merely one for the payment of Rs. 10,264 and costs. The 
order on the application for perm.issiop to pay by instalments 
was dealt with under Order XX, Rule 1 I. The appeal is there
fore dismissed with costs on the ground that it does not lie. 

Before IVJ.r. justice T·womey. 

BA LIN '(). KING-EMPEROR. 
McDom~ell-for applicant. 

Railway se-rvant-negligence of-endangering the safety of any 
Pe-rson-s. IIO, Indian Railways Act, r890. 

A railway servant cannot be convicted under section 101 of the Indian 
Railways Act, 1890, unless he has, by his disregard of the rules, act·ztally 
endangered the saf'-ty·ofsome ·person.· l f is nots-ufficiei1t t11at his act might 
have endangered the safety of some person. 

Queen v. Mc:;n.phool, _(1873) _5 N._W.P.,. 240; Em,pe,-or v. Ganesh Das, 
6 ~haucihr/8 l,ndian C;:tses, 483.; followed .. 

K~1!g}?_n~f!.I3!.9J:v:A· 9_._-l)ass_, 4 L.B.R., 139;King-Eniperor v. M.N. 
Afchataramayya, 4 L.B.R., 350; K-ing-Emperor v. Po Gyi, 4 L.B.R., 
353; distinguished. 

The accused Ba Lin, a Station Master at Gangaw on the 
Pegu-Martaban Railway line, has been ~onvictecl under section 
101 of the Railways Act of endangering the safety of persons 
travelling in No. 235 up-train by disobeying Rule 92 of the Rules 
framed under the Act, and he has been sentenced to simple 
imprisonment for one month Th-.: rule referred to provides 
that no train shall be allowed to leave station unless permission 
to approach has been received from the station ahead. It was 
found by the Magistrate that Ba Lin neglected to get a " Line 
Clear" message from Martaban, the station ahead, and that he 
nevertheless gave the driver of No. 235 up-train authority to 
proceed from Gangaw to Martaban. As a matter of fact no 
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accident of any kind occut·red and apparently the passengers in 
train No. 235 wet·e not actually endangered in any way. There 
was no othet· train on the section between Gangaw and Mar
taban. When No. 235 approached Martaban the engine-driver 
found the signals against him. He stopped his eng-ine and 
whistled. The Martaban Station Master came OLtt on a pilot 
engine and piloted No. 235 into the station yard. It was 
pleaded for the defence that Ba Lin did in fact receive the 
necessary "Line Clear" telegram from Martaban .-.nd that the 
Assistant Station Master at Martaban put a false " private 
number" in the telegram so that he might afterwards be able 
to deny sending the telegram. It was pointed out that the 
Assistant Station Master at Martaban was next on the Jist for 
promotion to Station Master and that he the,·efore had a motive 
for getting Ba Lin into trouble. The Magistt•ate disbelieved 
this defence and I do not think that the Magistrate's finding on 
the facts should be disturbed in r~>.vision. The only question 
to be decided is whether the conviction was justified on the 
facts as found by the Magistrate. On this question of law 
the learned Sessions Judge refers to the cases of Queen v. 
Manphool (1) and Emperor v. Ganesh Das (2). The following is 
the main part of the judgment in the former case:-

The prisoner has been found guilty of endrmgering the safety of persons 
in a certain goods train by negligence ; but, although he is shown to have 
.negleej:ed his duty, thet·e is no evidence whatever. of the. safety of any per· 
sons in any goods train.having been endangered by .his neglect o(his duty. 
Ot1'the ·conb:~try it_ Is· ·plainly apP.arent ·ui~1t,· by- i'eason· ·Of the precautions 
taken by other persons, any possible danger which might have resulted from 
his neglect was avoided. Although, therefore, he may be punishable depart
mentally or otherwise fot· neglect of duty, it does not seem that; he can be 
convicted and punished under section 29, Act XXV of 1871. It is not a good 
and suffici_ent answ ... r to the pica here urged on his behalf to argue that, 
because a neglect of duty such as he was guilty of may sometimes lead to 
the endangering of the safety of persons in a goods train, or that because, 
had not precautio-nary measures been taken, and had the line not been clear, 
his neglect of duty would probably or certainly have endangered the safety 
of persons in a gooJs train, he should b~ held to have actually endangered 
the safety of persons in a goods train. 

The later case of Ganesh Das (2) contains the following 
passage:-

It is not sufficient to show that the act of the accused or any omission on 

(1) (1873) 5 N.W.P., 240. 
(2) 6 Chaudhri's Indian Cases, 483 (at page 484). 
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his part was likely to endanger the safety of any person. It must be proved 
affirmatively that it did in point of fact so endanger any person's safety . ., 
In the present case any possibility of an accident was averted by reason of· 
the fact that the special goods train anivcd at the Dogrn distance signal 
before the mixed passenger train arrived at that station and, therefore, it 
cannot be said that the safety of any person in either train was 'actually 
endangered on the occasion in question. We quite agree that if the .:'acts 
had been different, if, for instance, the mixed passenger train had been 
started off from Dogra, prior to the arrival of the goods special on the same 
line of rails, the accused would rightly have been convicted of an offence 
under section 101 of the Act, and this, too, though no actuai collision had 
occurred. In that event his act or omission·'would unquestionably have 
resulted in endangering the safety of persons in the two trains. 

These rulings strongly support , the view of the Sessions 
Judge that the conviction in the present case cannot be sus
tained. It is pointed out moreover that the rulings in the Lower 
Burma Chief Court cases]{ing-Emperor v. A. C. Dass (1), ]{ing
Emperor v. M. N. Atchataramayya (2) and J{ing-Bmperor V· Po 
Gyi (3) on whicb the District Magistrate relied were all cases 
in which the personal safety of passengers was clearly endan
gered. 111 these cases there was not merely a risk of dange1·; 
the danger actually arose. In the first two cases the breach of 
rule resulted in actual collisions and in the third case a collision 
was narrowly averted. All that the Assistant Traffic Superin
tendent could say in this case was as follows :-

-----The-breach <:Y~€.ndes.b-y-thc.;,rq1SG<Jdid entail a possibility of accident. 
For example, if a bridge had been reported insecure of any other obstruction 
occurred on·the section between J'viartaban and Gangaw and the Station 

. Master; Mattaban,_ ~!ad got_· informati01rjust -before the train reache~l 

. Qangaw,the. fi~c:! <.>f thc,_ Sytion iVla~te1;,· Ganga\\', l~t~i11g_ the train through 
without a ".Line Clear" might have caused a serioLJS accident. Or a wag-
gon might have blown out of the yard at i\lartaban on the single line. 

The Martaban Station Master stated that no accident could 
have taken place in the circumstances. Section 101 does not 
provide for cases in which the disobedience o£ a rule is merely 
likely or calculated to endanger the safety of any person. The 
intention of the Legislature was apparently to leave it to the 
Railway authorities to deal departmentally with disobediences 
involving risk of danger without entailing actual danger. 

On these grounds I set aside the conviction and sentence 
and direct that the bail bond of the accused shall be cancelled. 

(i) 4 L.B.R., 139. (z) 4 L.B.R., 350. (3) 4 L.B.R., 353. 
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Before Mr. Justice Twomey. 

1. BA NYUN, 2. KHE BWE, 3. TUN LIN, 4. SHWE YON, 
5. BA THIN, 6. PO SIN, 7. PO MIN, 8. PO TOKE, 
9. SHWE KHAN, 10. PO CHON ·v. mNG-EMPEROR. 

Mmmg ru-for applicants. 

Public servant-order of a-disobedience of-s. 188, Penal Code. 

Certain persons erected "zayats " on land which had been granted by 
the Collector for the purpose of a Karen burial ground. The Collector 
ordered them to remove these buildings, and, as they did not comply, they 
were convicted under section ISS of the Indian Penal Code for disobedience 
of the lawful order of a public servant. 

Held,-that the Collector had no authority in law for issuing such an 
order. 

The applicants lately built zayats on a piece of land sur
roun:iing a certain ancient pagoda in the Insein District. But a 
grant of the land had already been geanted by the Deputy Com
missioner in 1909 for the purpose of a Karen Christian burial 
ground. 

The Township Officer by tJ1e Deputy Commissionee's orders 
directed the applicants to remove the zayat by a certain date 
and, as the applic:mts failed to comply, they were prosecuted 
under section 188, Indian Penal Code, and fined Rs. 5 each. 
Tliey- have now applied in revision to this Court, pleading inter 
alia that the Deputy Commissioner and the Township Of-ficer 
were not .lawfuliy empower<;!d to promulgate the order. in • 
question. · 

It does not appear ft·om the Revenue proceedings or from the 
convicting Magistrate's judgment under what provision of law 
the Deputy Commissione1· conceived himself to be acting. I 
am unable to fin.:l that there was any lawful authority for the 
order. The Land and Revenue Act and the rules framed under 
it do not appear to confer on Revenue Officers any power to 
deal with third parties who trespass on grant land, or who 
othenvise interfere with the grantee's enjoyment thereof. So 
far as I can see, an order directing persons other than the 
grantee to take certain order with buildings on the land is i1ot 
authorised by the Act or rules. 

Furthermore, it is very doubtful whether the trial of the ten 
applicants jointly was lawful under Chapter XIX of the Code of 
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I9I3. Criminal Procedure. The case does not seem to me to fall 
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under section 239. 

Notice of the present application was sent to the District 
Magistrate but tio one has appeared in support of the convic
tions. 

On the above grounds I set aside the convictions and 
sentences and direct that the fi11es paid by the applicants shall 
be refunded to them, 

Before Mr . .Justice T~oomey. 

IN THE MATTER OF THE PETITION OF GAGGER! 
FRANCESCO. 

H a·r-vey-for petitioner. 
Gaunt-Assistant Government Advocate. 

Revision-Po~vers of a High Coztrt to 1·evise orde1· of a Civil Court 
sanctioning a prosec~ttion-ss. 439, 476, Code of Cri-minal Procedure. 

A " High Court" within the meaning of the Code of Criminal Proce
dure cannot, under section 439 of the Code, revise the order of a Civil 
Court under section 476 of the Code sanctioning a prosecution. 

Ramzan Ali v. Oporno Charan Chowdry, 4 L.B.R., 138; In re 
Bhup Kunwar, (1903) I.L.R. 26 All., 249 ; In re Chennanagoztd, (1902) 
I.L.R. 26 Mad., 139; Sazz:g Ran v. Ram_ji Lal, (1906) I.L.R. 28 All., 

---554-;-Ha-r--P-t'asad-Das ·v.· -KiniJ.·Empe~·or, ·(1912) n· ·C.\V.N·., 647; 
followed . 

. The Judge of the Small Cause Court acting under section 
476 of the Codebf CHm:In~_( Pr6:Ce~ittre_h~~ seiit: the applicant 
Gaggeri Francesco 'to the District Magistrate to be tried under 
section 193 of the Indian Penal Code for intentionally giving 
false evidence in a suit in that Court. Francesco denied on 
oath tLat a certain receipt produced as an exhibit in the suit 
was the receipt which had been granted to him by the defen
dant, and the learned Judge, on grounds which .are stated in 
the order, regarded the denial as false. 

Francesco applies to the Chief Court to set aside the 
Judge's order and I am asked to deal with the application as a 
matter for revision under section 439 of the Code of Criminal 
Pro_cedure. There was for some time a conflict of Indian 
rulings on the question whether a High Court acting under 
section 439 could deal with orders passed by Civil and Revenue 
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Courts und.cr section 476. But there is now an overwhelming 
preponderance of authority (1) in support of the view that 
section 439 is applicable only to the proceedings of subordinate 
Criminal Courts, a view which has already been expressly 
adopted by this Court [(per Irwin, J., in Ramzan Ali v. 
().C. Chowdry (2)]. By no stretch of language can the Small 
Cause Court be treated as a subordinate Criminal Court even 
when it exercises powers under section 476 of the Code of 
Criminal Procedure. 

It follows that the present application can be admitted only 
as an application under section 25, Provincial Small Cause 
Courts Act, 1887. 

* * * * 

Before Mr. Justice Hartnoll, Of/g. Chief judge, Mr. justice 
Ormond, and Mr . .Justice Twomey. 

In re THE APPLICATION OF CHET PO FOR THE REFUND OF 

STAMP DuTY AND PENALTY. 

Reference made by the Officiating Financial Commissioner, 
Burma, under section 57 of the Stamp Act. 

Higinbotham-Government Advocate. 

__ "B;~:ePuted_, '' Mean~rtg pf the e~Pt:ession-in. the Indian Stamp Act, 
1899-s. 2, lndian Stamp Act, 1899· 

An instrument not signed is not "executed " within the meaning of the_ .. 
Indian Stamp Act,_1899;a_nd need !lOt then be stamped. . _. _ 

The inere fact fhat -such arl instruiii'ent is not "executed" within the' 
meaning of the Indian·· Stamp Act· does· not· necessarily· imply that the 
instrument is incomplete 'for the purposes for which it was drawn up. 

The question on which the learned officiating Financial 
Commissioner desires a ruling under section 57 of the Stamp 
Act is not prec~sely formulated in the order of refer~nce but 
may perhaps be stated as follows :-

"Can an 'unsigned instrument written on parabaik be held 
liable to duty under the Indian Stamp Act, 1899?" 

. ·The fact that an instrument is written on Parabaik or palm 
Je,af. is of course immaterial. " Paper" is defined in the St;;tmp 

(I) See I.L.R. 26 All., 249; 28 All.; 554, and 26 Mad., 139; also 17 
C.W.N., 647. 
~ ,_ (~t 4);-.B.B ••. ~?.S.; _ • 
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Ad:. ris ihduding velhttn, parchnient or any other material on· 
wh.ich an instrument may be written . 

Before the British annexation it was the univer~al custom 
in Upper B~trtna to make all documents without signature. 
Under the Burmese law and, practice signatures were abso
lutely unknown. (See the Upper Burma Rulings, 1892-96, Vc1. 
I, p. 303, and Vol. II, p. 462.) ·, The English practice of affixing 
signattires has been· adopted gradually since the anriexation, 
but the old custom continued for many years and probably 
p.ers-;sts stili in remote parts. The document out of whiCh the 
fil~esent reference arose-is dated lOth waning Nayon, 1262 B.E. 
(21st ,June 1900). 

A document though not yet executed inay be an instrument. 
But as a general rule instruments become chargeable with 
stamp duty only when they are executed (section 3, Stamp Act). 
It was held 'by the' Judicial Commissioner, Upper Burma, 
(lVk Burgess), in 1893 (in the first case cited above) that signa
htre was not rietessary for the con'lplefion or execution of 
Burmese instruments. The custom of the .country was to 
pegard them as ·eomplete without signature and the Stamp law . 
as it then stood (Indian Stamp Act, 1879) presented no obstacle 
to the recognition of this practice, for it contained no definition 
of~~ executed" and "execution." Moreover, under the English 

· ·Ia:w· ·slgi1ati1I~e--~vas ;1c>t'-essei1tiaf ·:rar.· tl~e- -e~e~~ition·· ~{ i~-~tr~t-

i11ei1ts under seal, though necessary in the case of instrument~ 
pot ttnder seal (section i22, Stamp Act, J.891). 
·. ~But the pre~ent Indian law is different: The Indian Stamp 
Act, '1899, expressly defines the \Vords "executed" and" execu
tion " as meaning " signed" and" signature,, [sectior) 2 (12)]. 

Unsigned Burmese instruments made since that Act came into 
:for.ce, i.e. since 1st July 1899, .cannot be treated ·as executed for 
the purposes of the Stamp law. 
: ·: Our answer to the· present reference is therefore as 
follows:-
:< •· · ".As ':execution' means '·sigriatttre' under section 2, Iridian 
·Stamp Act,-1899, an instrument which becomes chargeable with 
stamp duty oqly on being .~x;ecuted is not lifl,ble to duty until it 
'i~ s'igned.": '"' . . . _. 

In accordance with the universal custom teferred to, above 
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formal documents on palm leaf and parabaik have hitherto 
been treated by the Courts in Upper Burma as completed 
documents and admitted ir;t evidence as such though they are 
not signed. Our decision that these unsigned documents are 
not liable to stamp duty does not necessarily imply that they. 
must henceforward be regarded as incomplete. The effect of 
the present decision is only that the Courts cannot refuse to 
admit any such document in evidence merely on the ground 
that it is tinstamped. 

Befm-e Mr. justice Twomey. 

PO HAN v. MA TALOK. 
Tha Din-for appellant. 

Gannt-for 'respondent. 

Buddhist Law : Divorce-single act of cruelty-:Kinwun Mingyi's 
Digest, Vol. II, para. 303. 

Under Burmese Buddhist Law a divorce (on the terms of a divorce by 
mutual agreement) may be allowed to a wife on proof of a singh act of 
cruelty on the part of the husband.' 

MaBin v. Te Naung, 5 L.B.R., 87, in part disapproved. 
Ma Gyan.v. Su Wa, 2 U.B.R. (1897:_1901), 28, approved. 
Mi Kin Lat v. Ba So, 2 U .B.R. (1904-06), Buddhist Law: Divorce, 3; 

LonMa .. Gale.v. Mazmg Pe, 5.L.B.R., 114; referred to. 

The respondent Ma Talok sued her hus!Jand-the appel!ant 
Po H-an~for a divorce on the gr~)Unds _of desertioi1 and cruelty. 
She ~~ted that she resigned all claini to share In the hnapazon 
property and -merely asked for a decree for divorce without 
costs. The decree asked for was virtually what a Burman 
Buddhist spouse may now obtain in Upper Burma when the 
other party is without fault and does not consent. This was 
dec.icled in the important Upper Burma case Mi Kin Lat v. Ba. 
So (1) in 1904.- The learned Judicial Commissioner's main 
ruling in _that case does not yet appear to have been adopted 
fully in Lower Burma, though the case was cited with approv«.l 
in Lon Ma Gaze v. Maung Pe (2r:' in conn~ction with another 
question. It is not necessary to consider whether the 

(1) 2 U.B.R. (1904-06) Bud: Law-Divorce, 3, 
(2} 5 L.B.R., 114. 
* Overruled by Maung Pe v. Lon Ma Gal~,_ 6 L.B.R., IS. 

.litre THE 
APPLICATION 
OF CHET-PO 

FOR THE 
REFUND OF 

STAMP DUTY 
AND 

PENALTY. 

Civil 2m! 
Appeals 

Nos. I8 ana 
I9 ofi912. 

June 26th, 
1913. 
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J9I3. respondent Ma Tal6k would have been entitled to a divorce if 
:J;>o HAN her husband had been without fault, for it has been her case 

v. 
M-1 TALoK. throughout that he was guilty of cruelty towards her. The 

learned District Judge has discussed the evidence as to cruelty 
and I agree with his finding that it is established. It is urged now 
that no issue as to ill-treatment was framed by the Township 
Court, which decided the suit only with reference to the charge 
of desertion, and that the District Judge having found against 
the plaintiff-resp<?n,dent on the issue as to desertion ought to 
have dismissed the suit. But though no specific issue was 
framed as to ill-treatment it was ce.rtainly c0vered by the 
issue-" Is the plaintiff entitled to a divorce according to her 
plaint ? "-for the plaint expressly pleads ill-treatment. The 
action of the District Court in dealing with this matter was 
authorized by the provisions of Ot·der 41, Rule 24, and I see no 
reason to think that the defendant-appellant was prejudiced by 
the absence of a specific issue. Ma Talok gave evidence of the 
ill-treatment she suffered at his hands and her evidence was 
corroborated by the village headman to whom she complained 
and showed the mm·ks of the beating. No attempt was made 
to rebut this evidence. On the contrary the defendant admitted 
kicking and beating the plaintiff. 

The -argument- derived- f-rom the case- of Ma Bin -v. Te 
Naung (3) has no force. It is tnte that the judgment i:1 that 
case appears to countenance the view that a divorce should 
~~t- b~ -g~-;nted' .t~ :a -~Ot1la~ -f~r-a ~i~gie act of cruelty. But 

-in- tll.e first place I note th~t no actual ill-usage was proved in 
that case apart from the plaintiff's own statement. More
over, it is clear from the texts cited in section 303 of the Klnwun 
Mingyi's Digest (Vol. II-Marriage) that even where the hus
band has been guilty of cruelty only once, it is open to the wife 
to insist on a divorce and she is entitled to get it, subject to a 
penalty, the penalty being that the divorce shall be effected as 
if both parties desired it and the assets and liabilities of the 
couple are to be divided equally between them. [See Ma Gyan 
v. Su Wa (4) where this rule was adopted for Upper Burma 
(1897)•] In the present case the joint property of the married 

(3} 5 L.B.R., 87. 
(4} 2 U.B.R. (1897-1901), 28. 
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couple appears to have been appropriated by the husband 
.already. 

i think the decree of divorce was rightly granted and I 
·dismiss with costs Po Han's appeals both in the divorce case 
and in the connected case (No. 97 of 1911 of the District 
·C,mrt) in which he prayed for restoration of conjugal rights. 

Before Mr. justice Hartnoll, Officiating Chief judge, 
and Mr. justice Young. 

LUN MAUNG v. MOMEIN BEE BEE. 
A. C. Dhar.,-for K. E. Mahomed. 
D. N. Palit-for Ngwe Shein. 

Decree-erroneous-amendment of--s; 152, Civil Procedure Code, 
1908. 

1> decree not in conformity with the judgment need not be altered 
if third parties whoqave bona ftde acquired rights tbereunder object and 
:Show good Calise. 

Hatton v. Harris, (1892), L.R., A.C., 547, referred to. 

Young, ].-By an order passed on the 31st March 1913 the 
Divisional Judge of Hanthawaddy has brought it to the notice 
<>f this Court that in Special CivilAppeal No. 147 of 1910 it con
firmed an appellate decree of the Divisional Court which inadver
tently granted the plaintiff in Civil Regulat• No. 15 of 1908 of the 
District Court of Hanthawaddy a foreclosure decree in lieu of 
a decree for sale of certain mortgaged property as prayed with 

. a vievv to the amendment of the decree ·in question. The said 
: ~Divisional Court: having pa~sed · a· j uci~mertt for ~ · tnortgage 

decree as prayed, there can be no doubt that both its own 
decree and the decree of this Court should have been for a 
.decree for sale, and if the decree is to be amended at all, that 
this Court is the only Court which has power to effect the 
altet·ation. The original decree-holder was one Momein Bibi, 
who has no (nterest in the mattet·, having assigned her rights 
under the decree and does not appeat· ; she has as a matter of 
fact assigned them, twice over, nor again does the judgment
debtor take any interest in the proceedings, though served, from 
which it may IDe inferred that the mortgage debt is likely to equal 
if not exceed the purchase price of the property if sold, and that 
therefore it is immaterial to him whether the property is sold 

1913. 

PQHAN 
v. 

l\1A TALOIC 

!:Jpedal Cz'vil 
2ud Appeal 
No. 147 of 

1910. 

fttly 28th, 
1913. 
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1913· or foreclosed. The only parties who have taken any active· 
LuN MAUNG interest in the matter are the two rival assignees. The one is a 
MoME~~ BEE later purchaser for value of the decree for foreclosure, who seeks 

BEE.' ot• ·can seek in other proceedings to avoid the purchase by the 
earlier assignee on various grounds which have been discu'ssed 
before us. Neither of the assignees really pressed fot· an' 
alteration of the decree ; the later assignee in fact strenuously 
objected to it urging that he was a third party who had bought 
the final foreclosure decree bona fi(le and for value and that 
the earliet· assignee had bought either a preliminary foreclosure 
decree or a decree for sale which at on~ period of the proceed
ings was passed by a Judge of the District Court of Hantha
waddy and which was subsequently cancelled or d~clared null 
and void by his successor on the ground that it could not 
amend a decree of a superior Court, and that whatever he had 
purchased he had allowed the decree-holder to remain in· 
ostensible possession and transfer to him the Final Fcreclosure 
Decree. In the absence of any application by the judgment
debtor to alter the decree, and rights under the decree as existent 
having been bona fide ;;_tcquired by third parties it would be 
improper for us t_o exercise our powers in that respect-Hatton· 
v. Harr·is (1). The contending assignees should determine their 
rights either in execution or, if that- prove to be an unsuitable:· 
forum, be referred to a regular sttit. 

Crz'mz"na! 
Revz"sion 

No. 165B oj 
1913. 

.Augzest 28th, 
1913. 

Hartnoll, Ofjg; C.].:-I concur_. 

Before Mr. j-ustice Twom.ey. 

SEIN YIN v. AH MOON SHOKE. 
Robertson-for applicant . 

·_Workmen's Breach of Contract Act-liability of supervising 
artificers or workmen. 

An artificer, workmim, or labourer is not exempted from liability for 
prosecution under the Workmen's Breach of Contract Act, 1859, merely 
on the ground that his duties in regard to the work in dispute have been· 
confined to supervision ·and direction. 

Gilby v. Subbu Pillai, (1883) l.L.R. 7 Mad., 100, distinguished. 

This is a case under the Workmen's Breach of Contract 
Act, 1859. It appears from the agreements filed in the Magis~: 

(1) (1892) L.R., A.C., 547, at page 558. 
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·trate's proceedings that the respondent Ah Moon Shake received 
.an advance from the petitioner Ma Sein Yin to build a house 
for her. It is alleged that when the house was only half 

· finisl~ed the respondent refused to go on with the work. Ma 
Se-in Yin admitted that Ah Moon Shake " did not build himself " 
though she said he is a head-carpenter. The Additional Magis
trate dismissed the complaint holding that the respondent is 

.not an" artifice:,, workman ·or labourer;, within the meaning 
·of the Act, because he took no part in the work himself. No 
. authority is given for this decision. It is apparently incorrect 
to say that the respondent took no part in the work. Though 
.he may not have handled any tools himself he was presumably 
:the supervisor and director of the manual labour engaged in 
building the house. It is not necessary for a prosecution under 
the Act that the artificer should work with his own hands. 
This is clear from section 1 which expressly provides for cases 
where a head-artificer or workman (such as Ah Moon Shake 
appears to be) undertakes to get a certain work done by other 
artificers, workmen or labouters according to the terms of a 
-contract. In the Madras ruling Gilby v. Subbu Pillai (1), the 
ordinary business of the accused was that of a contracting 
.bricklayer and the contract. which he. was accused. of. breaking 
was a contr",ct for earthwork. Subbu Pillai was not himself a 

.. workman_at earthwork and it was held that he. did not come 
.Ut-id~r the Act. The case·· is dearly disting~is_ha,ble fro~ the· 
.present case in which the accused is a " carpenter~contractor " 
·Dr" head-carpenter" under whose supervision and .direction the 
.house was to be built by journeymen carpenters. I think the 
.case falls clearly within the scope of the Act. 

The order or dismissal is set aside and it is ordered that 
·the complaint shall be restored to the file of the Additional 
Magistrate, who should enquire into it and dispose of it under 
:.the Act. 

(l) (1!!83) I.L.R. 7 Mad., 100. 

. 1913, 

SEIN YIN 
v • . 

AH 1\lOON 
SHOK~ 
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Before .Mr. Justice Hartnoll. 

THE KING-EMPEROR v. J. S. BIRCH, 
M. C. GUPTA AND M.S. MUKERJI. 

Daws01i-for King-Emperor. 

deGlanville-for accused. 

[VOL~ 

Reply, Prosecutor's right of-document put in, evidence by· · 
defence duri:t.g cross-examination of prosecution tvitnesses-evidence 
adduced by accused-Code of Criminal Procedure, ss. 289, 292. 

An accused person who gets documents admitted as evidence by putting 
them to a witness for the prosecution cannot be said to thereby "adduce 
evidence" within the meaning of section 292 of the Code of Criminal 
Procedure and so give the prosecutor a right to the last word. 

Empero·r v. Abdulali Sharfali, (1909) 11 Bom. L.R., 177; Em1~eror 
v. E. I. Ti·mol, (1906) 10 C.W.N., cclxvii, followed. 

Empero·r v. Bhashar, (1906) I.L.R. 30 Born., 421, dissented from. 

Emperor v. R. Stewa·rt, (1904) l.L.R. 31 Cal., 1050, referred to. 

ICng-Emperor v. H. Mamtel, (1906) 4 L.B.R., 5, overrule!.l.* 

Mr. deGlanville claims on behalf of his clients that the 
prosecutor should not have the right of reply merely because 
in the course of the cross-examination of the· pros~cution 
witnesses certain documents have beenput in on behalf of the 
defence and read to the jury, and that he has the right to the 
last:\vord. Mr. Dawson contests this claiin-and argues that, as 
the hiv sta1ids;·hehas the:right o:f~eply; ·In the case of ]{ing
E1nperor v . .Maiwel (1) under somewhat similar circumstances 
I held thr.tt the prosecutor was entitled to reply. The correct
ness of my ruling is questioned and certain cases, that were 
not available then, have been referred to in support of this. 
contention. It is pointed out that Brett, J ., ip the case of' 
Emperor v. E. I. Timol (2) took the opposite view to myself 
and to the view of Brett, J., which is referred to ·in the case of 
Emperor v. Robert Stewart (3). Two cases of the High Court 
of Bombay, Emperor v. Bhaskar (4) and Emperor v. Abdulali (5),, 

* To be noted on page 5 of IV Lower Burma Rulings. 

(1) 4 L.B.R., 5. / (3) (1904) I.L.R. 31 Cal., 1050. 
(2) (1906) C.W.N., cclxvii. (4) (1906) I.L.R. 30 Bom., 421 •. 

· (5) (1909) 11 Bom. L.R., 177 .. 
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have been referred to in which ~atty, J., and Beaman, J., 
have expressed different views. A case of the Judicial Commis
sioner iri Sind has also been referred to. It is printed in 
reporting the case of E!nJ>eror v. Abdulali Sharfali (5). 

When the Criminal Procedure Code was revised and the 
preseno: Code (V of 1898) superseded the old Code (X of 1882) 
the wording of section 292 of the Code was altered. In Act X 
of 1882 the section ran : " If the accused, ot• any of the accused, 
has stated, when asked under -:;ection 289, that he means to 
adduce evidence, the prosecutor shall be entitled to reply." In 
Act V of 1898 the sectivn runs: " If the accused, or any of the 
accused, adduces any evidence, the pro?ecutor shall be entitled 
to reply." Prior to 1898 the Calcutta and Bombay High 
Courts held diverse views to the Madras and Allahabad High 
Courts as to how the production of documentary evidence for 
the defence during the cross-examination of the prosecution 
witnesses affected- the right of reply of the prosecutor, and to 
my mind the change of the law in 1898 was meant to finally lay 
down what the law should ~e. The judgments which I have 
quoted above inclusive of my own show that there is still 
diversity of opinion as to \Vhat it is. The points for decision 
to my mind seem to be, as to whether section 292 must be read 
in connection "vith · the three ·· pi•ecediifg ·sections, · and as 
ancillary to them, or whether it is a section independent of the 
precedingsections,·\vhich provides for a contingency that may 
arise at.any st;;tge of.-. the trial. It is .l:lrgued that the word 
" at1y " in section 292 means evidence produced at any stage of 
the trial; on the other hand it is also argued that section 292 
refers to evidence produced after the accused has- oeen asked 
whether he me •• ns to adduce evidence under section 289. After 
considering what I believe to be the. reason for the change in 
section 292, the judgments that I have mentioned above and 
which were not available at the time I passed my order in 
J{ing-Emperor v. Manuel (1), and after consulting my learned 
colleagues and hearing their views, i am of opinion that it is 
doubtful as to what meaning should be attached to section.29.2. 
It may have been intended that it should sbnd in a time 

' .. ,_ . 

- (5)' (1909) 11 Born. L.R., 177 •. 
(1)4 L.B.R; 5. · ·• · · . 

. 1910. 

.THE KING
EMPEROR. 

v. . 
J. s. Blltctt,. 



. 1910, 

··THE KING· 
:EMPEROR 

v. 
J~ S. BIRCH, 

Civil 2nd 
AfJjJeal 

No. 133 of 
1913. 

./it!y 8th, 
1913. 
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relation to section 289, in which case the fact that the defence 
has put into evidence documentary evidence during the cross
examination of the prosecution witn~sses would not take away 
the right of the last word to the defence ; on the other hap~ it 
may have been intended that, if the accused produced docu-

. mentary evidence at any stage of the trial, the prosecutor should 
be entitled to reply. I incline to the latter view; but I consider 
the matter doubtful. That being so, I am of opinion that the 
benefit of the doubt should be given in favour of the accused. 

I accordingly rule that in this case, if on being asked under 
section 289 the accused state that they do not intend to adduce 
evidence and do not do so, the prosecutor shall not be entitled 
to reply. 

Before Mr. Justice T·wo1ney. 

CHANGARAM v. RAYA. 

D. M. Karaka-for appellant (defendant) . 

Slander-Action for-" Caste" loss of-" special damage." 

Defendant said in the presence of several persons that the plaintiff was 
a prostitute. In consequence the plaintiff was" outcasted." 

Held,-that loss of " caste" sufficed to give ground for "special 
damage" in an action for slander. 

The .appellant admittedly said in the presence of several 
persons that the respondent was a prostitute; . She prosecuted 
him for defamation under ~section 500, Indi~!J P~n!'l-1: Code, and 
he was convicted and fined Rs. 100, of which sum Rs. 30 was 
awarded as compensation to the respondent under section 545, 
Code of Criminal Procedure. She then brought this civil suit 
against him for damages and was awarded :qs. 250 by the 
Subdivisional Court. This sum consists of Rs. 200 for loss of 
caste plus Rs. 80 for injury to the respondent's feelings minus 
Rs. 30 awarded by the Magistrate. 

In the criminal case the appellant attempted to prove that 
the imputation made by him was true, but the witnesses called 
.to show that the respondent was really a prostitute were dis
believed. 

In the civil suit he made no attempt to prove the truth of 
the imputation, though that would have been a complete 
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.answer to the claim for damages. As he was defended_ by an 
advocate, it can only be presumed that he was unable to prove 
the truth of the imputation, and that it was false. 

The "Slander of Women Act, 1891 ~· abolished the need of 
showing "_special damage" in the case of words which impute 
unch;:~_stity to a woman. Until that Act was passed a false accu
sation of immorality was not actionable Per se in England (1). 

It is not necessary to consider whether such an accusation 
is actionable per se in this country, for in fhe present case . . 
there is clear proof of special damage, the lower Courts 
having found that the .·espondent, a Hindu woman, has lost her 
caste in consequence of the slander uttered by the appellant. 
Losing the general good opinion of one's neighbours is not 
-special damage. There must be loss of some material advan
tage. It is beyond doubt, I think, that membership of this caste 
·is a material advantage in the eyes of a Hindu. 

The Divisional Court confirmed the Subdivisional Court's 
decree, and the grounds of this 2nd Appeal are briefly :-(1) 

that there was no special d&mage, (2) that there was no malice 
on the part of the appellant, (3) that the lower Courts should 
.not have awarded Rs. 150 for offerings and a feast at Jagga
nath when as a matter of fact no journey to Jagganath has 
.been performed, and (4) that calling the respondent a prosti
tute would not outcaste her. 

r have already dealt with (1).: Ground (2~ hardly deserved 
-serious·· notice; · Malice in ·this -connection signifies ·only the 
absence of just cause or excuse. ln this case, as the learned 
Divisional Judge points out the imputation being false, malice 
must necessarily be inferred. (3) I agree with the Divisional 
Judge that the cost of a journey to Jagganath and back and of 
the customary propitiatory offerings at that shrine may fairly 
.and conveniently be taken as the measure of damages for loss 
of caste. As regards (4) the lower Courts have found on the 
-evidence that the respondent was outcash:d and this decision 
:appears to be right. 

The appeal cannot be admitted. 

(1) See Pollock on Torts, p. 249. 

. 1913• 

CHANGARAJ&: 
v. 

RAYJit. 
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·· · Civz"l2nd Before Mr. justice Padett. 
Appeal No. 

123°1 1912• 1. LU MAUNG, 2. PO SHIN, 3. THIN ON, 4. PO TIN,. 
2zndfuly 5. PO KHIN. v. 1. MAUNG PU, 2. E DOK. 

1913· 

LambeJ·t-for appellants (defendants).

D. N. Palit-for respondents (plaintiffs). 

Specific Relief Act, 7877, s. 9-Suit under-distinguished from 
title su-it. 

A had been mortgagee in possession of a parcel of land. B, the 
mortgagor, entered into occupation. A sued :(,or possession of the land .. 
B set up the defence that he had redeemed it. 

In the Court of first instance issues were framed and evidence taken;. 
and the decree founded, on the plaintiff's title. B appealed, but A pleaded 
that no appeal lay as his suit had been brought under section 9 of the 
Specific Relief Act, 1877. 

The first Appellate Court held that, as A had asked only for possessiot1 
and not for any declaration of title, ami had filed his suit within the six 
months allowed for a suit under the provision abovementioned, his suit 
was, in effect, one under that provision, and that no appeal lay. 

Held,-on 2nd appeal, that, in view of the frame of the plaint and the·. 
the course of the suit, the suit was intenc:ed to be a suit based on title and 
not a suit under section 9 of the Specific Relief Act, 1877. 

Ram Haral~h Rai v. Sheodihal ]oti, (1893) I.L.R. 15 All., 384; KaZee 
Chunder Sein v. Adoo Shm:kh, (1868) 9 W.R., 602; Ramasami Chetti 

_ v. Paraman Clzetti, (1901) I.L.R. 25 Mad., 448; referred to. 

The sole question in this appeal is whethet• the suit was in 
fact brought under section 9 of the Specific Relief Act. The 
Divisi~nal Court has held that it. was b~cause. (a) the plaintiff. 

·was ei1titJed fo brtrig SUCh a suit arid- (brthe Sltif was filed 
within six months of the dispossession. In this Court the 
finding is supported on the further gmund that the prayer ii1 
the plaint asks for possession only and not for a declaration 
of title. I consider none of these reasons to be sound. The: 
second paragraph of section 9 shows clearly that no one, though 
entitled to sue under that section, is bound to do ~o, but he can • 
always bring a regular suit founded upon title, either in addL. 
tion to or instead of a suit under that section. As to the time 
when the suit was filed, because a man seeks his remedy €arly · 
he does not thereby alter the nature of his suit. As to the· 
prayer I see no reason why a plaintiff who claims possession1 
relying upon title need do more than set out his title and ask: 
for possession. 
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It is true that in Ram Harakh Rai v. Sheodihal Joti (1), it 
was held that a Court should, in all cases in which it applies, 
give effect to the provisions of the first paragraph of section 9 
of the Specific Relief Act, whether that section is .expressly 
t.-leaded or not, but that i!? no authority for refusing to entertain 
a suit based upon title merely because specific relief might be 
asked for aQd is not. As was ruled in the older case of Kalee 
Chunder Sehl v. Adoo Shail?h (2), section XV of Act XIV of 
1859 does not affect the general law on the matters to which-it 
relates, but provides a special remedy fot• a particulm• ldnd of 
grievance. In Ramasami Chetti v. Paraman Chetti (3), a 
case very lil<e the present one, the Allahabad ruling was not 
followed. There plaintiff sued to eject defendants ft·om certain 
land claiming title to it by purchase and alleging that he had 
been forcibly dispossessed by defendants. The defendants 
denied both plaintiff's title and possession and set up title in 
themselves and alleged that they had long been in possession. 
The lowet' Court found that plaintiff failed to pi·ove title by 

· purchase, and declared plaintiff entitled to possession under 
section 9, Specific Relief Act, but dismissed the suit in so far 
as it claimed to have plaintiff's title established. The High 
Court held that the issue concerning title should have been· 
tried. In the present case plaintiff set up a title as mortgagee 
inpossession of certain land of which defendants had taken 
possession. ·Defendants alleged that Hiey had redeen1ed the 
nio1~tgage and so extit1gttished plaint!Ws title on \Vhich his. 
claim to possession was based. Issues covering the question 
of title were framed and evidence taken, after which the Court 
of fit·st instance held that defendants had not redeemed the 
mortgage and that there was abundant evidence to prove 
plaintiff's titJe to the land as mortgagee in possession and on 
the strength of that title granted him possession. It appears. 
·to me both from the frame of the plaint and the cotlrse which 
the case took that it was, and was always intended to be, a suit 
based upon title, and never a suit under section 9, Sp~cific 

Relief Act, and that plaintiff carinot be heard to assert the 

(1) (1893) I.L.R. 15 All., 384. 
(2) (1868) 9 W.R., 602. 
(3) (1901) I.L. R. 25 Mad., 448. 

. 1913. 

Lu 
lVIAU~G 

·v. 
MAUNG: 

Pu. 
-··--
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contrary. An appeal therefore lay to the Divisional Court. I 
reverse the decree of that Court and direct that the appeal be 
readmitted and disposed of according to law, costs to follow 
the result. 

Before Mr. Justice Hartnoll, Ojfg. Chief Judge, and 
i'Vlr. Justice Young. 

S. ANAMALLAY v. 1. O.M.M.R.M. CHETTY FmM, 
2. ABDUL HARRIM EMANJAN. 

Hamlyn-for appe!lailt. 

Pauper appeal.-Representati01~ of appeal duly stamped after 
dismissal of application to appeal as a pawPer-l1~dian Limitation 
Act, 7908, s. 5, and Schedule I, Article 170-Duties of Officers of 
the Cottrt-Mistake of counsel in stamping a plaint which is tim.e
barred-Refzmd of court-fee. 

A applied to be allowed to appeal as a pauper. The application was 
rejected as time-barred, so A stamped his appeal with the appropriate 
court-fee stamp and re-presented it. In the meantime, however, the 
period allowed for appealing had expired. 

Held,-(1) that the appeal must be considered as having been flied on 
the day upon which it was presented duly stamped, and, further, 

(2) that A could not plead poverty as " sufficient cause " (within the 
meaning of section 5 of the Limitation Act) for admitting an appeal after 
the ordinary period of limitation prescribed therefor had expired. 

--- ·-A:•s-counsel aslie(ffor'a refund of the court-fee on the grounds that he 
had been .misled by the practice of the Court, and that the clerk of the 
(:;ourt §_~oul~ n_ot have accepted the CO(lrt-fee. 

· H eld,~that iLwas.not the .duty of.· the clerle -to advise-counsel and that 
. coul}s_~.l haying .!?een he.;trd ins4pport of the.appeal so stamped, could not 

apply for a refund thereof. 

Hartnoll, Offg. C.].-In this case applicant applied to the 
Court of the Divisional Judge, Hanthawaddy, for permis
.sion to appeal as a pauper. On the lOth May last the 
.application was rejected as time-barred. 0~ the 22nd May 
.applicant's counsel applied to be allowed to stamp· the t'nemo
randum of appeal that accompanied the application for leave 
,to appeal as a pauper. 

The Judge noted that the . appeal was apparently time~ 

barred but heard Mr. Hamlyn on the 24th May, and held that 
·On the authority of the ruling in the case of Bishnath Prasad 
v. Jagarnath Prasad (I), the unstamped memorandum of appeal 

(1) (1891) I. L.R. 13 All., 305. 
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which accompanied the appellant's application to be allowed to 
appeal as a pauper and which, as such, was filed before the 
period of limitation had e::}pired could not, when stamped after 
the expiry of the period of limitation, be considered as an 
appeal filed on the date when the petition to be allowed to 
appeal as a pauper was first presented, i.e. within the period 
of limitation. The Judge further held that no sufficient cause 
was shown fvr an extension of time undet• the provisions of 
section 5 of the Limitation Act and rejected the appeal as 
time-barred. He also refused to return the stamps that had 
been presented for stamping the memorandum of appeal. 

Applicant now applies for leave to appeal in forma :PauPeris 
against this decision of the Divisional Judge. 

It is urged that the Divis.!onal Court was wrong in its 
construction of the law of limitation, and at the hearing the 
case of Bai Fal v. Desai Monorbhai (2) was referred to. The 
learned Judges who dP.cided that case differed in the views 
they took of the provisions of the Procedure Code that relate 
to pauper appeals. I have t;eferred to the rulings quoted in 
that case. The case of Skinner v. Orde (3) is clearly distin
guishable from the present one. That case is one in which an 
applicant for leave to sue as a pauper obtained funds which 
enabled him to pay the court-fees during the enquiry into his 
:Pcz.u:Perism~ In the present case the stamps were not forth
coming uri til after the application for leave 'to appeal as a 
·pattper had been r{ded:ed. My' views coincide with the decisioi1 
arrived at in the case of Bishnath Prasad v. J agarnath 
Prasad(l). When the application for permission to appeal as a 
pauper was before the Divisional Judge there was no appeal 
before him, but only an application for permission to' appeal 
as a pauper. The appeal would only come into existence 
before him oe. leave being granted. As the application was 
rej2cted no appeal ever became alive before the Divisional 
Court in connection with the application proceedings. 

The Divisional Judge subsequently allowed the memo
randum of appeal that accompanied the application to· be 
stamped. Only then did it become a memorandum of appeal 

(2) (1897) I.L.R. 22.Bom., 849. 
(3) (1879) I.L.R. 2 All., 241. 
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FIRM. 
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19 13· that could be acted on by the Court. It started a fresh 
'S. ANA· 
MALLAY 

v. 
:·.M.M.R.M. 

·CHETTY 
FIRM. 

proceeding altogether and could not be received to start such 
until it had been stamped with the stamp required by law
section 6 of the Court Fees Act. The period of limitation ran 
from the time it was received by the Court as a duly stamped 
memorandum of appeal. This was a date when the appeal 
was admittedly time-barred unless further time could be 
allowed undet• the provisions of section 5 of tl:: Limitation 
Act, and on this latter point I am in accord with the decision 
passed in the case of Moshaullah v. Ahmedullah (4), that 
poverty is not sufficient cause within th~ meaning of section 5 
of the Limitation Act for admitting an appeal after the ordi
nary period of limitation prescribed therefor has expieed. 

Lastly, learned counsel asks foe a return of the court-fee 
.stamps affixed on the said appeal. He explained that he had 
been misled by the practice of the Court-that a similar case 
had been decided in a similar manner some little time before, 
and if he had known of this decision he would have thought 
twice before stamping the appeal-that the clel'i{ of the Court 
should have informed him and declined to 1·eceive the fee. I 
cannot hold that it was obligatory on the Court clerk to have 
.informed Mr. Hamlyn. The learned Judge noted on the 22nd 
wb~n h~ wrot.e.th.~tJYl._r. l:!.?:tDlYn.J~<!-cl applied to be allowed to 
stamp the memorandum of appeal that it was apparently time
barred. There was 11() _appeal .. before the Court until the 
memod.tidiiin had bee·n'duly stampe&-sections 6 and 28 qf t(1e 

ctiui-t Fee~;Act; -It·Mr~--:Hamlyn ·had· not presented a·_'d.uly 
stamped memorandum or stamped the memorandum that was 
in the Cot!rt he could not have been legally heard at all as to 
the date from which limitation ran. He was then heard and 
his argument was not accepted. I fail to see how he can now 
.ask for the return of the stamps. 

I would therefore dismiss the application, 

Young, ].-I concur. 
(4) (1886) I.L.R. 13 Cal., 78. 
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Before Mr. Justice Young. 
MA NE v. I. ON HNIT, 2. NGWE KYA W, 3. TUN LIN. 

R. N. Burjorjee-for appellant (plaintiff). 
1vlay Oung-for 1st respondent (defendant). 

Administrator, Sale by-without Permission of the Court,-setting 
aside of-by creditor of the deceased-plea of bona fide purchase from 
vendee-P.robate and Administration Act, s. 90, meaning of expres
.sion "person interested in the property." 

A creditor of a deceased person who has attached his property !n 
-execution of a decree is a person " interested in the property" of such 
person within the meaning of section 90 of the Probate and Administration 
Act, 1881, and, as such, is entitled to avoid a sale made by the Administrator 
without the previous permission of the Court. But he must seek to do so 
within a reasonable time. 

It matters not that the property has been already repurchased by a 
third party in good faith from the vendee, always provided that the 
-creditor seeks to avoid the original sale in a reasonable time. 

jagobandhuDey Poddarv. Dwarika Nath Addya, (1896) I.L.R. 2a 
·Cal., 446, distineuished. 

The main question in this appeal is whethet• a sale without 
leave by an administrator to a party who resells to a third 
party can be avoided by a creditor of the estate. The Probate 
and Administration Act to which the parties are subject 
provides that a sale without leave of the Court is voidabie at 
the instance of any other person interested in the property and 
the first question to be decided is whether a creditor is a 
per~fofi ·so interested. In J agobandhu Dey Poddar v. D·warilla 
Nath Addya, (I) the learned Judges dismissed a somewhat 
·similar .. c.ontention on the ground inter alia that the . party who 

'-~---- ':.. .. _, _, ... ::·. ':; :. ·;. ::: 

'claimed to avoid t~~ sale was ~ot a creditor _of th~. est§l.te, and 
I have little doubt that a creditor whose debts must be satisfied 
·before a legatee can receive his legacy would be entitled to 
.avqid an unauthorised sale. The law prohibiting an executor or 
.administrator ~elling directly or indirectly to himself is much 
the same and is· similarly declared to be voidable at the 
.instance of &ny other person interested in the property sold 

. ' 
and in England where an executor sells fraudulently a creditor 
has undoubtedly tile right to follow the assets but must do so 
in a reasonable time. In my opinion, therefore, a creditor of 
the estate has the right, if he applies within a reasonable time, 
to avoid an unauthorised sale of part of it by an administrator • 
. Nor can I see that the fact that the purchaser nas resold will 

(1) (1896) I.L.R. 23 Cal., 446. 

Civil znt/1 
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rgu. · 

At~g-zest rst, 
1913, 
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1913. 

v. 
ONHNIT 

in itself defeat his right unless he has lost his right by unrea
sonable delay in taking action. In the present case, if the 
administratrix had not taken out lett~rs she could have sold as 
her mother's heiress and in fact purported to do so, buthaving 
once taken out letters the whole estate vested in her, not as 
heiress but as administratrix, and if she sold in the course of· 
and before the administration was completed her sale would 
be that of an administratrix and, if made without leave of the 
Court, be liable to be avoided at the instance of a person inter
ested in the estate. The law apparently makes no exception 
in favour of a bona fide purchaser for value, and the sales both 
to the plaintiff and to the plaintiff's vendor were made before 
the administration was completed and while proceedings against 
the administratrix were still pendi11g. The plaintiff's vendor 
therefore, in my opinion, only obtained and could only tmns
mit a title which was defeasible even if the purchases were bona 
fide, provided that the creditor took steps to avoid them within 
a reasonable time. The creditor in question attached this pro
perty within three months of obtaining her decree. In the first 
instance the present defendant Tun Lin claimed it, though he 
had sold it to the plaintiff a couple of days before the application 
for attachment, and it was only when his suit was dismissed that 

···-·MaNe broughtthe·present suit.··--TheEJt!estion-whether she was 
a bona fide purch2,ser is not at all an eas~: one. The story told 
by U Shwe Gyok is a strange <?ne, but :his position and history 
entitle hiixi to respect, and on. the whol~_l sho.tild be. inclined to 
a~~ept i and hold that this second purcJ1ase. was bo}~a fide SG 

far at any rate as the plaintiff was concerned, differing on the 
point from the lower Appellate Court. It should also be 
observed that it was not the creditor but the adm.inistratt·ix who
raised the point as to her ability to sell. The point, however, 
was raised, and raised iri the course of or at aey rate as a 
continuation of the lengthy litigation which the creditor had to 
undertake to establish and realise her claim against the estate •. 
I think she was entitled to raise the plea in answer to the· 
plaintiff's claim and that she must be taken to have associated, 
herself with the second defendant in doing so, and that she did sq
within a reasonable time. I would therefore dismiss the appeal. 
with costs two gold mohurs. 
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Before Mr. Justice Parlett. 

MEssRs. DIEKMANN' BROTHERS & Co .. LTD., 't.'. 

SULAIMAN HAJEE BROTHERS & Co. 

S. S. Patker-for appellants (plaintiffs). 

]. R. Das-for respondents (defendants). 

95 

Contract--assigmnent of-when benefit of a contract may be 
assigned,-Transfer of Property Act, 1882, ss. 3, 130. 

The benefit of a contract for the purchase of goods as distinguished from 
the liability thereunder may be assigned, provided that the benefit sot1ght to 
.be assigned is not coupled wirh any liability or obligation that the assignor 
is bound to discharge. 

Jaffer Meher Ali v. Budl1,e-Budge jute Mills Co., (1892) I.L R. 33 
Cal., 702, referred to. 

Nathu Gangaram v. Hansraj Morarji, (1906) 9 Born. L.R., 114, 
followed. 

Tol:turst v. The Associated Portland Cement Mtznufacturers {1900) 
Ltd., L.R., (1903) A.C., 414. 

]. H. Tod v. Lakhmidas Purshotamdas, (1892) I.L.R. 16 Born., 4411 

distinguished. 

The defendants in this case, who are millers, on the 22nc;l 
September 1910 sold to Zaretsky Bock & Co~ the whole 
produce of rice meal from their mill for the season 1911 
at Rs. 85 per 100 baskets of 45 pounds net, delivery to be taken 
ex hopper at seller's mill from the 1st January 1911 to tpe end 
of 1911 season, date at.seller's option and payment to be made 
in ca~h b~fore any _fice meal was removed hut not in''any case 
later 'than. immedi'ately after milling and apparently as· soon as 
1,000 bags were bagged. On the lOth August 1911 Zaretsky 
Bock & Co. endorsed this contract as transferred to th~ plaintiff 
firm and on the same day wrote to defendants informin~ them 
of the transfer and asked them to send bills in future to 
plaintiffs. There was no reply to this letter and on the 2nd 
September 1911 the plaintiff firm wrote to them asking for a 
bill and delivery order in respect of about 1,000 bags which they 
believed them to have ready, and on the 4th September defen· 
dants replied repudiating the transfer of the contract as it was 
made without their knowledge and consent. The plaintiffs' firm 
purchased 1,100 bags of rice meal in the open market at Rs. 115 
per lOO.baskets of 45.pounds.and have now sued the defendants 
for Rs. 1,320 damages suffered in the transaction. The 

Speda! C£vil 
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1912. 

September 
12th, 1913. 
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principal point is whether th~ contract is assignable without the 
assent of the defendants,' the sellers. A somewhat similar con
tract .was held not to be assignable in Tod v. Lalll~1nidas Pur
shotamdas (I), and cogent reasons for the decision are set out 
in the judgment in that case. ·· It is however pointed out thd it 
was decided before the Transfer of Property Act came into 
force, and it is urged that this contract,is an al'tionab}e claim 
as defined in section 3 of that Act and can therefore be trans
ferred under the provisions of Chapter VIII. I doubt, however, 
whether until Zaretsky Bock & Co. claimed delivery on tender 
of payment and were refused, am( actionable claim arose 
which they could .transfer- as such to another party. The more 
recent cases of Jaffer Meher Ali v. Budge-Budge jute Mills Co. 
(2)' and Nathu Gangara1n v. Hansraj Morarji (3) were decided 
nfter the Tt·ansfer of Property Act came into force and in neither 
was a contract similar to that i\wolved in the presen't case con
sidered to be transferable merely as an actionable claim. The 
principle there laid down is that the benefit of a contract for 
the purchase of goods as distinguished frorn the liability there
under may be assigned, understanding by the tertii benefit the 
beneficial right cir interest of a p:o1rty under the contract and the 

__ right t<;>:!>_u~ t<? __ r~coyer_ th~_b_e_ndH~. -~regt~ct th~r~b_y_, PJ:Dvided 
that the benefit sought to be assigned is not coupled with any 
liability or obligation that the assignor is bound to perform. It 
was expressly stated in the Calcutta case' that looking aCthe 
_-te~~~-ot'the contract it did not appe':-:t~ to impo~e any' iia:oiiity 
br obligation of a personal character on the assignor, which 
would pr~vent the operation of the rule of assignment, and I feel 
no doubtthat the expression "of a personal character·" referred 
to the· obligation: only and not to the liability, and that the 
decision was not intended to qualify the rule that, though the 
benefit of a contt·aet may be assignable by one party, the burden 
i$ not so assignable without the consent of the other party. 
The House of Lords case of Tolhurst v. The Associated Portland 
Ce·ment Manufacturers (4), "vas refet·red to as an authority for 
this contract being assignable, but the decision in that case 

. was arrived ·at on a consideration of the terms of the particular 
(i) (1S92) I.LR 16 Born., 441. (3) (1906) 1:1 Born. L.R.; 114. 
(2) (1906) I.L.R. 33 Cal.; 702. (4) L.R. (1903), A.C;, 41-4 • 

. ·• 0·'-'' . ) . . . • : .. ·· 
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contract concerned and the assent of the Lord Chancellor to the 
opinion of the majority of the Judges was accorded, and that 
with hesitation, only in v,iew of the length of duration of the 
contemplated contract, the persons engaged in it, and the nature 
of the contract itself, in none of which respects had it anything 
ift common with the contract now under review. Looking at 
the contract in this case I think it clearly imposes liability on 
the pl!trchm,~rs such as would preclude their transferring it 
without the consei1t of the sellers. It contains the following 
clauses:-

19. If market price of above rice meal declines prior to milling sellers 
have the option of requiring buyers to deposit a margin between contract 
and market prices ot the day within 24 hours. 

11. Should buyers fail to appear to take delivery ex hopper or as above 
sellers to have the right of cancelling this contract and claiming on buyers 
for any difference in price between sale and market price of the day on 
which the rice meal was to have been milled. 

12. Sellers have the option of disposing of the rice meal by public or 
private sale for buyers' account should they fail either to deposit margin as 
above or to pay for it as above within two days of the presentation of the 
bill. . 

These pl'Ovisions in my opinion operate to render the con-
tract not assignable without the seller's consent. The appeal 
is dismissed with costs. 

Befot·e Mr. Jus.tic_e Twomey. 

L SHWE- PI: 2~- NYA NA v. t: YU MA, 2. MAUNG PAN. 
• 4.gabeg-for appellants (defendants). 
Harvey-for respondents (plaintiffs). 

Limitation-Adverse possession-Mortgage-T-ransferee :Jj mort
gagee,-Itidian L:mitation Act, Articles 134, 144, 148. 

The plaintiff-respondent's father mortgaged a parcel of land; and one 
of their relatives, A, obtained possession of the land on payment of the 
mortgage money (though not under circumstances that would constitute a 
redemption). A subsequently allowed himself to be dispossessed by B; 
and the land descended from B to D. B's possession dated sixteen years 
back from the date of institution of the suit. 

Hel~that a suit for redemption was barred by Article 144 of the' Ist 
.f;khedule of the Limitation Act, and that Article 148 did not apply. 
. As the plaintiffs had attained their majority more than three years 
·before the filing of the suit, they were not entitled to an extension of time 

. :onder se~tion '6 •of the Act. · 
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Semble,-Article 134 (relating to a suit against a transferee from the 
mortgagee) would also not apply to the case. 

This was a suit for redemption of land orally mortgaged in 
usufructuary mortgage by the plaintiffs' father Tun Aung Gyaw 
to the 1st defendant Aung Zan for Rs. 300 about the yeat· 1885. 
The facts as found by the lower Courts are as follows. Tun 
Aung Gyaw died about 1890 leaving surviving him his children 
the plaintiffs Mi Yu Ma and Maung Pan who -.vere minors. 
About I 893 the 2nd defendant Po Te obtained the land from 
Aung Zan on paying him the mortgage debt Rs. 300. Po Te is 
the brother of the mortgagor Tun Aung Gyaw and it was with 
the express consent of his niece Mi Y u Ma that Po Te took the 
land from Aung Zan. This transfer to Po Te is called a redemp
tion and it was clearly intended to be such by Po Te, Aung Zan 
and Mi Y u Ma. Po Te worlmd the land for a year and then in 
1894 the 3rd defendant Shwe Pi got possession of it. Po Te says 
that Shwe Pi seized the land fot•cibly for a debt of someRs. 600, 
due by Po Te, but there is no other evidence of any force being 
used. It seems more probable that Po Te, who admits owing 
the money, did give up the land to Shwe Pi in satisfaction of the 
debt. Shwe Pi shortly afterwards sold the land for Rs. 750 to 
the father-in-law of the 4th defendant Nya Na. Shwe Pi says 
th.at_thi_s __ was __ l!9QfJ_t ~--mondJ- __ ~ft~r_he_got possession. _From
that time up to the time the suit was filed, a period of about 
sixteen yea1·s,the land was in the possession of Nya Na's family. 

The 3rd; aiii:l 4th_ defei1~a~ts Shvve Pi)tnd Nya Na pleaded 
thii.t-:.the land ·wa:-s :tndrtgaged to Sh\ve Pi iii 1892- by Maung Po 
Te and Ma YuMa, who afterwards relinquished the land to him 
unconditionaliy as they could not pay the mortgage debt. But 
the Su_bdivisional Court held that this mortgage and uncondi
tional transfer were not proved. 

The plea of limitation was not raised and po issue was 
framed on that subject. But the question of limitation was 
dearly involved and both Courts have dealt with it in their 
judgments. 

The Subdivisional Judge does not mention under -which 
article in the Schedule of the Limitation Act he conceives the 
suit to fall. But he held that the 4th defendant had been in 
adverse possession for over twelve years and l gather_ therefore 
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·.that he considered Article 144 to be the relevant article. The 
Divisional Court on the other hand held that the suit came under 

.. Article 134, being a suit to recover possession of immovable 
property mortgaged and afterwards transferred by the mort
,gagee for valuable consideration. The period of limitation is 
·:the same under Article 134 as under Article 144, namely, twelve 
_years. 

The low'..-.: Courts agreed however in applying the provisions 
·'Of section 6 of the Limitation Act. The original cause of 
action arose in I 894. The period of twelve years expired in 1906. 
The suit was not filed till 1910. But both the plaintiffs were 
minors in 1894. Maung Pan attained majority about four years 
-before the suit was filed and his sister Ma Y u Ma some years 
earlier but less than twelve years before the suit was filed. Both 

. -Courts held that in these circumstances the plaintiffs were 
-entitled under section 6 to bring thei,.. suit within twelve years 
-of attair:ing majority. Both Courts overlooked the provisions 
of section 8 which limits the extension of time under section 6 
to three years from the ces~ation of minority. The Act allows 

.as a maximum three years from the cessation of minot·ity or 
the full period from the ordinary starting point of limitation, 
that is the original cause of action (here 1894) whichever is 
more advantageous to the- plaintiff. In this case the plaintiffs 

.. cannot invoke sections 6 and 8, because when the s·c~it was filed 

.the statutory maximum of three years from t_he _qate of f\ttain- • 
· . .iiig majority. 'h;d ali~eady ~xpired.. Both .the' phtintiffs-- had. 
· :aha'iried tmtjority nJ.o:re tlutn ·three years before filit~g ·tl~~ ·suit.

Consequently the limitation must be computed in the ordinary 
way, i.e., from the original cause of action in 1894; and as more 
.than twelve years from that date had elapsed when the suit was 
filed it was barred by limitation, unless indeed it can be held that 
·the lower Cqurts erred in assigning twelve years as the proper 
period of limitation for the suit. 

It is now argued for the respondents that the suit fell 
neither undet' Article 134 nor under Article 144 but under 
.Article 148 which prescribes a period of sixty years limitation. 
With reference to this argument it may be noted that while 
·both the lower Courts held the proper period of limitation to be 
:twelve years there are passages in each of the judgments which 

1912. 
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· 1912• indicate that the learned Judges had some· doubt on the point. 
SHWE Pt The Subdivisional Judge remarked :-" Arguing in the other· 
y;'·MA. way the plaintiffs are mortgagors thrNtgh their father and the· 

defendants 1 to 4 must be regarded as mortgagees one after the· 
other and the plaintiffs are clearly entitled to redeem." The 
remarks of the Divisional Judge are as follows :-" I hold 
further that since the plaintiffs were not parties to the various 
transfe:·s of the mortgaged property which belongt::t.i to them as 
their father's heirs, all that can have been transferred to any of· 
the subsequent transferees of the property is Ko Aung Zan's 
right as usufructuary mortgagee, and that the lower Court 
was right in giving plaintiffs a decree for redemption." In each 
case the remarl<s are inconsistent with the finding that the 
period of limitation is twelve years. For if the 4th defendant,. 
the present ~older of the land, merely stands in the shoes of the· 
original mortgagee and is the last of a series of sub" mortgagees . 
or transferees of the original mortgage, then Article 148 would 
apply and the period of limitation would be sixty years. 

I have considered whether the .-;ase can be brought within 
the scope of Article 148 and I am satisfied that it cannot. The · 
transfer by Aung Zan to Po Te is described by both parties as 
a redemption. Section 91 of the Transfer of Property Act 
specifies the classes· of persons· who ·may ·redeem:--· It may be · 
that Po Te was "guardian of the property of the minors" (his 
niece and nephew) and redeemed the land .. But there is· no· 
pr~bf that h~ was. their gui{;dian .. ~r that :fie redee~11ed ·on tfJe"i:r · 
behalf. The fact that Nii Yu Ma· consented to the transaction 
does not show that the redemption was on behalf of the minors .. 
It cannot be treated as a redemption in law. It must be con
strued as a transfer of the mortgagee's interest to Po Te. The· 
same cannot be said of what took place in 1894. Po Te denies. 
that he made any transfer to Shwe Pi ; he says Shv1e Pi entered 
on the land forcibly. However that may be, it is clear that 
Shwe Pi possessed himself of the land without any reference to · 
the subsisting mortgage. Presumably he knew of the original 
mortgage to Aung Zan, but believed it to have been extinguished' 
by the transfer to Po Te. This was a natural view to take as ' 
Po Te was brother of the original mortgagor. In the circum..-. 
stances. :it is erroneous to assume that there was a mere, 
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·transfer of the mortgagee's rights from Po Te to Shwe Pi. 
Shwe Pi invaded the mortgagee's rights and his possession 
became adverse to both mortgagor and mortgagee. He cannot 
be regarded as a sub-mortgagee or as an assignee of the mort
pagee and Article 148 is therefore inapplicable. Article 134 

.also is inapplicable. That Article would apply if Po Te knowing 
that he had acquired only mortgagee's rights by the transfer 
from Aung Z~n nevertheless sold the land outright as his own 
propeNy to Shwe Pi. But the actual facts are different. Po 
Te suffered Shwe Pi to take possession of the land and to hold it 
irrespective of the mortgage. It is clear that Shwe Pi entered 
on the land unconditionally and his possession at once became 

. adverse as found by the Subdivisional Court. There was no 
transfer from the mortgagee such as would bring the case 
wi!:hin Article 134. 

In my opinion the Article which really applies is Article 144 
and under that the suit was barred by limitation. It would also 
be barred if the Article applicable were found to be A;·ticle 134. 

The decrees of the lowe7 Courts are set aside. The suit is 
. dismissed with costs in all Courts. 

. ------····-
Before Mr. Justice Twomey. 

BALLY SINGH v . .8HUGWAN DASS KALWAR. 
'' V. G~ Bi/aprirkar-for applicant (plaintiff)._ 

R.N. Btwjo1-jee-for respondent (aefendant). 

Promissory N ote-Unstamped,-Suit for Consideration-! ndian 
Stamp Act, 7899, Section 35. 

Where the plaintiff has no cause of action apart from a promissory note 
he cannot sue for the consideration but only on the note : and, if that note 
is not duly stamped, a decree cannot be passed thereon, even if the defend

. ant, by admitting execution, dispenses with any necessity for " proving " 

Ma Ein Min v. kfaung Tun Tha, 2 U. B. R. (1897-1901), 556 followed. 

The only argument before me is one that is not contained 
in the application for revision, namely, that the defendant 
having admitted that he executed a promissory note fo~ the 

. amount claimed, it was unnecessary for the plaintiff to produce 
the document in evidence and the plaintiff was entitled to a 

. .decree on the failure of the defendant to prove payment. 

. . 1912. 
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It is admitted that the document itself could not be admitted 
in evidence or acted on because it is insufficiently stamped, and· 
it is settled law that in such a case the plaintiff can succeed 
only if he can show that he has a cause of action independently· 
of the document. The law on this subject is fully discussed i 1 

the Upper Burma case (1) cited in :the judgment of the Town• 
ship Court and it is unnecessary to go any further. 

It is clear that in the present case the plaintiff has no cause 
of action apart from the document. The promissory note is 
the contract and section 91 of the Evidence Act debars the 
production of any other evidence but th'e writing itself. It is 
true that the plaintiff did not profess to sue on the promissory 
note. He !mew that he could not do so as it is not properly 
stamped. But as he had no cause of action apart from it, if he 
got a decree it could only be a decree on the promissory note. 
As the District Judge points out, that would be "acting on " the 
promissory note, in direct contravention of section 35 of the 
Stamp Act. [See the Upper Burma case lVIa Bin Mi·n v. Maung 
Tun Tha (2) and the rulings cited iiwrein.] 

On these grounds I think the decision of the lower Courts is. 
correct. I am also of opinion that even if the decision were 
wrong the case is not one in which this Court could properly_ 
interfere in 1·evision according to the pt·inciples set out in Zeya 
v. Mi On ]{ra Zan (3). The facts and the law applicable to 
them· have, been dbtly -co11sidered- by the ·lower Courts, which 
.hgye corne to.a concutrent decisioil; 

I have not refe1·red to the second and third pat·agraphs of 
the application in which it is urged that the document in 
question i~ not a promissory note at all but a mere receipt for 
money. This ground was not argued before me. It is a 
ground that apparently was never tak:on in the 1oweF Courts 
and so far as I can see there is no force in it. The document 
appears to be a pi·omissory note as defined iG section 4 of the 
Negotiable Instruments Act. 

The application is dismissed ;vith costs. 

(1) Nga Waik v. Nga Chet, 2 U.B.R. (1907-1909), Evidence, 5 .. 
(2) 2 U.B.R. (1897-1901), 556. 
(3) 2 L.B.R., 333. 
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Before Mr. justice Hartnoll, Offg. Chief judge, and 
Mr. justice Young. 

THEIN NOO v. RAMASA WMY CHETTY. 
J. R. Das-for petitioner. 

N. N. Burjorji-for respondent. 

103 

Civil Procedure.-Appeal to /(ing in Cozmcil,-s. 770, Civil Pro
cedure Code, 79::8. 

The expression " involve some substantial question of law" contained in 
section llO of the Civil Procedure Code, 1908, must be construed with 
reference to the practice of the Privy Council of not interfering with con· 
current findings of fact in the Courts below, and a question of law which 
would arise only in the event of those findings being reversed by the Privy 
Council is not therefore " involved "· so as to give ground for an appeal, 
under such circumstances, to the King in Council. 

Banke Lal v. Jagat Narain (1900), I.L.R., 23 All., 94 followed. 

Tioung, ].-These are two applications foe leave to appeal 
to His Majesty in Council. As the gt·otmds of the application 
are the same in each case and the cases a1·e closely connected 
and the appiications were aegued as one by the same Counsel I 
propose to deal with both in "the same ordee. 

In the one application which aeises out of Civil Appeal 
No. 129 of 1910 and Civil Regulae No. 225 of 1909 the Appellate 
Court stated as follows:-" We cannot shut our eyes to the fact 

- ···- .. .. .. .. . . - -------- ·- .. 
that in one of the other suits the basis of her claim which was 
also the basis of her claim in the suit out of \\·hich this appeal 

. arises was .entir.ely disproved". The basis thus refen·ed to was 
-tbaf. in ·october T9-07 she had entrtisted her brofhet~-inolaw 
Po Nwe vvith certain jeweley to be deposited foe safe custody 
in the Bank of Bengal, each suit being to eecovee poetions 
of the said jewelry from persons to whom the said. Po Nwe 
had pawned it. 

The suit in reference to which the above quoted eemarli:s of 
the Appellate'Cou1·t were made was heard by the CotH·t of first 
instance before the suit in reference to which the Appellate 
Court held that the basis of the plaintiff's case was disproved, 
and most of the evidence in it was made evidence in the other 
suit, Civil Regular No. 131 of 1909, which was heard later, but 
the evidence in Civil Regular No. 13I""of 1909 was not made 
evidence in Civil Regular No. 225 of 1910, which was deter
mined by the Court of first instance solely on its own evidence, 
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This Court in its judgment in Civil Regular No. 225 observed 
as follows:-" This being so the only result is that the pledge 
was made by Po N we with her knowledge and consent for 
otherwise he (Po Nwe) would not have been in possession of 
her jewelry at all. Whether the Appellate Court was, strict1y 

speaking, entitled to have regard to evidence taken in another 
suit may in my opinion be perhaps open to question. It could 
of course have directed this evidence to be retaken under 
Order 41, Rule 27, in which case the objection, for what 'It is 
under the circllmstances of the case worth, would have been 
removed. So far however from taking "the objection the appli
cant who is represented by the same Counsel in each application 
which Counsel also represented her in each appeal has 
expressly treated the evidence in each suit as having been 
incorporated in the other, referring in the gt·ounds of each 
application to the evidence of the witness on whom the 
Appellate Court chiefly relied for its finding that the basis of 
the appellant's case was disproved, the grounds in .each appli
cation being precisely similar, so far as this point is concerned. 
In the later of the two suits, namely Civil Regular No. 131 of 
1909, the learned Judge of first instance stated as follows:-" As 
to the second issue whether she entrusted the jewelry to 
Po Nwe for deposit in the Bank of Bengal the evidence is the 
same as in the former case and for the same t•easons I would 
come to the. saine decision, qqt thet•ec is. further and stronger 
~~icle~ce on tll~t point_in the.pr.esent case:to which I must also 
refer," and the Appellate Court stated as follows:-" His evident 
that she was either interested in her brother-in-law·s business 
or that for family reasons she helped him. The only conclusion 
that can be come to is that she placed her jeweb at his disposal 
in order that he might raise money by pledging them." There 
is therefore a conctirrent finding of fact by each Court in each 
case that she authorised Po Nwe to pledge her jewels; direct 
evidence of this authorisation could hardly be expected, but the 
falsity of her case with regard to the purpose for which she 
alleges she gave her jewels to Po Nwe, her acknowledged 
intimacy and close relationship with him and her participation 
in his business affairs, all of which were proved, were ample 
evidence on which the conclusion might be arrived at. It is 
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not for this Court to consider whether those findings were 
· correct or not : leave to appeal in the face of their being con
current can only be granted if a substantial question of law is 
involved. I am quite unable to hold that the question whether 
tb-e Courts were entitled to draw thi~ very ordinary presump
tion involves a substantial question of law. It is true that if 
the Privy Council entertained the appeal and came to the 

·conclusion that these concurrent findings were wrong, a sub
. stantial question of law as to the construction of section 178 
·of the Contract Act would be involved, but to borrow the lan
guage of Sir Arthur Strachey, C.J., in Banlle Lal v. Jagat 
Narain (1). I think it is impossible to say that a question 
which only arises if the concurrent findings of fact of the Courts 
in India arc disregarded, a question which never can arise so 
long as the Privy Council maintains those concurrent findings 
of fact, is a substantial question of law which the appeal to the 
Privy Council involves. I would therefore reject the appli
·cations. 

Hartnoll, Officiating, C. }.-I concur. 

Before Mr. Justice Hartnoll, Officiating Chief judge and 
Mr. Justice Young. 

MQOSAJEEAHMED & CO.~ v, BUN SWEE SOON &_CO. 

Giles-for appellants (defendants). 

N. M. Cowasjee-for respondf::nts (plaintiffs). 

Accident,-Ciause exempting promisor from liability for breach of con· 
tract in case of ne~ligence of promisor causing accident. Maxim "Causa 
Proxima non 1·emota spectatur" not applicable in such cases. 

Defendant u_ndertook to deliver to plaintiff a certain quantity of rice on 
a certain date, one clause of the contract being "accidents to machinery ... 
:always excepted." The defendant's machinery broke down and he was 
·unable to make delivery. Plaintiff sued for damages and defendant sought 
. to excuse himself from liability therefor under the clause above qucted. 
It was proved that the breakdown of the machi1~ery was due to the 

·.negligence of the defendant. · 
Held-that, although the proximate cause of the defendant'-s failure to 

·carry out his contract was the breakdown of his machinery, yet the defendant 

(.I) (1900), l.L.R., 23 All., 94 at page 98. 
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could not be excused from liability under the exempting clause, as the 
originating cause was his own negligence in regard thereto. 

Wilson v. Xantho (1887) L.R. 12 A.C. 503; Grill v. The General 
Iron Screw Collier Company (1886) L.R.l. C.P. 611, referred to. 

Hartnoll, Officiating C.].-The appellants sold to the res
pondents 2,000 bags of rice on the 3rd -November 1910 at 
Rs. 291-8-0 per 100 baskets of 75 pounds each, each bag to. 
weigh 225 pounds net. Delivery was to be taken in Novembet• 
ex hopper. Section 16 of the contract was "accidents to .. · 
machinery, strikes, or sickness of mill hands or coolies always. 
excepted." Delivery of the rice was 'never tendered to the 
respondents and they sued in the present suit for damages for 
breach of contract. The appellants' answet· is that there 
was no breach of contract-that theit• machinery broke down 
on the 28th November and was not in order until the 2nd 
December, and that this breakdown t·endered their pedormance 
of the contract impossible. The respondents contended that 
the appellants never intended to perform their contract-that. 
as a matter of fRr.t they w~rP. 11ne~ble to deliver the Pice l.;y the 
30th November as, at the time the alleged breal,down is sup
posed to have taken place, they had stili 3,000 bags of rice to 
miil under tht•ee milling notices which had been issued on the 

-26th- Novembee- and--which would have kept their miil fully 
occupied for over three days ::ts its average milling capacity 
:wa3> not: n_1ore than 800 bags in 21 hours:. 
,,-_ J:'JH~Je.ar:n~d J u<.~ge on theOi'i:git~al SidcJound that the ptimp 
of the mill broke dO\vn at 4 p.m. on the 28th November and 
that at that time the appellants had to mill 3,735 bags under 
four milliri.g notices and aiso 2,000 bags for the respondents in 2 
days arid 8 hours, vvhich meant that the rnill wo~dd have to turn 
out considerably more th<:.n 2,000 bags a day, which was the 
maximum output of the mill according to the defence. He 
found that the evidence showed the mill never tur-ned out more 
thaL 1,086 bags when it worked fol' 19 hours. He decided 
against the contention of appellants' Counsel that if the pump 
had not broken down the appellants might have milled the 
respondents' rice and postponed milling under the. notices 
which had issued, because the appellants having expressed 
their intention of milling foe their buyers in a certain order by 
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issuing the milling notices, they must be bound by their 
election unless and until they could show that they had altered 
it. He accordingly gave a' decree for Rs. 4,110 damages with 
costs. 

There is no gro_und for doubting that the mill did break 
down entirely on the 28th November and was not in order 
again until the 2nd December. The evidem:e also shows that 

C) 

there had been trouble from the 20th November with the pump 
which reduced the capacity of the mill to mill rice. I' do not 
read the evidence of Suliman Haji Tar Mahomed as meaning 
that the pump trouble did not interfere with the output. He 
said : " From the 20th till 28th the output became less and 
less till no output was made at all.. ................... I said the mill 
gave trouble from the 20th because that is the date the mill 
worked irregularly. The mill would not stop except when there 
was no water in the boiler and then would stop fo1· 5 to 25 
minutes but that would not affect the outturn. When there was 
stoppage, the output would b~ abnormal." The genet·al effect 
of this e';idence seems to me to be that the output was affected. 
The engineer Abdul Aziz said that from the 20th onwards the 
mill could only work at half pressure and only half the usual 
outturn in the hour. From the milling notice book this state
ment would seem to be an exagge1·ation. The reduction of 

output up to the 28th N ovem be1· from the 20th does not seem 
·to me to be ta a;1y .extent in favo·ur of the appellants; for,- if it 
occu;·reci; it behove~rthem to v.iork day and 11ight to .fulfil their 
contracts, which they did not do. The book ~hows that they 
only wor!wd 8 ho;gs on the 21st, 12 hours on the 22nd, 12 
hotn•s on the 24th, and so on. 

As reganls wnc:t would be a reasonable output of the mill 
after the 20t!1 November I think that it cannot better be 
decided that considering the output on the 26th when the mill 
turned out L086 bags in 19 hours-say 57 bags an hotu·. For 
24 hours this would make 1,368 bags. The evidence makes the 
output higher; but I would not take that it could have be~n 

more as the pump vvas out of order, and evidently on the 26th 
November the mill was being pushed. I am unable to find it 
proved that there were 3,725 bags to be milled on milling 
notices issued when the breakdown occurred. As far as I 
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can see, the evidence only proves that there was rtee to be 
delivered on the notices 147, 148 and 149. 

On 147 
148 
149 

698 bags. 
1,000 
1,000 

Total 2,698 bags. 

This with respondent's 2,000 bags would make 4,698 bags to 
be milled between the afternoon of the 28th and midnight of 
the 30th. On the maximum possible output I have found it 
would be impossible for appellants to have carried out all their 
contracts·, but, if the breakdown had not occurred, and no break
down had occurred between the 28th and 30th, it would have 
been possible fot• them to have carried out respondents' con
tract if they had so desired. There is no ground for thiuking 
that they ever intended to elect to carry out respondents' con
tract, and there is a reason for thinking that they never intend
·ed to do so. This reason was that their rate with respondents 
was lower than their rates with tlteir other buyers except in one 
instance. The milling notices however did not bind them to 
those whom they noticed for they distinctly say that the 
'"millers take no responsibility in case the rice is not milled at 
l:h1n1oove ·appointed tin1e." So there was nothing to prevent 
.appellants noticing the respondents on the 28th and if there 

l:tap b~-~u !JObr~akdown betweyn thyl] and the,end of the month 
~h~~-_Y::(ittld }1_ay~ ca,h·ie<;i out respondents' .contract. But it 
seems to me that if appellants wish to escape liability on the 
ground that it was the breakdown in their machinery that 
prevented them from cat•rying out their contract the burden of 
proof lies clearly on them to show that the;~ are free from 
liability. What do we find from a consideration of the evidence? 
The pump began to get out of order on the 20th and gave 
trouble daily according to the engineer Abdul Aziz until the 
breakdown occurred. No effective measures were taken to get 
.it properly repaired before the breakdowo·and then according 
to the witness Thomas an accident was likely to occur at any 
moment. It seems to me that there was negligence on the 
part of appellants or their servants in not causing effective 

repairs to be done when the pump got out of order-more 
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especially in view of their obligations to fulfil their contracts. 
Further, not only were no effective measures taken to effect 
repairs but, as I have alreacl.y shown, the mill was not worked 
day and night but only for the much fewer hours daily which I 
have already pointed out. Seeing that .the machinery was in 
such a state, surely it was incumbent on appellants to e:xert 
themselves to the utmost to fulfil their contracts. Again sup
posing that . ori' the 28th they had elected to proceed with 
respondents' contract, it by no means follows that they could 
have carried it out. Their machinery was in bad order, and as 
I have pointed out an ac-::ident was, according to the evidence, 
likely to occur at any moment. It is not at all improbable that, 
if there' had not been a breakdown on the ·28th, there would 
have been one on the 29th or 30th before the respondents' con
tract had been completed. The real cause of their failure 
appears to have been their neglect to have their machinery 
attended to when it first became defective and in their laxity 
at not working day and night from that time so as to perform 
all their contracts if possible, ,seeing that they had trouble with 
their machinery. On these grounds I do not think that they 
should be allowed to escape liability on the plea that it was an 
accident to their machinery that prevented them from performc . .. 
ing their obligation. 

I would therefore dismiss this appeal with costs. 
Young, ].-I concur; The clause on which the appellant 

seeks to rely is very analogous to those Claus·es in- a charter 
party or bill of lading under which a ship-owner seeks to except 
himself from liability for a breach of contract caused by certain 
specified causes. The law on this point is laid down in Wilson 
v. Xantho (1) by Lord Macnaghten and by Willes, J., in Grill v •. 
The General Iron Screw Collier Coy. (2). "The shipowner's 
obligations are not limited and exhausted by what appears 
on the face of the instrument. Underlying the contract, 
implied and involved in it, there is a warranty by the ship
owner that his vessel is seaworthy, and there is also an 
engagement on his part to use due care and skill in navigat
ing the vessel and carrying the goods. Having regard to the: 

(1) (1887) L.R. 12 A. C., 503. 
(2} (1866) L.R. 1 C. P., 611. 
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duties thus cast upon the shipowner, it seems to follow as a 
necessary consequence, that even in cases within the very 
terms of the exception in the bill of lading, the shipowner is 
not protected if any default or negligence on his part has 
caused or contributed to the loss." According to the evidence 
in the case the pump which brol{e down entirely on the 28th 
first cracked on the 20th and then kept leaking, with the result 
that the mill stopped two or three times a :lay for periods 
varying from 10-25 minutes. All that was done was to repair 
the crack with rubber and putty, and from that time on the 
mill could only work at half pressure ~nd only turn out half the 
usual outturn. Mr. Thomas, Engineer to the Irrawaddy 
Flotilla Company, said that a new pump could have been put 
in in a day and a half. A new one was eventually put in after 
the breakdown of the 28th and if it had been put in earlier the 
contract could easily have been performed. In my opinion the 
mill-owner was negligent and in default in that he did not have 
the pump properly inspected and attended to on the 20th. I 
think it was his duty to have c..nd to keep his machinery in 
proper order and that having failed in this duty he has disabled 
himself from relying ·on the terms of the exception. I would 
dismiss the appeal with costs. 

Before Mr. justice Hartnoll, Officiating Chief judge and 
____ c '· M.r .. ]ustie.e.~ Twomey. 

V: :p, GOVINDASAWMY--PiLLAY ""v. K: V. K. KOOLA
YAPPA ROWTHER. 

Lentaigne-for appellant (plaintiff). 
N. M. Cowasjee-for respondent (defendant). 

_:. 

Commission Agent.-Implied warranty as goods sztppl-ied by a
Contract Act, section 173. 

A commission agent in Rangoon, supplying goods to a buyer in Madras, 
is to be regarded, in some respects, as in the relation of a vendor thereof 
and, as such, to be bound by an implied warranty that the goods supplied 
.are of the denomination agreed upon. 

Ireland v. Livingston, L.R. (1871) 5 E. & I. A., p. 395, referred to. 

Twomey, ].-The case was remanded for further enquiry on 
±he second issue which is as follows :-

" Is delivery of special big mills rice a good delivery under 
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:-a contract for small mills? And can a commission agent buy 
special big mills when told to buy small mills ?" 

The issue ought to haye been in the past tense, for the 
questions relate to the custom .of the trade at the time of the 
contract-December 1908. The custom is sho·wn to have 

--chinged m3terially since then. But no confusion has been 
·caused by the want of precision in the issue. 

Many witnesses have been examined on both sides and the 
learned Judge on the Original Side has found on the first 

·-question that so far as local dealings between traders in 
.Rangoon are concerned, a delivery of " specials " was not a 
good delivery under a contract for " small mills." I think the 

.,evidence on this part of the issu·e is altogether in favour of the 
.defendant. A buyer in Rangoon who contracted for " small 
mill~ " could insist on getting rice of the milling of one or other 

-of the small mills mentioned in his contract. If the seller wished 
to supply " specials" instead, he had to get the buyer's express 
permission for the substitution, and this permission would 
usually be given only if the;" specials" offered by the seller 
were guaranteed to be equal in quality (i.e., in polish, and in 
the low percentage of broken rice) to the then prevailing 
-quality of "small mills" rice. It is proved beyond dispute 
:that " big mills special·" and "small mills " were well known to 
the trade as distinct denominations of rice, the former being 
turned out by __ big !11jlls, such as Steel Brothers, Bulloch 
--I3~others -and .lVIohr Brothers _who 111illed t!t~i_r best: grai~ for 
the European market, and the latter by small mills that usually 
.milled only for Eastern markets. 

On the second part of the issue also the decision is in the 
,defendant's favour. The learned Judge found that Rcl.ngoon 
commission agents like the plaintiff shipped " specials" to 
Madras ports against orders for "small mills", and he remark
ed that the evidence on this point is little less than overwhelm
.ing. Evidence was produced to show that even the defendant 
:himself had on other occasions accepted shipments of 
" specials " against orders for " Chinna mills " (or " small 
mills"). But in the Judge's opinion the plaintiff failed to 
.prove that the defendant and other purchasers in Madras 
.accepted the " specials" knowingly instead of the " small 
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mills" ordered by them. In other words, the Judge found· 
that so far as the evidence shows, the "specials " were· 
accepted on arrival in India in the erroneous belief that they· 
were " small mills " as ordered. 

As a matter of fact, the defendant in this case did not refuse· 
to accept on the ground that tl!e rice tendered to him was. 
not what he ordered. He refused because he contended that 
the plaintiff charged him more than the marke!: rate. But he 
afterwards discovered that the rice tendered to him was not 
"small mills" but " specials," and he has therefore taken this . 
as the first line of his defence. It is. not disputed that he is 
entitled to do so. 

The appellant's case as explained by Mr. Lentaigne depends . 
on the existence of a well established custom of the trade by 
which a dealer in Madras Presidency who ordered " small 
mills" rice through a commissi9n agent in Rangoon was bound 
to accept " big mill specials " from the commission agent, . 
although, as it now appears most clearly, the commission agent 
himself was not bound to accepi " specials " in fulfilment of· 
his own local orders for " small mills" in Rangoon. This . 
contention rests mainly on the fact, which is certainly strongly· 
supported by evidence, that commission agents in Rangoon, in 
a.large.number. .. o£. cases .. extending_.over .. several years, had 
shippeQ. "specials" to Madras against orders for "small 
mills," and that these shipments were accepted by the Madras . 

· ... t.lrchasers witl1out demur.· .. . _P, -...... : . ... : .•.. •-~·--.--.c.c.,_--~"·'· .·.c• ...... -·-····· .. . 
- . I f'lias beeri ·suggested t6 .i.t's that'a.' coniinissiori. agent acting • 

for a principal in Madras is not in the same position as an 
ordinary seller, and that the buyer of the rice in Madras must 
be takt!n as allowing the agent in Rangoon a c,~rtain latitude in, 
carrying out his orders. The suggestion is that a commission:~ 

agent is within the scope of his authority if he purchases for 
his principal rice of a quality approximating to that specified in 
the order. I think this contention has no force. In a commis
sion agency there is a contract of sale with a contract of 
employment added to it. The agent undertakes to procure 
goods of a certain quality according to the terms of the order·· 
or as cheaply as he can {1). His limited powers as agent do, 

(1} See Anson's LaWl>f Contract, Part VI, .Chap. 2. 
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not include authority to vary the subject matter of the contract 
of sale between him and his employer. Where he is commis
sioned to supply goods of a specified quality, the employer 
cannot be required to accept goods of another quality any more 
than an ordinary purchaser could be required to accept goods 
of another quality than that which he contracted to buy. The 
commission agent differs from the ordinary seller in what he 
stands to gai11 by the transaction ; instead of getting a profit 
on the price of the rice he gets a payment by way of commis
sion. But in other respects they are on the same footing as 
regards the buyer.':' 

The present case appears to be governed by section 113 of 
the Indian Contract Act which lays down that when goods are 
sold as being of a certain denomination, t!J.ere is an implied 
warranty that they are such goods as are commercially known 
by that denomination. The illustration (b) to the section is as 
follows:-

A buys .......................... _. ............................................. . 
" Fair Bengal." There is a breach of warranty. 

In the present case the defendant bought unascertained rice 
under the denomination of" small mills" and if the rice tendered 

_by_tha plaintiff. proves not tQ have been" small mills," there is a 
breach of warranty which would entitle the defendant to refuse 
acceptance under section 118. 

_Mr. Le11taigne ~oritend's thai:the defendant used the words 
"s-m~ll rid~-;,: ~nd ''"sinria riiill "iti. his telegratn~ to the pl~ti~tiff . 
as abbreviations for " small mills or special," that the general 
acceptance of " specials " by_ Madras purchasers who ol'dered 
" small mills " shows the terms to be really convertible, and 
that the words must be construed accordingly, especially as 
it is shown that the difference between " small mills" rice and 
" big mills special " rice was very small. It certainly appears 
from the evidence that the difference in 1908 was small, whether 
in price or in actual quality, between the rice milled by" small 
mills" and the "special" quality milled by the big mills. But 
the evidence also shows clearly that the two were never treated 
in Rangoon as convertible terms. They had separate quota-

• Se.e Ireland .v. Livingston, L.R. (1871) 5 E. & I. A., p. 395. 
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tions on the market, and the printed forms of contract in use 
among Rangoon traders recognized the distinction between the · 
two kinds. The contract form, Exhibit 2N, gives a long list of DASAWMY 

PILLAY 
v. 

K. V. K. 
KooLAYAPPA 

ROWTHER. 

mills big and small. The big mills which turn out " specials" 
are entered twice in the list, the second entry of each name 
having the name of the firm's special mark(" Pagoda," " Stork," 
etc.) appended to it. It is explained that if the contract was; 
for "usual S.Q." all entries. in the list woulcl. be struck out 
except the first entries of the big mills. If the contract was for 

"special a~rd small mills ". the first entries of the big mills 

would be struck out and there would remain the second entries 
of the big mills (viz., the entries with the distinctive marks 
added) and the entries of the smaller mills. If the contract was 
for "small mills" only, the entries of the big mills (both the 
first entries and the second) would be scored out and tnere 
would remain only the entries of the small mills. If a buyer 
wished to confine his order to any one or more of the small 
mills, all entries would be struck out except the names of the 

f " . and . selected small mills. An order or spec1al -or small mill " 
was apparently not uncomnwn and tmder ·such an order the 
seller could supply either " specials" or " small mills " subject 
to any Ji.mi t."l.tion.s--mad~ bs- the- buyer- scoring- ·ottt 2,ny- of· the 
names in the list of mills. 

Seeing. that the term " small mills " in Rangoon certainly 
did not include iT $p~cial.s" I thinkiLw:asincuinbei1t on' the plaint-

~ if:{tocp';~~~~~learly that the tern~ '' sniall ;nill~" (~r "Chinna 
mills" or " Sinna mills ") in orders from Madras had the wider 
signification which he wished the Court to attribute to it. The 
fact that "specials" were for long accepted by_,Madras purcha
sers is not alone sufficient. The bags in these cases would have 
the mark of a Stork, Pagoda, etc., which to a Rangoon rice 
trader would show that they came from one of the big mills and 
therefore that they contained rice of the " big mills special " 
kind. But this knowledge cannot be imputed to the defendant. 
In the invoices sent to the defendant the "specials" were des
cribed as "_small mills" and he would therefore have good 
reason to believe that he was getting "small mills". The qua
lity would be only slightly dtiferent from genuine" small mills" 
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_and a purchaser in Madras who had no genuine " small mills" 1913· 

to compare with what he received from Rangoon would not be v. P. GoviN· 

in a position to detect the difference. 
It is urged for the appellant that the Madras purchasers did 

not-mind whether "specials" or "small mills" (properly so called) 
were sent to them, that it was nothing to them whether the rice 
was milled in a .~mall mill or in a big mill. They looked only to 
the quality of the rice and were satisfied with this test. After 
all, it is argued, they got rice which suited them ; it was up to 
the standard of quality that they expected and the mere name by 
which the thing went in Rangoon is immaterial. But, looking 
to the terms of section 113, I think it was not open to the plaint
iff to say : " I contracted to sell you ' small mills ' rice but as 
'big mills special' rice is of about the same quality and you do 
not kriow one from the other you are bound to take what I sent 
you." There is a failure of performance when the thing offered 
is different from the thing conteacted for. 

I have not overlooked the two telegrams, Exhibits 3L and 3M, 
put in by the plaintiff's agent. ' They ate oeders from traders in 
India for " Steel's best Chinna mills" and " Bulloch's Chinna 
mills." What these orders referred to was apparently the 

_:'~-~P?~i<!J.:'_gt!.<!Iity_n"!_i_l_l~i]. by __ th~JwQ_"_bi_g "_.mill;:; ment.ioned in 
thein. The telegrams show no doubt that in the minds of the 

• trG\ders w I~() sent the111 the terrn " Chinna mills " (01• " smc..ll 
, mills ") had the sam_e meani~1g as_" specials " ofbig mills. But 

I -cannot regard these telegrams as sitfficient proof of the 
genet·al proposition that an order from Madras for " Chinna 
mills" meant that the sender wanted" special or small mills." 

·These isolated telegrams are not sufficient to rebut the !>trong 
. case made out by the defendant showing that "specials " and 
" small mills " m·e distinct denominations in the Rangoon mar
ket, quoted separately not only in Rangoon but in telegrams to 
.Madras dealers. 

On these grounds I would dismiss the appeal with costs. 
Hartnoll, Officiating C. J.-I concur. 
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Before Mr. justice Twomey. 

MA THAW v. KING-EMPEROR. 

lVlaintenance,-arrears of-recovery of-Code of Criminal Proc(,· September 2nd, 
1913. dn·re, sections 386, 387, 488, 490. 

When a person ordered, under section 488 of the Code of Criminal Pro
cedure, to pay maintenance has ceased to reside in the jurisdiction of the 
.Magistrate who passed the order, an 01·der for the recovery of arrears may 
be made either by the .Magistrate who passed the order for payment of 
maintenance or by a .Magistrate having jurisdiction in the place where such 
person resides. · 

The Queen v. Karri Papayamma (1881), I:L.R. 4 Mad., 230 followed (in 
part). 

The facts of this case are set forth in the following extract 
from the order of reference by the Bassein Sessions Court :
"On the 28th October 1910 the petitioner, Ma Thaw, wasgmnt
ed, by the 2nd Additional Magistrate of Bassein, in hi.:; Crimi
nal Miscellaneous No. 100 of 1910, an order under section 488 
of the Criminal Procedure Code, directing her husband, Maung 
Tut Ni, to pay her monthly the sum of Rs. 20 for the mainten
ance of herself and her child. 

On the 12th August 1913, Ma Thaw applied to the 2i1d Addi
tional Magistrate, Bassein, for the recovery of Rs. 200 due as 
arre.ars· tindet• tbis· 't1iaititei1aiice·. oi"ae·r: ... Oifthe ·srlme day . the 
2nd Additional Magish·ate, M8.ung San Win, a first class 

• Magistrate, retut~ned the petition to hef' with.ari endorsement to 
:the~ effect that tinder section .490; Criminal Procedure Code, the 
order can only be enforced by a Magistrate within whose juris
diction the respondent now is. In the heading of the petition 
it was stated that the respondent was an Excise Officer, serving· 
at Minhla, Upper Burma (Thayetmyo District). 

Ma Thaw now applies for revision of this order, filing the 
original petition and order. 

In my opinion the Magistrate's order is wrong, section 4QO 

is not very satisfactorily worded, and when taken by itself" 
suggests the view that the Magistrate has taken. But even by 
itself I do not think it is sufficient to establish that view. As a 
matter of natural principle if a Magistrate has power to pass an 
order he has also the power to take the necessary steps to·· 
enforce it. 



VI:. J LOWER BURMA RULINGS. 117 

In this particular case it would appear that the respondent 
was living in the Bassein District when the order was passed. 
But supposing that no order had yet been passed and that this 
was an application for an order for maintenance. Then the 2nd 
Aclditional Magistrate would have jurisdiction to pass the order 
provided that petitioner could show that she and respondent 
had last resided together in this district. See section 488 (9). 

On the Magistrate's view although he could pass that order he 
could not afterwards enforce it, which is absurd. 

In the case of The Queen v. Harri Paj;ayamna (1), it was 
held that section 538 of the old code did not deprive the Magis" 
trate who has made an order for maintenance of the power 
given to him by section 536. The only difference between the 
two codes seems to be that the words " may be enforced " in 
sect;on 490 of the present code have been subtituted for" shall 
be enfoeceable" in the old one. This does not seem to me to 
make any essential difference. 

The learned Judges oHhe Madras High Court held, however, 
that the Magistrate who pas~'ed the order (including, of course, 
his successoe) had discretion eithee to exercise his jurisdiction 
or to refer the applicant to the Nlagistt·ate having jurisdiction 
at the place in which the respondent is to be found. With all 
du-e respec-t to this opinion farn- ui1able-to-agree with it. 1the 
-effect of the law, as the learned Judges interpreted it, and as 
X under.stgnd it;· i.s to give the appliciul.t the option of proceeding 
dt:her in the Court which originally passecl the order' or ill that 
having local jurisdiction over the respondent. I know of no 
auth'odty under which either of those Courts could refuse to 
exercise a jurisdiction which it possesses merely on the ground 
that some other- Court also has concurrent jurisdiction. If the 
principle were adopted then it seems to me that any of the 

·Courts referred to in section 488 (9) would also have discre
tion to refuse to exercise the jurisdiction. conferred by that 
clause. 

As a matter of fact this portion of section 490 seems to be 
:superfluous. Section 488 {3) prescribes the procedure to be 
adopted in case of a breach of the order, and section 488 (9) 
. .appears to apply to this clause just as ~uch as to clause (7). 

(I) (1881) I.L.R. 4 Mad., 230. 
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No doubt there may be inconvenience in proceeding in 
Bassein, but there is obviously at least equal inconvenience if' 
the petitioner is referred to Thayetmyo. She would have to 
travel there and stay there some time, and it is quite likely that, 
as she says in her present petition, she cannot afford to do so._ 
In this case the order of the Magistrate would operate to dept•ive 
her of her legal right to have the order enforced." 

I concur in the learned Sessions Judge's re11:arks. The pro-
visions of section 490 cannot be held to derogate from section 
488 (3). Under section-488 (3) the Magistrate who has passed 
the order for maintenance can levy .the amount clue in the 
manner provided for levying fines, that is to say he can issue a 
warrant under section 386 for the distress and sale of any 
moveable property belonging to the person against whom the 
order was passed. Such a warrant can be executed either
within the local jurisdiction of the Magistrate or without such 
limits under section 387 ·when it has been endorsed by the Dis-
trict Magistrate within the local limits of whose jurisdiction the 
moveable property is found. It must be held that section 490 
merely provides an alternative course by enabling the persor; in 
whose favour the order was passed to apply direct to a Magis-
trate in any district where the person bound by the order may 
be. That Magistrat~ on satisfy:ing_himselfas.to .the identity of
the parties and the non-payment of the allowance will enforce 
the' order by issuing adistress warrant in _r~ccot·dance with sec
tion 386. i agr~e with the -ses$ioiis--J Ltcl~e in thinking that it_is 

--left fo· the applicant to choose whether she ·shoi.ild apply to the _ 
Magistrate who passed the original order or to a Magistrate 
having jurisdiction at the place where the respondent may be. 

The! order of the 2nd Additional Magistrate, Bassein, return-. 
ing the petition is set aside and it is ordered that· the said_ 
Magistrate shall receive it and deal with it according to law. 
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Before Mr. Justice Hartnoll, Ojjg. Chief Judge, and 
Mr . .Justice Young. 
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RANGOON ELECTRIC TRAMWAY AND SUPPLY 
C9MPANY, LTD., v. THE RANGOON MUNICIPALITY. 

Giles-for Rangoon Electric Tramway and Supply Company, Ltd. 

McDonndl-for Rangoon Municipality. 
-·, 

Tax-!Uttnicipal-on buildings, assessment of machinery therein,
Bur;na Municipal Act, 1898, section 46, sub-sections (1) and ( 4), 
section 72. 

Although machinery placed for use in a building is not, as such, liable to 
be assessed for taxation under section 46(1) (A) (a) of the Burma Municipal 
Act, 1898, yet, in estimating the assessable value of buildings used as an 
electric generating station, machinery placed therein for the purpose of the 
business concerned may, in spite of its not being physically attached to the 
building, be taken into consideration as enhancing the rateable value 
thereof. ·· 

The Tyne Boiler Works Company v. The Overseer:; of the Parish 
of Longbenton (1886) L.R. IS, Q.E.D., 81; Kirby v. Hunslet Union 
Assessment Committee (1906) L.R.A.C., 43 followed. 

Hartnoll, Ofjg. C. J.-Tw:) questions have been referred to 
us for decision under the provisions of section 64(5) of the 
Burma Municipal Act, 1898, namely: 

· (1) whether machinery placed for use in a building is liable 
as such to taxatio·n undeF section 46(1) (A)(a) of the Act ? and 
if not 

(2) what .is the p_rinciple to be applied in determining when 
{if at all) it is liable,· to taxation under that provision ? - . 
- - -Tl~-~- ;e£~-;~-nce h~~ been r~ndered ne~essary as the. Rangoon 

Municipal Committee in assessing the Rangoon Electric Tram
ways and Supply Company has, in arriving at the gross assess
able value, included in it a sum of Rs. 6,50,000 on ac~ount of 
machinery. 

From the order of the President of the Municipal Com
mittee it woulcj. appear that the machinery assessed consists 
mainly of 4 turbo-generators, and 3 boilers, not built into the 
power house in such a way as not to be readily removable, but 

. merely bolted to the floor for the purpose of steadying them 
while in motion. 

Section 46 (1) (A) (a) contains the provision of law under 
which the tax on the Company has been· imposed. It permits 
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a tax on buildings and lands not exceeding ten per centum of 
the annual value of such buildings and lands. Section 46(4) 

defines annual value and is as follows:-
RANGOON 
ELECTRIC 
TRAMWAY 

AND " In this section 'annual value' means the gross annual 
SuPPLY CoM· rent for which buildings and l~nds liable to taxation may 

PANY, LTD. 
v. 

THE 
RANGOON 
MUNICI· 
PALITY. 

reasonably be e::pected to let, and, in the case of houses, may 
be expected to let unfurnished." 

On the part of the Company it is contended that in their 
assessment the value of all machinery which is not so struc
turally incorporated into their buildings as to form pat•t of them 
should be excluded; but on behalf of the Municipal Committee 
it is urged that the value of all the machinery should be taken 
into consideration in deciding the annual value. The Municipal 
Committee relies on the English cases concemi_ng the liability 
of machinery to be rated ; the Company contends that ::;uch 
cases should not be taken into consideration at all as they are 
of a conflicting nature and are based on different statutes-that 
Burma has its own act, and this act alone should be considered 
in arriving at a decision. It wa.> urged that there are two 
distinctions between the Statute of Elizabeth-A3 Eliz. c. 2-
and the Burma Municipal Act. Firstly, that the object of the 
Elizabethan Statute was to relieve the pooe, for which the 
standard would-be wealth; whereas· the object onhe Mtin!cipaf 
Act is to provide roads, scavenging, lighting and other amenities 
for the town, tb~Lstanda:r_d _for which . is the .extent to which 
tl~~,s~ fa(;i1!ties: _ar~, enj()ye:d: by e~ch pers()i1. - Secondly, under 
the Statute overseers were employed to tax persons, Whereas 
under the Act the Municipal Committee taxes property. 

As regards the present state of the law in England I am 
unable to find that it is now in an unsettled condition. The 
case of The Tyne Boiler Works Co. v. The Ove1·seers of the 
Parish of Longbenton (1) laid down the rule as to how machi
nery was to be taken into account in ascertaining the rateable 
value of premises and the principle laid down in that case was 
affirmed by the House of Lords in the case of Kirby v. Hunslet 
Union Assessment Committee (2): In that case Lord Hats
bury said: " It is enough for me that a long series of decisi·ons, 

(I) (1886) L.R. 18, Q.E.D., 81. 
(2) (1906) L.R.A.C., 43. 
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for certainly half a century, have established the bald proposi
tion which is all I am insisting on, namely that although the 
machinery may not be part of the freehold, it yet is to be taken 
into account, ?-nd in saying that, I do not want to muffle it in a 
p~rase, but what I mean by that is, that to increase the amount 
o{ the rate which is exacted from the tenant you may enter !nto 
that question and form a judgment upon it, although as a 
matter of. fact the machinery may not be attached to the 
freehold." 

With regard to the argument, that in England it is the 
person who is taxed ar.d in Burma the property, in the Tyne 
Boiler Works Company case all consideration of personal pro
perty was left out of account. Only the question of how the 
value of real property was to be arrived at for the purpose of 
ratbg it was considered. Lord Esker, M.R., said: " It is said 
with respect to some of the cases that they are not authorities 
because of the provisions of the statute passed with regard to 
the rating of personal chattels. Difficulties had arisen with 
regard to the question howl far personal chattels were to be 
taket1 into consideration in rating the inhabitants of a parish. 
Those difficulties were set at rest by the statute 3 and 4 Vic., 
c. 89, but it had nothing to do with the question how the value 
.of real property is to be arrived at for-the p-t.i"1•p6se of ratin:g it. 
Nobody says that these machines are to be rated as personal 

,chatt.els. _.The que~tjon is whethE;r theyate to-be take.n into. 
·account in estimating,_the rateable value of the premises which : 
it is admitted are liable to be rated. The statute therefore 
makes no difference and all the cases with regard to estimating 
the value of real property remain untouched by it." No weight 
therefore can be attached in my opinion to such an argument 
in deciding the present cnse. 

With regard to the argument that the objects of the English 
'Statute and the Burma Municipal Act are not the same, I am 
1.1nable to see how the objects of the different laws affect the 
.decision of this reference. One of the objects of the Municipal 
Act is to impose taxes and moreover section 72 of the Burma 
Municipal Act shows that its objects a:.·e not so circumscribed 
:as urged by Counsel. 

It was further argued that the word " buildings " used in 

1913. 

RANGOON 
ELECTRIC 
TRAMWAV 

AND 
SUPPLY COM~ . 

PANY, LTD• 
v. 

THE 
RANGOON 
MUNICI• 
PALITY. 



1913. 

RANGOON 
ELECTRIC 
TRAli1WAY 

122 LOWER BURMA RULINGS. [VOL. 

section 46 of the Municipal Act should be construed in its strict 
sense and should not be taken to mean anything that was not a 
structural part of the actual buildings-that the same meaning 

AND should be given to the word in section 46 as in other sections of 
SUPPLY COM· 

l'ANY, LTD. the Act such as sections 89 to 92, and this seems to me to be the 
v. 

THE 
RANGOON 
MUNICI-
PALITY. 

real point for decision· in the refe~ence. Should this cont~ntion 
prevail in interpreting section 46(4) ? Or should the established 
English rule be followed ? Section 46(4) lays down how the 
" annual value " is to be determined and declares that it means 
the gross annual rent for which buildings and lands may 
reasonably be expected to let. It was t-he annual rent, gross or 
net, that was in issue in the English cases that dealt with the 
rateable liability of machinery. In the Tyne Boiler Works · 
Company case it is set out at page 82 of the report that the 
mode in which the 1•ateable value of the premises was ardved 
at was by ascertaining the gross estimated rental which a 
tenant from year to year might reasonably be expected to be 
willing to give for the use of them (inclusive of the machinery 
and plant) and by making the statutory deductions from such 
rental. The Judges in the English cases relating to machinery 
were therefore engaged in deciding the same question as we 
are now being called on to decide. This being so, although we 
are not bound by the English cases, I fail to ·sel:d1ow We can 
lightly set aside the arguments and the decisions of such Judges 
who were a.i1d are of the greate$t ~minence, artd ilo argument 
li:as be~11 aclvat_-:t·~~d tOJ.!S, whi_ch in my_ o_pinion ,~ wotild justify us 
in doing so. 

To come to the actual questions themselves it is not 
contended by the Municipal Committee that machinery placed 
for use in a building is liable as such to taxation nor is this laid 
down by the English cases. I would therefore answer the first 
question in the negative. 

The second question I would answer in the words of Lord 
Esher, M.R., as used by him in the Tyne Boiler W arks Company 
case as follows :-

"Machinery, which is on the premises to be rated and which' 
_ is there for the purpose of making and which make the premises
fit as premises for the particular purpose for which they are 
used, is to be taken into account in ascertaining the rateable 
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value of such premises. It is not all things on the premises or 
that are used on the premises, which are to be taken into 
account; but things whicb are there for the purpose of making 
and which do make them fit as premises for the particular pur
poses for which they are used." 

::> Young, ].-I concUJ·. 

Before Mr. justice Hartnoll, Offg. Chief judge, and 
!vir. justice Y oun{!. 

P. M. P. A. N. ANNAMALAY CHETTY v. L SHAIK 
MAHOMED ISMAIL, MINOR, BY HIS NEXT 
FRIEND ALI AHMED. 2. AMIRAN BEEBEE. 
3. SHAIK GOOLAM ·KADER. 

Giles-for appellant. 
B. Cowasjee-for 1st respondent. 

Mahomedan law,-gift,-settlement,-creation of life-estates,
Burma La·ws Act, 1898, section 13 (2),-Transfer of Property Act, 
1882, sections 2, 20, 27, 723, 729f 

The .Mahomedan law is to be applied in all suits instituted in the Chief 
. Court of Lower Burma relating to gifts among Mahomedans. 

The creation of a life estate is inconsistent with Mahomedan aw, and, 
where a life estate is attempted to be created, the donee takes an absolute 
title.-

Abdul Wahid Khan v. Musst~mat Nuran Bt'bi and others (1885) 
12 LA., 91; Abdoola Khakibhoy Readymoney v. Mahomed Haji 
Suleman (1995) 7 Bom. L.R., 306 followed. 

. .. . Umes Clwnder Sirccir v. Mussumat Zahoor Fatima and otliers 
(1889) I7 L"A.,: 201 distingtilihed: Fatima Bee bee,;, Alm~e-i B"aksh (1903) 
I.L.R., 31 Cal., 319; Mul.lick A bdool Guffoor and anothe1; v. M~tleka and 
others (1884} I.L.R., 10 Cal., 1112; Yusuf Ali v. Collector of Tippe1·a 
(1882) I.L.R., 9 Cal., 138; Mussumat Hmneeda and others v. Muss~t· 
mat Budlzm (1872) 17 W.R., 525; Suleman Kadr v. Dorab Ali Khan 
(1881) I.L.R., 8 Cal., 1; Abdul Gafur and others v. Niza' Mudin (1892} 
I.L.R., 17, Bom., 1; referred to. 

Hartnoll, Offg. C. ].-The point for decision in this appeal is 
whether a deed of settlement is valid or not. A Sunni Maho
medan, one Shaik Dawood Maistry on the: 8th April, 1895, 
executed a deed of settlement, which sets out that, on account 
of the natural love and affection which he bears to his daughter 
Amiran Bee bee, he transfers and assigns to her and .her heirs as: 
mentioned hereinafter a certain plot of land with the building_s. 
thereon in trust, subject to the following terms and conditions~ 
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The deed then proceeds. 
" (1) That I appoint myself as sole trustee of the said pro

perty to realize the rents and profits thereof and apply the 
same towards the maintenance of the said Amiran Beebee who 
is now a minor till she attains her majority, that should I die 
before she att:::tins her majority Selima- Beebee, ht:;r mother, will 
act as trustee for the aforesaid purpose. 

(2) That as soon as the said Amiran Beebee attains her 
majority she shall be the sole trustee of the said property to 
apply the rents and profits thereof for her own use and qenefit. 

(3) That on the death of the said Amiran Beebee her 
children will enjoy the rents and profits thereof and on the 
youngest of them attaining his or her majority the said property 
is to be divided among them in equal shares and in the event of 
the said Amiran Beebee dying without any issue her brothers 
and sisters will share the said property among them in equal 
shares." 

The suit has ::trisen in this way. Amiran Beebee has 
married and her husband iR the t!1ird respondent. She has a 
minor son, Shaik Mahomed Ismail, who is the first respondent 
and plaintiff and is represented by his next friend and uncle 
Ali Ahmed. Shaik Dawood Maistry died in 1898. On the 
23rd February 1911 the appellant, who is the first defendant, 
obtained a mortgage ciecree against Amiran Beebee and her 
husband, Shaik Goolam _Kader,_ the third respQ_nd~n,t,_ on the_pro
l?~~ty d~~6ribed -in the deed of 'settlen1ent, cl~im!ng the same to 

. beiong absolt;tely to Ai~-iran B~~bee. - Shaik- M~h~;11ed Ismail 
claims that his mother has only a life interest in the property 
and asks for a declaration to such effect and that the mortgage 
decree obtained by appellant does not effect the property dealt . 
with by the deed of settlement and that appellant- has only a 
mortgage lien over the life interest of Amiran Beebee in the 
income of the said property. 

The learned Judge on the Original Side has decreed the 
suit on the authority of the case of Umes Ckzmder Si1·car v. 
Mussumat Zahoor Fatima and others (1). The mortgagee
the appellant-urges that by the deed Amiran Beebee has 
acquired the full property in the premises mentioned in it. 

(1) (1889) 17 I.A., 201. 
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The first point for decision is whether the Mahomedan law 1913· 

or the general law applies. For the minor it is urged that this P.M. P.A.N. 

is not a question of succession or inheritance and so section 
13 {1) of the Burma Laws Act does not ap~ly. There is not 
SJtfficient on the record to show whether the case is one of 
succession or inheritance as there is nothing to show what 
other property the settler had. If he settled all his property 
on his daughter and the others mentioned by the deed it would 
in my opinion be an attempt to evade the Mahomedan law of 
succession and so would be a matter of succession or inheri
tance within the meaning of section 13 (1) of the Burma Laws 
Act. But supposing that it is only a disposal of his property 
that does not conflict with the rules of his personal law the 
question arises whether the Mahomedan law is not applicable 
in the matter. Section 13 (2) of the Burma Laws Act enacts 
that subject to the provisions of sub-section (1) and of any 
other enactment for the time being in force all questions arising 
in civil cases instituted in the Courts of Rangoon shall be dealt 
with and determined accorcling to the law for the time being 
administered by the High Court of Judicature at Fort William 
in Bengal in the exercise of its ordinary original civil jurisdic
tion. That Court administers the provisions of the Transfer 
of Property Act, 1882. Section 2 of this Act enacts that 
nothing in the second chapter of it shall be deemed to affect 
any rule of Hindu, Mahomedan or Budd~ist ~aw. . !he deed of 
settlement is a transfer of prQperty of.the na~ure ofthat con-
templated by sections 20 and 21 o£ the Act and they fall within 
Chapter II. Taking the deed to be one falling within the pro
visions of Chapter II the law applicable to it in the High Court 
at Calcutta would be the Mahomedan law and not the law 
contained in the Transfer of Property Act. Looking at the 
deed as a gift Chapter VII of the Transfer of Property Act must 
be considered. Gift is defined in section 123, but section 129 
enacts that nothing in the chapter shall be deemed to affect 
any rule of Mahomedan law. The following cases show that 
at Calcutta in cases of gifts by Mahomedans, the Mahomedan 
law is followed: Fatima Beebee v. Ahmad Baksh (2), Mullick 

(2} (1903) I.L.R., 31 Cal., 319. 
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Abdool Guffoor and another v. Muleka and others (3), Yusuf Ali 
and others v. The Collector of Tippera (4). Therefore in any 
case I would hold that the law applicable in construing the 
deed is the Mahomedan law. The consideration now at'ises 
as to what ntle of the Mahomedan law is applicabl_e. Tb~ 

judgment appealed from says that ShaikDawood Maistry was a 
Sunni Mahomedan and this statement 'vas not contested nor 
traversed at the hearing. I will therefore take it that he 
belonged to the Sunni and not the Shiah school of Mahomedan
ism. The Hedaya is therefore applicable to him. The 
passages at pages 488 and 489 of Hamilti'>n's translation of that 
work-the second edition-are relied on by appellant and 
especially the passage concerning an Amree or life grant to 
this effect: "An Amree moreover is nothing but a gift and a 
condition; and the condition is invalid ; but a gift is .10t 
rendered null by involving an invalid condition, as has been 
already demonstrated." The learned author is no doubt refer
ring to the passage at page 488 where in dealing with a gift 
with a condition he writes : "Such gift Ol' charity is valid ; 
but the condition annexed is invalid, because it is contrary to 
the spirit or intendment of the contract; and neithel' gifts nor 
charities are affected by being accompanied with an invalid 

--corrditimThecaus·e-the prophet appto"\red Of Amrees (gifts for 
life) but held the condition annexed to them by the gl'anto1· to 

-be ~oid~" Learned counsel for :·espondet1t urged that the 
Jm';lrn .A boo. Ha.neefa and his disciples I{azee Abu Y usuf and 
Imam Moh3mmed differed on the rule of law. I am unable to 
find that they did on the rule relating to Amree; they differed 
on the rule of a gift by way of Rikba, which is a different form 
of gift. The question of gifts with conditions is dealt by 
Mr. Syed Ameer Ali in his learned book, Volume I (3rd edition), 
page 77 et seq. and also by Sir R. K. Wilson in his learned 
work-4th edition-page 350. He comments on the case law 
up to date in thf- preface to the last edition of the book In the 
case of Mussumat Hameeda and others v. Mussumat Budlun 
and the Government (5) their Lordships of the Privy Council 

(3) (1884) I.L.R., 10 Cal., 1112. 
(4) (1882) I.L.R., 9 Cal., 138. 
(5) (1872) 17 W.R., 525. 
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expressed the opinion that the creation of a life estate does not 
seem to be consistent with Mahomedan usage and there ought 
to be very clear proof of s0 unusual a transaction. In the case 
of Suleman Kadr v. Dorab Ali ]{han (6) their Lordships said_: 
"Their Lordships are by no means satisfied that the gift to this 

. -
lady of these Government promissory notes ~ubject to a condi
tion that she is to have the interest only for life and that after 
her death there is to be a trust in perpetuity for all her heirs 
to all time is not, according to Mahomedan law, in its legal 
effect, a gift to her absolutely, the condition being void." But 
they found that it was aot necessary to determine the point. 
In the case of Abdul Gafur and others v. Niza' Mudin (7) their 
Lordships expressed the opinion that the creation of a series 
of life rents was a kind of estate which did not appear to be 
lmov<rn to Mahomedan law. But the two most important cases 
seem to be those of Abdul Wahid Khan v. Mussumat Nuran 
Beebee and others (8) and that of Umes Clumder Sircar v. Mussu
mat Zahoor Fatima and others already referred to. In the 
Iatte1· case where by a Mahomedan deed of settlement a hus
band granted lands to his second wife on condition that if she 
had a child by him the grant should be taken as a perpetual 
mokur1·ari and in the case of no child being born as a life 
mokurrari with !"emainder to the s-ettler's two sons it was held 
that the two sons took definite interests under the deed similar 
to vested remainders though liable to_ be displaced l;tnd that 

. s~ch interests were liable to attachment. '_.'!;he . point unde~· 
decision was which of the parties had acquired the ownership 
of certain lands first in point of time. There had been two 
sales in execution of two decrees; and in one case the respond
ent had bought the interest of her judgment-debtor 1n the 
lands, and in the other the appellant's predecessor in interest 
had also purchased the interest of his judgment-debtor-the 
.same man as respondent's judgment-debtor-in the same 
.lands. The report of the case does not show that the question 
was ever raised as to whether the settlement was not practi
-cally a deed of gift disguised by a nominal consideration and. 

(6) (1881) I.L.R., 8 Cal., I. 
(7) (1892) I.L.R., 17 Born., I. 
(8) (1885) 12 I.A., 91. 
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This question does not seem to have been raised for decision. 
In the other case that of Abdul W ahid Khan v. Mussmnat 
Nuran Beebee and others the legal effect of an instrument of 
compromise was directly for decision. The compromise was 
to the effect that one Gauhar Beebee, a widow of one Mouzzam 
Khan, was to hold possession of and be mistress of certf!in lands 
but without power of alienation except in case of special emer
gency and that two sons of Mouzzam Khan by other wives '~ere 
to possess and enjoy the lands after her death. The suit was 
by the sistee of one of the sons and half-sister of the other, and 
others who had acquired an interest in the estate, and was 
brought, after the death of the half-brothers and Gauhar Bee bee, 
against a daughter and widow of one of the half-brothers. and 
the husband of the daughter. Gauhar Beebee had after the death 
of the half-brothers executed a deed of gift in favour of the 
aforesaid daughte1·. The suit was for a share of the estate on 
the ground that it was settled that Gauhar Beebee should retain 
possession of the estate during her lifetime without power of 
alienation and that after her death both the sons should take 
the estate half and half. The claim was by virtue of inherit
.ance -fron1--the- -two- h-alf-brothe-rs. --Their- Lordships held that 
during GauhEJr Bee bee's lifetime the whole interest in the estate 

-was to be in her and then said: "Then comes the question. 
·what i~_the i~1f~-rest;whichjs 'given 'by the compromise to the 
sons? To give the pl.:iintiff;s- a title- to the estate it must be a 
vested interest which, on the death of the sons, passed to their 
heirs and is similar to a vested remainder under the English 
law. Such an interest in an estate does not seem to be recog
nized by the Mahomedan law." Their Lordships concluded 
their judgment by saying : 

" Their Lordships think this is the reasonable construction 
of the compromise in this case, and that it would be opposed to
Mahomedan law to hold that it created a vested interest in 
Abdul Rahman and Abdus Subhan which passed to their heirs 
on their death in the lifetime of Gauhar Beebee." 

The question arises as to which of these two cases should 
be followed in the present one, and as I have held that this•case 
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is one that must be determined by the rule of Mahomedan law, 1
913· 

I would decide that the case of Abdul Wahid Khan v. Mussu- l'.M.P.A.N. 

mat Nuran Beebee is the one to follow. In that case their 
Lordships decided on the rule of Mahomedan law, and in the 
other the rule of Mahomedan law was not referred to nor 
raised. 

It only remains to consider what the actual rule of Maho
medan law is that is applicable to a deed like the one under 
discussion in the case of Sunni Mahomedans. I have already 
in _this judgment set out the law and authorities relied on. In 
the case of Abdoola Khallhibhoy Readymoney v. Mahomed Haji 

Suleman (9) the Mahomedan Jaw was discussed and it was held 
on a review of the authorities that the creation of a life estate 
is inconsistent with Mahomedan law and that where a life estate 
is attempted to be created the donee takes an absolute estate. 
That view appears to me to be correct. 

I would therefore allow this appeal and reverse the decree 
passed by the learned Judge on the original side and dismiss 
the suit with costs to appellatnt in both Courts. 

Young, ].-I concur. 

-He)ore ·Mr. justice T-womey and Mr. justice Parlett. 

}._A. T. K. P. L. MUTHIYA CHETTY, 2. S. S. SATTI
APPA CHETTY, 3. S. S.R M.'-·RAMANATHAN; 
CHETTY- al-ias KADI VISVANATHAN -CHETTY; 
4. VALLIYAMI ACHI, 5. S. V. L. MATHURASAPPA 
CHETTY, o. V. R. K. R. CURPAN CHETTY, 7. S. N. 
N. C. T. SITHAMBARAM CHETTY, 8. A. T. M. 
ANNAMALAI CHETTY v. 1. L. A. R. ARUNACHA
LAM CHETTY, 2. A. T. K. P. L. S. P. SUBRAMANIAN 
CHETTY. 

Giles-for applicants. 
N. M. Cowasfee-for 1st respondent. 
A. B. Banurfi-for 2nd respondent. 

Place of suing-Transfer of suit-Civil Procedure Code, 1908, sec
tion 22. 

A Court will not, by taking action under section 22 of the Civil Proce. 
dure Code, 1908, deprive a plaintiff of his right to choose in which of 

(9) (1905) 7 Born. L.R., 306. 
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several Courts having jurisdiction in the matter in dispute he shall insti
tute his suit unless there is a manifest preponderance of convenience or 
saving of expense in the trial in the Court to which it is sought to transfer 
the suit. 

Tula Ram and another v. Harjiw~m Dasand others (1883), I. L. R. 
5 All. 60; Khatija Bee bee v. Tantk Chunder Dutt (1883), I. L. R. 9 Cal. 
980; Geffert v. Ruckchand Mohla (1888), I. L. R. 13 Born. 178; HelliwP.ll 
v. Hobson and another (1858):; C. B. R. (N. S.) 761 ; Durie v. Hopwood 
(1860) 7 C. B. R. (N.S.) 835; Blackman and another v. Bainton (1863) 
15 C. B. R. (N. S.) 432; Church v. Barnett (1871) L. R. 6 C. P. 116 
followed. 

Parlett, j.-L. A. R. Anmachalam of Rangoon filed two 
suits for dissolution of partnership in the District Court of 
Bassein. In one case the alleged paHnership business was 
carried on at N gathainggyaung and there were ten partners ; 
in the other it was carried on at Athok and there were five 
partners; all of them however were also partners in the 
Ngathainggyaung firm. Eight of the defendants in the 1\:'ga
thainggyaung s~tit and four of those in the Athok suit desire 
the suits to be tried at Sivagunga in the Madras Presidency 
and have filed applications under section 22 of the Civil Pro
cedure Code asking this Court to cietermine in which Court the 
suit shall proceed. Subramanian Chetty, the 2nd defendant in 
each of the suits, desires the hearing to be in Bassein, and he 
is the 2nd respondent in these applications. It will be con
venie"11htnd sufficientTo-deai wim-uie-Ngalhainggyaung-sul.t
only, as the remarks made on that case apply, so far as may 
be, to the Atlm!~ stiit, apd:twthing)i.as bee6 said which applies, 
~nly tg the latt~r::s~jt, -V~t.iiya~a. .Achi, 5th defendant ahd 4th 
petitioner, originally filed an affidavit supporting the applica
tion, but has now withdrawn it and desires the case to proceed 
in Bassein. The other seven defendants have filed affidavits 
in practically identical terms, that of the 1st petitioner and 
defendant, Muthia Chetty, however, containing some additional 
matter and it alone therefore need be referred to. The peti
tion sets out that the alleged partnership was dissolved at 
Sirugudalpatti by mutual consent about 1909 and that there
after seven of the original partners being also seven of the 
defendants together with three fresh persons formed a new 
partnership with which the plaintiff has not and never had 
.anything to do ; that the main issue in the suit would be whe
ther there was ::J. dissolution of partnership at Sirugudalpatti, 
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. and that the suit has been purposely instituted in Bassein with 

.a view to prevent it being fairly and properly tried; that all the 
defendants reside at Sirugudalpatti; that all the account books 

·of the partnership are there; that the members of the new 
fil;'m, the agents who can speak to the account books, and the 

.agents of the dissolved fit•m during its subsistence, are there, 
and as these latter persons are no longer in petitioner's employ 

·their attendanee at Bassein cannot be procured; that all the 
evidence necessary for the determination of the suit is at 
Sirugudalpatti, and that a hearing at Sivagunga will be less 

·expensive and more co;wenient and expeditious than a bearing 
at Bassein. These statements are repeated in all petitioners' 

.affidavits, and Muthiya further alleges there ·that the suit is 
wholly vexatious and instituted with an ulterior object and has 
been purposely instituted at the instance of Subramanian, the 
2nd defendant and 2nd respondent. This the plaintiff, 1st 
·respondent, denies in his affidavit, and 2nd respondent, who 
has the books of the partnership sought to be dissolved except 
those in current u~e, is prepared to produce them in Bassein 
whenever required to do so. The plaintiff in his affidavit 
denies that the p1ea of dissolution, fot· which no definite date 
·is alleged by petitioner, is a bonu fide one, and he files letters 
written -to· him by Karuppan, one of the defendants from 
Ngathai:1ggyaung. on 1st December 1909 and 18th January 
1910 indicating that the dissolution had not taken place then 

.and als~ a copy o{a.letterwritten .by himself to Muthiya on 
the 29th December 1911 indicating the same, of which letter 
the first acknowledgment was a telegt·am not sent till the 
17th January 1912, and no detailed reply was sent till the 1st 
April 1912. Plaintiff asserts that this Gelated answer, to 
which he instructed his advocates to reply at once, was the 
first intimation he had of the alleged dissolution. He points 

. out the delay and expense which, in the event of a preliminary 
decree for dissolution beir.g passed by a Court in the Madras 
Presidency, would be entailed over the realization of the assets 

.and winding ttp of the business by that Court in the Bassein · · 
district, where the ·assets are situated : and further that the 
.account books of the business cannot be sent from Ngathaing
,gyaung and Athok to India without dislocating the business, 
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whereas there is no difficulty about bringing the old books from 
India to Bassein. ·· He also alleges that a former agent of the 
Athok firm is now at Athok, and a former assistant of the 
Ngathainggyaung agent is now manager at Ngathainggyaung, 
while the 1st defendant and petitioner himself has firms in 
Rangoon, Ngathainggyaung and Athok. He states that a large
portion of the evidence in suppo1·t of his case is in Burma and 
not all, as the petitioners allege, in Sirugudalp2.:ti; and that it 
will be it:npossible for him himseif to leave Burma without 
breaking agreements with his own employers and partners, 
thereby entailing heavy monetary losse~ on the former, damage 
to his own reputation, and dismissal of his son from a 
lucrative appointment. He also files a letter . purporting to 
come from Muthurasappa, one of the petitioners, dated 2nd 
July 1913 expressing his willingness to come to Burma as s_oon 
as the fates are propitious. 

71. 

L.A. R. 
ARUNAo 
CHALAM 

{;HETTY .. 

In England it has been repeatedly held that the venue will 
not be changed from the place where the plaintiff has laid it 
unless it be shown that there will be a manifest preponderance 
of convenience in trying the cause elsewhere. Vide Church v. 
Barnett and another (1), Helli·well v. Hobson and another (2), 
and Durie v. HojYwood (3), while in Blaclnnan and another v . 
. Ba.i1~tonJ4},__25 •;;.ritnesses and a.horse __ QJLone side .against 10 
witnesses on the other were held not such a preponderance of 
inconvenience as to induce the Court to bring. back the venue 
fi·otn- fhe . place where the cause of ~~di?ri, ~f <fny, ~rose. 
s'itiJilar principl~s haY~~ 'b-;;en -followed in India .. Geffert v. 
Ruckchand !vlohla (5) was a suit for defamation filed in 
Bombay, the defendant having previously sued for damages 
for wrongful dismissal in Wardha, and the defendant applied 
for the defamation case to be tried in Wardha. The .learned 

·Judge said, "We find it iaid down in the second clause to 
section 20 that the Court may make such an order as is now 
asked for if it i.s satisfied that justice i:s more likely to be done 
by the suit being instituted in some other Court. * * * 

(1} (1871) L. R., 6 C.P., 116. 
(2) (1858) 3 C.B.R. (N .S.), 761, 
(3} (1860} 7 C.B.R. (~ .S.), 835. 
(4) (1863} 15 C.B.R. (N.S.), 432, 
(5) (1888) I.L.R., 13 Born., 178. 
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It would no doubt be much more convenient to the defendant 
to have the case against him tried at Wardha. Nearly all of 
his evidence and probabiy a large portion of the plaintiff's 
evidence is only obtainable there, but is that a ground for 
&priving the plaintiff of the right to bring his suit in this 
·Court? The injury and damage of which he complains have 
been inflicted in Bombay and many of his witnesses he says 
are resident here. He desires to vindicate his character in 
·the place whet•e he alleges it has been defamed. I can find no 
authority for preventing him from doing so. I am not satis
·fied, to use the words of the section, 'that justice is more 
likely to be done ' at Wardha or elsewhere than in this Court." 
The present Code omits section 20 of the Code of 1882 which 
required that the Court must be satisfied that justice was more 
likely to be done by the suit being instituted in some other 
·Court, but though it leaves unfettet·ed the Court's discretion to 
·determine in which Cow•t the suit shall pt•oceed, as strong 
·reasons must certainly be shown under the new as were 
required under the old Code• for depriving a plaintiff of the 
right to bring his suit in any Court which the law allows. In 
Tula Ram. and another v. Harji·wan Das alld others (6), the 
defendants in a snit instituted .at Mainpuri applied under 
section 24 of the Civil Procedure Code, 1882, that the suit 
might be tried at Sw·at on the grounds that it would he tried 
with_geeater con~~-~~ien~;(to tl1~;11 at that place, i:r\vas held 
fh~t thet•e b~ing I;~ bal~~~e in 'favotir' of either justice Or 
-convenience on the side of the Surat Court the suit should 
proceed .at Mainpuri. The Court said, "We have to see 
whether the defendants-applicants have made out a -::ase to 
justify us in closing the doors of the subordinate Judge of 
Mainpuri to the plaintiffs and leaving them to seek their 
remedy in another jurisdiction. We do not think that they 
11ave or that any sufficient cause has beer. shown for depriving 
the plaintiffs of the right given them by law to select in which 
of the Courts they will carry on their suit." In Khatija Beebee 

.:v. Taruk Chunder Dutt (7), it was held that parties desirous of 
.obtaining the transfer of a case from one forum to another 

(6) (1883) I.L.R. 5 All., 60; 
(7) (1883) I.L.R. 9 Cal., 980~ 

1913. 

A.T.K.P, 
L. ·MuTHIYA 

CHETTY 
v. 

L.A. R. 
ARUNA
CHALAM 
CHETTY. 



1913· 

A.T.K.P. 
L .. MUTHIYA 

CHETTY 
v. 

L.A. R. 
ARUNA

CHALAM 
CHETTY. 

134 LOWER BURMA RULINGS. [VOL. 

should satisfy the Court that either on account of expense· 
or convenience or otherwise the place of trial ought to be· 
changed. In the course of the judgment it was said, "Prima 
facie the plaintiff, as the arbiter litis, has a right to bring his. 
suit in any Court which the law allows; and section 23 is orly 
intended, as we consider, to provide for those cases where, on. 
the ground of expense or convenience, or some other good 
reason, the Court thinks that the place of trial ought to be· 
t:hanged. If, for instance in this case, the defendant could, 
have shown us that great expense could have been saved, or· 
that the balance of convenience ·was strongly in favour of the· 
case being tried at Furridpore." I consider these principles: 
should be the more strictly npplied vvhere, as in the present 
case, we can only determine that a subordinate Court shall not 
proceed with the suit and cannot direct another Court to 
proceed with it. The allegations that the suit was purposely 
instituted in Bassein with a view of its being prevented from 
being fairly and properly tried, that it is wholly vexatious and 
instituted with ulterior objects and at the instigation of Subrac· 
manian, have not been substantiated and no grounds have been 
shown for supposing that justice is not likely to be done in the· 
Bassein Court. As regards the balance of convenience, it does. 
not. appea;· why aJJ th~. clefenda;1ts need appear in person-; at~d 
though their evidence in support of the plea of dissolution is in 

, Jnd:ia;it:would.:appear probable that: rebutting evidence to show 
-tim -continuance of the partnership i.tp to t11e :date of suit would 
be most likely to be obtainable in Burma, as the plaintiff says. 
it is. It was said that plaintiff might appoint an agent to 
conduct his affairs in Burma while he went to India for the 
case, but unless for very strong reasons he ought not to be 
compelled to do so. Stress was laid on the advantage to the 
Court of the witnesses being examined before it instead of on 
commission, but some at least of the evidence on one side or the· 
other must probably in any case be taken on commission. As 
regards !:he books, it would appear more convenient for the old 
books to be sent back to Burma than for the current ones to' 
be sent to Madras·. No grounds were shown for the allegation; 
that the proceedings in Bassein would be more expensive and' 
protracted than in Sivagunga except that more translation 
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might be necessary than in a Court where the language of the 
accounts was understood; but in a suit of this sort a certain 
amount of translation will be necessary in any case and, as in 
the event of a preliminary decree being passed a Commissioner 
will probably be appointed to take accounts, it should, be pos
sible even in this countrytoappointas Commissioner some one 
with the necessary knowledge of the language, while it is clear 
that the winding up can be more easily effected in the locality 
where the partnership business was carried on and in the 
event of a Receiver being appointed, that he should be under 
the supervision and coutrol of a local rather than of a far 
distant Court. 

In my opinion no sufficient grounds have been shown for 
declaring that the suit shall not proceed in the Court in which 
the plaintiff is by law entitled to institute it, and I would 
dismiss both applications, and award each of the two respon
dents two gold mohurs costs as advocate's fees. 

Twomey, j.-1 concur. 

Before Mr. justice T~oomey. 

MA SEIN v. M. M. K A. MUTHUCURPAN CHETTY. 

H C.;Y-for appell~nt. 

Villa,-for respondent. 

Civil Procedure-Mortgage suit,-Par#es to-Effect of non
joinder,-Order 34, Rttle 1, Civil Procedure Code, 1908. 

Although a Burmese Buddhist wife may sometimes be held to be bound 
by her husband's acts, as her agent, in mortgaging joint property, yet the 
mortgagee, if he neglects to add the wife as a party to his suit on the 
mortgage, cannot enforce the decree so obtained against her. 

Bhawani Prasad v. Kallu (1895) I.L.R., 17 All., 537, referred to. 

The plaintiff-appellant Ma Sein's husband Maung Pmv 
mortgaged the land in suit to the defendant-respondent, a 
Chetty firm. The defendant-respondent brought a mortgage 
suit against Maung Paw and having obtained a decree :for the 
sale of the land, bought it with the permission of the Court. 
Ma Sein then brought the present suit alleging that the land 

1913. 

A.T.K.P. 
L. MUTH1YA 

CHETTY 
v. 

L.A. R. 
ARUNA· 
CHALAM 
CHETTY. 

Ch·il 
2nd Appeal 

No. 95 of 
!912. 

September 
30th, 1913. 



1913. 

MA SEIN 
v. 

M. M. K.A. 
MUTHU
CURPAN 

CHETTY. 

136 LOWER BURMA RULINGS. [VOL. 

was the joint property of herself and her husband, pleading 
that her interest in the land was not affected by the mortgage 
or the subsequent decree against her husband and praying 
that her title to one half the land should be declar~d and that 
the sale should to that extent be annulled. 

The Lower Courts have found concurrently that Ma Sein 
consented to the mortgage and have dismissed her suit. The 
circumstances of the case give rise to a stron~ presumption 
that Ma Sein as~ented to her husband's action in mortgaging 
the land. She had been suffering from paralysis for some 
years and the management of the propeFty was entirely in the 
hands of Maung Paw who was living with and supporting his 
wife and children. There is reason to believe that the loan 
was contracted for family purposes, and that lVIaung Paw 
acted on behalf of his wife as well as himself in mortgaging 
the land. As in the somewhat similat• case of Ma Nyein Thu 
v. P. S.M. L. Murugappa Chetty (7) it may reasonably be held 
that the husband's mortgage was effective against his wife's 
share as well as against his own aed to that extent the decision 
of the Lowe1· Courts is in my opinion correct. 

But the Lower Courts went beyond the rulings of this 
Court in dismissing the plaintiff's suit. They failed to consider 
the effect of the Chetty's omission to join Ma Sein a:s a pa;.·ty 
to the mortgage suit. It is clear that she was a necessary 
party under Order 34, Rule 1, which1~~-11ders it i111perative in a 

, tp()rtgag~ suit tp j~in .a~ p;rti~-~-.;;-a.li p,erson~ h<J.\Iiqg a1~ interest 
either 1n- the mortgage~~~curity or in the right of redemption." 
In this case there was no excuse for the omission as the land 
stood in the joint names of the husband and wife and they 
were living together. The mortgagee does not and cannot 
now plead that he had no notice of the wife's interest in the 
land. In his written statement he merely urged that the 
mortgage debt was contracted for the benefit of Ma Sein and 
her family and that Ma Sein was fully aware of it. This is a 
good plea as against .lVla Sein's claim that she was not affected 
by the mortgage but it is not a good plea as against her claim 
that she is not affected by the decree in the mortgage suit to 
which she was not a party. In the Allahabad case Bhawani 

(I) 6 B.L. Times, p. ll3. 
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Prasad v. Kallu and others (2), it was held by a Full Bench 
that "when a plaintiff mortgagee institutes a suit for sale 
. against his mortgagor who is the father of sons in an undivided 
Hindu family without joining as parties to the suit the sons of 
the mortgagor, of whose interests he has notice, and obtains a 
decree and an order absolute for sale against the father only, 
the sons can successfully sue for a declaration that tbe mort-

. gagee decree-holder is not entitled to sell in execution of his 
·decree for sale the interests of the sons in the property com
prised in the mortgage given by the father, although the sole 

. ground of their suit is that they were not parties to the suit by 
the mortgagee." I have examined the proceedings of the 

·Civil Suit No. 4 of 1910 in which the Chetty sued on the mort
gage. There is nothing in that suit to suggest that Maung 
Pav· was being sued in the capacity of representative of his 
wife as well as in his personal capacity, and it is only when a 

·defendant is manifestly sued as a representative that a sale in 
terms of his interests is allowed to convey the interests of 

·others. If Ma Sein had beeri a joint executant of the mortgage 
instrument the necessity of joining her as defendant in the 
mortgage suit would not have been questioned and there is no 
.reason to hold that the necessity for joining her is any the 
less because she· was an implied and not an express joint mort
gagor. 
. On. the~e gt:ounds I set aside the decrees of the Lower 

· .. ¢court~'~t1d gra.~t M;;l Se}n <l_d_ecla:f_ltion .. of ~itle iti. ;~espect of 
one half the land in suit with costs in all Courts. I note that 
the holding of Maung Paw and Ma Sein which was mortgaged 
to the respondent and afterwards bought by him at the auction 
sale was holding No. 29 of 1905-06 of Mwelon Kwin measuring 
·6'38 acres, and this is the holding as to a moiety of which a 
decree is now granted. 

(2) (1895) l.L.R. 17 All., 537. 
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Bifore Mr. Jus.tice Ormond. 

1. MAUNG KYAN, 2. MATE, v. 1. MAUNG PO, 2. MA KET. 
H.arvey-for applicants. 

R.N. B~trjorjee-for respondents . 

LiMitation-Suit for money i:t consideration for which temporary 
possession of land has been given and losi,-Article applicable to-
effect of taking of profits of the land in lieu of inte•·est in extending 
the period of limitation-Sec. 20, Limitation Act, 1908, Schedule I, 
Article 97. 

Defendants-respondents owed plaintiffs-applicants a debt which ordi
narily would have become time-barred; but in ,1906 the former transferred 
to the latter the possession of a parcel of land under an agreement by which 
(according to the former) the latter were to take the fruits of the land in 
lieu of interest on the debt. The defendants-respondents subsequently 
instituted a suit for redemption, '.vhen the plaintiffs-appellants pleaded' 
that the transaction was an outright sale. The Township Court decided· 
in that suit that, there being no registered deed of any kind embodyin.g the 
transaction, there had been neither sale nor mortgage and gave a decree 
giving defendants-respondents possession of the Janel. The plaintiffs •. 
applicants then brought the present suit to recover the debt. The District 
Judge in appeal held that the claim was based on the original debt and 
dismissed the suit as time-barred. 

Held,-that the suit was in effect one for money paid upon an "existing 
consideration" (viz., possession of the land) which had "subsequently 
failed " by reason of the defendants-respondents' recovery of the land ;: 
and that Article 97 of the 1st SchPdule of the Limitation Act, 1908, applied; 
and the suit was therefore not time-barred. 

Semble.-In any case the taki"ng (by ~igre~n~~nt of the parties) of the 
profits of the land in lieu of interest would be payment of interest as such: 
by_ thed<!l:>t9r within .the meaning .of section 20 of the Limitation Act,. 
1908,-=-:-:,. ---: ,' - . '. . . " ,., . ' 

' ; Gurmukh.Singh.and othe1cs v. Chandu Shah (1888) Punjab Record' 
(Civil), p. 527, followed. 

Parangodan Nair v. Pe-rumtoduka lllot Chata and others (1903),. 
27 Mad. 380 referred to. 

Defendants-respondents in 1906 were indebted to the plaint
iffs-appellants: the plaintiffs say Rs. 400. The defendants
admittedly put the plaintiffs in possession of certain land. The 
defendants allege that they put the plaintiffs into possession as 
mortgagees reserving the right of redemption. The plaintiffs•· 
case was that the land was sold outright in satisfaction of the 
debt. The defendants sued for redemption in. the Township 
Court and obtained a decree for possession without any obliga
tion being imposed upon them to pay off the debt. The Town
ship Judge held that as there was no registered document there: 
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was neither a sale nor a mortgage. The plaintiffs did not 
appeal, but instituted the present suit to recover Rs. 400, the 
amount, they say, that the defendants owed them at the time 
they. were put into possession. In this suit the defendants in 
th<>:ir written statement admit that they gave the plaintiffs 
possession of the land on the understanding that there was no 
interest to be charged on the money and no rent for the land and 
that the land was redeemable at any time. The plaintiffs 
obtained a 'decree in the Township Court, but on appeal the 
District Judge dismissed the claim on the ground that the cause 
of action was on the original loan whi<.:h was made in 1906 and 
was therefore barred by limitation. The plaintiffs then prefer
red this appeal. For the respondents it is contended that no 
second appeal lies because, under section 30 of the Lower Burma 
Cou:rts Act and of section 102 of the Civil Procedure Code, the 
present claim was one which was cognisable by a Small Cause 
Court. I think that contention is good. The plaintiffs then 
ask me to treat this appeal as an application in revision. I 
have the power to do so and the question is whether the Dis
trict Court has acted illegally. - From the defendants' admission 
in their written statement it is clear that if the case were not 
disposed of on its merits a gross injustice would be done to the 
plaintiffs. - Article 9'7 ~f the Li;11itation Act applies and there 
is a very similar case to the present decided in 1888 by the-

-Punjab~Chief- Court, Case No. 1575 of 1887 Punjab Record· 
"(1888), page 527.- The case reported in 27 'Madras 380 is also 
in point. And even if the cause of action were considered to 
be the old debt, under section 20 of the Limitation Act I think 
the fact that the plaintiff was in possession of the land and 
under an admitted agreement was to take the profits in lieu of 
interest, such taking of profits would be a payment by the 
defendant of interest to the plaintiff so as to preserve the claim 
from being barred. Considering the palpableness of the error 
and the plain injustice that would occur if this error is allowed 
to stand, I think it !s a case in which I should interfere irr 
revision. I therefore set aside the decree of the District Judge 
and remand the case to him- to be tried on its merits. The 
costs of this application will abide the result. 
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Before Mr. justice Hartnoll, Offg. Chief judge, and 
Mr. Justice Twomey. 

KYA NYUN v. KING-El\1PEROR. 

M(l:y Oung-for appellant. 

l VOL. 

Eggar, Assistant Government Advocate-for the King-Emperor. 

Criminal Proced~tre-Verdict, reconsideration oj-Jztry-Questions 
.to-Sections 302, 303, 307. Code of Criminal ProcedLi'i·e, 1898. 

When a jury, though not unanimously, has returned a clear and unambi
guous verdict, a Sessions Judge must either accept that verdict or must 
submit the proceedings to the High Court in accordance with section 307 
of the Code of Criminal Procedure. 

He cannot, under such circumstances, put questions to the jury under 
section 303 of the Code of Criminal Procedure and then require them under 
section 302 to further consider their verdict. · 

Httrry Clutrn Chuckerb·utty and anothe·r v. The Em.press (1883) 
I.L.R., 10 Cal., 140. 

Hartnoll, Offg. C. ].-The appellant Maung Kya Nyun has 
been tried for murder punishable under section 302 of the 
Indian Penal Code by the Sessions Judge, Tenasserim Division, 
and a jury. He was charged vvith the murder of one Ma Shan 
Ma by stabbing her with a dagger. In charging the jut>y the 
learned Sessions Judge in explaining. the lavv said=· · " ({ y~u 
find that accused stabbed Ma Shan Ma then you must also flnd 

. with what intention __ he..did :so= :----
· -.(1} Did he stab with the intention of causing c.leath? If so, 

then your verdict should be murder under section 302 of the 
Indian Penal Code. 

(2). Did he stab with the intention of causing bodily injury 
:Sufficient in the ordinary course of nature to cause death? If 
:so, then your verdict should be murder under section 302 of the 
Indian Penal Code. 

(3) Did he stab with the intention of causing such bodily 
'injury as was likely to cause death? If so, then your verdict 
:should be culpable homicide not amounting to murder punish
:able under the first part of section 304 of the Indian Penal 
Code. 

(4) Is he guilty of voluntarily causing grievous hurt by 
means of .a dangerous weapon ? If so, then your verdict should 
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find under section 326 of the Indian Penal Code." At the end 
of the charge the Sessions Judge said practically the same 
again. 

The jury then returned a verdict by a majority of 3 to 2 of 
culpable homicide not amounting to murder under the first part 
of ~ection 304 of the Indian Penal Code. Taken i~ conjunction 
with the charge this is a dear and unambiguous verdict. 

The Session~ Judge was not satisfied with it and put to the 
jury the following question:-.-

" Do you not consider that accused stabbed with the inten
tion of causing death or of causing bodily injury and the bodily 
injury intended to be inflicted was sufficient in the ordinary 
course of nature to cause death. If you do then you would be. 
justified in bringing in a verdict of murder under section 302 of· 
the Indian Penal Code." 

The jury retired again and then returned with the answer 
that they were unanimously of opinion that accused intended 
to cause bodily injury sufficient in the ordinary course of nature 

· to cause death. The Judge t!len said: " Then do you consider · 
the accused guilty of murder?" The answer was "Yes". On 
this the Judge found appellant guilty of murder under section 
302 of the Indian Penal Code and sentenced him to be hanged. 

It was urged on appeal that the jury having returned a clear 
arid unambiguous verdict the Sessions Judge erred in putting 

__ qu~$t!0ns under section 303 of the Crimiilal Procedure Code 
·. and e,rred in ~1()(holc!:i!1g tha~-the y~r<;lict_ ~tn.der section:.3.04 of 

the Indian Penal Code was right as a matter of law. The 
Sessions judge may have thought that, as the first verdict of the 
jury was not unanimous, he had the power under section 302. 
of the Code of Criminal Procedure to require them to retire 
for further consideration. In my opinion that section gives the 
Sessions Judge no such power after the verdict has been 
actually delivered. He could have asked them to retire for 
further consideration when he ascertained that they were not 
unanimous and before the delivery of their verdict, but could not 
d0 so after the actual delivery of the verdict.. If he disagreed 
with the verdict of the majority, he should- have proceeded 
under section 307 of the Criminal Procedure Code. This is .. 
the view taken in th~ case of Hurry Chum Qhuck,er.butty and:· 
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another vs. The Empress (1), but I would not go so far as to say 
that a Sessions Judge cannot act under section 302 of the Code 
of Criminal Procedure, when he has merely asked the jury the 
exact majority and has not actually taken the verdict. 

The question remains as to what orders should now be 
passed. This is the second tria! of appella!1t and a third tria! 
is inadvisable. The first verdict of the jury was clear and 
unambiguous. I would accept it. 

I would alter the conviction to one under the first part of 
section 304 of the llldian Penal Code and the sentence to one 
of transportation for life. 

T-womey, ].-1 agree in holding that the action of the learn
ed Sessions Judge was not warranted by law. On receiving 
the plain verdict of guilty under the first part of section 304, 
Indian Penal Code, the Judge's only lawful course if he dis
agreed with the majority was to submit the case with the 
grounds of his opinion to this Court under section 307. He 
had no authority in the circumstances to put questions to the 
jury or to send them back for fut·ther deliberation. This view 
is in accordance with those expressed by the Bench in the 
Calcutta case to which my learned colleague refers. But I 
note that the judgment in that case does not go the length of 

· saying that a Sessions Judge may not act under section 302 
of the Code of Criminal Procedure when he has merely ascer

. t"!-:i11ed frqm the. J ary in. ,'Vhat • propor~ip·n_. the;y are givided. It 
. .is.only when th~. n.at~tr~. qf thE! ;a_ctual fi_nding .h.as }:,een disclosed 
that the Court is debarred from sending the jury back. 

The charge of murder appears to me to have been fully 
·established by the prosecution in this case, and the result must 
therefore be regarded as a miscarriage of justice. At the same 
time and although we have the power to order a fresh trial I 
think it wouid be inexpedient to do so seeing that the appellant 
has been already tried twice. 

I therefore concur in altering the conviction to one of culpable 
homicide not amounting to murder under the first part of section 
304, Indian Penal Code, and the sentence to one of transporta
tion for life. 

(1) (1883) I.L.R·., 10 Cal., 140 at p. 144. 
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FULL BENCH. 

Before Mr. justice Hartnoll, Ojfg. Chief Judge, Mr. justice 
Ormond, and Mr. just-ice Twomey. 

:_(Reference arising out of Criminal Sessions Trial No. 6 of 
1913 in respect ofthe charge~' to the Jury.) 

1. G. S. CLIFFORD, 2. R. F. STRACHAN, 3. S. A. 
MOWER, v. KING-EMPEROR 

Giles-for I st and 2nd applicants. 

DeGlanville-for 3rd applicant. 

Government Advocate and McDonnell-for King-Emperor. 

Bank balance sheet,-false statements in-, responsibility of direc
:tors for-Cheating,-constittMnts of-,contimted deceit-Indian Penal 
Code, section 420-Charge-amendment of-,Misdi·rection of ]ury,
distinction between "presnmptions " and "inferences " suggested to 
.the jury-Sentences,-cumulative-in same trial,-distinct offences
Indian Penal Code, sections 71, 420-Code of Criminal Procedztre, 
.section 35. 

The three accused were charged with cheating three persons and thereby 
dishonestly inducing them to hand over property in that they induced these 
three persons to deposit money in a Bank of which two of the accused were 
Directors and one the Manager by publishing a false balance sheet. 

The presiding Judge at the Sessions trial amended the charges by 
·adding the indictment that they had kept the Bank open as a going concern 
after it had ceased to be solvent, on the ground that the mei"e publication 
of ihe false balance sheet did not constitute the whole of the inducement to 
depositors. The jury convicted all three accused of the offences with which 
they were charged and the Judge sentenced them to a separate term of 
imprisonment in respect of each charge of cheating, i~e. in respect of each 

' ;of the three· deposits. · ..... 
Certain points of law were then raised and a reference was made to a 

Full Bench under section 434 of the Code of Criminal Procedure, the 
:accused pleading (inter alia) that-

(1) They had been prejudiced by the amendment in the charges, for 
the jury might have found some, at least, of them guilty merely because 
they kept the Bank open after it had become insolvent; and the addition 
·let in irrelevant evidence of facts subsequent to the issue of the alleged 
false balance sheet. 

(2) That they had been led to believe, from the exhibits prepared by 
the prosecution, and by the conduct of the prosecution, that the falseness 
·Of the balance sheet consisted in its not exhibiting in an " interest suspense 
account " interest due on bad and doubtful debts, and in reckoning such 
interest as divisible profit in the "profit and loss" account ; in the omission 
to mention that 5 lakhs of Government paper included among the assets 
were pledged with another Bank ; and the " manipulation " of the "-con
tingency fund" provided for meeting bad and doubtful debts; whereas 

*The charge to the jury is printed below. 
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according to the summing up the guilt of the accused depended to a great 
extent on the classification as " good " of the princ£pal of debts ; a case· 
which took them by surprise and which they were therefore not in a position 
to meet. 

(8) That the consecutive sentences were illegal, in that the three 
deposits followed on only a single act of deceit alleged, namcl:r: the publica
tion of a false balance sheet in August 1911. 

Held,-(1) As regards the amendment cf the charges that inasmuch 
as the Judge explicitly laid down as a direction of law that the jury were 
not to find the accused guilty of cheating unless they \\-ere convinced that 
the balance sheet was false the amendment was not illegal ; and, as regards 
the relevancy of the evidence of· facts subsequent to the issue of the 
balance sheet, facts showing that, after such issue and up to the time· 
when the deposits in question were made, the position of the Bani> became 
worse, were relev~nt as indicating the continuation of the deceit practised 
on the public up to the time when the Bank accepted the deposits, and that 
the accused were not prejudiced by the admission of this evidence. 

(2) As regards the allegation that the accused were talien by surprise 
by the emphasis laid towards the end of the trial, on the allegedJalse 
classification of the principal of bad or doubtful debts in the balance 
sheet,-that the prosecution had, both in the committal proceedings and in 
the course of the trial, made it clear that they challenged the truth of this. 
classification, and the defence had actually produced rebutting evidence on 
thif' point. 

(8) As regai·ds the legality of the sentences,-that the accepting of each 
deposit constituted a distinct offence within the meaning of section 35 of· 
the Code of Criminal Procedure and that the cumulative sentences were 
legal. 

. Do".Jey v. Cory (1901) A.C., 477, distinguished. 

The following reference was made to a Full Bench by 

Mr. Justice TWomey _under_ ~~c~iQil _ _434 of the Code of Criminal 
.P:ro~~dur.~ :~: · · · · - · · · · ·· · · · .· · 

After hearing counsel for the applicants, I am satisfied that 
the following questions of law should be reserved and referred 
for the decision of a Bench of this Court under section 434, 
Code of Criminal Procedure :-

7st.-Whether the amendment of the charge in the 
Sessions Court was bad in law, and, if so, whether the accused 
were thereby prejudiced in their defence; 

2nd.-Whether the presiding Judge erred in assuming it to 
be a substantial part of the case for the prosecution that a large 
amount, over 22 lakhs of rupees of the debts shown as good· 
debts in the balance sheet of 30th June, were really doubtful 
or bad debts, and whether the accused had sufficient notice of · 
this part of the case ; 
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Jrd.~ Whether the presiding Judge misdirected the jury in 
instructing them as to the value and effect of Exhibits 13 (a), 
13 (bb), 13 (c) and 13 (dd), being the tabular statements showing 
the amounts of unpaid interest which, according to. the witness 
H_oldswot·th, were wr~:>ngly credited to Profit and Loss and 
treated as divisible profit ; 

4th.-Whether the sentences passed on the accused 
contravened the pt·ovisions of s~ction 71, Indian Penal Code. 

I do not consider it necessary to refer any other points; 
The opinion of the Bench was as follows:-
Hartnoll, Ofjg. C. J.-The applicants G. S. Clifford, R. F. 

Strachan and S. A. Mower have been tried before my learned 
colleague, Mr. Justice Twomey, and a jury and have been con~ 
victed under three heads of cheating and dishonestly inducing 
delivery of property punishable under section 420 of the Indian 
Pen.al Code. They have been sentenced-the first two to eight 
months' rigorous imprisonment on each charge and the last to 
six months' rigorous imprisonment on each charge, the sentences 
to run consecutively. At th~ conclusion of the trial my learned 
colleague reserved certain questions of law under the provisions 
of section 434 of the Code of Criminal Procedure and since 
then the learned Government Advocate has certified that certain 
other points should be further considered under section· 12 of 
the Lower Burma Courts Act. The reference under section 

.. 434 and revision cases · arising out of the learned Government 
Advocate~s certificates have been heqrd together; The appli" 
cants Mower and Clifford were Directors of the Bank of Burma 
which closed its doors on the 14th November 1911 and Strachan 
was the General Manager of the same Bank. The cheating 
4!1eged and of which they have been convicted was that by 
means of a false balance sheet for the six months ending the 
30th June 1911 and by a false Directors' report and by inten,.. 
tionally keeping the Bank open as a going concern after it had 
ceased to be solvent they dishonestly induced (1) one Maung 
Tin. Baw to deliver the sum of Rs. 5,000 to the Bank, (2) one 
John Cumming to deliver the sum of Rs. 40, and (3) one 
N. Mitter to deliver the sum of Rs. 100. The delivery by Maung 
Tin Baw was on the 30th October 1911, by Cumming on the 
2nd .November l9ll, And. b;y .Mitter on the lOth November 191.1,. 
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I propo~ to deal· with the points referred and dealt with by 
G.·s. 

'•CLIFFORD 
· , the learned Government Advocate's certificates iri the order in 

which they were argued. The first point is whether the learned 
Judge erred in assuming it to be a substantial part of the case 
for the prosecution that a large amount, over 22 lakhs of rupees 

. v. 
KING

,.EMPEROR. 

of the debts shown as good debts in the balance sheet of the 
30th June, were really doubtful or bad debts and whether the 
accused has sufficient notice of this part of the case. One of 
the acts of deception alleged was that the balance sheet showed 
that there was a profit of Rs. 1,62,277-12-5 for the half-year, 
whereas in reality there had been a loss of over Rs. 55,000 and 
that the way that this had been arranged was to credit to profit 
·and loss unpaid interest due on bad or doubtful debts which 
should really have been put to an interest suspense account. 
One of the witnesses was the Official Liquidator of the Bank, 
-Holdsworth, and it was on his initiative that the prosecution 
took place. He alleged certain other defects in the balance 

:.sheet which in his opinion showed its false and deceptive 
character. These were also gone i11to at the trial, but Mr. Justice 
Twomey, as shown in his summing up, found that they were not 
·matters that should be considered in deciding whether the 
offence of cheating was established or not. He therefore found 

-- in applkahts' favour- as far as th·ese other n1atters were con
cerned. The convictions have been obtained on the ground that 

,_~;unr<tj4;h~te~est_ol1 bad _and doubtful debts, has been dishonestly 
"'· crec!.it.~ckt!YPPQfit aD<lJ.os~ a_nc,l __ r~Qdered divisible as profit and 

·also on the ground that the principal of these debts was treated 
as good in the balance sheet. Holdsworth to support the case 
prepared amongst others three Exhibits, Nos. 13, 18 and 39. 
No. 18A is a statement setting out certain debtors of the Bank~ 
the amount' of their debts on the 30th June 1911 and on certain 
subsequent dates, the securities lodged with the Bank to secure 
their repayment, their market price as regards quoted securities 
and nominal'value as regards unquoted on the abovementioned 
dates and the balance being deficiency in value of. quoted secu~ 
rities: ' Exhibit I3 is a series of statements showing certain of 
the debt~rs shown in Exhibit 18, their balances on the 1st 
January 1911 and 30th June 19i 1-increase in balance.:.....:.debits 
incluciihg interest debited every month-credits if any~and 
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>difference between debits and credits. : Exhibit 39 is a balance 1913· 

sheet drawn out by Holdsworth to illustrate the case put G. s. 
·CLIFFORD 

forward by him, though he says that it is not in the form he . v. 

would approve. It is ~lllowed that it does not necessarily follow 
that, because a debtor is in Exhibit ~8, his debt is considered 
\bad or doubtful. In fact it is allowed that some of the debts in 
Exhibit 18 are good. The defence therefore say that Exhibit 18 

·does not give them notice that there was according to the pro
secution a large amount of bad or doubtful debts, that it merely 

:·shows unsecured balances, and that these unsecured' balances 
may be good if the personal capacity or other resources of the 

·debtors are taken into consideration-that it \vas for the prose
cution· to prove that the personal capacity of the debtors or their 
other resotu·ces were negligible quantities in considering whether 
the'unsecured balances could be realized. Exhibit: 13 is objected 
to in· that Holdsworth's standard was, that if a debt, or a portion 
of a debt, is not secured, the interest if not paid should always 
be placed to a suspense account unless it is certainly recover
able, and that that standard·. is too !1igh. It is objected that in 

·saying that all unpaid interest shown in Exhibit 13 :should 
go to a suspense account sufficient attention has not ·been paid 
·to the ot~1er capacities of debtors to pay. Exhibit 39 ·is 'objected 
to as it does not specifically show the Rs. 28;68,123 set out 
:under head " Debts for which the Bank holds no securities" as 
·bad or dou btfttl. As. regards Exhibit 13 it was pointed out that 
:if the ·principal of the debts was alleged to be bad or doubtftd 
·credits should have gone to the reduction of principal and not
·as has in fact been done-in reduction of interest. It is allowed 
that a certain amount of evidence has been led which goes to show 
'that the principal of certain of the debts was bad, but it is argued 
that some of this evidence was called to create prejudice with 
the jury. Mr. DeGlanville says that he thought it was called to 

. merely corroborate Holdsworth. There seems to me to be no 
doubt that it was part of the case for the prosecution·, that the 
principai of 'the debts shown in Exhib!t 13 was bad or doubtful 
and that the accused had sufficient notice of this part of the case. 
'It is not denied· that in th~ Magistrate;s Court that this· was 
p~rt of the case, but it is urged that, as section 409 of the 
·'Indian· Pe~al Code was aba~doned in ·that Court, it ~as not 
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understood that in the Sessions Court the principal of the debts. 
would be again attacked. I would note here that in the Magis-

- trate's Court Holdsworth distinctly said that he did not con
sider the debts, Rs. 28,68,123, which he classed as debts for 
which the Bank holds no security, to be good. It was contendP.d 
that the words recorded have :wt this meaning and that they 
mean that he did not consider whether they were good or not ; 
but the meaning appears to me to be clear enough. Evidence 
was given at the trial that interest on the principal debts had 
not been paid for a considerable period and this is a distinct 
indication that the principal may be bad or doubtful. It was 
an indication that should have come to the notice of the. 
defence, and when furthet• evidence was given that went to 
attack the principal such evidence clearly meant that the 
principal was being attacked. As regards the debts refert•ed to 
in ::he learned Government Advocate's certificate, I will refer to 
the evidence as to their being bad or doubtful when I come to 
them. The Exhibit 14 shows that the personal capacity of· 
S. Buckingham to pay wc..s attacked. As regards Britto no. 
interest had been paid since 1st January 1910 and the proceeds 
o£ the jewelry pledged did not clear the debt. Evidence was 
given that W. H. Clifford had not paid interest for six months 
aridthafhe-\i.i.-rote--onTOth June-1911 and said he was not pre
pared to pay anything monthly at the moment. Evidence was . 
. produced to show the. salaries of Moberly, Dennis, Gorse~. 

Teeha-n,-A:Stephen·and.F.,,Rajh_; __ -Holdsworth says he made: 
enquiries intG the position of Dennis, Gorse, Moberly. Holds
worth describes how that as regards T. A. Fraser with the 
exception of Rs. 248-12-0, paid on .12th November 1910, no 
interest had been paid since 1st January 1906. SomeRs. 1,300· 
worth of securities wet·e sold in December 1910 and February 
19H. The debt was Rs. 18,639 on 30th June 1911. Holds
worth describes how Mossop and Bartlett paid no interest from 
1st December 1909 when the account started. He .is .tal{en 
through all the names. He says that he enquired into Rajh's. 
position. Evidence is given as to Reid's salary. Letters are· 
put in to show Teehan's position. Then when Holdsworth is
cr9ss-examined by Mr. Giles he distinctly says that one of .the· 
~rounds on wh.ich he alleges that the balance sheet is .false and 
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fraudulent is that some of the debts which were bad were 
treated as good. Peters was asked about his means and was 
cross-examined as to his resources. Tsounas was also called 

.and examined as to his means. Sen was called to prove the bad
JY;!SS of G. Stephen & Son's estate. All the above _evidence 
clearly involved the goodness or doubtful character or badness 

·-of the principal, and it is not now for the defence to turn rou.nd 
and say that they did not have notice. From Mr. Justice 
Twomey's notes the Government Advocate in his opening 
speech said that the balance sheet drawn up .by Holdsworth 
showed a loss of Rs. 55,000 instead of a profit of Rs. I ,62,000-
that is if due allowance is not made fot• bad debts-if due 

.allowance be made for bad debts the result would be much worse. 
On the 26th February Mr. Justice Twomey's notes show that he 
helJ the question of the badness or doubtful character of the 

-debts shown in Exhibit 13 was in issue. This was in answer to 
an objection by the defence. Mr. Justice Twomey does not 
remember whether he read the order out; he says he did not 
sometimes read out his orders -in extenso. I would also refer 
to his notes of the 26th March and 2nd April. The mere fact 
that Holdsworth in Exhibit 39 dealt with the interest and not 
specifically with the principal as bad or doubtful should not in 
my opinion be held to be a sufficient ground for considering 
that there are reasonable grounds for holding that the defence 
were -rnisletl in ·consideration of the· facts I have set out and am 

. going to set out iti disci.tssirig the evidence as to the badness or 
-doubtful character of the debts in the Government Advocate's 
certificate. 

I will now deal with the first ground referred by my learned 
colleague :-

" Whether the amendment of the charge was bad in law, and, 
if so, whether the accused were thereby prejudiced in their 
-defence." 

The words objected to are " and by intentionally keeping the 
Bank open as a going concern :;~_fter it had ceased to be solvent." 
In page 3 of the summing up my learned colleague deals with 
these \vords, and here he expressly says : " You cannot find the 
accused guilty of cheating as charged unless you are satisfied 
that the balance sheet was in fact false to the knowledge of 
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the accused." Nearly at the end of the charge he s·aid', " As T 
have already laid down yciu are not justified in fi9ding· any o:f · 
the acctised guilty ui1less the balatiC:e. sheet is proved to · 
your ~atisfaction to be false. As I have said before the n1ere 
carrying on after the 30th June would not by itself co11stitute 
cheating. The carrying on after the 30th June must be coi1-
sidered only with reference to the balance sheet and the know
ledge which can be imputed to the accused as to the character 
of the balance sheet. The case hinges entirely on this balance 
sheet on yout· decision as to whether it was really false and 
deceitful. If you find that it was not, the accused should all be 
found not guilty." It is urged that these words are only expres
sions of opinion, and that the jury may have found the accused
especial!y Mower-guilty on the ground that the Bank was kept 
open after it became insolvent; but I cannot allow this pJea. 
The words are not ::H1 expression of opinion but are a clear 
direction of law not to find the accused guilty unless they 
found the balance sheet false. The meaning to be attached to 
the words vvas explained. I am therefore unable to hold that 
they may possibly have misled the jury in giving their verdict .. 
As regards the actual words themselves it is objected that they 
have let in evidence of events that took place after the signing· 
::rnd ·issi.te of the- balaiitCsh:eef, ai1d- tb:at such- evidence is 
irrelevGJnt. I am unable to hold that such evidence is irrelevant. 
The fl!legation is that the pro:fit _in ~the balance ·sheet was 
fic:titious, a_~_i_L sh9J.Jid alL have gone to si.tspen_$e account being. 
interest unpaid and due on bad and doubtful debts. This was. 
the deceit. The evidence as to subsequent events was to show 
that the position grew worse-that the debts became more and 
more doubtful and bad till the }ast deposit was made-that is" 
that the deceit being practised on the Public of sho'1.ving the Bank 
in a flourishing condition becam.e '1.VOrse. In these circumstances. 
I am of opinion that it was open to the prosecution to prove 
such subsequent events and the accused's knowledge of them as 
pai't of the deceit being practised and also as showing the con~ 
tinuance of dishonest intention on their part. 

I will now turn to the matters dealt with in paragraph 1 o:E 
the certificates of the Government Advocate given in the cases.. 
of Clifford and Strachan. 
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Attia's debt.-There is the evid~nce set out in the summing 
up. It should be observed that the guarantee by Mower 
& Co., dated the 1st August 1906, extends to the whole of 
Attia's debts. ·This guarantee would clearly be a reason _for 
Mqwer & Co. l<eeping toucl~ with Attia and his affairs. 
Exhibit 46 (c) shows that Attia had a big stake in Mower, 
Cotterell & Co. in. October 1910; and the exhibits down to 
Exhibit No. 58 and Exhibit No. 93 show how he was interested 
in the same ventures. He signs as a Director in the Aung Ban 
Oil Company in March 1910. Exhibit 89 (b) shows how the 
Bank did business and may be taken as an indication of the 
relations between Attia and the accused. Attia also appears 
in Exhibit 85 (c). The evidence seems sufficient for the jut·y to 
draw a conclusion. 

Mo·wer & Co.-Besides what is stated in the summing 
up there is Exhibit 26 (a) which was put in by Holdsworth 
early. This stu·ely is a most important document by which 
the jury would be able to judge whether Mower & Co. 
had extraneous resout•ces to meet its unsecured debt. Then 
again Exhibit 23 goes to show that prices had been falling from 
January 1911 and this factor might well be taken into con
sideration by the jury in gauging the resources of Mower & 
Co. Exhibit 26 (a) does not merely deal with the position in 
October 1911 but from 1909. Holdsworth said that Clifford 
had told him . that Mowet· & Co. had lodged all available· 
security with the Bank and this evidence is corroborated by 
Clifford's lettet· of the 13th February 1912 to th.e shareholders 
(Exhibit 6), from which it is clear that the Bank called upon· 
Mower & Co. and indeed on all debtors to furnish further 
security as the values of securities declined. As regards 
Clifford's knowledge Exhibits 45 to 60 show how interested he 
was in the companies, the shares of which the Bank held as 
securities. It is reasonable to conclude he would know of their 
condition and market prices. Considering the extent the Bank 
was interested in them, surely it is reasonable to think that he 
would consider what effect falls in value would have on the 
Bank. 

Mount Pima Company._:_ Before the examination of Allan 
there were the Exhibit 15 which showed that the company was 
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unsuccessful and that Mower & Co. had made over their 
claim as sole creditors. Interest had not been paid for some 
time. Surely this was evidence attacking the principaL After 
AIIan's evidence taken with that given before there seems to 
have been sufficient evidence to go to the jury. 

Aung Ban Oil Company and Rangoon Refinery Company.
The summing up shows what evidence there was, and 
that there was sufficient to · go to the jury to form a 
conclusion -as to whether the debts should be classed as 
bad or doubtful. But Mr. Giles contended that my learned 
colleague misdirected the jury in ndt directing them that 
these debts were recoverable from any or all of the share
holders. 'rhe Government Advocate has not certified that the 
direction by my learned colleague on this point should be further 
considered by this Bench ; but Mr. Giles was allowed to at·gue 
that there was such a misdirection. The evidence in co.mec
tion with the distribution of the shares in the British Burma 
Petroleum Company to the shareholders of the Aung Ban and 
Rangoon Refinery Companies is contained in the cross-exami
nation of the witnesses Holdsworth and Maunder. Holdsworth 
says that a large number of the 100,000 shares received from 
the British Bunna Petroleum Company as the price of the 
Aung Ban Oil Company's undertaking were distributed in divi
dends to the shareholders of the Aung Ban Oil Company. He 
also stated that he was considering whether he should take 
steps to enforce the claim of the Bank against the Aung Ban 
Oil Company. The Rangoon Refinery. Compa:ny sold its under
taking to the British Burma Petroletim Coni.pany for 435,000 
shares in the latter company and Maunder says that about 
294,000 of these shares have been distributed by the liquidators 
amongst the shareholders of the Rangoon Refinery Company 
by way of an interim dividend. Now it is perfectly clear that 
Mower and Clifford knew of the payment of these interim divi
dends. They were prime movers in the formation of the 
British Burma Petroleum Company and were according to 
Exhibits 48 .and 50 shareholders in the Aung Ban and Rangoon 
Refinery Companies, Mower having large holdings. They were 
two of the Bank's Directors and it is clear to me that the Bank 
at:quiesded in the payment of these dividends. ·Exhibit 85 (a) 
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·shows that as regards Saymons Buckingham's account his 
Rangoon Refinery shares held by the Bank as security were 

-exchanged for British Burma Petroleum shares and his Aung 
Ban shares were similarly transfert•ed. Exhibit 88 (d) and 
Exhibit 18 (a) show that Peter's Rangoon Refine1·y shares held 
by the Bank must have been transferred fot• British Burma 
Petroleum shares. Exhibit 85 (e) said by Holdsworth to be 

·G. Cliff01·d's acCount shows that 1,405 Rangoon Refinery shares 
were exchanged for I ,686 British Burma shares and 600 Aung 
Ban shares for 690 British Burma Petroleum shares. Accord
ing to Exhibit 22 the Dank held some 400,000 British Burma 
Petroleum shares. Exhibit 50 shows that the Bank itself held 
45,058 shares in the Rangoon Refinery Company. It is 

-extremely pt•obable that many of the Bt·itish Burma Petmleum 
shares held by the Bani< were received in exchange f01· shares 

·of the Aung Ban and Rangoon Refinery Company's shares held 
by them. The recont sho.ws that the Bank never objected to 
the distt·ibutions by the liquidators and never entertained any 
intention or idea of pursuii1g the British Blll·ma Petroleum 
shares into the hands of those who received them with a view 
to satisfying their debts due from the Aung Ban and Rangoon 
Refinet•y Companies. Their action in waiving the claim of the 
Rangoon Refinery Company against the British Burma Petro
leum Company, which amounted to over £70,000, for a sum of 
£s,ooo, indicates clearly- thjlt they never intended pt•oce~djng 

,against tnec shareholdet•s as it seems that such action effec
tually prevented them 'fi·om doing so. If they had only 
recovered about half of the £70,000 the debt would have been 
satisfied. Their acquiescence may possibly have been due to 

·the fact that they considered the liquidators would be able to 
meet the debts. The liquidators had lm·ge claims against the 
British Burma Petroleum Company in respect of the Aung Ban 

• ··Company as well as in respect of the Refinery Company which 
it would appear from a consideration of Holdsworth's evidence, 
page 2, Williamson's evidence, page 4, and Exhibit MM (I), page 8, 
were not met in full to a considerable extent. It is impossible to 

·disregard the inter-relations of all the parties. · W. J. Cotterell 
and C. Clifford were the liquidators. Mower & Co. were 

:the Managing Agents of the Aung Ban Company according 
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to Exhibit 48. Mower, Cotterell & Co., of whom W. J; 
Cotterell was a partner, were the Managing Agents of the 
Rangoon Refinery Company according to Exhibit 50. Page 4 
of Exhibit MM (1) shows how Mower & Co. knew of the 
conduct of affairs by the liquidators, for as regards the expen
diture on the Refinery the report runs :-"The payments when 
made, however, all came to the notice of Mower & Co. and 
they doubtless satisfied themselves that they go~ value for the 
work done." The consideration arises, that, if it had not suited 
the Bank's interest, they would not have assented to the change 
of shares without protest or enquiry. 

Considering that the Bank acquiesced and all the circum
stances of the case I think it extremely improbable that the 
Bank could have proceeded successfully against the shat·e
holdet•s. This is in effect the same conclusion as is contai_ned 
in my learned colleague's charge to the jury and I therefore 
see no reason for interference on this ground. 

Meagher.-The evidence is in the surnming up and is in my 
opinion sufficient to go to the jt:ry. It is objected that my 
learned colleague should have referred specifically to some of the 
evidence. The whole of it was before the jury and it cannot be 
expected that every particle of evidence can be put to the jury. 
- ----Cottel'ell.-Besides what -is srtid in· the sumiJ.iing ·up there 
arc the facts that he had paid no interest since August 1910, 
and that he is down in 85 (c) coupled with the f?-'ct. that a close 

·. hl!sirie~s'-8o~111·~ai~m-issi16wn be~~~ee1;hin1-, M~;e~ and Clifford 
· ii1 Exhibit~ 45 to- 60 whi~h-~~:t~ld-~;~~~ them perhaps to have a 

knowledge of his affairs and so indirectly cause Strachan to do 
so through his Directors. According to Holdsworth, page 25, he
could not clear his account at once. 

Moberly.-There is nothing more to be said than is set down, 
in the summing up. 

Sevastopolo.-In addition to what my learned colleague said 
the counsel for the Crown has brought to our notice that more • 
than half the debt was unsecured. 

A. Stephen.-More than half the debt was unsecured and no 
interest except from realization of securities was paid after
January 1910. Mr. Giles drew attention in the course of his. 
:argument on this debt that my learned colleague in his remarks, 
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on the debt relied on a passage in the witness Sen~s· evidence 
that was not relevant, when he said in re-examination : "When 
the Official Receiver to0k charge of the estate from the Bank 
of Burma, the Official Receiver considered it doubtful whether 
th~estate was solvent." This point was not one of those certi
fied by the Government Advocate as one that should be further 
considered. The last sentence of his cross-examination was . 
"When the Ban1.: of Burma was appointed Receiver, G. Stephen 
& Son's estate was considered solvent because the debtors 
were considet·ed solvent and rightly in my opinion." That 
opinion must have been based 0'1 Sen's knowledge of the 
p:1pers in his office and on his opinion of the value of the 
assets at that time. In re-examination after the passage 
objected to, Sen said that the Official Receiver took over charge 
in D'~cember 1910. Then Sen was not Official Receiver but 
he would still be competent to give the effect of the records 
in his office and state the official opinion that was come 
to on these records at the time the office took over the 
estate. The answer was never objected to as far as the 
record shows. If such objection had been made the sources 
of his knovvledge might have been gone into. I am not 
satisfied that the passage of the evidence objected to was 
inadmissible. 

!here is Exhibit~30 to cot1sider in connection v;·ith all these 
debts. 

':To suiri--up, I ·consider. thal'there.was evidence to go to the 
jury with regard to al1 these debts thOLigh it was meagre in the 
case of Sevastopolo and A. Stephen. 

I now turn to the second point certified by the Government 
Advocate for all three accused. 

It is objected that the sentence in Mengen's evidence referred 
to three times in the summing up is different to an earlier 
statement ·of Mengen, and that both statenwnts should have 
been put to the jury. I do not think that there is anything in 
the objection. The earlier statement was made in respect of a 
loan which was covered by security in respect of the principal 
and not the interest, In Exhibit 30 the interest on unsecut<ed 
loans is referred to and he is speaking with ·regat•d ·to. 
Exhibit 30. 
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I would now deal with the third point referred by my learned 
colleague. I have already set out what the Exhibits 13 are and 
have discussed them. Mr. Giles' contention is that they were 
prepared on the principle that unless the interest was certainly 
recoverable it should not go to profit and loss, that this J:>igh 
prir.ciple vitiates the whole of it, and that, unless it was con
sidered in the light of Holdsworth's explanation, it should not 
have been put to the jury at all. Looking at Holdsworth's 
evickmce as a whole and especially that portion of it at page 18 
.of his printed evidei1ce I am of opinion that he does not differ 
very much from the other experts. He no doubt said that 
interest should be certainly recoverable before it was credited 
to profit and loss, but he also said that it might be so credited 
if a debtor had all his ready cash for the moment tied up or 
if he was a man of whom there was no doubt as to his financial 

·stability. Mr. Giles argued that the statements should not 
have been put to the jury as there was no attempt to prove the · 

·debts were bad or doubtful. It seems to me that the exhibits 
were put to the jury in the right way. They were used to show 
the amount of interest that it was alleged should have been put 
to interest suspense account on the ground that the debts them
selves were bad or doubtful, whereas it was really credited to 
profit and -J-c>s-s;-a:trd-t11e -jnry- \vere askecr to consider· -which 
portion of the debts themselves weJ·e bad or doubtful, as in that 

:ea~e th~~ '~ i,l@~icUp!er~st._ t;elatjnz tq, sti,<:;h por;tion ought to 
h;:we -,b.een _ t9-ken J_o' interest suspense _or deferred interest -
account or ·at any rate ought not to have been treated as 

·divisible profit in the profit and loss account." An attempt was 
made ~o prove that the debts themselves were bad or doubtful 

. and this is where Mr. Giles' argument fails. 
I now turn to the certificate granted by the Government 

Advocate in the case of the accused }/lower. 
The first point I have already dealt with. There was 

evidence in my opinion from which the jury could, if they so 
-desired, come to a conclusion as to whether Mower's debt was 
. good, bad or doubtful, and as regards the knowledge of Mower 
it is not an unreasona-i.>le assumption that he would kriow the 

.:affairs of his own firm and of the securities that were pledged 
"·with the Bank as security for the firm's debt, that he would 
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know the fall in the value of the securities from January 1911 
and the position of his firm as set out in Exhibit 26 (a). Then 
there are the letter Exhibit 30-whether he saw Exhibit 30 or 
was told of its <;:ontents was a question fot• the Jut·y to decide
anc\ the conduct· of his wife with regard to her moneys as also 
the other inferences that could be drawn as set out in the 
summing up. 

The second poiHt in Mower's certificate I have alt·eady dealt 
with. 

The third is that i11y learned colleague et·red in stating to 
the Jury that" the Audiior is not there for the Directors .•. 
to learn on " and in not directing the Jury that the decision in 
Dovey v. Cory (1) govet•ned the matter. The summing up, which 
was very lengthy, must be taken as a whole. In the passage 
referred to the learned. Judge was explaining how one of the 
main duties of an Auditor was to protect the shareholders. 
I am unable to hold that the jury were misled by the words 
complained of, nor can I sec that the case of Dovey v. 
Cory (I) does govern the maaer. In that case the all~gation 
that Cory was a party to the fraud was withdrawn and no. 
moral obliquity was imputed to him at the he::tring of the 
appeal. In this case actual fraudulent conduct is alleged 
against Mowei~~that he kne\v "the 'balance sheet was false 
when he signed it. The jury were told to acquit him if' 
they had any reasonable doubt abo!if this matter. I cannot 
see that there ·J.-r:as -been ·any misdirection . in dealing with 
Dovey v. Cory (1 ). 

I now come to the matter of presumptions dealt with by the · 
Government Advocate's certificate and I would say to com
mence with that the summing up must be read as a whole, and. 
that my learned colleague more than once said that his opinion 
was not binding on the jury. At page 26 of the summing up he· 
said, " I am entitled to give my opinion on this point and on 
other points of facts, but it is an opinion which does not bind 
you as I said before and you can reject or follow it as you 
think fit." Also it must be remembered that all the evidence 
tlfat was before the jury was not always referred to in connec-
tion with the pass~ges complained of. 

(1) (1901) A.C., 47'1. 
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CLIFFORD'S CERTIFICATE. 

1st presumption.-I cannot see any objection to the first 
sentence. As regards the next two there were before the jury 
the facts and considerations I have set out in discussing Ahia's 
debt. Giving thein due weight I am unable to hold that there 
.was any misdirection. 

2nd presumption..-I can see nothing wrong in the words. 
Clifford had a full knowledge that the claim was disputed and 
of the affairs of the Refinery and B.t;itish Burma Petroleum 
Con1panies. 

3rd presumption.-This was an opinion, and a strong one, 
expressed by the Judge; but it must be remembered that the 
Jury were told that they were not to be botind by his opinion 
and that they could follow or reject it as they chose. ' 

4th presumption.-I can see nothing tci object to in the first 
sentence. There were facts before the jury from which to 
deduce knowledge as I have shown above in this order. The 
second sentence appears to me to be in order, the more 
especially considering the great knowledge Clifford had of th~ 
various companies, the shares of which the Bank held as 
security for _the different_ cl~.bt§~ ____________ _ 
_ 5th presumption.-The words I have just written are equally 

.relevant to the first sentence, and.aJso the second, nor can I see 
any -godd 't-eason 'for obJection t6 the t_h1}.d 'd~iit~nce except 
-perh'aps the r~ferenc'~ to sh~phen: . - -

STRACHAN's CERTIFICATE. 

1st presumpt-ion.- I have already dealt with. 
2nd :J;resumption.-lt was left to the jury to form what 

opinion they liked. 
- -- 3rd presumption.-Strachan certain!; would be conversant 
with the estate and its affairs, and as I have said the J u·dge 
-~xpressly told the jury that they were not, to be bou~d by hi~ 
-opinion. 

4th presumption..-The words appear to me to be justifiable~ 
-They are very general and broad. 
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MowER's CERTIFICATE. 

1st and 2nd f>resum:Ptions.-I have already dealt with. 
3rd presumption.-The inference the Judge drew was based 

on facts nor was the jury bound by it. He just before said 
that he had introduced his remarks to assist them in deciding 
the two Directors' actual knowledge. 

4th presump"tion.-I have already dealt with; but I would 
say that this passage must be read with what preceded it. 
'There were grounds based on facts for saying that Mower had 
great knowledge of the state of the companies the shares of 
which the Bank held as security. 

5th :Presmnption.-The passage must be taken with what 
succeeds it, and the whole passage seems to me to be one that 
it w:1s quite fair to put forward for the consideration of the 
JUry. 

6th Presumption.-It must be remembt:red that in addition 
to the letter Exhibit 30, Allan had advised the non-payment of 
a dividend. The jury were asked to consider and not ordered 
·to draw any presumption. The second sentence may perhaps 
be too strong when the word practice is used; but there was no 
such misdirect!()n as could possibly influence the jury in their 
verdict. 

7th presu11tption.-l t.:an see no objection to the passages 
.. arid. moreover-they were m~"~ly an expr~ssioh of opinion which 
. ·the" ju:ty were.told to follow or not as _they chose. : 

8th presumption.-! can see no objection to these passages. 
They must be read with what had been said before ... There were 
.facts from which the jury could come to ·a conclusion. It was 
not a matter of constructive knowledge. There was evidence of 
'facts from which an inference could be drawn. In saying that 
Mower was not a mere dummy there was. evidence, as has been 
:put before us, to show that he was not a mere dummy. His 
.large interests alone in the various companies would iead to 
-such a ccnclusion. · Exhibit AA (2) makes Mower the senior 
•partner. The minute book of the Bank shows Mower presided 
<at meetings. 

9th presumption.-It is objected that the .evidence·is irre
:levant. I am unable to. hold that it is~ -The sum was large~ 
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over Rs. 70,000. It was at Rs. 7 per cent. Mowet· returns on· 
the 1st August. On the 11th measures begin to be taken to move· 
it out of the Bank and place nearly all of it in Government paper 
at 3t per cent. Mowet• is ~ Director of the Bank. The point 
at issue is whether the balance sheet signed on the 1st August 
was false a.td fr~udulent to Mower's knowledge. The relevancy 
of the fact seems to me to be obvious, 

There remains for consideration the last puint refen·ed by 
my learned colleague:-

·" Whether the sentences passed on the accused (;Ontravened 
the provisions of section 71 of the Indian Penal Code." 

I have no doubt that they do not do so. The essence of the 
offence under section 420 of the Indian Penal Code is cheating 
l;lnd dishonestly inducing the person deceived to deliver· 
.property. Here, not one but tlwee persons were deceived. and 
it.?duced to deliver pt•opet•ty, and each one was induced to 
deliver his property at a different time. It was not one sum of 
money that was delivered but three different sums. The argu
ment that thert:; was only one deceit practised in respect of all 
three persons does not seem to me to bring the dishonest 
inducing three separate persons within the first part of section 
71 of the Indian Penal Code. It is illustration (b) to that 
sectio_n_ iii- tl.""y opiniOn which govems this· case; -cmd ·not il·lustra• 
tion (a). 

In the re.sultl see no teason fo .. any interference and would 
. no\v com~it tl;~ appli~ants. t~ jail- -to undergo th~ sentences. 
passed on them. 

Ormond, ].-The second and third questions referred by the 
Judge relate to the objection of the defence that they were -not 
given to understand that it was part of the case for the prose
cution that the principal of the debts mentioned in Exhibits 13-
was doubtful or that the interest on th~se debts due for the six 
months previous to the 3Dth June 1911 was doubtful, except in 
so far .as interest on such debts had not been paid and the debts: 
were unsecured. Exhibits 13 were admitte.dly prepared by 
Holdsworth to show what interest shoul-d .have been put to an 
Interest Suspense Account instead of to Profit. and Loss: 
Account. Mr. Giles relied l-!pon Holdsworth's statement that 
.unpaid interest ;o.n an unsecured debt should go to an Int.erest: 
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Suspense Account unless there are very good reasons for 
believing that such interest is recoverable : even so, I think the 
pmsecution would be bound to show that there were no good 
reasons for such belief on the part of the accused ; or in other 
wo_rds, to. show that such interest was doubtful to the know
ledge of the accused. And the only practical way of showing 
that the interest was doubtful would be to show that the prin
cipal of such de0ts was wholly or in part doubtful. Evidence 
was adduced by the prosecution to show that the principal 
of each of the debts mentioned in Exhibits 13 was doubtful, 
except Murrey's-IJlurr~y was called by Mr. Giles to show that 
his debt was good-in order to show that Holdsworth's reasons 
for putting unpaid interest to a -suspense account were 
deficient; and he cross-examined the witnesses for the prose
cution as to the quality of the debts in order to show that the 
interest on these debts could honestly have been thought to be 
recoverable. This would lead one to suppose that he must 
have known that the prosecution were trying to show that 
these debts were doubtful in vrder to show at least that the 
interest on them was doubtful. Mr. Giles s.eems to have 
assumed that such evidence was adduced by the prosecution 
principally in order to prejudice the Jury; but I cannot see any 
ground for this assumption. Mr. DeGlanville understood that 
the pu1·pose for which. the prosectttlori -adduced evidence as to 
the doubtfulness of the debts .mentioned in Exhibits 13 was to 
show,that the interest should have;- gone to. suspense account; 

. and to show that the -basis adopted by Holdsworth, in putting 
Ullpaid interest on unsecured loans to suspense account, worked 
out correctly. It must be remembered that T. A. Fraser's 
interest was included by Holdsworth in Exhibit 13 (bb) because 
he thought it doubtful; and that the principal of this debt is 
not included in Exhibit 18 (a) because he could not say that 
the principal was not fully secured, whilst the unsecured debts 
of the Rangoon Oil Company and Solomon on which the 
interest was unpaid are not included in Exhibits 13 because 
Holdsworth considered those debts good. This should have 
been- sufficient to show the defence that Exhibits 13 comprised 
a list of debts prepared by Holdsworth (principally no doubt, 
though :not -invariably, upon the basis of the debts being_ 
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unsecured and the interest unpaid), in order that the prosecution 
should prove that the interest on these debts was doubtful, and 
should therefore not have been put to Profit and Loss Account. 
In Exhibits 13 Holdsworth has credited paymen1:s to interest 
which in strict accounting should have be~n credited to the 
principal, if the ·debts were doubtful. This however could not 
have been taken by the defence as an admission by the prose
cution that the debts in Exhibits 13 were goc,d. Exhibits 13 
were prepared for a certain purpose, viz. to show the least 
amount of interest that should have gone to an Interest 
Suspense Account, and the crediting of payments to interest 
was by way of a concession to the defence. In the Magistrate's 
Court Holdsworth prepared a "model" Balance Sheet which 
shows a loss of Rs. 55,000 odd instead of a profit of Rs. 1,62,277 
which would be the result, if the interest on the deb~s in 
Exhibits 13 were put to Suspense Account instead of to profit 
and Loss. If the principal of those debts was doubtful and 
put to a Reserve Account the loss appearing in this balance 
sheet should appear as being so r..1uch more. But this Exhibit 
39 cannot have been taken by the defence as 3.n admission by 
the prosecution that the principal of these debts was good, for 
the document was prepared at a time when the prosecution 
alleged criminal breach· of trust, which necessarily involved the -
badness of these debts. Moreover, Holdsworth explained that 

_he omitted the words'' CQJ1Siderec!, good" against the item of 
_ '2$ lakl~$- be~au~e _as_ h.~:_s~1c_l in_ th~ _M~~istrate~ s, Co:ur! he did net 

consider these debts good; and. as he said in the Sessions Court 
because he was not dealing with the question whethe1· the debts 
were good or bad ; and later on he explains that he prepared 
Exhibit 39· with reference to two questions, the Interest _ 
Suspense Account and what amount of debts were secured or 
unsecurc:d. · In answer to Mr~. Giles) HoldSworth says, " O:ne 
-of the grounds. on which I allege the balance sheet is fraudulent 
and dishonest is that some of the debts which were bad were 
treated as good." He was then being cross-examined as to . 
securities, so his. answer I think dearly had reference to. the 
principal of the debts and. not mereLy to debts: of interest. And 
in the Judge's notes· it is ll'e.corde:d at an early tltagl'! of the 
pr<!>ceedings. that: the doubtfulness o! the debts, had be.en a fact 
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in issue all along. It is true that the prosecution have not 
· ~pecifically stated what debts they asserted to be doubtful, 
but they adduced evidence to show that many of the debts in 
Exhibit 13 were doubtful and the defence could have had no 

. doubt that any debts asserted by the prosecution to be doubtful 
must be included in those exhibits. Murrey was called by the 

. defence to prove that his debt was good; his subpcena was taken 
· out on 17th February ; and at a later stage the defence sent for 
Major Meagher from Madras to'"prove that his debt was good. 
Allan was examined by the defence to prove that in his opinion 
the other debts were good; and they could have called other 

. evidence if they had been so mended. The doubtfulness or good
ness ofthe debts in Exhibits 13 was gone into both by the prose
cution and the defence. In my opinion the question as to the 

. doubtfulness of the debts in Exhibits 13 was necessarily involved 
in the question whether the interest on those debts should have 
been put to an Interest Suspense Account instead of to Profit 
and Loss, which was admittedly part of the case for the prosecu
tion. I think that the defence· have no good reason for saying 
that they were misled by the conduct of the case fot• the prosecu
tion, into the belief that it was no part of the case for the 
prosecution that the debts in Exhibits 13 were doubtful. 

The first question referred hy . the- J-ud.ge- reiates. to the 
. amendment of or addition to the charge. :rhe amendment was 
fully and clearly explained by the. judge to the Jury (see pages 
3, 20-and~9 of the:prinh~d 2opy0f the sun1ming up). It is urged 
that the ·Jury might have given their verdict upon a finding 
simply that the Bank had been kept open and received deposits 
when insolvent: the answer is that that was never the case of the 
prosecution and the Jury were in effect told emphatically that 
they were not to do so. The Judge told the Jury that the case 
hinges entirely upon the Balance Sheet; the keeping open of 

·the Bank was put to the Jury as a continuing invitation to per
sons to make deposits upon the strength of the representation 
contained in the Balance Sheet as.to the Bank's financial po~i" 
tion ; and if the Balance Sheet was false and fraudulent, the 
keeping of the Bank open was an aggravation of the dishone~ty 

.. of the Balance Sheet (it being admitted that the financial po~i

. tion of the Bank became steadily worse subsequent to the time 
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of the ~igning and publication of the Balance Sheet). The Judge: 
also directed the Jury that they must be satisfied with regard 
to each· of the accused that he ·knew the Balance Sheet to be·· 
false when he signed it. It is urged that the amendment of the · 
charge let in evidence as to the subsequent financial positio1l. of· 
the Bank and as to subsequent knowledge of the accused, which 
would not have been admissible for the purpose of showing the.· 
financial position of the Bank on the 30th J m:e previously, or.· 
the knowledge of the accused at the time of the signing and 
publishing of the Balance Sheet. Evidence as to the subsequent. 
financial position of the Bank would in '111Y opinion be evidence 
to go to the Jury in order tq determine its financial position on 
the 30th June previously, and would also be relevant as to the. 
dishonesty of the accused at the time of accepting the deposits .. 
The amendment of the charge was, I think, merely an ampli,fica-
tion of the charge. The accused were charged with obtaining 
three deposits on three separate occasions by means of a false .. 
representation contained in the Balance Sheet: it was a con
tinuing representation up to the bne of the deposit, and in my 
opinion operated as a representation at the time of the deposit,. 
as to the financial position of the Bank on the 30th June. If a 
Director innocently signs a false Baiance Sheet but subsequently 
comes to know that it is false, it becomes a false representation -
by him from that time. The knowledge of the accused as to the:, 
falsity pf the Balance Sheet should therefore be determined as 

. at the tixne o{the deposit;. ;t~d I thi11k tJiat 'th~ Judge should. 
h.a;~ .. d.i~ecteci the Jttry to that effect. . tile- direction of the. 
Judge that such knovvledge should be determined as at the time 
of signing or issuing the Balance Sheet was, however, in favour · 
of the' accused. The financial. position of. the Bank and know-. 
ledge of it by the accused at the time of the deposit were also, I 
think, rel~vant facts; for- if the deposit is not dishonestly received: 
there is no cheating. In my opinion the amendment of the 
charge was not bad in law and the accused were not prejudiced 
tgereby. . 

The last question referred by the Judge is whether section.: 
71 of the Indian Pen~l Code is. ~ontravened by three consecutive; 
s~ntences having been ·passed on each of the accused. . The : 
offence in respect of each of the thr.ee deposits was -~separate:: 

'-'· •.• '· ·- • ·--·~ •• • . • • ~ '· .· . . • '·' •. . • . ~f 
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:and distinct offence and therefore section 71 has not been con
·travened. I have no doubt that the Judge when awarding the 
-sentences considered them in the aggregate; and I think it would 
"have been more appropriate if the accw~ed had been sentenced 
to ~he aggregate amount of the three sentences in respect of 
·each offence, the sentences to run concurrently. 

KING,., 
'"EMPERO:R. 

The first question referred to us under the certificate of the 
"Government Advocate in the case of Clifford and Strachan, is 
whether the Judge misdirected the Jury in faili~g to direct that 
thert: was not sufficient evidence for them to decide whether 

'certain debts were bad, etc. This means :-Was there any 
·evidence to go to the Jury upon which. they could come to such 
'findings? In my opinion there was such evidence as to each 
of these debts. If so, that disposes of this question, but 
Mr. Giles was allowed to argue that the Judge had otherwise 
misdirected the Jury on certain matters in connection with some 
of these debts. This Court has no power of Revision in cases 
·tried by it in its Original Criminal Jurisdiction, except such as 
is given to it by section 434 of the Code anci by section 12 of the 
Lower Burma Courts Act. Such power must be construed 
strictly and as being limited to the necessity of the case when 
determining the question. 01~ questions of .Jaw. referred, In- my 
opinion the Court has no power to question the decision of any 
points of law other than those referred by the J udge:or referred 
under the certifi<?,ate of the Governnie~t Advocate. As regards 
the application of the decision in Dovey v. Cory (I), that case 
decided that a Director may trust his co-Di1·ectors, and if he is 
·in fact ignorant of the fraud perpetrated by them, he is not 
liable in damages. The question left to the Jury in this case. 
was:-Ifthe Balance Sheet was fraudulent, had the three accused 
.respectively knowledge of its falsity? I fail to see how the 
.decision in that case of Dovey v. Cory (I) governed the present 
·.case, or that the Judge misdirected the Jury as to the law in 
.connection with that case. 

I see no misdirection in the Judge's reference to Mr. Meugen's 
·evidence. I understand Mr. Meugen's evidence on this point tQ -
be, that if interest on a debt is credited to deferred interest 

(1) (1901) A.C., 477. 



1913. 

G •. s. 
,(:):.ltiFORD 

it. 
"KING

J:r.i~EROR. 

.Ami:ndmmt
tOI ckur!Jf. 

166 LOWER BURMA RULINGS. [ IOL •.. 

account it follows that the principal should be reserved again~t 
as a doubtful or bad debt unless there is security sufficient to 
cover the principal; and that crediting interest on unsecure<i 
loans to Interest Suspense Account presupposes that they are 
doubtful debts. 

With regard to the " presumptions " referred to in the 
Government Advocate's certificates, they are inferences which 
the Judge suggests to the Jury should or couid be drawn fk·om 
certain facts. One of the directions complained of is at page 
10 of the printed summing up where the Judge says that "the, 
Directors and the· Manager of the Bank would be likely to· 
follow the fortunes of such a debtor as Attia with special 
interest." If the only fact to support this inference was that 
Attia some years before had been connected with Mower & Co. 
itself, there ·would be no evidence to go to the Jury to find 
knowledge on the part _of the accused as to Attia's financial 
position in June 1911. But the summing up must be read as a 
whole and there was other evidence to 'support a finding as to-

. such knowledge. The Judge impre::;sed upon the Jury that they 
alone were to decide the facts and to draw such inferences as 
they thought reasonable. As to the other a!leged misdirections 
mentioned in the certificate of the Government Advocate, in 
i:ny opinion they are not misdirections. There is evidence ii1 
each case from vvhich the Jury could draw the inferences sug-· 
g~sted, J,,,,ould .dismis.s. ~he9e _apr;lic?,ti<;>J1S . 
...... .Two·m.ey.;. j.c-:"7":The reasonsJor amending the~charge are as . 
set out in the summing up. Seeing that the condition of the 
Bank grew steadily woJ•se in the interval between the issuing 
of tb~ Balance Sheet and the receipt of the deposits-2 to 2~

months later-it seemed to me that this fact was highly relevant· 
in determining the intention of the accused when they accepted 
the three depositors' moneys in October and November. The 
thr~e offences were incomplete until then, and if the Balance 
Sheet was issued dishonestly, the dishonesty was aggravated 
by keeping the Bank open when its condition was worse even 
than its true condition on August 1st. The representation 
made by the Balance Sheet was that the Bank was in a sound 
state and there was a continuing representation to this effect up· 
to the time when the deposits were paid in. But the Jury were 
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strictly cautioned against finding the accused guilty on this part 
of the charge alone. They were told also that they need not 
concern themselves as to the precise date on which the Bank 
actually became insolvent in the sense that all its capital and 
t'e!'jerves were exhausted. _This question was not fully investi
gated at the trial and I do not think it was a material question. 
It was shown that the Bank if not actually insolvent was at any 
rate in a desperate plight when the deposits were received. 

If after the Balance Sheet had been issued, the Bank had a 
sudden access of prosperity which placed it in a sound condi
tion by the time the deposits were received, there would then 
have been no cheating. For though the accused may have 
intended to cause wrongful gain or wrongful loss when they 
issued the false Balance Sheet this dishonest intention could no 
longer be imputed to them at the time of accepting the deposits 
if the state of the Bank at that time agreed with the representa
tion made by them. It appears to me that the dishonest 
intention in August w~uld not be punilihable as cheating if the 
intention at the time of accepting the deposits was not also 
dishonest. 

As regards the peincipal of the debts we have heard the 
_ ~~~rned counsel for the defence at great le1_1gth _ _?nth~i_r com

plaint that this part of the prosecution case was left in obscurity 
:until a late stage of the trial and then suddenly sprung upon 
them. It is true that printed statements were. put in embodying 

· in statistical form the witness Holdsworth's opli1ion ·aldo the 
amounts which ought to have been s.l10wn as " secured," 
and " unsecured," and the amounts which should have gone to 
an Interest Suspense Account, but we have no specific state
ment anywhere in the evidence of the amount of principal 
which should have been shown as doubtful or bad or else 
should have been reserved against. But it is cleat• that 
evidence was led in the Magistrate's Court for the purpose of 
showing that the unsecured portions ofthe debts in Exhibits 13, 
etc., were doubtful or bad, and this evidence was repeated at 
the Sessions trial. The accused Mower's learned advocate 
admits that the principal of the debts was called in question in 
the Magistrate's Court with reference to a proposed charge 
under section 409 -of the Indian Penal. Code and that this 
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evidence was also relevant on the question of crediting unpaid 
interest to profit and loss. No charge was framed under 
section 409, but the interest question was admittedly a main 
ground of attack by the prosecution in the Sessions trial no 
less than in the Committing Magistrate's Court. The evidePce 
as to the principal cf the debts being relevant on that question 
in the Magistrate's Court was equally relevant in the Sessions 
Court, and that being so, I think the Court was bound to 
consider this evidence in all its bearings, that is to say, 
the Court had to determine whether the unsecured part 
of the principal should have been treated as doubtful in 
the Balance Sheet, and not merely with the question whether 
the interest on these debts should have been put ·to Inteeest 
Suspense. 

The learned advocate fot• Clifford and Strachan does not 
admit that any question as to the doubtfulness or badness of 
the principal was ever put in issue by the peosecution. He 
contends that the evidence on this part of the case was called 
merely for the sake of prejudicing rhe minds of the Jury against 
the accused. He also urges that this evidence goes but a very 
little way towards establishing the doubtfulness of the debts, 
and that the defence could not be expected to see that the 

-·principal or the debts was really impugn-ed where the attack 
was so feeble as to be beneath contempt. But the ceoss
cexai::1ination. of ~the first witness ~oldsworth indicates that 

~. . . ~ . . -

there was at any rate at -that time no illusion as to this part 
of the p:·osecution case. It seerns to me that it was clear on 
the surface of the case that the unsecured portions of the debts 
shown jn Exhibits 13 (a), etc., were challenged by the prosecu
tion as doubtful or bad debts throughout the trial and that no 
mystery was made about it. These exhibits include all the 
debts which were admittedly reckoned as bad by the Bank 
itself at the July audit, and as regards the other debts it was a 
matter of clear inference that the prosecution challenged them 
as doubtful. For it is only when the unsecured portion of 
a debt is doubtful that any question arises of putting the 
unpaid interest on it to Interest Suspense, and this was in fact 
the line taken throughout the trial by the defence no less than 
by the prosecution. I therefore adhere to the opinion I 
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expressed in summing up the case that the complaint of 
surprise is unfounded. 

With reference to Exhibits 13 (a) and the connected state
ments relating to unpaid interest, I concur in Mr. Justice 
Or.t:nond's remarks. I think he has analysed correctly the 
arguments placed before us with reference to these exhibits. 
The facts that the debts in Exhibits 13 (a), etc., were to a large 
extent unsecured and that the interest accruing on these debts 
had remained unpaid for a long time were indications that the 
debts were doubtful. These were no doubt the primary grounds 
fo1· Holdsworth's opinion that the interest should have been 
provided for in an Interest Suspense Account and not taken as 
earned income. But the prosecution did not let the case rest 
on these indications alone. They produced evidence both 
·before the Magistrate and at the trial to show that the debts 
were doubtful debts, and the defence endeavoured to rebut this 
evidence in some cases. The Exhibits 13 (a), etc., were put to 
the Jury as showing the amounts of the debts and the amounts 
of unpaid interest and the creaits to the various accounts during 
the half-year and it was left to the Jury to decide on all the 
.materials before them whether the prosecution had made out 
their case that the debts we1•e in fact doubtful or bad to the 
.knowledge of the accused. 

lt is said that Holdsworth treated all the debts in Exhibits 
·J3 (a), etc.; as good debts e;rcept the Refinery Company's debt 
because in· Exhibit 13 (dd) he gave credit towards interest for 
all payments during the half-year except on the case of the 
Refinery's debt. It would have been more logical if he had 
treated all the debts as he treated the Refinery's debt, and the 
reasons which he gave for the difference of treatment are 
.unconvincing. I mentioned this point to the Jury. But his 
intention was clear enough. It was to show the amount which 
in his opinion ought to have gone to Interest Suspense on the 
assumption most favourable to the accused, namely, the assump
tion that all receipts during the half-year may properly be 
reckoned in reduction of the accrued interest instead of being 
reckoned as part satisfaction of the principal, the latter being 
the natural .course to follow in the case of doubtful or bad 
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I cannot see that the Jury were misdirected as to the value 

or effect of these exhibits. 
If there was a complete absence of evidence as t-o the doubt-· 

fulness or badness of the various debts it would have been 
necessary to instruct the Jury to that effect. But this was not 
the case. I reminded them of the principal facts appearing in 
evidence with regard to each of the debts, leaving it to them to 
decide as to the sufficiency of the evidence. I do not think that 
this method of dealing with the matter was incorrect. The 
learned Officiating Chief Judge has given a summary of the 
evidence relating to the debts and has mentioned several points. 
which were not specifically noticed in the summing up. It is 
unnecessary for me to go over the same ground. But as regards 
Mower & Co.'s debt it is desirable to refet· to Exhibits 92 (a) 
and QQ(I) which are now relied upon as showing that Mower 
& Co. had a large mat·gin of security which could have been made 
available for their debt to the Bank of Burma. Exhibit 92 (a) 

was put in by the prosecution and it was never contended by the 
defence that the securities shown in that exhibit as lodged with 
the Bank of Bengal and Perchiappa Chetty were more than 
sufficient to cover the liability of Mower & Co. to those creditors. 
Towat·ds the close of the case QQ and QQ(I) were put in by 
the defence bttt··ottly -for the ·purpose of showing that Clifford 
had disclosed the pos:tion of affairs unreservedly to the Bank of 
Bengal when he wentto Calcu~ta :n November 1911 to ask for 
assistanc~ from _that Bank. . H was not suggested at any time 
during the trial that these securities would yield a surplus so· 
that Mower & Co. could hav:e given a second or third lien on 
them to the Bank •of Bw·ma. The values of the immoveable 
property mentioned in the exhibits was nof examined and the 
terms of the first and second liens to which the securities were 
already subject were not disclosed. The Exhibits 92 (a) and 
QQ(I) went to the Jury without any allegation on the part of 
the defence that they bore upon the question of the goodness or 
badness of Mower & Co.'s balance due to the Bank of Btu·ma. 
They have been referred to now merely as showing that the 
defence were misled into thinking that the goodness or badness 
of Mower & Co.'s debt was not in issue. But, as I have already 
said, I think there is no foundation for this complaint. As the, 



VII.] LOWER BURMA RULINGS. 171 

defence did not rely upon Exhibits 92 (a) and QQ(I) for the 
purpose of proving Mower & Co.'s balance to be good, I think 
it must be inferred that this method of proving it would not 
have been successful. 

_ , With regard to the Aung Ban and Refinery Companies' 9-ebts 
I wish only to say that the process which a creditor would have 
to follow in order to recover the shares distributed by the liqui
dators was no~ fully investigated at the trial. It was no doubt 
incorrect to suggest that the creditor could only follow up the 
shares in the hands of the persons now holding them. The 
matter has now been threshed out and the conclusion arrived at 
is stated in the order of the learned Officiating Chief Judge. It 
shows, I think, that I was right in instructing the Jury that the 
Bank had very little prospect of recovering any substantial part 
of the distributed shares. 

Mr. Meugens said that if the unearned interest on a debt is 
credited to deferred interest it does not follow that the principal 
should be reserved against as a doubtful debt, and this rernark 
was not repeated by me to the Jury. He explained this :·emark 
by saying that the security might be sufficient to cover the 
principal but not the interest. Later on, w-hen telling Mr. Giles 
\'\'_hat _he thought of Allan's lette1· of 1st August, he remarked of 
his own accord that crediting inte1·est on unsecured loans to 
Inh~1·est $uspense presupposes that the unsecured loans are 
doubtful. He probably as3umed that ·the debtors referred to 
iri "Allan's letter had furnished· all the security they possessed 
(as indeed appears to have been really the case-see Exhibit 6). 
If the debtors were people of undoubted financial capacity apart 
from the security they had furnished, Allan would not have 
made this recommendation at all. 

In the circumstances I do not think that there was any 
inconsistency between Mr. Meugen's first remark and his second 
remark which was made with special refeeence to the circum
stances of this case as indicated by Allan's letter. I cannot admit 
therefore that there was any misdirection in what I said to the 
Jury as to Mr. Meugen's opinion about Interest Suspense. 

As regards Attia, Mr. Justice Hartnoll has indicated the 
main grounds for thinking that this debtor of the Bank was 
closely connected with Mower & Co., even after he ceased 
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to be a partner in the firm. Looking to all the circumstances 
appearing in evidence on this point and especially to the fact that 
Mower & Co. were guaranteeing Attia's debt to the extent of 
1 i lakhs, I think it is a reasonable inference that the Directors 
and Manager would follow his affairs closely. 

The Director Clifford certainly knew in July that practically 
the whole of the claim against the British Burma Petroleum 
Company was disputed. The Bank would bring serious pres
sure to bear on the British Burma Petroleum Company by suing 
them on the liquidators' claim for £70,000 or by threatening 
such a£uit. ·The effect of such a suit at tlfat time would be highly 
detrimental if not ruinous to the British Burma Petroleum 
Company. I think this is clear f1·om Mr. Williamson's evidence 
and from the terms of the Trust Deed. As a Director of the 
British Burma Petroleum Company and as a partner in Mower 
& Co., the Managing Agents, the accused Clifford could hardly 
be ignorant of the factors governing the situation. 

I stated the inference which appeared to me to be deducible 
from the facts as to Mower and Clifford's strong motive for 
keeping the Bank afloat. The inference was justifiable in my 
opinion, but it was left to the Jury to form their own concl u
swn. 

:.~J>age 24.- -- The use of the word-'' opp6rfuhities'' iri ·this pass8.ge- was 
no doubt unsuii.able. But I do not thii1k the Jury could have 
been 111isle_d l;>_y ict, . T}1.e n1e<!11i_m~ of #1e",)v:h9l~ pa{)sage from 

.: .. :which)l:lis is :.abs_trac~~d "W0.§? plainly:: that :the Jury should 
decide whether Mower and Clifford had actual knowledge of 
the state of the debts and securities, and the Jury's decision 
was to be based on the evidence before them showing the close 
connection of the two Directors with the affairs of the debtor 
companies (Aung Ban, Refinery, and Mount Pima) and with 
Attia and Cotterell. 

As regards the second extract from page 24 I can see no 
valid ground for objection. It was admittedly a time when 
Mower & Co.'s financial resources were strained to the 
utmost and when the shares in the Mower Companies which 
formed the bulk of the securities held by the Bank had much 
depreciated. Moreover, the Director Clifford's attention had 
been drawn specially to the critical condition of the B::mk's 
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affairs by the Auditor's advice not to pay a dividend. In 
these circumstances, I think the presumption was justifiable 
that Clifford who was the only Director in Rangoon was 
cognizant of the principal factors by which the profit of 
Rs. 1,62,000 was arrived at, and this presumption is borne out 
by, the report of his own speech to the shareholders on the 16th 
Decembe1· (page 46 of the Minute-book, Exhibit 4). 

The ground:: stated in paragraphs I and 2 have already 
been discussed in my remarks on Clifford's certificate. As 
regards the passage on page 10 of the summing up it seems 
to me that there is nothing unreasonable in presuming that 
Bank Managers are conversant with the financial affairs of 
borrowers. It is a principal part of their business to keep 
themselves acquainted with the vicissitudes of fortune that 
befall the clients of the Bank Of course Bank Managers 
sometimes neglect this part of their business, and if a Bank 
Manager lost touch with a borrower through mere negligence 
he might go on honestly reckoning the debt a good debt after 
it had become doubtful. Bun I do not think there was anything 
wrong in reminding the Jury of the general course of business 
in this matter. They were in,fl position to judge for themselves 
whether the accused Strachan belonged to the class of merely 
negligent ManagePs. -

I see nothing wrong in this passage. Strachan admitted 
that he discussed the qu~stion of the disputed claim with 
GliffQ!~d,_ ;:tnd h~S: .tieye,r~all~g-ed that qifford lUi sled him as to 
the nature and extent of the dispute. This being so it was -left 
to the Jury to draw their own conclusion as to what Strachan 
was told by Clifford. 

The inference suggested in this passage as to Stephens & 
Son's estate appears to be correct. As to the admissibility of 
the witness Sen's evidence about the solvency of the estate at 
various periods, I.have nothing to add to what has been said 
by the learned Officiating Chief J ucge. 

The passage objected to on this page is little more than a 
repetition of what was said on page 10 and I have already 
referred to that. 
· The learned Officiating Chief Judge has referred to the 

evidence indicating that the unsecured balance of Mower & Co.'s 
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debt was doubtful to the knowledge of the accused and I have 
nothing to add to the remarks I made on this point in dealing 
with paragraph I of Clifford's certificate. 

I have already dealt with paragraph 2 of Mower's certifi
cate. It is the same as paragraph 2 of Clifford's certificate. 

In paragraph 3 it is stated that I misdirected the Jury in 
stating to them that t~e Auditor is not there for the Directors 
and Manager to lean upon and in not directing them that the 
decision in Dovey v. Cory (I) governed the matter. 

My remarks as to the functions of an Auditor are in a part 
(page 21) uf the summing up entirely distinct from my remarks 
on the Dovey and Cory case (page 25). In dealing w:th Auditors 
I pointed out that their principal duty is to protect the share
holders, to see that the Directors and Manager are issuing 
true Balance Sheets. In that connection the statement that 
the Auditor is not there for the Directors and Manager to lean 
upon seems to be appropriate. The Jury would understand 
that I was merely emphasising the principle that it is the share
holders who are entitled to rely on the Auditor as a check on 
the Directors. The remark would have required qualification 
if I had used it in commenting on Dovey v. Cory (I) in a later 
part of the charge to the J u:·y. I pointed out to them the 

·aifferehcesbefWeeri the facts 6f that case-and this, bLi"f did not
call attention to the ruling of the House of Lords which was to 
!he effecttJ:laLthe Directqr Cory_, ·,yf!lL11Qt ]?o_upd to go into 
details himself an_d , w_a~ ,_nQt ___ to::_blam_e __ for :acting on the 
assurances of his co-Director and Ma-nager that all was as it 
should be. It seems to me that the present case is sharply 
-distinguished from Dovey and Cory by the evidence direct and 
indirect of knowledge on the part of the accused Mower and 
Clifford who were not only Directors of the Bank but them
·selves constituted the firm of Mower & Co. which with its 
-connected Companies and firms absorbed by far the greater 
part of the funds of the Bank, and who apparently instituted 
the Bank with the main object of financing these various 
enterprises. Having regard to Mower's arrival from England 
on the very day on which he signed the Balance Sheet it might 

(1) (1901) A.C., 477. 
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have been better to remind the Jury expressly that Mower, 
if he had no reason for suspicion, was entitled to accept the 
figures as set before him by the Manager and Auditor. But I 

·do not consider that the omission amounted to a misdirection 
in the circumstances. 

G. S. 
CLIFFORD 

11. 

KING
E:r.IPERO:R. 

~The leat·ned Officiating Chief J ud~e has dealt with the p ~ ara. 4· 

presumptions or inferences extracted in this paragraph and I 
·concur in his r..!marks. In each case I merely stated to the 
. Jury my own opinion as to the inferences that might be drawn 
from the facts appearing in evidence. I think the inferences 

·were reasonable, but in any case the Jury were left free to 
·form their own opinion on the facts. 

As to the sentences I agree with my learned colleagues. Sentences. 

'The money was taken from the three depositors each on a 
·different date, arid as I have already pointed out the dishonest 
intention which is the gist of the offence in each case is not 
merely the dishonest intention when the Balance Sheet was 
issued but the dishonest intention at the time when the offence 
was completed by the acceptance of the deposit. I cannot 

::see therefore how the three offences can be regarded merely 
.as parts of one composite offence under the first part of 
:section 71 of the Indian Penal Code. 

-r -concttr therefore in thinkini-that the three applications 
.:should be dismissed. 

Charge to the jury. 

GENTLEMEN OF THE JuRv,-It is nearly eight weeks since 
you were empanelled for the trial of this case, which is perhaps 

.as important and at the same time as intricate as any case in 
the history of the Chief Court. It would be difficult for me to 
speak too highly of the patience and attention with which you 
have followed these lengthy proceedings and of the personal 

:sacrifices which you have made in attending Court for so many 
.days. I feel confident that you now have a thorough grasp of 
the main facts of the case and the questions which you have to 
-decide. Several questions of law have been raised on which it 
will be my duty to instruct you, and in the course of summing 

.. up the evidence I shall have to express my opinion, more or 
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less strongly on the principal questions of fact. On questions 
of law you have no alternative but to accept my decision ; but 
where the question is one of fact .you must always remember 
that the duty of deciding it rests with you alone. Though I 

niay tell you what strikes me as a reasonable conclusion from 
the evidence on any particular point you are not bound to 
agree with me in my opinion but you are at perfect liberty to 
form your own judgment. I am exceedingly ;5lad that there 
are severgl gentlemen on the jury with an intimate knowledge 
of banking and accounts, men who are specially competent to 
deal with the difficult questions of banking practice and proce
dure that have arisen in the case. It relieves me of much 
anxiety to know that the decision of the case rests with men of 
business who will be able to apply ordinary business standards 
in weighing the evidence and the probabilities. It is also a 
great source of satisfaction to me that the three accused have. 
been so very ably defended. You have been addressed for 
seveeal days by the learned counsel for the defence and I think 
there is no point and no argumen: to be urged in their favour 
which has not been laid before you fully and clearly. What
ever may be the result of the case I think the accused persons 
will at any rate be unable to reproach their advocates with 
want of skil1-0F--want-o:f.-zeal-in-- their def-ence.-

Now I will say a few words as to how this case came to be. 
instituted .. The accused Mt·. Mower and M;. Clifford were 

---Directors alld. -thiacct;sed- Mr. Stra;;h<l.n. ~~s-the" Manager of 

the B~i1k of :J3u:r~a, a~1d a balance sl:ieet with birectors' report 
was issued over their signature on the 4th August 1911 for the 
half-year ending 30th June. This balance sheet represented 
that the Bank had earned a large profit during the half-year_ 
and out of this profit it was recommended by the Directors that 
a dividend at the rate of 7 per cent. per annum should be paid 

to the shareholders ; that is the same rate as in the previous 
half-year and I think in the half-year before that also. It is 
beyond dispute that the position of the Bank, according to this, 
report and balance sheet, was sound and prosperous. The. 
Rev. Mr. Cumming on reading the report and balance sheet. 
thought that the Bank must be exceedingly prosperous. Mr .. 

Black, an experienced Banker, s~ys. that the balance sheet. 
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appeared to him sound and satisfactory. The balance sheet 
was certainly calculated to create public confidence in the 
stability of the Bank and to lead depositors to believe that 
their money would be safe if they placed it in the Bank. Less 
th?n three months afterwards the affairs of the Bank had come 
to such a pass that without assistance from outside the Bank 
must close its doors. The Directors applied to the Bank of 
Bengal for assistance and as that Bank could not see its way 
to give the desired assistance, that is to say, could not accept 
the proposal to take over Mower & Co.'s loans aggregating 
some 45 lakhs of rupees, the Bank closed on the 13th Novem
ber: it was then clearly impossible to carry on any longer. A 
large number of deposits were falling due in November and 
there was good reason to believe that all deposits would be 
withdrawn : a feeling of uneasiness about the Bank was 
abroad, the shares of the Bank wet•e falling and a run on the 
Bank was imminent. The Manager and Directors realized 
that it would be impossible to issue a favourable balance sheet 
for the half-year ending 31st becember 1911. It is clear that 
the continuous fall in the value of the securities lodged 'vith 
the Bank had a good deal to do with the collapse, but the mere 
fall of securities was not sufficient by itself to account for it, 
for the fall in securities was a phenomen-on that affected other 
Banks also. At any rate the striking contrast between the 
prosperous outlo.ok of the Bank as represented in .the balance 
~heet of the 30th June and the report issued: with: the balance 
sheet and the actual state of affairs after .. such ·a short interval 
gave rise, after the closing of the Bank, to an enquiry as to the 
truth of the statements and the figures in the balance sheet 
and report and the present prosecution is the result of that 
enquiry. It is alleged by the prosecution that the balance 
Sheet and Directors' .report were false and fraudulent to the 
knowledge of the Directors and Manager; that instead of 
making a profit the Bank had in reality suffered a loss 
during the half-year; that if the truth were known about this 
a run on the Bank would have inevitably followed and that the 
accused persons issued the balance sheet and kept the Bank 
open with the object of deceiving the public and concealing the 
true state· of affairs on 30th June, rather 1 should say on 4th 
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August, the date on which the balance sheet was isstred. The 
Closing of a Bank is an event that gives rise to all sorts of 
.comments in the Press and among the public. It is now 17 
months since the Bank of Burma closed and during that time 
the conduct of the D'irectors and Manager, their motives and 
intentions, the policy by which they were guided, and the 
causes of the collapse of the Bank-all these matters have 
been the subject of gossip in clubs, hotels, anG. other resorts. 
Also when a Bank fails the. air is filled with the lamentations 
of the unfortunate people who have lost their money 
and the atmosphere generally is not 'likely to be friendly 
or even fair to the management of the Bank We !mow 
from the evidence in this case that the general attitude 
towards the Directors and Manager was one of resentment, 
not to say hostility. This being so, the learned advocates 
for the defence were certainly right in warning you to 
free your minds from all prejudice, and I cannot too strongly 
impress upon you the importance of doing so. You should 
clear your minds as far as you can from anything you may 
have read in the newspapers, or heard spoken outside about 
this case. You are to deal with it in the light of what you 
have seen and heard in this Court and to discard everything 
~lse. The materials for· your· decision are·the evidence· that 
has been put before you and the inferences you can draw from 
that evidence as reasonable and sensible men of business. It 

"r~ ~~!)T cofn.wqri ju~tl~e~-to \he aG·c~.t~~d tl:~~t -y~~ ~hould base 
. ··-··· ··.·-··- .. . ······· ....... . 
your decision on these materials and on nothing else. It is 

per haps hardly necessary for me to remind you also that the 
accused are not on their trial for mismanaging the Bank or for 
dealing imprudently with its affairs. You may have formed 
opinions adverse to the accused on this score, but however 
imprudent their management may have been that is not a 
matter which should influence your decision at all. It is not 
part of the charge that the accused mismanaged the affairs of 
the Bank. The charge against the accused is briefly that, by 
means of a false balance sheet and Directors' report and by 
keeping the Bank open as a going concern .after it had become 
insolvent, they deceived certain specified persons and dis
honestly induced these persons to deposit their money in the 
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Bank, with the result that they lost their money or the greater 
:part of it. Three persons are picked out from the mass of 
depositors because the law does not permit of more than three 

--charges of the same kind to be tried jointly in one trial. 
Strapge as it may seem, to issue a false balance sheet does not 
by itself constitute a substantive offence under the Indian law . 
. It is an offence under section 74 of the Companies Act not to 

. issue a balance s~1eet at all ; the Directors are bound to issue 

. a baLAnce sheet and if they fail to do so they are liable to a 
fine under that section, but there is no specific offence of 
issuing a balance sheet knowing it to be false and fraudulent. 
The prosecution were therefore obliged to h:ave recourse to 

.. that part of the Indian Penal Code which deals with cheating. 
Cheating is defined in section 415, Indian Penal Code (reads 
it). That is the general definition of cheating, but you see 
that it includes some kinds of cheating th<J.t do not concern us 

.. at all in this case. The whole of the latter part of the section, 
for example, has nothing to do with this case at all : the part 
about intentionally deceiving the person and so on, that is not 
germane to this case at all. vVe are concerned -only with the 

·kind of cheating which is described more fuily in the later 
· section of the Code which makes it a punishable offence to 
. cheat; ·and thereby dishonestly induce the person deceived to 
. deliver any property to any person. The accused are charged 
with che<!-tit?g in this \yay tlje three depositors named in the 
-charge sheet. This kind of cheating, .that is cheating by 
dishonestly inducing the delivery of property, is of course 
included in the general definition which I have just read, but 
the law regards it as an aggravated form of cheating and 
therefore provides for it in a separate section which is section 
420. The only part which concerns us is the first part, "\Vho
.evet• cheats and thereby dishonestly induces the person deceiv
ed to deliver any property to any person, ·• ··· ··· 
shall be punished" and so on (section 420). You will see that 
the elements of the offence are, that the accused has deceived 
s0me person and that the accused has thereby dishonestly 
induced the person deceived to deliver property to any person. 

·The word " property " includes money and the word " person " 
<includes a Company, ;such. as a Bank. Thus the offence is 
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committed if the depositors named in the charge or any of Lhem, 
have been deceived by the accused and have been dishonestly
induced by the deceit to pay money into the Bank. But it is. 
very necessary to explain to you t~at the word " dishonestly " 
in this section or in the Penal Code generally is not used in its_ 
loose popular sense but is strictly defined in the Penal Code 
and I will read the definition to you (reads section 24). You see-. 
he must do that with an intention of causing wrongful gain to 
one person and loss to another person.-- Then the words, 
" wrongful gain " and " wrongful loss,'' also have a technical 
meaning as used in the Penal Code (read's section 23). The word 
" unlawful" there is not defined in the Penal Code, but there can 
be no doubt, I think, that it applies to such a case as the issue of a 
false balance sheet to the public and that a Bank which obtains 
money in that way is not legally entitled to it. If the Bank 
obtained money by issuing a false balance sheet, then that gain 
would be wrongful gain. But you will observe that in the defi
nition of " dishonestly " the intention of the doer is an essential 
ingretiient. A man's act may cause wrongful gain or wrongful 
loss, but it does not necessarily follow that he is dishonest if it
was not his intention to cause the wrongful gain or wrongful 
loss : so that, in a case of this kind, you have to determine 
whether the accused had the dishonesCinterttion -thatthe law 
expressly requires. Now, a man's intention is something hidden 
in· his mind and .. the only wa~ . to . discover the t1:;t.ture of _his 
intention- is to obse_rv~ his- exterha)- actg,:.words and conduct. 
You have riot only to look at what he did and said but you have 
to consider also what must have appeared to him at the time to 
be the natural consequence of what he said and did. From 
these observations and consideration you can determine by 
inference what was his intention in saying or doing it, for a 
man is presumed by law to intend the natural and ordinary 
consequences of his acts. Thus, take the case alleged by the 
prosecution against these accused-the case of a Bank weighed 
down by a large amount of debt which there is little or no pros
pect of realizing. The Directors and the Manager in these 
circumstances conceal the true state of affairs by issuing· a 
false balance sheet representing the Bank to be in a sound and 
flourishing condition; and they keep the 8:;~,rtk QP.en and continue_ 
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to invite and receive deposits for over three months, just as if 
·everything was in order, and in consequence of this action of 
the Directors and the Manager members of the public deposit 
money, all of ~hich they lose by the failure of the Bank soon 
a£t,erwards. If such were the circumstances-! am of course 
only now putting the prosecution case in a purely hypothetical 
form-it would be right to presume th;:~t the Directors and 
Manager intended to cause wrongful loss to depositors and 
wrongful gain to then-:selves, which loss and gain resulted as 
the natural consequence of their acts. It matters not what the 
motive was. Motive and intention are two different things. In 
the hypothetical case which !have just put to you the motive 
might be to enable the Bank to prevent the collapse of a number 
·of commercial ventures in the success of which the Bank or the 
Directors of the Bank were more or less directly interested. 
There would be nothing necessarily improper in such a motive, 
but if wrongful gain or wrongful loss is intentionally caused it 
matters not what the motive was. The motive does not affect 
the criminality of the act or series of acts concerned. It there
·fore comes to this. You cannot find the accused guilty of 
cheating as charged unless you are satisfied that the balance 
sheet was in fact false to the knowledge of the accused ; that 
the natural result Of publishi-iiinhis·b-alance"slieet arid keeping 
the Bank open was the payment of money into the Bank by 

:depositors _and that in the drcumstances of the case the depo; 
_-sitots would as a n<ttural consequence lose their- money- or part 
of their money. You will remember that I altered the charge 
by adding certain words " intentionally keeping the Bank open 
as a going concern after it had ceased to be solvent". The 
reason for this addition is that the publication of the balance 
sheet alone did not complete the inducement to depositors. 
Even if the balance sheet were false there could be no cheating 
unless the Bank was kept open afterwards. The balance sheet 
was published in August 1911 but the last ofthe three payments 
·did not occur until the 9th November. The baiance sheet, 
. therefore, was before the public throughout the intervening 
· period and" the feeling of security engendered by the balance 
:Sheet and Directors' report was operative up to the time of the 
lasLof cthe .three deposits in November. During all this time 
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the Bank kept its doors open for the receipt of deposits among: 
other things. If the purpose of issuing that balance sheet was·· 
to deceive the public as contended by the prosecution, the·· 
action of the management in keeping the Bank open w~s a neces- .. 
sary factor in the execution of that purpose. In other words, 
it may be said according to the prosecution that the Bank v,ras 
kept open in pursuance of a design of which the first overt act 
was the issue of a false and deceitful balance sheet. 

Now the Bank was a Company incorporated under the Ind7an. 
Companies Act and limited by shares. The Act prescribed the· 
form of balance sheet of which you have, copies. It is laid down 
in the Act that the balance sheet is to contain a summary ofthe · 
property and liabilities of the Company a1•ranged under the heads 
appearing in that form or as near thereto as circumstances 
.admit. The act r~quires a balance sheet to be published yearly, 
but in the Articles of Association fl-amed for this Bank under the 

• Act it is further provided that a balance sheet shall be published 
half-yearly and you may take it that the provisions of the Com- .. 
panies Act regarding balance sheets apply fully to this balance 

Pag-e 4 o/ tiie sheet of the 30th June 1911. I should tell you that the provi
sunzm£ng up. sions about issuing balance sheets are contained in the part of 

the Act which relates to the " Protection of Members, " th::tt is, 
shareholders. The balance sheet is inte-nded by lavv.to be a coi< . 
rect summa1·y of the Companies' financial position, so that all 
who .have relations with the Compar.y may have ·1~1ea11s of know
i11g how .the Company st?-Dds. fi11ancia]ly _?-net w.b.eth_er it is safe 
to deal with it. ·I should also point out· that a Bank balance 
sheet is not necessarily a true balance sheet merely because it 
sets forth correctly the totals of the different accounts in the 
Bank. It would be no safeguard to the public tmless it showed 
with reasonable fidelity the true state of affairs in general terms. 
Thus, if credit were taken in the books for assets which did. not · 
exist or if the assets were grossly overstated in the: books and 
transferred with arithrrietical correctness to the balance. sheet 
with the effect of inflating the assets by large fictitious sums • 
then the balance sheet would be a false balance sheefthough it· 
might be in perfect agreement with the books of the'Bank. 

You have seen many balanf'e sheets in the course of this case • 
~pel. it is evident from thes~ ~!1.::tt. the pre~crib~g form is not.: 
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strictly · followed in practice-there are wide departures from 
it-for example, the assets side of the· prescribed form has a 
heading "Doubtful and Bad debts. " But though probably every 
Bank has some doubtful or bad d~bts included amongst its assets 

' YO.lf _will search for them in vain in the balance sheets. They 
are there but only in a veiled form being included among the 
debts considered> good. We have the opinion of several expert 
accountants thc..t this course is unobjectionable but with this 
important proviso, viz., that the bad and' doubtful debts are fully 
reserved against on the liability side of the account. That pro
viso is essential; for example, the Bank of Burma admittedly 
had some Rs. 2,94,000 doubtful or bad debts which they showed 
among the good debts on the asset side, but on the liability side 
they included a secret reserve or contingent fund for aboi.tt the 
same amount--1 believe it is a few hundred rupees more than 
the actual amount of the bad or doubtful debts. No dishonesty 
whatever can be imputed to them for reckoning these doubtful 
or bai debts as good assets as they reserved against them on the 
liability side. In doing this they were merely acting according 
to the recognised practice of Bankers and Auditors all over 
India. But if the doubtful or bad debts are not reserved against 
on the liability side then the Bank is bound to show them spe
cifically as doubtful or bad debts on the asset side and if there 
is a special reserve fund for doubtful or bad debts on the liability 
side-but this reserve is no!:_ sufficient to cover the whoi~-of- the 

·debts known to be doubtful or bad;· then the difference; • that is 
the excess of doubtful or bad debts, must be disClosed expressly 
as doubtful or bad debts on the asset side. This appears to be 
common sense and we have Mr. Meugens' authority for it and 
his opinion agrees with the other expert accountants who appea1• 
as witnesses in this case. 

In the prescribed form of balance sheet you will see that the 
primary division of debts on the assets side is entered as " Debts 
which are considered good " and " Debts which are doubtful or 
bad:" that is the main line of division. Then "the debts con
sidered good" are subdivided in heading 6, " For which the 
Company holds bills or other securities" and 7 " For which the 
Company holds no security." There has been some doubt as to 
which of the good debts should go under heading 6 and which of 
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them under heading 7. Heading 6 seems wide enough to: cover 
any kind of security. Even the sole promissory note of a debtor 
is a security though it may be a security of a very attenuated 
kind. The Act does not distinguish between high class security 
and security which may be called merely nominal security. 
Moreover, it might be permissible to include under the first head 
a debt for which security is held however much the security may 
have depreciated, for the debt will still be a deht for which the 
Company holds bills or other securities, that is to say, the depre
ciated security is still available for the whole debt although the 
security when realized may not yield anything like the amount 
of the debt. But if it is still a good debt-that is the main 
point-then it could properly remain under head 6. In short, 
whatever the views of auditors on this subject may have been, 
the Act does not require that the good debts entered under 
heading 6 should be good debts which are fully secured. 
Mr. Holdsworth and, I think, Mr. Tanner construed the head
ing in this way. They thought the debts to be placed under 
heading 6 should only be dehts which are fully secured ; but I 
think they are wrong. It may be that the Legislature intended 
that only debts which are fully secured should be put under 
heading 6, but we cannot consider what the intention of the 

-- Legislature may have- been except in so -far as-the intention is 
expressed in the words of the enactment. We must look at the 
actual words, ;;tnd in this ca:;e I think"the plain m~aning is that 
any debt for vvl1ich there is S~Cttrity may go _unqer}H~ading 6 and -
not merely fully secured debts. You will see, gentlemen, that 
in my opinion at any rate, there was no obligation under the 
Companies Act to show the good debts fully secured separately 
from those which are not fully secured. But from Mr. Allen's 
and Mr. Meugens' evidence it appears that auditors generally 
have decided for themselves that the classification of good debts 
in subdivisions 6 and 7 of the prescribed balance sheet is mis
leading and therefore a practice has grown up among auditors 
in India of showing under heading 6 only fully secured debts 
or the fully secured portions of partially secured debts. This 
has been the usual practice of Bankers and Auditors for some 
time and it appears as a matter of fact from the Manager Mr. 
Strachan's written statement in this case and from the Auditor 
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Mr. Allen's evidence about the balance sheet of 30th of June 
that they distributed what they treated as good debts between 
headings 6 and 7 on these lines, that is to say, they put those 
parts of the debts which they considered secured under heading 

'6 and those parts which they considered unsequl·ed under 
heading 7. But it is obvious, gentlemen, that we could not 
hold the Manager and Auditor blameworthy if we find that 

. some of the deb~s under heading 6 'are as a matter of fact not 
·fully secured and should under their scheme have gone under 
heading 7. So long as the whole of the debts are good debts 

. and so long as some security is held for the debts under heading 
6, there would be no reason to find fault. You may think that 
the safeguard afforded by the publication of a balance sheet 
will be much weakened if a Bank is at liberty to put under 
heading 6 a debt for which it holds any security, even a promis-

:sory note of a debtor, or however much the security may have 
depreciated. But as a matter of fact the really important safe
guard is not in the subdivision of good debts into secured and 
unsecured but lies in the main classification of debts into good 

. debts and debts which are doubtful or bad. If a debt is really 
a good debt it matters not to the Bank or to the public whether 

·the certainty or practical certainty of recovering it depends 
upon the fact· that specific security is held sufficient to recover
~the full amount of the debt or whether, as often may be the 
. case, the :certainty of recovery depends upo?- th~ high_financial; 
:standing ·(j)f the porrower. Of cou_rse, if the del;>t is classed as 
.a good debt because actual securities are held of a value equal 
:to the full amount -of the debt and if these securities afterwards 
.depreciate or cease to be available then it becomes a question 
not of transferring the unsecured portion from heading 6 to 7, 

:but of transferring it from heading 6 to heading 8 "Doubtful 
:and bad debts." It behoves the management of the Bank in 
-each case of that kind to consider whether they have sufficient 
:reason to consider it as a good debt any longer having regat•d 
.to the depreciation or extinction of the security. That appears. 
to be the crux of the whole matter. I am not going to lay down 
:a definition of a good debt in the abstract : it is not a term of 
law : it is a business term and it is for you as men of business 
to apply what you regard as the proper business standard in 
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deciding on the evidence before you, whether any particular 
debt is good or not. If a debt is not good it follows that it is 
either doubtful or bad and here you will bear in mind that the 
question whether a particulat• debt should on its merits be 
classed as good or not, would often be a matter upon which 
opinions might honestly differ. Where there is room fo-r such 
an honest difference of opinion no Bank official could be blamed· 
for taking the more favourable rather than thE. less favourable 
view. It lies upon the prosecution when they say a debt is 
doubtful or bad to prove it strictly to your satisfaction and if 
you think, after considering all the circamstances, that there is 
still room for an honest difference of opinion as to the classifica
tion of any particular debt you should take the more favour
able view rather than the less favourable. But I need ha1·dly 
say thet·e are cases also in which there is no room for any such 
difference of opinion : cases in which no t•easonable man could 
honestly hesitate to class a debt as other than doubtful or 
bad. 

Now, gentlemen, in what respects is it contended by the 
prosecution that this balance sheet is false and misleading? 
We have spent a good many hours in hearing opinions and 
arguments about the omission of a note in the balance sheet, 

-about the -pledge of 5 lakhs·of the Goveri1ment paper to the 
. Bank of Bengal and about the way in which the contingent 
fund of I{s. · 2,94,00() 'h_as_. b~en _:manipubted. I use the word 
':.:J!~~~q_i,~~Jated-" h~r.e in n~ bad or sinister sense .. As to the 
question of Government paper I think the general effect of the 
evidence is that while it wouid have been better to mention the 
matte1· prominently in the balance sheet, yet there was no 
positive obligation on the Bank to show it and we have good 
authority for saying that it may not have even occu;·ted to the 
Manager or Auditor that an express disclosure of the fact of 
this pledge was called for. I will not weary you by recalling 
in det'ail what e<.,ch of the expert witnesses has said on this 
topic. The whole of the eviderice has been printed and is in your· 
hands. I think I have stated generally the effect of the expert 
evidence on this point. It appears that whatever the man in 
the street may have thought, at any rate a man versed in 
accounts would not think that the whole of the 15 lakhs of' 
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Government paper on the assets side were free from liability 
seeing that there were nearly 5 lakhs on the other side of the 
balance sheet which are noted as " Secured per contra." In 
my opinion the worst that can be said of this matter is that if . 
the balance sheet were otheewise false and deceitful the omis
sion of a note about the pledge of Government papet• would to 
some extent tend to assist the fraud which was contemplated. 
On the other h;o\nd if the balan~e sheet is otherwise true and 
honest then the omission of the note about the Government 
paper has no sinister significance whatever. Then Mr. Holds-
worth laid geeat stress upon the method adopted by the Bank 
in dealing with the contingency fund or secret reserve for 
doubtful and bad debts which amounted to Rs. 2,94,000 and is 
included in the item of 118 lakhs on the liability side. His 
opinion was that the amount of the doubtful and bad debts for 
which the contingency fund was reserved should have been 
shown under head 7 and not under head 6 on the asset side. 
Now in this balance sheet the amount of the doubtful and bad 
debts is included in the heading corresponding to number 6, 
that is, 116 lakhs odd. The effect of this according to 
Mr. Holdswoeth is to make the balance sheet moee attractive 
by t•educing the figuee of unsecul'ed debts from Rs. 9,36,000 odd 

G. S. 
CLIFFORD·· 

KING
EMPEROR~ 

to Rs. 6,3s;ooo odd an-d coreespondingly increasing the flgure of Pa.[{e 6 of the 

secueed debts from 113 lakhs odd to 116 lakhs edd. This summing up •. 

qpinion of Mt·. Holds.worth is no doubt based to some extent on ; 
his assumption that heading-6, "·Debts considered good for. 
which the Company holds bills· and other secut·ities," can lc.w-
fully include nothing but fully secured debts, but this assump-
tion I have alt·eady held is erroneous. I think, gentlemen, in 
view of the evidence of other expert Banket•s and Accountants, 
we have no alternative but to reject Mr. Holdsworth's opinion 
on this point. It appears that having provided for Rs. 2,94,000 
for bad debts in the seceet reserve no exception can be taken to 
the way in which those debts were shown on the assets side. 
Mr. Meugens gave us his opinion that, according to the strict 
reading of the prescribed headings 6 and 7, the Bank would be 
justified in showing the whole of theit• debts under heading 6 
and nothing under 7, al-ways assuming that they had some 
security for all the d,ebts and that all the debts could honestly 
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be considered good debts with the exception of Rs. 2,94,00() 
which was specifically provided against. I have given this my 
most careful consideration and I have come to the conclusion 
that Mr. Meugens' opinion on this point is correct. 

So that now we have carne to close quarters with the funda
.mental issue in the case, anrl that is whether the balance sheet 
·is false in taking credit as good assets for a large -amo11nt of 
·debts which could not h9nestly be considerec: as good debts 
. and in crediting to profit and loss and treating as earned income 
·divisible as profit a large amount of interest on these doubtful 
. and bad debts on which interest was uilpaid and which there 
was no reasonable prospect of recovering. 

Before I go any further I think I had better comment on the 
protest which was made by the learned Counsel for the defence 
to the effect that we have no right to deal with the question 
whether the principal of these debts was good or not. The 
learned Counsel for the defence contend that the prosecution 
has all along impugned the balance sheet only on the grounds 
that unearned interest was dishonestly put to profit and loss, 

·that the contingency fund of Rs. 2,94,000 was dishonestly dealt 
with and that the omission of a note about the 5 lakhs of 
·Government paper was dishonest. They say that to impugn 
;the i:fct1on ·afthe-Bank in treating the principal of the debts as 
,good assets is to introduce fresh matter of which the accused 
i ha!f rio .n_otke ·a~~ 'Yhich 'they were not prepared to meet. I 
<confess that these~ali'gument\'l took me by~surprise- and I think 
:theyllack substance and reality. It is true that a good deal of 
:time has .been consumed in hearing evidence and arguments 
.about the contingency fund Rs. 2,94,000 and the 5 lakhs of 
•:·Government paper, matters which as it now appears are of 
-comparatively minor importance. But what has been the 
-essence of the charge against these accused from the outset? 
Has it not been that they dishonestly declared a large profit 

.and distributed handsome dividends when there was in reality 
mo profit at all but a serious loss? What does that mean if it 
·does not mean that they reckoned as good assets a large mass 
,of doubtful and bad debts? How can it be supposed that the 
;only question raised by the prosecution with regard to the 
debts is that the Bank showed as se<;:IJr~g what they should have 
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shown as u'nsecured ? If a debt is really good it is a matter of 
smail consequence to indud'e it in one subdi'Visionof good debts 
rather than in the other subdivision of good debts. The main 
thing about it is that it is a good debt, whether it is good by 
re~~ori of the security held or by reason of the unquestionable 
capacity of the debtor apart from ariy specific security. The 

. expert witnesses have been questioned not only as to the 
necessity of pu-::ting interest on doubtful o:r bad debts to an 
interest suspense account but they have al·so been questioned. 
as to the necessity of making special reserve provision against: 
the principal of such d~bts and as to the necessity of showing, 
them expressly as doubtful or bad debts if no such provision is. 
made~ It has never been suggested by the prosecution that a. 
debt which is merely unsecured must necessarily for that 
reason alone be' treated as a doubtful or bad debt to be 
provided against as regards the principal in a special reserve. 
fund and as regards the interest in a suspense account. What 
the prosecution have contended all along is that we have here 
a large n1ass of unsecured debt which having regard to the 
circumstances of the debtors as disclosed in the orai and docu
mentary evidence could not honestly be treated as good and 
should therefore have been reckoned as doubtful or bad, that it. 
Was·wrO'I'fg and dishonest to show a large profit on the strength 
of such debts and that it really amounted to paying profits out 

.. of the monies of depositors It is for you to say whether the. 
prosecution have established these contentions to your satis-.. 
faction. 

Mr. Holdsworth prepared a tentative balance sheet, exhibits. 
39 and 3D (a), showing the position of the Bank on 30th J urie · 
according to his view. In that balance sheet he did not divide 
the debts into those considered good and tho\>e which are · 
doubtful or bad. He divided them only into secured debts 
and unsecured debts. But though he did not divide the un
secured debts in his balance sheet into good debts and doubtful 
or bad, it is our duty to consider this matter as an essential 
part of the case and to decide it according to the materials at 
our disposal. 

The prosecution, it should be noted, have not contended 
that any debts should be shown specifically as doubtfuL or. bad~. 
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in the balance sheet if they are reserved against on the opposite 
side. The contention is that a large amount of doubtful or bad 
debt which is nowhere reserved against has been included 
among the good debts .. 

I would also say that it does not lie on the prosecu~ 

tion to show that a debt is: absolutely bad. It is sufficien_t 
for the purposes of this case if it can be shown that a debt 
is so seriously doubtful that it could not horestly be treated 
as a good debt, that is, without at the same time providing 
for it in a special reserve or otherwise on the liability side of 
the account. 

I will now ask you, gentlemen, to refer to the detailed 
statistics about loans and interest which have been submitted 
by the prosecution. They are contained in 18 (a) and 18 (b). 

Will you kindly refer to these and exhibits 13·(a), (bb) and (c) 
and exhibit 13 (dd). These exhibits give in tabular form the 
result of Mr. Holdsworth's examination of the accounts of the 
Bank as it stood on the 30th June. It has been shown that 
exhibit 18 (a) is not entirely free from inaccuracies but the 
mistakes in it, such as they are, have been brought to your 
notice and corrected. The defence have prepared a similar 
statement, exhibit LL, which gives practically the same figures 
as are contained in Mr. Holds'.'.'Orth's statement except that a 
value is given to certain shares which Mr. Holdsworth treated 
as valueless, but in all o.ther respects I think the figures and 
information givenin exhibit 18 (a) have been adopted in the 
preparation of defence statement, exhibit LL. I think you will 
agree with me that the errors which were brought to light in 
exhibit 18 (a) are not errors of any serious consequence, that 
is to say, they do not materially affect the inferences to be 
drawn from the printed statements. Mr. Giles went so far as 
to say that this statement of loans and overdrafts is not admis

. sible in evidence because it is not a correctabstract and because 
it is not made up from the books of the Bank. I admitted the 

. statement in evidence and you must assume I admitted .it 
f'ightly. Mr. Holdsworth's evidence show that besides com
paring it with exhibit 18 which was the original statement 

:presented in the Magistrate's Court, he also checked it with the 
. .audit papers and sec!Jrity register as regards the security.· It 
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:is not disputt>d that it shows the amounts of the debts correctly. 
,~n the important case of Mower & Co.'s debt the nature and 
number of shares shown in exhibit 18 (a) correspond with the 
information given to the Official Liquidator Mr. Holdsworth by 
Messrs. Mower & Co. in exhibit 92 (a), and Messrs. Mower & 

·Co.'s account is the most important account of all. Exhibit 
18 (a) is open to criticism on the ground that it does not show 
some securities v;hich Mr. Holdsworth considered as valueless
_promissory notes of debtors and joint promissory notes in a few 
-cases, the personal guarantee of Mower & Co. in the case of 
Attia, and one or two o~her securities to which Mr. Holdsworth 
:found that he was unable to assign any definite value. I think 
<it would have been better if he had put in every kind of security 
even those he thought worthless ; but we know by now what 
those securities are and we are in a position to consider all 
'these securities along with those shown in exhibit 18 (a). As 
regards the mistakes which were brought to notice in exhibit 
18 (a) I am not surprised to find that mistakes have been made. 
Even in exhibit LL for the defence, it was necessary for 
Mr. Allen to go into the witness-box and explain some mistakes 
which he made and I think the mistakes in exhibit 18 (a), such 
as they were, were bonafide mistakes and have been put right. 
The work oF compilation \\•as difficult and intricate and it would 
be surprising if the restilt was free from errors. Mr. Holds
wor:t11: seems-_to me to- h<.\ve,. performed 4is task on the ·.vhole 

:with: care and sJ<ilL He was und~r our observation· in the 
witness-box for a number of days and it appears to me he 
acquitted himself creditably. We may not accept all the 

. opinions that he expressed but I think there can be little doubt 
that he held those opinions in good faith. As to the facts and 

·figures about which he gave evidence I think you may rely upon 
,l1im as a trustworthy witness, but it is for you, gentlemen, to 
form your opinion on that point. You will remember t11at he 

·was a stranger to the Directors and Manager; he had no 
previous business with them or with the Bank before he under" 

·took the work of Liquidator. He seems therefore to have 
. approached that task with an independent mind. It has been 
·.urged against him . that he afterT-· .rds adopted a partisan 
-~ttitude and that he neglected to consult the Directors and 
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Manager of the Bank as freely as he might have done in order· 
to obtain explanations of facts which he thought suspicious. 
It is also urged that in his joint report with Mr. Ferguson and 
in his affidavit to the Civil Court he gave the results of his 
investigation in a way which was prejudicial to the accused ; 
that he omitted to mention facts which told in their favour 
especially as regards· the contingency fund and as regards 
Mr. Mower's absence in Rangoon for some montbs before the 
day he signed the balance sheet. The Liquidators' joint report 
is not in evidence. So I need not refer to it. As regards the 
affidavit to the Civil Court that is in yoar hands I think it must 
certainly be said that it is a brief for the prosecution and gives 
the Court little or no information on matters which the Court 
ought to know with regard to the defence. But Mr. Holdsworth 
may well have expected that the Directors and Manager would 
have an opportunity of replying to the affidavit. As a matter 
of fad it appears that the defenee was not gone into in the 
Civil Court; but that apparently was not the fault of Mr. 
Holdsworth. On matters of opinion, as I have said, I mean 
opinion on questions of accounts and audits, you must compare 
Mr. Holdsworth's evidence with the evidence given by other 
experts, some of whom are men of greater weight and experi
ence than Mr. Holdsworth. They do not agree with Mr. Holds
worth's positive views about the 5 lakhs of Government paper 
.and about the contingency fund. His opinion that the balance 
sheet is false was formed at an early stage of the investigation 
and it is based partly at any rate on assumptions which are 
shown to be doubtful, if not erroneous. I mean the assump
tion that the omission of the note about the 5 lakhs was neces
sarily dishonest or that the good debts are required by law to· 
be divided into fully secured and unsecured and that the bad 
and doubtful debts reserved against in the cOntingency fund 
should have been included under head 7 and not under head 6. 
His views on all these points have been examined and it is 
found that they do not hold water and those views of his may 
well have prevented him from looking too curiously into facts 
which might tell in favour of the accused and may have led him 
to adopt too suspicious an attitude from the beginning~ But as 
I have said before as :regards the facts and figures. b11ought to" 
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light by his investigation of the accounts and correspondence 
of the Bank you have to decide whether he has set out the 
results of his investigation fairly and correctly before you in 
the printed statements and in his evidence. My own view is 
that he has done so to the best of his ability. If he has 
extenuated nothing, he does not appear to me to have set down 
aught in malice. 

Now, gentle1nen, it cannot be contended and the prosecution 
have never contended that the whole of the debts shown as 
unsecUJ·ed in exhibit IS (a) and IS (b) ought to have been taken 
as doubtful or bad debt::; in the balance sheet. Exhibit IS (a) 

must be read with exhibit I8 (b). In the former credit is given 
only for the quoted security but exhibit 1S (b) shows the 
unsecured balances of the various debts after giving credit not 
only for the quoted securities but also for the unquoted shares 
except Mooh Oils and Irrawaddy Petroleums. The total deficit 
of security as shown in exhibit I8 (b) is Rs. 33,6S,OOO odd and it 
includes a number of minor debts which Mr. Holdsworth 
regarded as good debts and which there is no sufficient reason 
to classify as otherwise though they are not fully secured. 
You may put a mark G against them. These are the unsecured 
portions of the debts of Bartlett & Bartlett, Halliday, Hicks, 
Ko Maung Gyi, .lVlinnit; ·:Mandalay Tratling Compal1y, Solomon, 
Smith, Browning & Browning, C. Clifford, Swales & Pullar. 
I am at present dealing wit!: the·smaller debts. You must add 
to ti1ese the d~bt ~(Frase; & ·stephen, which though it was 
taken as doubtful by Mr. Allen, has since been paid up in full. 
The total of these unsecured minor debts according to Mr. 
Holdsworth is about half a lakh. Then the total of Rs. 33,n8,000 

also includes some Rs. 2,94,000 reckoned as doubtful or 
bad at the audit-these are the debts of Caunter, Gorse & 
Rajh, Michael, Gorse, Maunder, N. T. L. S. P. Curappen Chetty, 
D. Rajh, J. Reid, I. Rajh, Stathacopoulos, P. Teehan and against 
these doubtful and bad debts there was as you know a sufficient 
secret reserve in the balance sheet. Well, if you deduct the 
amount of the secret reserve and the half lakh of minor good 
debts from the total of exhibit 1S (b) there remains about 30 
lakhs in ro1,1nd figures. This figure of 30 lakhs however 
includes the Rangoon Oil Company's debtof Rs. 7,90,000 odd 
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and I think I had better deal with that debt before going any 
further. Mr. Holdsworth told us that he treated it as a good 

· debt though he thought the security for it was worthless. 
He treated the interest on this debt as having been actually 
paid. Well, it is a matter of comparatively little importance 
whether there is security for a debt or not, if it is a good debt. 
I have already explained this point fully. It is therefore a work 
of supererogation to examine the question of security for the 
Rangoon Oil Company's debt. But I may say that after giving 
the mattet· the best consideration I could, I have come to the 

* Exhibit 20. 
conclusion that theclien':' given to the Bank 
by the Rangoon Oil Company Directors on 

the 8th July 1911 constituted a valid charge notwithstanding 
the covenant in clause 37 (h) of the trust deed of the British 
Burma Petroleum Company. The Rangoon Oil Company was 
not a party of that Trust Deed and the cnvenant could not bind 
them in any way- It is true that the lien being a hypotheca~ 

tion of moveable property was liable to be defeated by a 
subsequent incumbrancer who obtained possession. This 
presupposes that the Rangoon Oil Company would commit 
fraud by giving a si.tbsequent lien, which as a matter of fact, 
they did not do. You may think that the men who in their 
capacity of Directors of the British Burma Petroleum Com
pany made the covenant with the trustees for debenture 
holders were guilty of sharp practice afterwards in giving . 
the lien to the Bank in their capacity of Directors of the 
Rangoon Oil Company. But, if there was sharp practice, 
it was sharp practice with which we have nothing to do in 
this case. It is clear enough that the British Burma Petro
leum Company regarded the lien as a valid lien, and that 
they had to exercise pressure on the Bank in November in 
order to procure the surrender of the lien undertaking on 
their part to repay the money due by the Rangoon Oil 
Company to the Bank. So, if from the figure of 30 lakhs you 
deduct the Rangoon Oil Company's debt, Rs. 7,90,000, there is 
a residuum of about 22lakhs which according to the prosecu
tion the BaRit had no right to include among the good debts in 
the balance sheet • 

. This sum of 22 Jakhs. odd is made tlP principally of five 
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large iter:ns aggr~gating Rs .. 19,81,500. The figures are as 
·follows:-

Rs. A. P. 

Attia 3,62,500 0 0 
Mower & Co. .. ':?,52;700 0 0 
Mount Pima 1,38,300 0 0 
Aung Ban· 1,67,200 0 0 
Rangoon Refinery Co. .. 5,60,800 0 0 

The total .:>f these five large debts I think 
you will find to be 19,81,500 0 0 
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Then there are 11 smaller items :which it is necessary to Page 9 oJ the 

'.refer to and which you may call deficiencies on smaller debts. summingzep. 

Major Meagher 
Britto 
W. H. Clifford 
Cotterell 
Moberley 
Murray 
:Peters 
Sevastopc!o 
Tsou11as 
A. Stephen 
Buckingham 

The total amounts to 

Rs. A. P. 

38,600 0 0 
1,200 0 0 
1,500 .0 0 

59,900 0 0 
82,900 0 0 
4,600 0 0 

II ,700 0 0 
5,600 0 0 
4,500 0 0 

61,800 0 0 
2,400 0 0 

. . 2,74,700 0 0 

·but you should straightway strike out Murray's unsecured 
. debt of Rs. 4,600, because _his debt was shown at a late stage 
ofthe trial to be, though unsecured, a good debt. It is admit
ted to be so by the prosecution. ·well, excluding Murray, the 
total of these minor debts is Rs. 2,70,100 making when added 
to the five large items a sum of about 22 Iakhs which according 

·to the prosecution should have been shown as doubtful or bad. 
I wiil deal first with the five larger debts amounting to 
Rs. 19,81,500. The materials you have for deciding whether 

. any particular debt is a doubtful or bad debt are various. You 

. should have 6f course to take irito account the actual vaiue of 
· the debtor's security on the 30th June and the proportion that 
_the value of this security bore.to the amount of the .whole debt. 
In some cases, but not in all, you have information as to the· 

·tength oftiine f6r which the d~ht has been outstanding and the 
leru~th of timedhririg whidlthe interest.ori the debt remained 
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unpaid and there is evidence as to what payments, if any, have·. 
been made to each account. Part of the evidence is contained 
in exhibit 13 (a) and the connected exhibits and there is also a 
good deal of evidence in Mr. Holdsworth's deposition as to the 
various accounts. Then you have to consider whether the
debtor was good to fill up the deficiency of the security and if" 
not whether it can be said that his financial standing was such 
that further security could reasonably be dispensed with. It 

'seems to me that a debt to be a good debt should be recover
able or realizable within a reasonable time; but that of course 
is for you to decide yourselves. What cis CJ. reasonable time · 
will vary with the circumstances of each case. These are 
matters entirely for you to determine on the evidence, whether
the debts or any copsiderable portion of them alleged by the 
prosecution to be doubtful or bad were 1·eally doubtful or bad 
to the knowledge of the accused on the 1st of August 1911 when 
they signed the balance sheet. As I said before it is not 
necessary for the prosecution to prove that the debt is abso
lutely bad. It is sufficient to show that it is seriously doubtful, 
but I should add that it is not sufficient for the pt·osecution to 
throw a vague suspicion on a debt. It is not sufficient for them 
~~·-~~i~1t _a_fat!l!'~- a~1_d.IE~ave y~_ to presume tha_t the debt_i_s 
doubtful. You must remember that there should be really 
serious ground for classifying a debt as doubtful for one to go 
th~·length of reserving against it and -putting•the.interest on it 
to an ·interest· suspense account, and it is only whe1·e the 
prosecution have established the existence of such reasons to 
your satisfaction that you should treat a debt as doubtfltl. In 
the case of each debt that I will now deal with .I will try to,, 
draw your attention to the chief considerations relied on by the 
prosecution for holding that it is a doubtful debt, leaving you 
in each case to decide wll.ether the evidence as to its doubtful: 
ness is really sufficient. It is in this matterthat your business. 
experience and knowledge of the \Yodd will be of the greatest 
use to you. 

First, there -is the debt of Attin, Rs. 3,62,500, that is the. 
unsecured portion of the debt on the 30th of June. The total of' 
his debts as shown in exhibits 18 (a) and 18 (b) is Rs. 10,48,642~. 
Deficiency in quoted security was Rs. 8,08;752; but if the .• 
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·unquoted shares be taken at full nominal value then the 
. deficiency in Attia's account is still over 3i lakhs. It has been 
urged that the prosecution is bound to prove that the unquoted 
securities were worth no more than their par value, i.e., th~ 
_prpsecution should have shown th~t they were not worth more 

-than the full nominal value. As to this, gentlemen, I think we 
·may safely assume that the auditor who took them at par value 
,did not undervalue them. I think that it is a legitim ate 
·assumption. Moreover it appears to me that the auditor 
:looked askance at these unquoted shares. His letter of 1st 
August shows this (exnibit 30). He mentions that the security 
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<·consists largely of unquoted shares. This was one of the points 
·which caused him uneasiness. I think we are safe in assum
:ing that 'these unquoted shat•es, if they were worth their full 
nominal value, c,ertainly were not worth more on the 30th of 
June, and their full nominal value has been given to them in 
·exhibit 18 (a) leaving, as I said in the case of Attia's account, an 
unsecured balance of 3i lakhs. This balance was recognized 
at the time of the audit to be unsecueed and it also "appears 
that the auditoe thought it not only unsecured but doubtful, 
.because 11e wrote the word "doubtful" at fit·st and then crossed 

Page !Of!! the 
'it out on Mr. Strachan's assurance that Attia was all right. summing up. 
'You should eefer to Mr. Steachan's written statement and 
. .A11en's evidence about Attia's financial standing in Rangoon at 
lhe time. This is what the accused Mr. Strachan says apout 
•Attia (reads his written statement re Attia). Mr. Allen was 
justified in accepting the Bank Manager's opinion as to the 
financial position of a debtor of the Bank. But though he 
accepted this opinion, he still seems to have enteetained some 
serious misgivings about Attia's debt, for this 3t lakhs, the 
unsecured portion of Attia's debt, is the principal item in the 
Rs. 6,36,000 which was taken as unsecured at the audit and 
;you will remember that in his letter of the 1st of August 
written 3 q.,ays after he signed the balance sheet, he wrote to 
:the Directors and recommended that the interest on most of 
.the unsecured loans, i.e., the interest on most of the Rs. 6,36,000 
,_should go to an interest suspense account, if credited at all, 
;and should not be taken as profit. Does not that mean that 
Mr. Allen thought Attia'~ debt to be . doubtful in spite of 
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Mr. Strachan's ;1ssurance. 1\llr. Meugens · t<;>lcl us if you ·con~ · 
sider it necessary to put the interest on a debt to interest 
suspense account, that presupposes that the debt is a doubtful 
debt. Su that Mr. Allen apparently when he wrote that letter · 
of August 1st still thought that the word "doubtful" which he 
had crossed out against Attia's unsecured balance should not 
have been crossed out, i.e., that the word ought to have been 
restored. That ~eems to me the legitimate inference from the 
letter of the 1st of August. There were certain receipts from 
sale of security which were credited to ~ttia's ,account during 
the half year amounting to Rs. 23,000 odd. Mr. Holdsworth 
told us that after the 30th of June only Rs. 175 was credited to 
his account. Of course in addition to the securities fur Attia's 
debts shown in exhibit 18 (a) there was also a guarantee by 
Mower & Co. which Mr. Holdsworth omitted to show in 
exhibit 18 (a). The value of this security depends entirely on 
the question whether Mower & Co.'s own account was good at 
that date. If as a matter of fact you find that Mower & Co .. 
had a large unsecured balance which they were not in a posi
tion to pay up to the Bank, then the value of their guarantee 
of Attia's unsecured balance would be nil. In considering 
Attia's financiaL positiorLyou will of .course have. regard to the 
letter of the 17th of Octo her, exhibit 84 (a), which was referred 

·to by Mr. Rutledge yesterday. That letter certainly seems to 
's'hovv 'that iri' ·ot:tobb~; ;:it ~ui.y rate 11e \va's ;in very serious 
:fl'tianCia't"strili'fs beit1g p~aeti'ca1ly insolvent. It does· not follow 
of course that he was in great straits on the 30th of June or 
1st August when the balance sheet was signed,. but it is a fact 
which has to be taken into consideration in estimating his . 
financial position a few months earlier. Of course, the 
Manager of the Bank is supposed to be conversant with the·= 
financial affairs of the borrowers of the Bank and the fact that 
Attia in October, so soon after the balance sheet was issued; 
was in this difficult position, is a point for your consideration. 
It is also to be remembered that Attia had some years before 
be.en intimately connected with Mower & Co. and had been a 
partner in Mower & Co. itself. The state of this debtor's affair!} 
would probably be known to the Directors. and Man<;1.ger for 

. . . ' . . . . . . . l . . ' 

the Bank in a general way·. They would be likely fo £oliow th.e 
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:for tunes of such a debtor as this with special interest. Of 
course, the offer contained in the letter, exhibit 84(a), was not 
accepted by the Bank, it was only mentioned as showing the 
position of this debtor so so.on after the time at which Mr. 
Strachan considered him to be in a flourishing financial position. 

The next large debt on this list of 5 is the debt of Mower & 
Co;, Rs. 7,52,700, that is, the unsecured portion of the outstand
ing loans and overdrafts on the 30th June as shown in 
exhibits 18 (a) and (b). Mower & Co. were the principal 
debtors of the Bank. The total amount of their debts on the 
30th of June was Rs. 42,78,000 which shows. an increase of It 
lakhs since the 1st of January. In quoted securities the 
deficiency is Rs. 26,56,000 but deducting unquoted security the 
deficiency is reduced to about 7! lakhs. But this takes no 
account of the large number o£ Moola Oil Company and 
Irrawaddy Petroleum shares which were put in by Mower & Co. 
as further security for their outstanding loans. As regards 
other unquoted securities as I have already said, I think we are 
entitled to assume that they were not of any higher value at 
the time of the issue of the balance sheet than the value assigned 
to them at the audit. That is to say, that they were not worth 

... more tha_'? the nominal par value. I will now deal with the 
question of the Moola Oil and Irrawaddy Petroleum shares. 
You have been told, and it is apparently correct to say, that if 
:the liq.uidator. •put as low a . value as 5-11 per~share the 
·deficiency of the security on' Mow'er'& Co/s ·account would be 
fully covered. You have therefore to consider whether the 
prosecution has satisfied you that these shares which were 
deposited for Mower & Co.'s account were really worth noth
ing like 7! lakhs, the amount of deficiency of this account· 
By the liquidator Mr. Holdsworth they are called mere pros
pecting companies and he has been taken to task for disparag
ing them by the use of this expression. But the Bank auditor 
Mr. Allen seems to have referred to them in terms 
which were hardly more respectful. In his letter of the 
1st August (exhibit 30) he expressed his misg1v111gs 
about the -loans which could not be easily realized and 
mentioned inter alia "loans on the security of certificates 
of prospecting companies." You have been referred to 
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the balance sheets, lists of shareholders and the original 
agreements which led to the formation of these companies 
[exhibits 59 (b) to (f) and 60 (b) to {g).] 1 do not think I need refer 
to them any further. Th~ facts about these companies will be 
fresh in your memories. I think the documents show at any 
rate that the description of the Nloola Oil Company and Irra
waddy Petroleum Company as prospecting compaqies is not 
very inaccurate. There was an enormous number of shares 
but no paid up capital, the shares being vendors' shares and it 
appears that their only substantial asset at the time of the 
formation of the companies was the right conferred by the 
prospecting licenses to search for oil on certain demarcated 
blocks in Upper Burma. It is true that if the property really 
yielded oil in paying quantities these companies would make a 
good thing out of it, for they had got the Rangoon Oil Company 
and British Burma Petroleum Company who were already 
working in this neighbourhood on their own property to exploit 
their territories for them on the basis that the Rangoon Oil 
Company and British Burma Petroleum Company would pay 
whatever royalty was due to Government and over and above 
this royalty would pay further royalty to these companies. 
Everything depended on oil being obtained in paying quantities, 
but whether oil could be "got In Sttch -quantityseelnS 1:'o me to be 
a matter of pure speculation. The geologists' reports had been 
favot,lrfl.'bJe, bttf __ SltCb: reports are by .no- meims ,infallible and it 
by no· means -follows that oil will be .found .merely ·because you 
get indications of oil. There are strong indications of oil in the 
Minbu mud volcanoes, but it has rot been found possible to 
work them as a commercial proposition. Government has 
marked off into square mile blocks a lat·ge area in Minbu and 
adjacent districts which from their geological conditions may 
be expected to yield oil but it is always a matter of pure speett
lation whether if you bore on any given block you will get oil 
in paying quantities. As to the actual state of affairs of these 
two companies on the 30th of June we have the evidence of 
a man from the spot, Mr. Kirk. Extracts have already been 
read to you but perhaps I had better read the priiicipal parts 
of the evidence again. (Read from examination-in-chief " I 
know the territories of Moola Oil Company and the Irrawaddy 
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!Petroleum Company ..................... shallow wells.") That is as 
regards the Moola Oil Company: you see it was worked by the 
British Burma Petroleum Company only and all that they 
knew about it is that it had a shallow test well which they said 

· had. the smell of oil. Then as regards the Irrawaddy Petroleum 
Syndicate, Mr. Kirk says that both companies were working 

• ~ on this territory and that the Rangoon Oil Company started the 
work in Noven;ber 1909. (Read from "The Rangoon Oil 
Company started work. ................................... sunk no other 
wells after July 1911 "). Then he says further down "at the 
present time the yield of both territories is 150-200 bar1•els a 

· day." Then he says the British Burma Petroleum Company 
. also worked on this block (ISS). (Read ft•om "the British 
Burma Petroleum Company began to work ............... it was a 
delayed well"). So that in June or ,July 1911 no oil had been 
struck in the Moola Oil Company territories and as regards the 
Moola Oil Company the position was that the Rangoon Oil 
.Company had made one unsuccessful attempt to bore a well 
.and had dug a second well which was yielding 40 to 50 bat·rels 

. .a day, and in respect of this well difficulties were encountered 
in the shape of water bt•eaking into the well which had to be 
-<::emented off .. As.xegardsthe_.MoolcJ _ Qil. Company __ territory 
-it was said .in cross-examination there was only a smell of oil 
-in _the .hand-dug well, .and that it was an extremely good indi-

.. cation· to get oil iri such a hand-dug well (t~ead from " I am 
,pretty sure ........... ~ ... dow11 any deeper.'•) ·Then we are told 
that the British Burma Petmleum Company had entered into 

. a contract with a contractor fo•· drilling in this particular block 
:and also the British Burma Petroleum Company haQ paid 
·.some royalty to the Moola Oil Company in respect of oil taken 
in this block over and above the Government t'oy2lty, and the 
Moola Oil Company runs no risk of the expenses of unsuccess
ful wells. They are in the same position ?S well owners in 
Yenangyaung. If oil is won the Moola Oil Company gets the 
profit, if no oil there would be no loss. Then we are told that 
the Moola Oil Company own~d a block adjoining 19P and had 
·struck oil on that block before the development of 19P began, 
but in a different sand than the one which was struck in 19P. 
The prosecution say that is no indication that oil will be found 

1913. 

G. S. 
CLIFFOIU> 

77. 

KING
EMPEROR. 



1913· 

.. G; S. 
CLIFFORD 

v. 
KING

EMPEROR. 

202 LOWER BURMA RULiNGS. (VOL •. 

in 19P. Then it also appears that when the Rangoon Oir 
Company struck oil in 188, the Burma Oil Company hurried 
up rigs on the southern boundary of 188 and started drilling,. 
so as to get the benefit of this oil. The· nearest well was about 
860 or 900 feet away from the Rangoon Oil Company's well 
that stl'uck oil and the oil that was struck in lRS was at a depth 
of 700 feet which was very satisfactory. Mr. Kirk·says "One 
is apt to meet ............ does not detract from the value of the 
oil well." It appears to me that it must detract from the value 
of an oil well if you have to go to the e)fpense of cementing off· 
the water. Then we are told by Mr. Kirk that a million gallon 
tank was put up to take the oil from this block and that a pipe 
was made, 2 OP 3 miles long, from the fields to the river-bank. 
All I can say to you is that the construction of the tank and 
pipes showed great optimism on the paPt of the company 
looking to the indication of oil shown in Mr. Kirl{'s evidet~ce. 

I call your special attention to Mr. Kirk's evidence : of course 
a great deal depends upon it and you should read it carefully 
before you decide this point. It is one of the most important 
depositions in this case. You have to consider on that evidence 
whether the teeritories were proved oil-fields in June-July 1911 
or whether they were.stilLinthe initial .spe..culativ~ stage._ My 
own opinion is after hearing Mt·. Kirk's evidence that they 
could not be called proved oil-fields and that if_ any one gave a 
substantial price for the ;shares· of these· companies on the; 
streng'th of the indicitlcins 'tha:t there wei~e at that· time, he was 
a speculator whose optimism would amount to mere foolishness, 
but that is a matter entirely for your decision and not for mine. 

Page 12 if the It may be of course that exaggerated rumours were spread in 
summing up. 

Rangoon and that the result of these rumours was to cause the 
isolated purchases of the shares as to which evidence has been' 
given by Mrs. Smith and Mr. Ady. Mr. Ady says that he sold 
100 Irrawaddy Petroleum Company shares at 17-8-0 a share 
some time before May 1911 when no oil at, all had been found 
on the Irrawaddy Petroleum Company territories. Still we 
are told they were sold at 17-8-0 a share. Mrs. Smith says 
that 100 Irrawaddy Petroleum Company shares were sold for 
Rs. 12 per share: no records were kept of this transaction. 
The Rangoon Gazette of 3rd June published a list showing that. 
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there were buyers of Irrawaddy's Rs. 10 shares at 1~-8-0. As 
regards the Moola Oil Company shares the only transaction is 
apparently the sale of 100 shares at Rs. 10 in September. I 
gather there was no transaction up to the time the balance 
sheet was issued. It seems to me there was very little justifi
cation, if any, for these prices and it is of course a significant 

' 'fact that about tl!is time Mr. Ady and Moola Dawood went to 
Lqndon to try and float a company in connection with these: 
territories. It would be a -very good thing to have definite 
transactions in shares to point to in Rangoon and that is a fact 
which you cannot overlook in considering whether these trans
actions were really genuine or not. There were no transac
tions at all on the stock exchange. Such transactions as are 
mentioned in evidence were all outside the Stock exchange. 
As I said before, Mr. Allen thought it was to some extent a 
blemish on the shares that they were not quoted on the stock 
exchange. If he did not think so why should he refer to this. 
fact in his letter of 1st August where he mentions that many 
of the securities are " Shares for which there is no market 
quotations". Of course, it suits the purposes of the defence 
to dismiss the Rangoon Stock Exchange with a shrug of the 
shoulders calling it a coterie of superior. gentlemen~ But it is. 
neverthele~s the principal market of the largest city in Bunna 
and it is a place where as a matter of fact we find business 
done 'on a considerable· sdle in all· the \Vell established oil 
coinp'anices. It would ·perhaps nof"be· right to go so far as to 
call the outside transactions hole and corner transactions, but 
at any rate without disrespect to the ladies and gentlemen who 
carry on business as outside brokers it may be said, I chink, 
that transactions outside the stock exchange which are not 
publicly advertized do not carry the same weight as transac
tions on the stock exchange. At any rate, gentlemen, the 
absence of quotations in the recognized market is; a fact that 
you cannot altogether disregard, in considering whether these 
various transactions represent genuine dealings in these shares. 
You know very much more about these matters than I do and 
I think you must recognize that the question of the value that 
might properly be put on these shares on 1st August is a matter 
of very great importance in this case and is another matter in. 

G. S. 
CLIFFORD·· 

71 • . 

KING
EMPEROR. 



1913-

G. S . 
.• •:CLIFFORD 

v. 
KING

.EMPEROR. 

204 LOWER BURMA RULINGS. [VOL. 

which your knowlege and experience will help you to come to 

a right decision. My own opinion is that there were no suffi
cient grounds for giving any substantial value to the Moola 
Oil Company and Irrawaddy Petroleum Company sh.ares on 
30th of June. That is the conclusion to which I, have come, 
but you are not at all bound by my opinior; on that point. A 
great deal has been said about Mr. Holdsworth's letter, 
exhibit Q, written in May 1912, to Mr. Mooerley's solicitor, 
which has been taken as an admission that these shares had 

·some value at that time. In fact, Mr. Holdsworth in ct·oss
·.examination admitted that the letter could not bear any other 
construction. We know, gentlemen, that this letter was drafted 
:by a subordinate in Mr. Holdsworth's office and not by Mr. 
Holdsworth himself, though he said he looked through it and 
signed it. It may well be that he did not consider the effect 
-of the letter as regat·ds these oil shares when he signed it. 
'There is no reference in it to Moola Oil or In·awaddy Petro
leum Company shares. The object of the letter was to put the 
screw on Mr. Moberley and get him to pay something on 
account. You will have to give due weight to that letter, and 
you will also have to consider whether this letter is a sufficient 
foundation for the inference that you are asked to draw from it. 
'The ·qitestion is whether the Moola Oil and rn;awacfdy Petro
leum Company shares were so valuable in June-July 1911 as to 
.cover Mower & Co.'s deficit bala.1ce gf 7t lakhs, whether th~ 
Bank could honestly take them to be of·,sufficient value as to 
fill up such a gap as that. As regards the negotiations in 
London for the floating of sterling companies, we have only 
Mr. Ady's evidence and the copies of telegrams which have 
~been put in, exhibits SS, 881. I leave it to you to put your 
own value on these proposals of company pt•omoters in London 
knowing as you do, better than I do, what company promoters 
are. You know at any rate to what a small extent the Moola 
Oil and Ireawaddy Petroleum prospecting territories could be 
considered established oil-fields in June-July 1911 when these 
negotiations were in progress. It seems to me, gentlemen, that 
these abortive negotiations throw no light on the question 
whether these shares had any substantial value in June-July 
1911. 
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I now come to the third debt on the list of the five larger 
debts, namely, the Mount Pima Company liquidation, i.e., 
Rs. 1,38,300 in exhibit 18 (a). The security for this debt is 
shown as a letter from Mower & Co. undertaking to make over 
to the Bank .their claims as sole creditors of the company, but 
Mr. Holdsworth omitted to mention that there were also two 

_,promissory notes for this debt signed by Mower & Co. as 
Managing Agents" of the Mount Pima Company and also by 
Mower & Co. on their own behalf. The Co1~1pany was wound 
up in March, the general opinion at a meeting of the share
holders being that it was useless to attempt its re-construction. 
So that the Company went into liquidation and since then a 
sum of about Rs. 46,000 has been realized by the liquidators, 
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that is about one-third of the debt due to the Bank. This sum I Page r3 oj the 

understand has been paid to the Bank under the terms of summingup •. 

Mower & Co.'s letter, exhibit 1? of the 4th July, which makes 
over to the Bank as security of the Mol111t Pima debt theit 
claim as sole creditors of the company. 'vVe have no reason 

·to believe that they were not the sole ct•editors. There is 
nothing left to be realized, I understand, but the disused ore
crushing mill at Pyawbwe as to which you may refer to Mr. 
Allen's evidence. He was questioned at length about this mill 
and ·what l.tse it could now he turned to. His fit·m has been 
entrusted with the liquidation and he presumably knows more 

· about the assets_ whic;:h are avail~bl~ than anybo<;ly else .. Mr. 
-.- St~a<;:ila;) says that it w~~ on M~. '.Allen'~. -~ssurailce' tbt the 

Bank took the debt as good. The question for you, therefore; 
to decide is in the first place whether apart from Mower & Co.'s. 
guarantee of the Mount Pima's debt, Mr. Allen or Mr. Strachan. 
could have honestly thought that the assets of the defunct 
company were really worth so much as Rs. 1,38,000 odd and 
that this debt would be recovered. You \vill not overlook the 
correspondence about the proposal to lease the mill as a going 
concern to the Burma Mines Company. Exhibits NN, NNl for· 
the defence, which have been printed, show the correspondence
on that subject;but the proposal came apparently to nothing 
for it was decided in July 1911 that the Mines were worthless_ 
even as a prospect. (See Mr. Allen's evidence on that point.) 
It seems to me that there are serious elements of doubt about .. 
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this debt apart from Mower & Co.'s guarantee. As regards that 
guarantee the value of it depends entirely on the view you take 
of the Moola Oil and Irrawaddy Petroleum shares which were 
lodged by Mower & Co. as security for their own debts, for, if 
Mower & Co.'s account was fully covered, then the,ir guarantee 
of the Mount Pima debt was no doubt a valuable additional 
security and made the debt practically a good debt. 

I now pass on to the Aung Ban Company'.: debt next on the 
list, i.e., Rs. 1,67,200. From exhibit 18 (a) it appears that 
no interest was paid on this debt for over twelve months. 
There was no security for it except the promissory note signed 
iby the liquidators of the Company. Exhibits 69 (a), (e) and (b) 

show the correspondence of May 1911 between the Bank and 
the liquidators. They were warned that no further debits 
would be allowed on their account with the Bank. Exhibit 69 
.(c) of June the 5th shows that the inanager and the auditor were 
_going to treat the debt as unsecured, as they contended that 
the liquidators had parted with the assets to the British 
Burma Petroleum Company, when the Aung Ban's undertaking 
was merged in that Company. Then you have the letter, 
exhibit 11, dated the 30th June 1911, which shows that the 

.assets o£ the Company did not cover the liabilities. The 
Aang Ban Company had a claim against the British Burma 
Petroleum Company on what is c8lled an intromission account 

·9_:Ltbe liquidators and it. appears that the auditor required a 
}~ti~~ ofF~_l'l on t~js claitllto beC?~~ai!Ied by the Bank from the 
liquidators in order to show the debt as fully secured. By an 
oversight this letter of lien was not obtained and there was no 
security for the debt up to the time the balance sheet was 
issued except the liquidators' pro-notes~ As a matter of fact it 

cappears from Mr. Williamson's evidence that the claim of the 
liquidators against the British Burma Petroleum Company was 
·settled in June 1911 for a cash payment in which a sum of 
Rs. 83,000 claimed by the Aung Ban Company against the 
Rangoon Oil Company was specifically included. This Rs. 
:83,000 was included as a liability by the Rangoon Oil Company 
in their balance sheet ofthe 31st March 1911, but in the next 
:balance sheet of31st March l912,though it was still shown oh 
;the·liabilit;y side- of the Rangoon Oil Company balance she~t 
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it was shown as not admitted by that Company. Well, after 
-the money received from the British Burma Petroleum Com
pany in June-July 1911 had been paid to the Bank there was 
left an unsecured balance of over Rs. 80,000 due to the Bani{ 

:by the Aung Ban Company. The only chance ofrecovering 
.any part df this balance would ?.pparently be by suing the 
liquidators who had committed what Mr. Giles called the appal-

t' ·1ing error of dis~ributing to the shareholders of the Aung Ban 
·Company by way of dividend the 90,000 odd shares in the British 
Burma Petroleum Company in which the Aung Ban Company 
had been merged. The shareholders should not have been 
given this dividend by the liquidators until the claims of the 

·creditors of the Company had been satisfied and theoretically 
_at any rate the shareholders could be forced to disgorge the 
-shares they had received by way of dividend. But when it 
-comes to actual legal proceedings to accomplish this purpose 
the difficulties may be so great as to be insuperable. The suit 
would apparently have to be against the liquidators and unless 
the liquidators personally could pay up, the litigation would 
probably be infructuous to a great extent at any rate. It does 
not need a trained lawyer to see that any legal proceedings with 

.. a view to following up the actual shares into the hands of the 
persons who now hold them would be beset with difficulties, 
The shares may have changed hands many times and the chances 

--of recovering any substantial number of them would be to say 
the least p~oblematical. At any :r:ite it. seem.s to me- that 'the 
prospect of recovering any- considerable-portion oft he-o"utstand~ 
ing balance Rs. 80,000 by this means is highly doubtful. Mr. 

·Giles estimated that it would be sufficient if the Bank could 
recover 16,000 of the 90,000 shares at the present market value. 
But it is for you, gentlemen, in view of all the circumstances to 

-decide whether the prospeet of recovering these shares is so 
likely that the Bank were under no obligation to treat the Aung 
Ban Company's debt as a doubtful debt. 
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There remains only the Rangoon Refinery Company's debt Page r4 ottlze 

the unsecured balance of which is taken as Rs. 5,60,800, exhibit summi1zg-up. 

18 (b). The total debt is Rs. 12,44,000 including the 5 lakhs for 
-which the Bank of Burma had pledged Government paper as a 
;guarantee with- the Bank of Bengal. The documents relating 



"1913. 

G. S. 
!CLIFFORD 

11. 

KING· 
EMPEROR. 

208 LOWER BUHMA HULINGS. [VOL. .. 

to the Refinery debt are scattered all through the exhibits. I·.· 
think they are about 50 in number and they are not arranged in, 
chronological order. It was considered better to adhet"e to the 
order in which the exhibits were put in evidence in the Magis
trate's Court rather than to renumber the exhibits which would ' 
cause confusion. I am not sure now that it would not have- · 
been mo1•e convenient in the case of the Refinery exhibits to -
arrange them in a group by themselves chror:ologically. But 
we are indebted :to Mr. Giles for going through these docu
ments in order of date and reading out the more important 
parts of them in course of his speech. I think you all noted at 
the time the 01•der in which they should be referred to when 
you were considering them. The question of the Refinery debt 
was fully discussed by both Mr. Giles and Mr. Rutledge and 
as the main facts aee feesh in your memoey I need not go ovet· · 
the whole ground again. I will deal only with what I consider 
to be the salient points in those exhibits. First, as to the 
security before 30th of J ~me 1911. It is true that theee were 
certain agreements of lien on the Refineey Company's assets . 
[exhibits 21 (a) to (d)]. These agreements weee made in the 
early part of 1910 before the Company went into liquidation. 
Subsequently when the liquidators sold the undertaking to the 
BritislrBLtFma Petroleum Company they sold it free from in
cumbrance. It has been pointed out that in the actual convey-
_aQ<:;_~in D_ecember J910 __ (E!xhibit 7_2h), _the iiquidators conveyed 
the:u,nd~~taking ~ Jree- fro;n inGun~~ratiGe only as ~egards their 
own acts and conduct and that the conveyance therefore did 
not affect the lien given by the Company to the Bank before 
the Company went into liquidation, that it is to say, before any 
liquidators began to deal with the Company. I think it is . 
highly doubtful whether any such position could be maintained . 
in a Court of Law and this was apparently the view held by the 
Bank and Auditor for they pointed out to the liquidators in 
May-June 1911 that thL- debt of the Refinery Company must be 
taken as unsecured. Mr. Strachan says that these letters were 
written in order to bring pressure to bear on the British Burma 
Petroleum Company, but I think it is at least equally probable 
that they expressed the view which he took of the agreements . 
made in the early part of 1910.- Subseq~~ntly o~ the-29th of · 
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July 1911 the liquidators gave the Bank a lien on any money 
they might receive from the British Burma Petroleum Com
pany against which they had made certain large claims, 
amounting I think to over £70,000. They also transferred to 
the Bank 135,000 British Burma Petroleum Company's shares 
as part security for their debt. Writing ori the 4th M~.t·ch 1912 
(exhibit 21 P) Mr. Clifford said that this arrangement satisfied 

' himself and Mr., Strachan and the Auditor and they therefore 
treated the Refinery debt as fully secured and as a good debt. 
The question you have to decide is whether they were too easily 
satisfied, whether Mr. Clifford at any rate could honestly have 
been satisfied. The position was this : giving full credit for the 
135,000 shares [exhil;>it 18 (a) you see they a.re given credit for 
Rs. 6,83,437-8-0, that is, the Rangoon Refinery's debt on the 
last page of exhibit 18 (a)] the Bank had good security for 
under 7 lakhs of a debt of Rs. 12,44,000 odd. For the balance 
Rs. 5,60,000 they had a lien on the liquidator's claim against the 
British Burma Petrolelim Company. Ultimately in November 
they released this claim acceptit:ig Rs. 75.000 in full satisfaction. 
from the British Burma Petroleum Company. The Director, 
Mr. Clifford, knew in July that the claim was disputed, not 
a small part of it but practically the whole. The telegram of 
6th July [exhibit 72 (g)] from John Taylor & Sons shows this 
to be so. Thus, Mr. Clifford knew that the British Burma 
Petrqleum Company after paying £20,000 without prejudice 
jn June disputed practically all the rest of the claim; over: 
£70,000. It is urged that this telegram did not amount to a 
repudiation of the liquidators' claim and that the British Burma 
Petroleum Company after sending the telegram retreated from 
the position which they had taken up. Mr. Williamson's 
evidence shows what actually took place. The liquidators of 
the Refinery Company, Mr. Cotterell and Mr. Charles Clifford, 
were in London; Mr. Charles Clifford told the British Burma 
Petroleum Company's Board that if the persons acting for 
him in Rangoon were to know that the whole of the balance of 
the claim was repudiated he would have no option but to 
telegraph.to Rangoon to institute legal proceedings to enforce 
the claim. The Board then agreed to write. a letter to Mr. 
Cotterell in London " neither too strongly affirmed. the repudia-
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tion nor too definitely closing the matter," in other words, they 
wanted to gain time. This letter was actually written on 1st 
August 1911 to Mr. Cotterell and Mr. Charles Clifford in London. 
It is exhibit 74 (e) and it has been read to you. It supports Mr. 
Williamson's evidence as to the extent to which the Board 
climbed down. But the telegram cf 6th July to Rangoon was 
not cancelled. The only thing the Board did was to cable to 
Rangoon that the liquidators need not be infmmed officially of 
the contents of the telegram of the 6th July [exhibits 106 and 
106 (a)]. On the 31st of July Messrs. Mower & Co. wrote to 
John Taylor & Sons that the position as r·egards the liquidators' 
accounts was truly bad and that it was difficult to foresee what 
the outcome would be. This was two days after the Bank got 
the lien from the Attorneys to the liquidators in Rangoon. It is 
clear that Mr. Clifford, who is a Director of Mower & Co., the 
Agents vf the British Burma Petroleum Company, as well as 
the Director of the Bank, knew that the whole of the balance of 
the Refinery claim was being disputed by the British Burma 
Petroleum Company. It is true that the letter of the 1st August 
to the liquidator Mr. Cotterell in London shows that the British 
Burma Petroleum Company were anxious for delay and did 
notwish to run the risk of a lawsuit which might have resulted 

. in-fhe collapse of tne British Bti.rimi Petroleum Company. It 
was a temporizing letler. But the Boa<·d did not modify their 
in~tructjqps ~o tl}eir B.,G!-'1S0<?11 J\ge_r.~l? ~vqicl~ they sent in their · 

_ telegram:of the~ 6th _JJ-t!y. __ . .So.-th;;~J::lJlatteX'~ s_tood pxactically as _ 
they were. Ultimately the Bank in November waived their 
claim against the British Burma Petroleum Company accept
ing a 1~erely nominal sum of Rs. 75,000 in full satisfaction and 
it is explained that the Directors did this, because to refuse 
would have ruined the British Burma Petroleum Company. 
And this was an important matter for the Bank because the 
shares of the British Burma Petroleum Company formed a 
very large portion of the security held by the Bank. The Bank 
had some 400,000 of these shares and had a large holding also 
in the Burma Investments Company of which the principal 
asset was about 400,000 British Burma Petroleum shares. 
Therefore the Bank was interested directly or indirectly in 
the British Burma Petroleum Company to the extent of about 
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800,000 shares. The minutes of the Bank Directors' meeting 
-on 1st November (page 37 of the Minutes) shows exactly what 
was done at a special meeting of the Directors on the 1st 
November. 
" Present Messrs. Mower, Clifford and Okeden, 

It was decided having regard to the fact that the Bank of 
Burma, Limited, was interested to so large an extent in the 
Rangoon Oil Con1pany,_ Limited, and the British Burma Petro
leum Company, Limited, that it was incumbent on the Bank to 
take every measure necessary to safeguard these two com
panies and to meet the demand of the trustees to the debenture
holders in the matter of releasing the equitable mortgages, and 
of otherwise putting the companies on the soundest possible 
position in respect of the Rangoon Oil Company debts. It was 
further considered necessary to secure a second signature to 
the bond which is available from and offered by the British 
Burma Petroleum Company. As to whether the Bank was 

· ·placed- at a disadvantage by accepting the bond referred to was 
fully considered, and it was unanimously considered that such 
was not the case, having regard to the fact that the Bank had 
only a second mortgage and in all respects ranked after the 
prior claims of the Bank of Bengai, whereas under the 
above arrangement the Bank secured a separate and distinct 
security of the guarantee of the Bt·itish Burma Petroleum 
Corripany, Limited. It was resolved therefore that the Direc-

'tcirs·'of- the · Bt·itish Burma Petroleuni. Company and the 
Rangoon Oil Company, Limited, be informed that the Bank 
-requires this arrangement carried into effect, it being under
stood that no further debts m·e incurred on the security of the 
assignable assets of the Rangoon Oil Company, Limited. In 
the same connection, the matter of taking over the liabilities 
of the liquidators of the Rangoon Refinery Company, Limited, 
and giving the liquidators thereof an acquittance of their debts 
to the Bank was considered. It was resolved that the argu
ments applying to the matter of the loan to the Rangoon Oil 
Company, Limited, were equally applicable hereto, in so far as 
they related to the necessity of safeguarding the interests of 
the Rangoon Oil Company, Limited, and the British Burma 
Petroleum Company .. It was further consider~d that no good 
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purpose could be answered by opposing the arrangement in 
that it was generally admitted that the liquidators of the· 
Rangoon Refinery Company, Limited's claim on the British·· 
Burma Petroleum Company, Limited, could not be made good 
and therefore the Bank's position as a creditor was not worth• 
maintaining." 

It appears therefore that if the Bank refused to release the 
claim the British Burma Petroleum Company might have to 
go into liquidation and the last state of the Bank would be 
worse than the first. The Directors of the Bank were con
fronted with this unfortunate dilemma and they chose to let the 
Refinery claim go in order to save their British Burma Petro
leum shares. It is for you to decide whether on the informa
tion before him in July Mr. Clifford could have foreseen that 
this was a probable outcome of the situation knowing as he did 
know that the whole claim was disputed and knowing also that 
the Bank could not bring any serious pressure to bear on the 
British Burma Petroleum COmpany \vithout bringing that 
Company to the verge of ruin. It seems to me that such a 
result must have been plain to him but it is for you to decide. 
If that result was visible to him (Mr. Clifford) could he have 

regardecl. the lie11_ on t_he Jiquic{~tors' claim as good se_curity for 
the 5! lakhs due by the Rangoon Refinery Company to the 
Bank over and above the value of the 135,000 shares. Is the 

; security" cwhich a creditor dares~not -enforce .a good security?· 
···ls it appredabl:{bBtter fl-ian'·-no seci.tritY at·an? · You have· to 

decide w·hether the Bank had any right to treat this deficiency 
of Si lakhs as a good debt in the balance sheet. It is urged of· 
course that as in the case of the Aung Ban Company's debt,. 
the Bank could have recourse to the shares in the British 
Burma Petroleum Company, about 300,000 I think, which the· 
Refinery Company liquidators had distributed as dividend 
without stopping to consider how they were going. to pay the 
Ct'edito1•s of the Company. My remarks as to-the shares distri- · 
buted by the Aung Ban Company's liquidators apply also to· 

Page 1 ~ oj tlte the shares distributed by the Rangoon Refinery Company's. 
su1mningup. liquidators and I have nothing to add to them~. There was in 

my opinion only a remote possibility that the Bank could. 
recover any of these shares. If the Rangoon-. Refinery Com-· 
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pany's debt was doubtful to the extent of 5! lakhs I do not 
think that it was to any material extent less doubtful on 
account of the British Burma Petroleum shares which the 
liquidators had distributed by way of dividend. I should 
add, however, that Mr. Strachan does not appear to have 

·seen the telegram of the 6th of July nor Mr. Allen. So that 
, . full knowledge of the true state of affairs can hardly be 

imputed to Mr. Strachan though he admits of course that 
he did discuss the question about the disputed claim with 
Mr. Clifford, and it is for you to form your own opinion as 
to what Mr. Clifford must have told Mr. Strachan about it. 
That is all I have to say about the larger debts aggregating 
Rs. 19,81,500; but I will have to refer again later on to some 

·of these debts in dealing with the question of crediting unpaid 
interest. 

Then there are the smaller debts about which I have little 
to say, namely, the debts of Major Meagher, Britto, Clifford, 
Cotterell, Moberly, Peters, Sevastopolo, Tsounas, A. Stephen 

.and Buckingham aggregatiilg Rs. 2,70,00Q. As regards Major 
Meagher's debts you have to look at exhibit 90, the Manager's 
letter of the 27th of June 1911, which shows that in the opinion 
-of the management of the Bank in Rangoon Major Meagher's 
position was considered liopeless-and the Manager in Madras 
was told to sell his stock as a going concern and reaiize all he 
COttld. Durwan:s w.ere to_ be placed in- charge of Major 
J\-I:e_agber~s stoGl~•':·The total of Major Me~gher's debts was 
Rs. 72,000, of which a sum of Rs. 38,000 odd was· unsecureq. 
It is admitted that this debt became bad when the Bank closed 
in November. The question you have to decide is whether it 
was bad or seriously doubtful in June. The letter which I have 
just referred to shows; I think, that in the opinion of the 
Manager here it was highly doubtful at that time and what you 
have to consider is whether there was anything in Major 
Meaghe1•'s evidence to warrant a different opinion. He puts 
·the blame on the Madras Corporation for his financial difficul
ties l'lnd he may be right as to this, but what we have to consider 
is not whether the Madras Corporation treated him badly but 
-whether his debt to the Bank was really a doubtful debt. He 
;has _produced a profit and loss statement for June for one 
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month showing a profit of Rs. 2,000 on two farms· that he 
had in Madras. There is no profit and loss statement for any 
other month and we have no assurance that the farms could be 
relied upon to yield anything like this sum as a normal monthly 
profit. As regards his statement of assets we have little means 
of checking it, but judging from the amount realized by the 
official liquidator of the stock, I think it was Rs. 8,000 against 
some Rs. 40,000 or Rs. 50,000 valuation of the stock by Major 

- Meagher, that valuation appears to have been veey excessive. 
Major Meagher appears to be a man of a very optimistic 
temperament. You will have to consider how far you can 
rely upon his statement that he was really in a finan
cially sound position at the time the balance sheet was 
prepared. 

The next debt is that of Mr. Beitto, a debt of Rs .. 2,300. 
The deficiency of security is I think Rs. 1,200. Thet·e \vere no 
credits to this account during the hal£ year, but we have vet•y 
little else as indications that the debt was bad or doubtful. It 
has been stated in evidence that Mr. Britto had a dispensary 
in the town and he deposited jewellery as security. This jewel
lery may have been sold by the official assignee at a disadvan
tage, _On tlw wh()le, it appears to me th~re is no sufficient 
ground for treating Mr. Britto's debt as doubtful. I would 
therefore strike out this debt. 
~.Then there is Mr; W.: H. Clifford's ·debe of Rs. 5,605 for 

·which:thloHrafueof-the':.gecurity-w·as··Rs. '4;059. The amount 
which is unsecured is Rs. 1,546. Exhibit 16 shows that he 
was not in a position to pay any instalments, but the amount 
is a small one. Mr. Clifford was in receipt of a salary from a 
firm and I think you might safely strike out this debt also. I 
do not think there are sufficient grounds for holding that it was 
a doubtful debt. 

Then Mr. Cotterell's debt. The total debt is Rs. 1 ,34,247,. 
There were no credits at all during the half year. There is a 
deficieacy of Rs. 80,000 on the quoted security but he had. 
deposited also by way of security 13,125 Moola Oil shares to 
cover this deficiency. It would be sufficient if these shares; 

. realized Rs. 4-9-0 each for the whole of this deficiency to be 
covered. It depends, gentlemen, on your decision, about the: 
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Moo Ia ·Oil shares which I have said you will have to consider 
very carefully. 

Mr. Moberly's debt, Rs. 1,91,600. Taking the unquoted as 
well as the quoted securities [exhibit 18 (a)] the deficit is 
Rs. 82,900. There were no credits in the half year. Mr. 
Moberly's pay as Agent of the Bank in Rangoon was about 
Rs. 2,000 a month and he had a free house. To cover the 
deficiency of Rs. 82,900 there were 30,000 Moola Oil shares and 
1,000 Indian Petroleum shares. I have already referred you 
to the letter to Mr. Moberly's solicitor, exhibit Q, in which it 
was admitted that Mr. Moberly's debt would be fully realized if 
all the securities were sold out and it appears that if these 
Moola Oil and Indian Petroleum Company shares realized as 
little as Rs. 2-12-0 per share that would be sufficient to cover 
the whole of this deficiency of Rs. 82,900. As in the case of 
Mr. Cotterell's debt you will have to decide the question of 
Mr. Moberly's debt with reference to the value which you think 
can h-onestly be put on the Moola Oil and Indian· Petroleum 
Company shares. 

Peters' debt was Rs. 36,500, the securities being Rs. 24,700. 
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There was a deficiency of about Rs. 11,700. There were no 
Page I 7 o.f the 

credits in this account during the half year. It appears that sum1ningup. 

at one time some years ago he was in a prosperous condition 
living in a fashionable part of the town and his wife was well 

·.off.. He.had his sons educated in England·. and had a!Lalong 
·received-a goOd sala:i'yi-Ithinli: aboutRs>700 a nionth ... ·It is 
also very probable that he did not tell us the truth about his 
original purchase of the Rangoon Oil Company shares. As far 
as the records of the Bank go it appears that he did cont':'ibute 
about one-third of the amount paid for purchasing these shares, 
the Bank contributing only two-thirds and getting the shares 
as security. The question is not whether he was well off in 
1908-09, nor whether the advances were originally made were 
properly or improperly made to him, but whether the balance 
.due on 13th June 1911 was as a matter of fact good or whether 
it was doubtful or bad at that time. Rupees 11,700 is a large 
sum for a married man on Rs. 700 a month to pay. up and 
though Mr. Peters apparently had other resources some years 
ago, that does not show that he is in .a position to pay this debt 
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or that he is likely to pay it within a reasonablE:l time. 
However, it must certainly be admitted that Mr. Peters was a 
very shifty and ·evasive witness and he may have resources 
which h~ did not admit. Therefore you will have to consider 
that point in determining what value to put on Mr. Peters' 
statement that he is unable to pay. You will remember also 
that the burden of proving the debt to be a bad or doubtful 
debt lies upon the prosecution. 

Then as to s~vastopolo. His debt is Rs. 9,600 with security 
to the value of Rs. 3,900, a deficiency of Rs. 5,600. There were 
no credits in the half year and there "have been none since 
except by the sale of shares which realized a sum of Rs. 3,000. 
Mr. Allen says Mr. Sevastopolo is trading in coal to Calcutta 
and he considers his debt to be good. No interest has been 
paid since the 1st March 1910 when his account was opened. 
He never paid any interest on his loan: that is an indication o.f 
course the debt is somewhat doubtful, but it is for you to decide 
whether that is alone--sufficient to make a debt so doubtful that 
it ought to have been classed as doubtful in the balance sheet. 
There is of course the negative indication that he was not so 
far as B,ank records show called upon to furnish further security 
to make up the deficiency. 

Next comes Mr: Tsoi.lnas' debt, Rs. 63;300 ~vith security ·of 
Rs. 1,800 leaving a deficiency of Rs. 4,500. In this case also 

. theq:; w~rce. _f}<J cre<!_itsJn the half .year, bt..tt h~ was in receipt of 
-a. salary .. fre-m. Macro polo. &. Go,, •and :he. was receiving half 
profits as Manager of the firm. It is also to be remembered 
that he borrowed a considerable sum of money on a previous 
occasion feom the Bank, which loan he paid up in full. He has 
given evidence here and he seems to have given a true account 
of his affairs as far as I could judge. On the whole I should 
be inclined to say :that in this case the Manager of the Bank 
might reasonably think that there was good prospect of re
covering the unsecured balance. 

Then as to A. Stephen's account. The unsecured balanc.e 
is Rs. 61,800. He was a partner in G. Stephen & Sons. The 
balance sheet of the Stephen's .esl:ate (exhibit 0) was drawn up 
by Mr. Strachan. He was the Receiver of this estate up to the 
end of December 1910. The balance sheet shows a substantial 



vn.] LOWER BURMA RULINGS. 217 

amount to come to the partners after paying off all liabilities. 
But this hopeful balance sheet was not realized at all. It is 
said that the failure of R. Moodeliar and of Nahapiet were the 
chief" causes which-prevented the assets from being realized. 
With regard to this account you will have to refer to Mr. Sen's 
evidence (the 26th witness for the prosecution). He has given 

. , evidence to the effect that when the Official Receiver took over 
the estate in December 1910 from Mr. Strachan the solvency 
of the estate was considered doubtful. I£ it was doubtful then 
I think it is a legitimate inference that it was more doubtful in 
June 1911 and Mr. Strachan, if any one, was conversant with 
the affairs of this estate having himself been receiver up to a 
period of six months before the issue of the balance sheet of the 
Bank which we are conside1·ing. Mr. Sen also told us, you will 
remember, that the unsecured creditors of the Stephen's estate 
may receive one anna in the ntpee. That is the position in 
which the Bank of Burma now stands as regards the unsecured 
debt due by A. Stephen. 

A great deal has been said about Seymour Buckingham's . 
account which is a very small one. The deficiency after deduct
ing security was only Rs. 2,471. I need say very little about 
it. The exhibits relating to this account are exhibits 14(a) to (j). 

. .. . - - ... 

The correspondence t•egarding Buckingham's composition with 
his creditors certainly suggest that his account with the Bank 
was doubtful on the 30th of June.. I mean that there is nothing 
in these documents to show that the Bank's debt was: excepted 
from the composition vvith the creditors. It is suggested by 
the defence that the Bank was not a party to the composition, 
but you will read exhibits 74(a) to (f) and decide whether there 
is any reason to believe that the Bank was excepted from it. 
Exhibit I4(j) in particular expresses the disappointment of the 
Manager at Seymour Buckingham's neglect to pay up in accord
ance with the composition arrangement. On the other hand, 
there is evidence for the defence that Buckingham was earning 
money as agent of certain firms at Singapore including the 
Steam Rope Manufacturing Company and that as a matter of 
fact some money is still due to him as agency commission by 
one or more of these Companies. This debt is a very small 
one and 1 do not think I need say anything more about it. 
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Well, gentlemen, I have dealt with the larger debts aggrega
ting Rs. 19,81,500 and the lesser debts aggregating Rs. 2,70,000 
which together amount to over Rs. 22,00,000. I leave it to you 
to decide whether any considerable portion of these unsecured 
debts should have been treated as doubtful in the balance sheet 

Page 18 if the and either show11 to be doubtful or else provided for by some 
summi1Zg up. 

sort of reserve on the other side. 
I now turn to the question of interest. 1'he details of this 

part of the case are set out in exlfibits 13(a), (bb) and (c) and 
there is a summary in exhibit 13(dd). Column 1 of exhibit 13(a) 
shows that on the 1st of January 1911 there was due a total sum 
of about 45t lakhs in round figures on the accounts in exhibit 
13(a) and the next page, ex hi bit 13(bb), shows over 17 ~ lakhs 
due on the accounts printed on that page. The total of these 
sums is 63 lakhs; it includes in round figures 3 lakhs of debts 
which were afterwards treated as doubtful or bad at the audit 
in July. You must exclude these 3 lakhs for which provision 
was made, both as to priDcipal and interest in the contingency 
fund. But there remains roughly a sum of 60 lakhs of debt 
the unsecured portion of which according to the prosecution 
was doubtful or bad. Of course, the 60 lakhs rep1•esents the 
total debts, the secured as well as the unsecured portions. The 
unpaid interest on the whole -of these debts,-the ui1sectl1~ed as 
well as the secured portions·, was taken to profit and loss and 
treated. as -pr.ofi}. You will re1nemuer Mr.~ Giles' suggestion that 
i11- the ·'case. tif: doubtful :or'.: bad debts which were partially 

. secured the Bank was entitled to take the unpaid interest on the 
secured portion of the debt as earned income. I think the 
expert evidence shows this to be wrong. You cannot split up a 
doubtful or bad debt for the purpose of interest into two parts, 
a secured part and an unsecut·ed part. It is only if the security 
is sufficient to cover the interest as well as the principal of the 
whole debt that unpaid interest can be taken to profit and loss 
and that is the system which Mr. Holdsworth has followed in 
preparing these statements. He had shown in these statements 
the interest on the whole of these debts, not merely on the 
unsecured portions but on the secured portions as wel:i. There 
is a summary in exhibit 13 (dd) and in this summary the sum of 
Rs. 12,44,000, the Refinery debt, is added in and its unpaid 
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interest of over half a lakh, Rs. 53,000, is also shown. This 
interest was also taken to profit and loss. The total amount 
of interest wrongly credited to profit and loss according to this 
statement of Mr. Holdsworth is Rs. 2,26,000 odd. As regards 
some Rs. 20,000 of this amount we need not concern ourselves 
fot• as l have said it may be taken that provision was made for 

-:this amount of interest in the contingency fund on the 30th of 
June, that is to say the in te1·est on debts recognized to be 
doubtful or bad at the audit. If this sum of Rs. 20,000 is deduc
ted the balance is Rs. 2,06,000 odd and this represents the 
amount which the prosecution still contend should have gone to 
interest suspense or deferred inte1•est account and not to profit 
and loss and which should not have been distributed as profit 
by the Bank. The peincipal items in this sum of Rs. 2,06,000 
(these figuees you might note down against the list I gave you 
of larger and smallee debts, you can put the figures in a sepm·ate 
column, "interest weongly ceed.ited to profit and loss according 
fo the prosecution ") at~e against Attia, Rs. 24,500, against 
Mower & Co., Rs. 90,400, against Mount Pima, Rs. 6,200, against 
Aung Ban, Rs. 9,400 and aginst the Rangoon Refinery Company, 
Rs. 53,500. If you add up these figures you will find that the 

_ tp_tal is Rs. 1,84,000. Then among the lesser debts the only 
figuees that need attract yout• attention aee those reiating to 
Cotterell, Rs. 5,800, Moberly, Rs. 6,200, Peters? Rs. 2,100 and 
A._ Stepl_len, Rs. 5,700. These ·-at•e =the fout· lat;gee items and I 
n~ed '-~16t ~trouble yo:i.i "vith 'tfi·e· rest:' The-· total-of these four is 
Rs. 19,800. So that adding Rs. 19,800 interest on these fout• 
items and Rs. 1,84,000 on the five larger items you get roughly 
Rs. 2,03,800. That is the total of these items I have given you. 
To at•rive at these figures I have followed the same course as 
followed by Mr. Holdsworth in calculating the figut·es for the 
table at the top of exhibit 13(dd), that is to say, I have in each 
case taken the figure for total interest in column 6 of exhibits 
13(a) and 13(bb) and deducted from the total receipts shown in 
column 11. The net amount of interest actually debited to each 
of these accounts and afterwards taken to profit and loss by the 
Bank during the half year is thus arrived at. In the case of the 
Refinery Company's debt [exhibit 13(c)] looking to the state of 
the account and the nature of the payments you will have to 
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decide. whether Mr. Holdsworth was justified in treating the 
credits in-columns 10 and 11 of exhibit 13(c) during the half year, 
entirely as credits to the principal of the Refinery debt. I would 

like to remind you of what Mr. Holdsworth said 11bout this (page 
37 of his evidence) ~Read re Rangoon Refinery Company from 
" The whole of the interest should hf,ve been credited to interest 
suspense account . value of the security).. That wal:' 
in admission he pmde in answer to Mr. Cottman's question. 
In this case, i.e., of a Company in liquidation, it depends-entirely 
on security." Then he said in answer to a question I put to 
him, " The reason why I make a difference between the Rangoon 
Refinery debts and other debts in exhibit 13 is that in the case 
of the Refinery accounts a large amount was advanced during 
the period (Rs. 16,06,492), and the amount received was much 
less (Rs. 11,20,11 0), and there was a large balance of Rs. 5,39,950 
increase in the total balance due at the end of the period and 
this debt was unsecured and doubtful to a large extent at the 
dose of the period. In the other accounts there were prac
tically no transactions during the period." Well, gentlemen, 
you must decide whether he was justified in doing that, i.e., 
in treating this Refinery account in this exceptional way. You 

· have his reasons which I have read out to you and I leave it to 
you to decide whether they are sufficient. Ifis a questiorl. 01i 
which I think you will be able to form a_ better opinion than 

Pagerg·ofthe I could •. Jt se.ems_to:depend:a- good deaLon._what view you 
s"!.r:t!n~'!_{~l!!::. take of'the Refit1ery debt;:the .principal of:the ·debt. I have 

already dealt with the question whether that debt could be 
regarded as good debt at the time of the balance sheet. If you 
come to the conclusion that the Refinery debt was a doubtful 
debt, then I think you must decide also that the credits to this 
account during the half year should have been taken only in 
reduction of the principal and that there was no justification 
for treating the unpaid interest as profit. So also as regards 
the unpaid interest on the other debts, those of Attia, Mower 
& Co., ·Mount Pima, Aung Ban, Cotterell, Moberly, Peters, 
and A. Stephen. It is only if you find these .debts to have been 
doubtful or bad on the 30th June 1911 that you need consider 
the further question whether the unpaid interest accruing on 
them was properly taken to profit and loss. The Bank were of 
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course entitled to reckon as profit the unpaid interest on any 
debt which was honestly considered to be a good debt. On the 
other hand, it may be said that whatever portion of the debts 
you find to consist of doubtful or bad debts the unpaid interest 
relating to that portion of the total debts ought to have been taken 
to interst suspense or deferred interest account or at any rate 

._,ought not to have been treated as divisible profit in the profit 
and loss account. I would like to remind you of what the 
experts said about the i~terest suspense account : perhaps it is 
not fresh in your memory. Turn to Mr. Black's evidence on 
pages 1 and 2 of his del)osition (read from " taking an account 
which is bad .............................. such interest would be credi-
ted to interest suspense account"). Further down on the same 
page he says " in my opinion the mere increase of an ove.rdraft 
account .......................................... the Bank was satisfied of 
the debtor's ability to pay." Then in cross examination by 
Mr. Coltman he said (read from " Regarding the crediting of 
unpaid interest.. ......................... noted in the books or not"). 
Then there is Mr. Tanner's evidence, pages 1-3. He says 
(read from " If a debt is considered good ............................. . 
to be a firm of repute"). Further down he says " Interest on 
bad or doubtful debts .............. .' reserve for bad and doutful '." 
He also said at page 3 of his deposition (read from" I agree 
that the only object of the interest suspense account.. ........... .. 
before the account is published"). Then .thcre.is Mr. Warren, 

; ·; -fo'ril.1et· agei1t of' the Bar1k of'-'Bengal itY -Rangoon, who \:vas the 
7th witness for the defence. He says " The practice of the 
Bank of Bengal. .............. which the Bank holds for it." Then 
last of all I will refer you to what Mr. Meugens said on pagP- 6 of 
his deposition at the bottom (read from " if a debt is seriously 
doubtful. .............. or otherwise reserved against "). Then on 
page 3 he said " I heard Mr. Warren's evidence ................ .. 
may depend on other things". So I think there is no substan
tia!" difference of opinion among these gentlemen as to the 
principles which should guide a Bank h this mattet·, no real 
difference as to the circumstances in which you may credit 
interest to profit and loss and as to the cases in which the Bank 
ought to take such interest to interest suspense account. I 
think, however, that Mr. Holdsworth in saying that" you must. 
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have absolute certainty of recovering before you can deal with 
the interest as earned income " is going beyond the mark It is 
unnecessary that the recovery of the interest should be abso
lutely certain; the consensus of opinion among the other experts 
who were examined shows that absolute certainty is not 
necessary. It is sufficient if the Manager of ~he Bank or the 
Directors honestly consider the debt a good debt and believe 
that the interest will be recovered. If they Lad a· reasonable 
certainty to that extent I think that would be sufficient. I 
think that is the effect of the evidence given by these expert 
gentlemen. \Vell, applying these principles and using the 
lmowledge you have gained of the various debts, you have to 
decide whether the management of the Bank could honestly 
treat this interest amounting to over two lakhs of rupees on 
these debts as earned income available for profit-reckoning 
in the balance sheet. This is of the gt•eatest importance, for 
you will remember that the available profit shown in the 
balance sheet wc-,s Rs. 1,62,000 odd and therefore the genuine
ness of this profit depends to a great extent on this question 
of unpaidinterest. If, as the prosecution contend, the Bank 
had no right to credit this 2 lakhs odd to profit and loss, then 
there was no profit at all but a loss and the balance sheet was 
necessarily false. Even if you decide that any lai·ge portion 
·Of the two lal\hs was wrongly credited to profit and loss you 
will have to work out the effeJ::t of your dedsion.as regards the 

: ~ . . 

net profit of Rs. 1,62-,000 and see hC?w~ fa,r tlJ.~~aspect of the 
b:J.lance sheet would have been changed if that portion of the 
interest had been put in an interest suspense account instead 
·of going to profit and loss. I may say that in this part of the 
case there is no suggestion that the prosecution have sprung a 
surprise on the accused. The question of crediting unpaid 
interest to profit and loss has been conspicuous in the forefront 
·Of the prosecution case from the beginning. In connection 
with this branch of th~ subject you will no doubt bear in mind 
·the Auditor's letter of the 1st August 1911 in which he strong
ly advised that interest on most of the unsecured loans should 
be credited to an interest suspense account or not at all. Now, 
gentlemen, that advice was given before the balance sheet was 
:1ssued, but after it was printed. The unsecured loans according 
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to the Bank Manager and the Auditor amounted to Rs. 6,36,000 
and the interest on that sum was not taken to an interest 
suspense account in this balance sheet, but was reckoned as 
divisible profit. Mr. Allen says he meant thi~ advice of his to 
be applied in the ensuing half-year. But if it was strongly 
advisable for the ensuing halfcyear, it is not easy to understand 
why he did not insist on the same course being followed in the 
0 

balance sheet for the half-year ending 30th June 1911. You 
will remember that Mr. Allen at first contended that provision 
for the interest on the unsecured debts had actually been made 
in the contingency fund on the 30th of June 1911 and that he 
merely meant to convey to the Directors that it would be better 
in future to make provision for such interest in an interest sus
pense account month by month rather than to make a lump 
sum provision at the end of the half-year when deciding how 
much was to be added to the contingency fund. That would 
of course be a mere matter of book-keeping and Mr. Allen went 
on to explain to us the superiority from the book-.keeping point of 
view of putting doubtful interest month by month in an interest 
suspense account rather than providing for it in a contingency 
account at the end of the half-year. But the next day it was 
shown that Mr. Allen's answers on this subject were not con·ect. 
For he was obliged to admit that as a matter of fact the contin~ 
gency fund on the 30th of June 1911 was only a few hundreds 
of ri.J.pees in excess of the pfiJ1oipaland int?test of debts. take!J to 
be doubtful or bad at the attdit, that is to s<:<y, Rs.• 2,9:4,000, and 
therefore it was all but exl).atisted in providing for these debts 
and their interest and therefore it is plain that the balance sheet 
of 30th June 1911 contained no reserve provision at all for the 
interest on unsecured loans respecting which Mr. Allen had 
expt·essed his misgivings in his letter of the 1st August to the 
Directors. It also appears to me from the Auditor's advice on 

this point and from his advice about not paying a dividend that he 
entertained serious doubts about most of these unsecured loans 
and though he does not expressly say so, his letter at any rate 
suggests the inference that the Bank should not merely have 
·credited interest on these loans to interest suspense account 
but should also have made special reserve provision of some 
Jdnd for most of the principal of these debts amounting to 
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Rs. 6,36,000. You will remember Mr. Meugens' remark that if 
you say the interest on the unsecured loans should go to interest 
suspense account that is tantamount to saying that these debts 
are doubtful. He said it presupposes that these debts were 
dobutful. So that we have some grounds-! do not know how 
substaatialthey appear to you to be-for thinking that as regarc.s 
the Rs. 6,36,000 the Bank ought to have made reserve provision 
not only for interest but also for principal. I~ is true that there 
was a reserve fund of 5 lakhs, but no part of this fund was 
ear-marked as provision for doubtful and bad debts and we have 
it on Mr. Meugens' authority that if ::my part of the ordinary 
reserve fund is to be used for this purpose it must be expressly 
stated so in the balance sheet; that is to say, the reserve fund 
or such part of it as may be required for the purpose of meet
ing bad or doubtful debts should be described as a reserve for 
doubtful and bad debts. In the absence of such express descrip
tion, you cannot include bad and doubtful debts, principal or 

- interest,-among your assets, Ui11ess of course you have provid
ed for them otherwise by a secret reserve or contingency fund. 

In what I have said up to now I have dealt with the case 
generally and have tried to lay before you the principal 
considerations to be taken into account in deciding whether the 

-balance sheefand-Directors' report were false and dishonest, and 
whether the dishonesty was aggravated by keeping the Bank open 
ti!LN~vember .. lt l'emairis. for me to dea~with the case against 
~ach oftne~accu.~ed separately. But hefore doing that it, is 
advisable to touch upon the question how far the accused would 
have been justified in relying upon the Auditor's certificate 
on the balance sheet. You will have noticed that both 
Mr. Mower and Mr. Clifford in their written statements and 
throughout their defence have relied to some extent on this cer
tificate : they have relied llpon it as Pritna facie evidence that all 
was right. But you. have to consider the case of the balance 
sheet being false and fraudulent. In that case it is a necessary 
inference from Mr. Mower and Mr. Clifford's reliance upon the 
Auditor's certificate that the fraud or dishonesty, if any, were 
confined to the Manager and the Auditor whose signatures were 
on the balance sheet when it was hid before them, or, in other 
words, that the Directors were taken in by Mr. Strachan and 
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Mr. Allen who prepared a false balance sheet for them to sign ; 
that is putting the matter quite baldly, but I think it is a legiti
mate inference from this line of defence. But such an inference 
I submit to you, would manifestly be absurd, for it was not 
Mr. Allen and Mr. Strachan so m_uch as Messers. Mower and 
Clifford who were concerned to prevent the Bank from collapsing, 

,and we may reject as wholly improbable any suspicion that 
Mr. Allen and Mr. Strachan would concoct a false balance sheet 
and keep the Directors in the dad{ about it. The law on the 
subject of Company audits is contained in section 74 of the 
Companies Act (read it~. Then there at·e the provisions in the 
Articles of Association of the Bank which are binding on all 
concerned (Exhibit>II). The articles are 110, 113, 114, 115 
(articles read). I also will read for your guidance a passage 
from a recognised authority on Company Law which describes 
the duties of auditors, that is Lindley on Companies, page 
617:-

" The first duty of auditors is to ascertain what duties are 
imposed upon them by the Cornpanies' regulations, and by th~ 
Acts by which it is governed, and to conduct the audit accord
ingly. Speaking generally, it is their duty to examine t11e 
company's books and accounts, and to report whether the 
baJance sheet exhibits a correct view of the companies' financial 
position at the time of _the audit; and in doing this they ought 
not to confine themselves tocverifying the <:.dthmetical-accuracy 
of ·the 'figi:tres in the balance sheet. I tis, ho\vev-er, nOpaH of 
their duty to consider whether the business is prudently Ol' 

imprudently conducted; nor is it their duty to take stock. If 
special knowledge is required to value the stock or for any other 
purpose connected with the audit, they are entitled to act on 
an expert's opinion. If the company's officers have, or may 
reasonably be supposed to have, such special knowledge the 
auditors may trust to them if they have no reason to suspect 
their honesty. - If, as is usually the case, it is their duty to report 
to the shareholders, they will not discharge their duty by report
ing to the Directors. Moreover, except perhaps under very ex

ceptional circumstances, their report ought to contain the infor
mation to which the shareholders are entitled ; if it merely 
gives the shareholders the means of information, it will not be 
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sufficient. Auditors are bound to exercise a reasonable amount 
of care and skill in the discharge of their duties. The amount 
of care and skill which is reasonable depends on the circumstan
ces of each case; if there is nothing to excite their suspicion, 
less care will be reasonable than if their suspicions were, or< 
ought to have been, aroused. 

Auditors who honestly discharge their duties with the 
requisite amount of care and skill incur no liabi~ity even though 
they have committed errors of judgment and the balance sheet 
and accounts are in fact false and misleading if they do not do 
so, they will be jointly and severally liable to make good any 
loss caused thereby, e.g., if dividends are improperly declared 
and paid on false or misleading accounts certified by them as 
correct they will be jointly and sevetally liable to make good all 
monies so misapplied with interest." 

You see that an auditor has to ascertain the true financial 
position of the Bank at the time of the audit and to report to 
the shareholders._ He is not there for the Directors or Mana
ger to lean upon. His main function is to protect the interests 
of the shareholders : that is what an auditor is for. I said be
fore that section 74 of the Companies Act about balance sheet 
and auditors occurs in a part of the Act which is headed " Pro
tecti-on ofmem.bers;" -What the auditor-has to see- is that the 
Directors and officials are publishing true statements of the 
Bank's affairs, not merely arithmeti.::ally correct list of balances 
eo pied f~~~ i:he _t~ctgers 6£:tlie liank.-~ :For ex~mi;>le;-the auditor 
sh~uld. ~~~ th;t the st;·m"s- si-lo~n as go-od assets· in the balance 
sheet bear some close relation to the actual present market 
value of those assets, and that debts which are doubtful or bad 
are duly reserved against. In the case of unsecured debts, of 
course, the auditor has to rely principally upon the Manager 
and Directors as to the solvency of those to whom they have 
given credit. In this case Mr. Allen was justified in accepting 
the Manager's statement about Attia. He apparently had some 
doubts as to whether the Manager's opinion was correct. 
There is little doubt I think that Mr. Allen did not feel quite 
comfortable about the Bank's debts. Before the audit actually 
began we find Mr. Strachan writing to the Aung Ban Company 
and the Refinery Company liquidators and telling them that the 
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. auditor was threatening to take their debts as unsecured. 
Letters of lien were obtained from some of the big debtors and 
Mr. Allen was satisfied. Through an oversight it appears that no 

· such letter of lien was procured in the case of the Aung Ban Com
pany's debt but Mi'. Allen apparently did not !mow of this omis
ston. But he was still not altogether satisfied w1th the deLts 
that were shown as unsecured. His letter of the 1st of August 
which has been referred to more than once is most important. 
To my mind at least, it shows that he passed the balance sheet 
in spite of serious misgivings about the d~bts. He points out 

·the weakness of the sec·1rity for a considerable number of the 
loans and comments unfavourably on the kind of security and 
on the absence of market quotations, then follows the advice 
" we strongly advise that the interest on most of the unsecured 
loans be credited to an interest suspense account or not at all," 
and he points out that after deducting the amount of the secret 
reserve from Rs. 9,36,000 unsecured loans, the balance is in 
excess of the reserve fund of 5 lakhs. What could that mean 
but that the auditor had misgivings about this sum of Rs. 6,36,000 
odd. If there was no doubt about this large sum, then why 
should he recommend interest on it to go to interest supense if 
credited at all. Mr. Meugens says that presupposes that they 

·were doubtful debts. If Mr. Allen thought these debts to be good 
debts I do not think he would have any reason to make such a 
recomrn_~ndation to the Directors. It is for you to decide 
;whether ,M:r. A.l!~n sho_ujd have • contented himself with • writing 
to the Directors. It seems to me that he should not. Looking 
to his position as a sort of "watch-dog" for the shareholders, 
I thinkheoughtto have reported to the shareholders the doubts 
:he had about the securities and the advice he was giving to the 
Directors about the crediting of unpaid interest on the unse
cured loans especially as the balance sheet which he was certify
ing to be correct treated the unpaid interest on these loans as 
part of tht:: good assets of the Bank. I think the omission in 

·the auditor's certificate of ::!11 reference to this matter was hardly 
justifiable, especially when Mr. Allen thought the situation was 
·so serious as to warrant him in recommending that no dividend 
should be paid for the half-year. Then again as regards the 

.Moolla Oil and Burma Petroleum shares, I think the auditor 
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relied too much on the Director Mr. Clifford's assurance as to 
the value of these undertakings. In ordinary circumstances 
Mr. Allen would be entitled to take what a Director might tell 
him on such a point and to act upon it, but in this instance he 
should have been mindful of the fact that Mr. Clifford was not 
only a Director of the Bank but was also a Director of the Bank's 
principal debtor, Mower & Co., and that Mower ~ Co., had 
deposited shares of these very Companies in the Bank as security 
for some seven lal<hs of rupees. Mr. Allen has told us that he 
still considers that this balance sheet honestly and correctly set~\ 
forth the position of the Bank at the tiriie. I think you haye, 
some reason to doubt whether he can really hold that opin~t;m· .. 
It is tnte that Mt·. Allen had very little to gain personally. qy 

Page 22 of the keeping the Bank open, but if he had stated the true posit~oi.1 ~f 
summiug up. affairs and a run on the Bank followed the Dank might h,ave to 

close and the auditor would lose his fees as auditor of the Banlc 
and of Mower & Co., and any of the Mo,ver Compar1ies that 
might be involved in the crash. It is hard to believe that the loss 
of these fees would be a sufficient motive for passing;. balance 
sheet, which he knew or had reason to believe t~ be a false 
balance sheet. We are, however, not concerned with his motive. 
WE:ha\T_e_to look only at what he actually did. My own opinion is 
that Mr. Allen's actiot1 \vith regard i:o-the audit arid the balance 
sheet showed a degree of complaisance to·wards the Directors 
a11d Manager which rendersit neces~ary to, discount his evidence 

ll-4-13. 

·considerably,--· But it is en:ti:rely fbr yO:i:t,:gentlemen, to put your 
O'-V11 construction upon Mr. Allen's actions and to form your 
own opinion as to the value of his evidence. 

Gentlemen, when the Court adjourned yesterday I had been 
dealing with the g uestion whether it would be reasonable to 
give any weight to the suggestion that if the balance sheet is 
faise the Directors, Mt·. Mower and Mr. Clifford, could have no 
responsibility for it because they were entitled to rely on the 
certificate of the auditor and on the Manager's signature. I 
told you that in my opinion it is highly improbable in this case 
that the Manager with the connivance of the auditor would 
concoct a false balance sheet and keep the Directors in. the dark 
about it. 

It is necessary now to say a few words about another line o£ 
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defence, which relates to Mr. Okeden's connection with the 
Bank. It has been suggested that though Mr. Okeden did not 
actually sign the balance sheet he was here throughout the 
greater part of the interval between the signing of the balance 
sheet and the closing of the Bank, and he must therefore have 
lmown the actual state of affairs .iust as well as the other 
Directors. Here it is argued he is a man of undoubted integrity 
who with a full knowledge of the facts saw nothing legally or 
morally wrong in keeping the Bank open till November the 
I 3th. In such circumstances how can you say that the other 
Directors or the Manager acted dishonestly, in doing precisely 
the same thing. There is a fallacy in this argument and that 
fallacy lies in the assumption that Mr. Okeden had a knowledge 
of the state of affait•s equal to that of the other Directors-the 
present accused. It is quite clear I think that he had not. He 
had no concern in the various Mower Companies and he knew 
little or nothing about their affairs. He has appeared before 
you as a witness and has said among other tllings that he 
considered he duly exercised the conh·ol which accordir;g to 
the Articles of Association are vested in the Directors. It seems 
to me that Mr. Okeden's conti·ol was of a very flimsy descrip
tion and that he was peactically an oenamental figure on the 
Boa1·-d ·ai1d nothing more. He did not even know that Mower 
& Co. banked with the Bank of Burma. He attended the meet
·ings of the Directors and eead any _notes wh~ch the 1\;'lanager 
might thiJTk fit to circulate for the information of the Dieectors. 
But I think it is evident that he exercised no effective control and 
had only the sketchiest knowledge of what was going on. His 
evidence shows that he never thought it necessary to look into 
things for himself but relied implicitly upon what was told him 
.by his co-Directors and by the Manager. Even matters of first 
class importance such as Andesashia's complaint to the Bank 
in March 1910 and the auditor's letter of 1st August 1911 did 
not put Mr. Okeden on inquiry for himself and did not ruffle his 
confidence in the other Directors and Manager. Though 
Mr. Okeden may have been a negligent Director I think it is 

.. certain that he was not a dishonest one and that this must be so 
is indeed admitted by the defence. If the balance sheet was 
.really false he at any rate appears to have known nothing 
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about it. His case is distinguished from that of the three 
accused who all approved and signed the balance sheet and 
whose state of knowledge as to the contents of the balance sheet 
we must now consider. 

It would have been very convenient if I could have put to 
you first the question whether the balance sheet is in fact false 
or not : that is the foundation of the whole case. J t would be. 

convenient to get your dedsion on that question before dealing 
with the further question, how far each of the accused is shown 
to have had guilty knowledge, for if you are ·satisfied that the 
balance sheet was not false or rather if you are not satisfi.ed 
that it was false thet·c is an end of the matter. But I cannot 
put the case to you piece-meal : it must all go togethet·. You 
will understand theeefot•e that the remat·ks that I have to make 
as to the degree of knowledge: o,f each of the accused are for 
your consideration only if you do find the balance sheet to be in 
fact false and not otherwise. You have to consider the case of 
each one of the accused separately, for it ·aoes not by any 
means follow if one is found to be guilty that the others must 
necessarily he guilty. It may well happen in a Bank prosecu
tion like this where the Manager and certain Directors are 

J2!'.Qsecuted j9intly _ihat Qt)ly the Manag~_r . or,_i_t f110,Y be, one of 
the Directot·s is found to have acted with the guilty knowledge 
and intention requisite for a conviction. It is ~asy to itmtgine 
~i.tc!Ta c;ase. 'fherefore in the present' trial ·it is for you to 
d~ciCie not only whether thi> balaiic·e si:iedvva~ 'fa.rs:e but whether 
as regards each of these perso.ns he knew it to be false when 
he signed it. If you find as a matter of fact that one or more 
of th'em signed ·without knowing or having good reason to 
believe that it was false, then as regards that accused or those 
accused, you should certainly bring in a verdict of not guilty. 
I must repeat that it is not enough for a conviction of this 
offence to prove that an accused was very careless or very neg
ligent, that he reiied too much on the assurances of others as to 

.Page 23 of the the correctness of what he was signing. The law requires much 
.summing up. more_than carelessness or negligence. It requires positive dis

honesty and there is a very wide gulf between the two. With
out actual knowledge that the balance sheet was false there 
would be no dishonest intention, and dishonest intention as L 
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have already pointed out to you, is an essential element, indeed 
it is the main element, in the offence charged against these 
accused. You have therefore to decide as to the know ledge of 
each of the accused at the time of the signing of the balance 
sheet on the 1st August. And for your guidance in considering 
this question I will read to you the words of the Judge in 
summing up the City of Glasgow Bank case, a case which 
resembles this one in many respects. In that case as in this 
there was a balance sheet which the prosecution alleged to be 
false ~nd the Jury had to d~cide not only as to the falseness of 
the balance sheet but also as to the guilty knowledge of the 
accused Directors individually. 

The Judge says " As to the knowledge of the Directors as 
to their knowledge that these balance sheets were fabricated. 
Now, what the prosecutor has undertaken to prove, and says 
that he has proved, is not th;t these Directors were bound to 
know the falsity of the statements in the balance sheets-not 
that they lay under obligations to ·know it,· not that they had 
the means of knowledge-but, that, in point of fact, they did know 
it, and that is what you must find before you can convict the 
prisoners of any part of the offences attributed to them. You 
must be able to affbn in point of fact, not that they had a duty 
and neglected it, not that . they had the means of information 
within their power and failed to use them, but that, as a matter 
of fad; when that blilance 'sheet was issu.ed they knew that the 

· ~tate~ents-corit~iriel iiJ it \:J~te fali>'e:'- 'I~ay that, b~cause there 
has been some phraseology used in the course of this trial that 
would seem to indicate that a constructive knowledge was all 
that was required for such a case. Constructive knc,wledge 
might be quite sufficient if we were dealing here simply with an 
action for civil debt or civil reparation; for what a man is bound 
to know he shall be held to have known. But that has no place 
at all when a man is charged with crime. His crime is his 
guilty knowledge, and nothing else. He is charged with personal 
dishonesty, and you must be able to affirm that on the evidence 
before you can convict him. But while I say that, gentlemen. 
I by no means mean to say that the knowledge which you must 
find must necessarily be deduced from direct evidence of it. 
You are not entitled to assume it; but you are entitled to infer 
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that fact, as you are entitled to infer any other fact, from facts 
and circumstances which show and carry to your mind the 
conviction that the man when he circulated, or when he made 
that balance sheet, !mew that it was false. You must be quite 
satisfied, however, before you can draw that conclusion, not 
merely that it is probable or likely, or possible that he knew, 
but that he did, in point of fact, know the falsehood ~f which he 
is accused." 

I \!rill take first the case of the two Directors, Mr. Clifford 
and Mr. Mower, and as regards these two accused it is. neces
ary to deal with an aspect of the case .vhich distinguishes it 
from other Bank trials. I refer to the inter-dependence of the 
Bank of Burma on the one hand and what are referred to as 
the Mower Companies on the other. This is a fact which leaps 
to the eye and which I consider highly relevant to the charge. 
It is undisputed that these two accused, who were tl1e original 
Directors of the Bank and continued to be Directors till the 
Bankclosed in November 1911, were also Directors of Mower 
& Co., the principal debtors of the Bank, and had either through 
.lVIower & Co. or as individuals, a very large and in many cases 
a controlling interest either as managing agents or Directors or 
principal shareholders, in most of the other large companies 
which were fiiianced bflhe Bai1k To make this quite dear it 
is sufficient for you to refei' to Mr. Clifford's note, exhibit 26(a). 

It iG ?ttached. to the]Vhmager, Mr. Strachan~il' note. of the 30th 
'9ct<?~~r"-~:l{l;i_l?_i_t_~G. :.ithasb~en re~d to you. more. than· once 
and I do not think I need read it to you again. It shows the 
close connection between Mower & Co. and most of the other 
comp0nies. A statement, exhibit 89 (b), has been prepared 
to show the extent with which the funds of the Bank were used 
for the purpose of ~financing the Mower g1-oup of companies. 
There is another statement, exhibit 89 (a). Exhibit 89 (a) is a 
revised edition of another exhibit 89 put in evidence in the 
Magistrate's Court for the same purpose. It has been 
pointed out th::>.t there are great differences between the two 
exhibits. Mr. Holdsworth explained that the omissions in the 
second statement were in favour of the accused, but it is a pity 
that more pains were not taken to compile the information cor
rectly in the first instance. I prefer to draw no inference from 



-vu.] LOWER BURMA RULINGS. 233 

exhibit 89(a). As regards exhibit 89 (b), however, the figures in 
that statement have not been challenged and I think you may 
take the information given in that statement into consideration. 
As I have said, Mower & Co. themselves were the greatest deb
tors of the Bank. For information as to the other companies 
mentioned in exhibit 88 (b) you can look at the balance sheets 
and the lists of shares in exhibits 45 (a) to 58 (c) and exhibit 
60 (f). You wih notice among other things that two-thirds of 
the Burma Investments' shares was held by S. A. Mower and 
that the Burma Investments Company had moee than one-half 
of the Rangoon Oil s:1aees afterwards convected into Beitish 
Burma Peteoleum shat·es. So that S. A. Mower had a control-
ling interest in the Rangoon Oil Company. Attia, whose 
accounts are shown in exhibit 89 (b), was originally a partner in 
Mower & Co. but retired in 1907. Mr. Cotterell was a partner 
in Mower Cotterell & Co. which afterwards became Mower 
Limited. He vvas also a paetner of Marshall ·Cotterell & Co. 
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Cotterell & Co. held more. than half the shat·es. At the summingup. 

bottom of exhibit 89 (b) you will see a summat·y of the figures. 
According to this summary, the total amount of loans and 
overdeafts due to the Bank on 30th June 1911 was 122t lakhs 

- -

in round tlgures, and out of this total the Mowet• Companies 
with Attia and Cotterell wet•e responsible for over 105 lakhs. 
Out of.Rs; 9,21,000 odd sho:wn as bills-receivable in the balance 
sheet the· Mower Companies together with -Attia arid Cotterell 
wet·e interested as drawers or drawees or both in all but a 
small fraction. These figures have been worked out by 
Mt·. Holdsworth and their accuracy has not been questioned. It 
is impossible, in n1y opinion, to shut our eyes to these facts 
or to overlook the important bearing they have on the case. 
They lead to the conclusion that the Bank of Burma, founded 
by Messrs. Mower and Clifford, existed primarily for the pur
pose of obtaining funds with which to carry on the operations 
of the Mower Companies. I am not saying that the Directors 
were contravening the law in getting funds for their various 
companies in this way. So far as I can see there was nothing 
illegal in it. The prescribed form of balance sheet has a heading 
.on the assets side "Sums due by a Director or other officer of 
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the Bank." But this refers to sums due by them in their per
sonal individual capacity. It does not refer to sums due by 
Companies in which they are interested, however intimate or 
preponderent their interest in such companies may be. This is 
a matter to which the Legislature have turned their attention 
in framing the new Companies Act, but under the present law 
(Indian Companies Act of 1882), the law which applies to this 
case, it appears that the Dit·ectors of a Bani~ could also be 
Directors and Managing Agents and part-owners of any number 
of Companies indebted to the Bank and there would be no legal 
obligation on them to disclose such fac'ts to the public. You 
must therefore dismiss from your minds any shadcw of bias. 
against the accused on this score. You may think it a vicious 
system which allows the funds of the Bank to be used mainly for 
the purposes of oil-winning and other industl'ial concerns in 
which the Dit·ectors themselves are among the persons chiefly 
interested but it would be entirely wrong to let any such views 
influence your decision as to the guilt or innocence of the Direc
tors in this case. They did nothing more than the law permitted 
in this matter. I have introduced these remarks for a different 
purpose altogether, that is, to assist you in deciding the ques
tion of the twp_Dir~cf()t_:i;' a~tualknowl~gge of theaffairsof the 
Bank on the date that they signed the balance sheet. It seems 
to rp.e_ that the _dos~ connection of Messrs. Mo·wer and Clifford 
with these companies atidWith Attia· and· Cotterell gave them 

. spedal; noi:·to sa)/ t!nique',· oppoHt.iilities for ·Iniowledge of the 
state ofthe principal debts. Ic must be said that they had better 
opportunity than Bank Directors ordinarily might be expected 
to have. I find it difficult to believe that they kept their know_ 
ledge of the affairs of these various companies in a brain 
compartment entirely shut off from the brain compartment 
which was brought into use in perusing and approving the 
balance sheet, the profit and loss statement and the Directors' 
report of the Bank. This, however, is a matter entirely for you 
as business men to settle for yourselves. Opportunity and 
knowledge are not the same thing. You are entitled to make 
any reasonable inferences but they must be reasonable. The' 
law about inferences of this kind is that you may presume the 
existence of any fact which you think might have happened, 
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regard being had to the common course of natural events, 
human conduct and public and private business in their relation 
to the facts of the particular case before you and bearing that 
in mind you will have to decide what inferences you can legiti
mately draw from the opportunities of knowledge which the 
accused Directors had. Your common sense and business 
experienc2 will enable you to decide how far actual knowledge 
of the state of the delJts and securities can reasonably be infer
red from the opportunities which these two Directors had by 
reason of their connection with the affairs of the debtor com
panies and their connection with Attia and Cotterell. 

Taking first the case of Mr. Clifford you will see he was the 
sole Director present in Rangoon for some months before the 
balance sheet was issued. He denies that he took any part in 
the preparation of it : this is in contradiction of what he is 
reported to have said at the meeting of shat~eholders after the· 
Bank closed. He said " In June of this year when the half
yearly balat1Ce sheet was issued, the securities held by the Bank 
were subjected to close scrutiny by the Auditors and Directors, 
and valuations assessed at a minimum market price." He says 
the report of that meeting is inaccurate, and it is clear' 
that it is inaccurate at any ratej_n one respect because it men
tions Directors in the plural and I understand that thet•e was 
only one Director in Rangoon at the time of the audit. I think 
Mr. Clifford's. explanition may be accepted at any rate to the, 
-~xterit th~t he.-did not.tal~e any part in :..prepadng • the deta'ils-o( 
the balance sheet. But you will have to considerthe likelihood 
of the Bank Managet· deciding for himself without reference to 
the sole Director in Rangoon such radical questions as the total 
amount of debt to be ct·edited as good, the amount to be classed 
as doubtful or bad and against which provisions should be made· 
by way of reserve in a contingency fund. As to that of course· 
you must also remember the evidence given by Mr. Kesteven. 
He said "I am a Director of a .few companies. So far as my 
knowledge goes the Directors usually rely on the auditors. 
as to the accuracy_ of the accounts and do not go into the figures 
themselves." I see he also says however in cross-examination 
that the Directors are supposed to be generally cognisant of the 
affairs with which the balance sheet deals but not with all the 
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details of the affairs. This gentleman, Mr. Kesteven, was 
apparently never a Director of Bank though he was a Director 
of other companies. It is true that wide powers were con
ferred on the Manager by the power-of-attorney (you see the 
~ower-of-attorney among the exhibits), but these powers were 
not confer1;ed to the exclusion of the Directors' powers. It 
would be absurd to hold the Director responsible fqr any mere 
details of bank management but in large matters such as I 
referred to just now, it is not unreasonable to presume that 
the Manager acted in consultation with the Directors. At 
1~ast so it seems to me, that this is a m::[tter which you have to 
decide for yourselves. You will remember that paragraph 86 
of the Articles of Association laid down that the 1panagement 
and control of the Bank shall be vested in the Directors, that 
is to say, they are left no option but have the duty of.managing 
the affairs of the Bank expressly laid upon them. Whatever 
powers they confer on the General Manager the Directors 
cannot divest themselves of the general duty of management 
and control, or perhaps I should say the ge:Jeral supervision 
and control, so long as they continue to be Directors. I 
think therefore you must presume that Mr. Clifford as the sole 
Managing Director in Rangoon at this time did exercise the 
supervision and conteol that were vested in the Boai·d of Direc
tors and that in exercising these functions he would naturally 
become conversant with all really important matters concern
ing the Bank. Mr. deGlanville drew attention to an English 
case in which it ·vvas laid down that a Director is entitled to 
trust the officers and servants of a Bank to do their duty 
honestly and that of course is perfectly true as a general 
proposition ; but that English case was a civil case in which 
somebody tried to ma!re the Directo1· responsible for the 
misdeeds of a dishonest Manager. The balance sheet which 
was laid before that Director, the defendant, falsely repre
sented the Bank to be flourishing and the Director's report 
falsely stated that proper provision had been made for bad 
.debts. It was very like the case alleged by the prosecution 
here in those respects. But in that case though the balance 
sheet was really false, the Director, who was the defendant, 
believed the balance sheet and report to be perfectly true and 
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he 'had no reason to suspect the honesty or coirtpetence of the 
Manager. He was himself deceived by the Manager. He was 
deceived by the false balance sheet and report and it was held 
that he was not civilly liable to make good the money which 
had been improperly paid away as dividends on the basis of 
this false balance sheet and report-that was the case-much 

cless would he be liable criminally. It appears in that case 
that not only the Ma~1ager but another Director who was a 
Managing Director had for years before fraudulently con
cealed the true facts of the value of the outstanding debts and 
other matters which it was their duty to bring to the notice of 
the Board and which might have been discovered by the defend
ant Director if he had made a cat·eful examination and comp-. 
arison of the accounts of the Bank. You will see, gentlemen,. 
that in this English case the circumstances were very different 
from those alleged in the present case. It is not pretended by 
any one that Mr. Strachan deceived or had any motive for 
deceiving Mr. Cliffot·d and Mr. Mower in any way. The 
suggestion of the prosecution on the contrary is that they all 
acted in concert. 

Well, gentlemen, whatevet• you think about the minor debts 
of the Bank_ it seems to n1e that you might reasonably infer that 
Mr. Clifford knew most of what wa.s essential to know of the 
large debts---::-those of Mower & Co., the Refinery, Aung Ban, 
Mount· Pim~, Cotterell, :Moberly and Stephen. This is an 
iri1portant question·of fad which You vvill have to 'decide.-'· You 
must give all due weight to the circumstance that has appeared 
in evidence that Mr. Clifford at the time of the audit was suffer
ing from sprue. A man who was in bad health might no~ take 
such a close interest in his business affairs as he would if he 
were in good health. Then:: is some conflicting evidence about 
this because one witness Compton said that at this time 
Mr. Clifford was attending office and kept very late hours. He 
says " I cameo out to Rangoon at the end of May 1911 in the 
service of the British Burma Petroleum Company. At that 
time I worked in the office of Mower & Co. The work in that 
office was very heavy from that time until November 1911. 
Mr. Clifford had very frequently to remain in office until late 
at night. I had also to do the same, six months on end, three or· 
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four nights a week. We worked until midnight sometimes. " 
It is not clear, whether, Mr. Clifford was ill in June and July, 
but it appears it was about this time at any rate that he was 
suffering from speue, and you have to give due weight to that 
fact. It is clear, however, that Mr. Clifford knew the auditor's 
opinion that i1i the circumstances no dividend should be decla
red. He was advised of that fact in the course of the audit and 
he was in a position to understand fully why H·e auditor gave 
that advice. It is impossible to disassociate that _advice given 
by Mr. Allan from the letter which Mr. Allan weote on the 
1st August, exhibit 30, which shows that tl7eauditor was uneasy 
about the securities and thought that the unsecured loans for 
Rs. 6,36,000 were somewhat shaky at any rate. M1·. Clifford 
was aware of course of the nature of the securities for the 
Refine1oy debt and the extent to which the liquidators' claim 
was disputed in July 1911. As Managing Directot· of Mower 
& Co. he knew all about that matter. I discussed the Refinery 
debt yesterday and the security for it. I left it to you to exercise 
your own judgment as to whether the lien on the liquidators' 
claim against the British Burma Petroleum Company could be 
regat·ded as a good security or whether it could only be regarded 
as a sort of makeshift to tide over the audit. If you take 
that view of the security for the Refinery debt you must also 
consider whether Mr. Clifford realised when he signed the 
balance sheet that this lien on the liquidators' claim should be 

Fag-• 26 of the so regarded, that is, as a makeshift to tide over the audit. Did 
.summing up. he realize or did he not, you should ask yourselves, that the 

British Burma Petroleum Company must needs take action to 
have this lien surrendered by the Bank and that the Bank 
would . inevitably have :to give way for fear of ruining the 
British Burma Petroleum Company of which they held such 
an enormous number of shares. Then you wiH also remember 
that Mr. Clifford was actively directing the affairs of Mower 
& Co. during for some months before the balance sheet was 
issued and he was also the active controller of the large inter
ests of Mower & Co. and of Mr. Mower in all the various other 
Mower Companies. It seems that he had full opportunities for 
knowing the extent of all the large debts of the Bank and in a 
general way at any rate of the security which the bank held for 
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these debts. You must look to the nature of the security, which 
consisted chiefly of British Burma Petroleum shares, Burma 
Investment shares and shares in companies which were 
controlled and financed. by Mower & Co. Looking to that 
circumstance it appears that Mr. Clifford must have known as 
well as ally one the realizable value of those securities at the 
time the balance sheet was issued. If the balance sheet did take 
'credit as good a:-;sets for a large amount of debts which a1·e 
really doubtful or bad if you co1~1e to that conclusion and if 
you come to the conclusion that the resulting profit shown on 
the half year's working was for that reason fictitious, I think 
there are substantial grounds for believing that Mr. Clifford 
was at any rate cognisant of this state of affairs. I am entitled 
to give my opinion on this point and on other points of facts, 
but it is an opinion which does not bind you as I said before 
and you can reject or follow it as you think fit. You will of 
course give weight to the fact that Mr. Clifford did not sell out 
his shares in the Bank and as regards his account in the Bank, 
which as we know was pledged as security for Mower & Co.'s 
debt, there appears to be no real ground for urging that he 
tried to take money out of the Bank for his own purposes when 
.the collapse of the Bank appeared to be imminent. 

Next as to the General Manager, Mr. Strachan. He accepts 
full responsibility for the figures in the balance shed which 
were all prepared. by him w;tl] the, exception of. the two inner 
~columns cUviding th~·goo.d clehts_into. dehts.fo.r_ wl1ich security 
was held and debts for which no security was held. That sub
classification of the good debts was effected by the auditor in 
consultation with Mr. Strachan. We have the auditor's evi
dence about that, and it agrees with what Mr. Strachan says. 
It was Mr. Strachan's duty as General Manager to be conver
sant with the financial positions of persons and companies to 
whom money had been lent by the Bank, and it may faidy be 
presumed that, he was posted at any rate in a general way in 
.reference to all or most of the debtors. As to A. Stephen's 
debt he had some special means of knowledge because he had 
been the liquidator of Stephen and Son's estate up to Decem
ber 1910 and he V<.ras in position to know how far A. Stephen's 
balance could be considered a good recoverable balance •. 
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Major Meagher's account has specially occupied his attention: 
he wrote that letter, exhibit 96, to the Manager in Madras 
specially about this debt. In connection with Major Meagher 
I should like to correct what app~ars to be a mistake i.n what I 
said yesterday. I said th~t Major Meagher's stock was sold 
for Rs. 8,000· But I find that as a mattet• of fact this figure wG,s 
merely suggested to him in cross-examination and pe said he 
did not know that the stock had been sold for. So you have 
to dismiss from your minds that remark I made to you as t-.:) 

Major Meagher's stock having been sold for Rs. 8,000. You 
have no evidence as to the price realized. He did say, how
ever, that his debt to the Bank became a bad debt because the 
Bank closed and because the liquidator had sold off his stock. 

Mr. Strachan had been specially interesting himself about 
Majoe Meaghee's account just before the balance sheet was 
issued, and he theeefore had means of knowing or knew as well 
as any one in the Bank could know what prospect there was of 
recovering that debt. He knew the state of the accounts of 
all the minor debtors and with reference to the large debts, 
Mower & Co., Mount Pima and so on, you will see from his 
written statement that he was conversant with the state· of 
affairs regarding each of these debts. As regards the Refinery 
debt in particular, he denies that he knew that the whole of 
that debt was being disputed with the liquidators, but in his 
examination by the liquidatoe, Mr. Holdsworth, exhibit 21 (o), 

he admitted that he must have discussed this matter with the 
Direc~or, Mr. Clifford. It is not suggested that Mr. Clifford 
concealed anything from him in the course of that discussion, 
but or: the other hand there is no evidence that Mr. Strachan 
saw or.. :was told the contents of the cable of the 6th July from 
John Taylor & Sons, exhibit 72 (g). As regards the Aung Ban 
debt, Mr. Strachan admits that the promissory notes of the 
liquidators were the security; apparently the only security held 
by the Bank. It appears that Mr. Strachan did not 'get a letter 
of lien on the Aung Ban liquidators' elaim such as he did get in 
the case of the Refinery Company. We have no evidence as 
to why he did not get it : it may have been by )nadvertence. 
At any rate there was no security for the Aung Ban debt 
except the pro-notes of the liquidators. Then he received 
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the auditors's letter of the 1st Ai.igusF-he received that letter 
on the day on wi:Mch it was written and he saw in it the auditor's 
recommendation as to creditihg the· interest on the unsecured 
loans to an Interest· Suspense Account. As in the case of 
Mr. Clifford I think you will h~ve 'no difficulty in deciding that 
Mr. "Strachan knew the true state of affairs as regards most of 
the debts of the Bank and tl-ie securities held for them, and if . -
the balance sheet of 30th June 1911 was ·really false and 
fraudulent he at least n1ust have been aware of it. But as I said 
with regard to Mr. Clifford's knowledge I say also with regard 
to M1·. Strachan's Imowledge that this is a pure question offact 
for you to decide on the materials before you and you can 
disca1·d my opinion altogether if you disagree with it. If the 
balance sheet was false there was a sh·ong probability that the 
Manager who drafted it and worked out the figure of profit 
Rs. 1,62,000 wa~ cogni,;ant of its falsity. At the same time you 
must remember that if the Bank had collapsed in August 1911 
it could not have been as vital a matter for Mr. Strachan as it 
was for Mr. Clifford and Mr. Mower. He was not interested as 
they were in the Mower Companies though he certainly knew 
how closely the fortunes of the Bank were bound up with the 
Mower Companies. If it was necessary for the safeguarding 
of the Mowe1· Companies to keep the Bank open and to shore 
it up with false balance sheets : that riwtive would not operate 
so strongly with Mr. Strachan as with the others. But it is of 
course possible that he might be. a party'to this design out of a 
mistaken sense of loyalty to Messrs. Mower and Clifford. 
Ho·wever, his motive is not what we are concerned with but 
what he actually did, and if as a matter. of fact you do find the 
balance sheet to be false and deceitful, you must decide whether 
Mr. Strachan with the means of knowledge which were at his 
disposal as General Manager of the Bank, could honestly believe 
that all the debts with the exception of those provided for in the 
Contingency Rund were good assets of the Bank and that the 
profit he showed in the :balance sheet was a real and not a 
fictitious profit. 

I now turn to the case of the 3rd accused, S. A. Mower. 
He was the Senior Director of the Bank from the beginning and 
was the leading figure in the Mower Companies and also the 
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leading figure in the Bank. Though he presided atthe Meetings 
of Directors when he was in Rangoon it does not appear that 
he took any active part or any great part in the management . 
He was absent in Europe a good deal and in fact he was abserit 
for several months before the balance sheet was signed OJ1. 1st 
August. He arrived from England ·on that d::w. It is dear 
therefore that he could have had no hand in the preparation of 
the balance sheet and that he had a very sho.·t time-at most a 
few hour.s-to look into the balance sheet before the Directors' 
Meeting which was held on the day of his arrival. The Minutes 
of the Directors' Meeting is at page 33 ')f the Minute Book. It 
is possible of course that Mr. Mower did not look into the 
balance sheet but signed it offhand. The Minutes of the meetirig 
are as follows : 

" Minutes of the 
Registered office of 
1911. 

36th Meeting of Directors held at the 
the Bank on Tuesday, the 1st August 

~ 

Present: G. S. CLIFFORD, Chairman, and S. A. Mov~ER. 

The Minuties of the 35th Meeting of Directors was read, 
confirmed and signed. The audited accounts and balance sheet 
and Profit and Loss accounts were placed on the table and 
signed. The Directors decided to confirm the allocation of the 
available profits amounting toRs. 1,62,277-12-5 as follows:-

To declare 'an ad interim diVidend at the·rate 
:.of- 7 per: cent. per annum free of Income-

Rs. A. P. 

tax 2.bsorbing 61,687 8 o 
To piace to Reserve Fund making that Fund 

Rs. 5,75,000 75,000 0 0 
To carry forward 25,590 4 5 

Total . . . 1,62,277 12 5 

The Directors were glad to see that the working Capital of 
the Bank had increased during the half year from Rs. 1,53,13,703 
to Rs. 1,69,31,785 and that the Bank's investn1erits in at p'er 

· cent. Government paper had been increased by Rs. 50,000 to · 
Rs. 15,68,800. 

(Sd.) S. A. MOWER,, . : 
Chairman." 
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·The only Directors present were Mr. Clifford and Mr. Mower. 
·We are told that the Manager was also present at these 
Meetings. 

These mimites show that Mr. Mower knew at any rate that 
. a sum of Rs. 1,62,000 odd net profit was represented as having 
been earned in the half-year inclttding the amount carried for
~at·d from the previous half-year and ,the question arises 
whether it is likely that he signed it without any inquiry from 
hi~ co-Director, Mr. Cl1fford, or from the Manager :Qs to the 
·method by which this large figure of profit was worked out. 
I suggest to you that he. must have known that Mower & Co., 
and the Mower Companies were the Bank's principal debtors. 

·would he not also have known or have a general knowledge of 
the nature and extent of the security held by the Bank f01· the 

.debts of these companies? The fall in the value of shares in 
Rangoon had been going on since the beginning of the year. 

G.· S. 
CLIFFORD 

'l); 

KJ:NG:: 
EMPEROR • 

'There is a document which mentions that fact (exhibit 23) Page28oj'the 
summing up. 

Mr. Strachan's note circulated to the Directors during the week 
·ending 2nd September 1911.. "During the past eight months 
·(from January 1911) the share market in Rangoon has gone 
through a very critical period and prices of shares are now the 
lowest that have been known. This has resulted in the secured 
:position of the Bank being considerably jeopardised.'' Well, it 
is not peasom'tbl~ to suppose that Mt·. Mowett was ig1.1orant of 
~thetreild of affairs in Rangoon as regards the share market. It 
;may be that he had no precise knowledge abou~ the various liens: 
obtained ft~om debtor companies by the Bank while he was' . 

. absent in England. But yottmust consider whether Mr. Clifford· 

.. and Mr. Strachan ¥.._ept these important matters to themselv~s or 
whether they were communicated to Mr. Mow~r on 1st August; 
The time was short for such communication, at most a few hours, 
lbutthete was time. Mr. Clifford's memorandum at the foot of 
exhibit 30 (the Auditor's letter of the 1st of August) suggests that
~t was his practice to talk over important matters with Mr. Mower! 
when Mr. Mower happened to be in Rangoon, and as regards; 
that letter·· you have .to decide for yourselves whether it ·had• 
been: seen by Mr. Mower before he signed the balance sheeH 

·:If he saw that letter before signing the balance sheet ·he would' 
know at any r~te that the Auditor was uneasy about the seC:ti-
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rities and that the Auditor had an uncomfortable feeling also· 
about the unsecured loans. Whether it was seen before the 
balance sheet was signed depends a good deal upon the date 
when Mr. Clifford's memorandum was written. It appears to· 
me to have been written on 1st August but you will have to .. 
form your own opinion from an inspection of the document .. 
It may be, however, that the discussion t•eferrel\ ·to therein 
occurred on the J st August but aftet· the balance sheet was . 
signed. H was signed then but it was not actually issued until 
the 4th August. As regards the Auditor's advice not to pay a 
dividend it is possible that Mr. Cliffo.rd did not inform Mr. Mower· 
about this but it seems to me that this \vas a matter which 
Mr. Clifford was very likely to communicate to Mr. Mower. 
Mr. Clifford's interests and Mr. Mower's interests were almost,. 
if not, entirely identical and it is difficult to think that it would 
not have occurred to Mt·. Clifford to inform Mr. Mower of this. 
important mattee as beaeing on the balance sheet which was 
being signed and issued. You will have to consider, gentlemen,. 
whether Mr. Mower mnst not be held to have known the position 
and prospects of the Moola Oil Company and Irrawaddy 
Petroleum Company in which his firm had such very large· 
holdings and the shares of which had been deposited by his firm 
as security with the Bank to such a large extent. You must 
also take into account in deciding as to Mr. Mower's degree of' 
)~!15?.W,!~4g~ ~py}~pt th<J.t. thqug\1 he w:aE> th~ ~Senior Director oF 
J.he ;Bank and of·Mower &. Co . .,~ he did not. take the most active 
part in the affairs of the Bank or of Mower & Co. lt was appa-
rently Mr. Clifford who was the active controller. But though 
Mr. Mower is shown by the evidence to have come to office 
only for one or two hours a day and then to have done no· 
office work I think there are no grounds for holding that he was. 
a mere sleeping partner in these firt'ns. As might be expected 
from his age and seniority, he left most of the work and most of· 
the details of fnanagement to Mr. Clifford, but on0 may presume 
that Mr. Mower was no mere dummy and that he took a promi
nent part in directing the affairs of Mower & Co., and of the
Bank. I tap pears to me that this is not a case of mere construe-· 
tive knowledge. It is a case in which you will have to ask your
selves whether Mr. Mower must have really possessed the" 
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·requisite knowledge about the falseness of the balance sheet 
having regard to all the circumstances, that is to say, having 
regard to his position and opportunities and the probabilities that 
he really used those opportunities as a reasonable man would, 

. and having regard to his relationship with Mr. Clifford. Look
ing to t~ese matters you will decide whether Mr. Mower really . 
.had this ,knowledge or not when he signed this balance sheet. 
If you think there is a reasonable doubt about it-if you lean to 
the view that he signed the balance sheet blindly relying on the 
Manager's and Auditor's signatures without troubling to ask for 
any information about the large profit shown in the balance 
sheet and honestly believing that the profit had been really 
earned, then, however careless and negligent he may have been 
you should acquit him even though you think the balance sheet 
to be false· and fraudulent. Some stress was laid by the prose-

. cution on the factthat Mr.Mower drew out all the money he had 
in the Bank I admitted the evidence also that Mrs. Mower was 
allowed to withdraw her fixed deposits without penalty for it 

·seems to me that she may reasofiably be presumed to have 
acted in this matter under her husband's advice. It seems very 
doubtful from the evidence we have whether any favour was 
shown to her in the matter of interest and the evidence on that 
point is unsatisfactory. I do n0t think you will be justified in 
presuming that any favour was shown to her with regard to 
interest. . Hut she took out,&ll her money in August and put in 

·Government ·paper. · Mowei·~s accolii1t weiit on till November; 
but he cleared out before the Bank closed. 

19:1.3· 
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These matters are of importance only if you come to the 
conclusion that the balance sheet was actually false and that 
Mr. Mower knew it to be so when he signed it. In that case 
they furnish corroborative evidence on the question of carrying 
on the Bank, for these facts tend to show that he was aware of 
the impending collapse of the Bank at an t·arly pet·iod and that 
he took steps fo save his relatives from being involved in the 
disaster. You must also remember that though Mr. Mower 
and Mrs. Mower withdrew their money Mr. Mower did not part 
with his shares in the Bank. Both Mr. Mower and Mr. 
Clifford might have paid up the amount due on their shares and 
then have sold them at a considerable profit when they were 

Page 29 of the 
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125 or 130. This is a fact which weakens any presumption 
arising ft·om the withdrawal of cash from the Bank by Mr; 
and Mrs. Mower. But again it may be remarked that if either· 
of these two Directors were to sell a number of their Bank 
shares it might have aroused suspicion and in that way hastened 
the fall of the Bank which they were anxious to avert. as long 
as possible. 

As I have already laid down you are not justified in finding 
any of the accused guilty, unless the balance sheet is proved to· 
your satisfaction to be false. If the .)Jalance sheet was not 
false it follows that the Bank was in a sound and even flourish-· 
ing state on the 30th June 1911, and if the difficulties which led 
to its ultimate failure began latet· than the date on which the 
balance sh~et was issued, then the carrying on for a morith OP 

two longep while the Directors were endeavouring to avet·t the 
catastrophe, might or might not be justifiable, but it could not 
in my opinion be regarded as positively dishonest, and of course· 
without clear proof of positive dishonesty there can be no · 
conviction in this case. According to the defence the Bank 
was in a sound fin an cia! state on the 30th of June and its collapse 
in November vv'as due to the rapid depreciation of secueity in 
the .meantime and to the action of the British Burma Petro
leum Company in repudictting the Refinery debt.. It is certainly 
th~ cg:se that the securites of the Bank. fell in value to a very 
great ,extet1~ alter Jtrfie: But ac~i:Jr~ing tg the prosecution the 
·Bank 'v'i'as alt:eady .in a sinking conditi.on in Ju.ne-July 1911 
being weighed down with a load of doubtful and bad debts, and 
the fall in securities after that date only precipitated the collapse 
whic'h was in any case bound to come soon. We have 
Mr. Warren's and Mr. Restivan's evidence as to the steps taken 
by the accused, G. S. Clifford, when it was realized that the 
Bank could not possibly 'issue a favourable balance sheet for .. 
the half-year ending December 31st, 1911, i.e., unless assistance 
was given from outside. We have no reason to question the 
propriety of the steps taken by the Directors at that stage. 
It would be difficult to say at what date the Bank became insol· · 
vent in the sense that all its reserves and capital were gone. 
It depends upon a great many factors. 
concern yourselves with this point at all. 

But you need not 
Whether the Bank.. 
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was insolvent or not, the carrying on the business of th~ Bank 
on the strength of a false and deceitful balance sheet, would be • G. s. 

CLIFFORD 
an aggravation of the dishonesty of the balance sheet. As I v. 

have said before, the mere carrying on after the 30th June KING· 
EMPERO~ 

would not by itself constitute cheating. The carrying on after 
the 30th June must be considered only with 1·eference to the 

• balance sheet and the knowledge which can be imputed to the 
accused as to the character of the balance sheet. The case 
hinges entirely on this balance sheet, on your decision as to 
whether it was really false and deceitful. If you find that it 
was not the act:used should all be found not guilty. If you find 
that it was then you will have to decide further with regard to 
each one of these men : whether it was false to his knowledge 
when he signed it and you will give your verdict ;,of guilty or 
not guilty accordingly on each of the three charges of cheating· 

I want to make a. few remad\s on general matters which 
have have been referred to by the learned Counsel for the 
defence before closing. Fit·st, about Teehan's debt and 
Mr. Coltman's remal"l< that the evidence relating to this debt 
was introduced only for the sake of prejudice. I think the 
prosecution were fully justified in putting in as exhibits the 
correspondence regat·ding 'Teehan's debt. They were not 
produced to show that the Bank:had made loans imprudently . 
in the past. Mr .. Coltman's point is that the Bank having 

;~ sllf?\vi'l' th~ debt as bad at' the July audit, it was'_ superfluous to. 
··p~t-fn the corresp~iidetice: Btit the prosecutiori.were concemed. 
to show that the Bank had no t·ight to show the interest on this 
debt as earned income. We have now been told that the inte
rest, though taken to Profit and Loss was afterwards taken out 
again or "written back" 'as the techi1ical phrase goes, in the 
provision of Rs. 71,000 which was added to the contingency 
fund on the 30th June. But there was nothing in the books of 
the Bank to show this and it was an entirely new procedure 
for this Bank." The practice up to October 1910 had been to 
put interest on doubtful Oi" bad debts to what is called a: 
"Deferred Interest Account." It is exhibit 9. · You will see that 
the deferred. interest account was ii1 abeyance from October 
1910 up to July 1911. The practice of crediting to deferred 
interest account was the .usual practice of the Bank and this 
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practice was resumed after the issue of this balance sheet 
during the half-year ending December 1911. It was therefore 
a reasonable presumption on the part of Mr. Holdsworth that 
the interest on the :doubtful and bad debts in the half-year 
ending 30th June 1911 was taken as profit for he had nothing 
to show what that sum of Rs. 71,000 in the Profit anp. Loss 
statement was meant to provide for. Even Mr .. Allan, the 
auditor, seems to have been in doubt as to what these figu1·es 
really included, for in one part of his evidence he said these 
figures included provision for unpaid interest on unsecured 
loans which were not bad or doubtftti, but he afterwards 
admitted that this could not be so because the contingency fund 
was all but exhausted in making provision for principal and 
interest of the bad o1· doubtful debts recognized as such at the 
audit. There was nothing left ove1· which could be· taken as 
interest on unsecured loans. \Veil, if the Bank's audito1· was 
uncertain as to the contents of the contingency fund it is hardly 
surprising that it did not occur to Mr. Holdsworth to look for 
the provision for interest on the bad debts in the contingency 
fund. The matter has now been explained by the defence and 
I think the prosecution and you, gentlemen, will accept the 

Page 30 oj the explanation that provision for the interest on the bad and 
umming up. 

doubtful debts which were recognised as such at the audit was 
really in_cluded i11 th.\'! secret reserve or con_tingency fund, that 
·is to say, in the su1TI of Rs: 2,:921:,ooo odd,- lhav·e only to repeat 
"wlla.f l said yestei.~day tllat' no~·ii11i:it.ltatlon "of disf-ionesty rests on 
the accused as regat·ds their treatment of the debts of Teehan, 
Gorse, Dennis and the other persons whose debts vvet•e taken 
by th·e Manager and auditor as bad or doubtful at the audit in 
July 1911. It is no part 'of the prosecution case at all that the 
interest on these debts .was wrongly credited to Profit and Loss. 

As to the order passed by Mr. Justice Robinson I agree 
with Mr. Cottman in advising you to pay no attention whatever 
to the fact that this prosecution was ordered by the Civil Court. 
The order was passed ex parte, that is to say, without hearing 
the defence and the fact that the Judge thought fit to order a 
prosecution on Mr. Holdsworth's ex parte affidavit should of 
course not influence you at all. The fact that this order had 
actually been passed was allowed to be proved merely as intro-
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-ductory. matter explaining how the prosecution was initiated. 
It would be entirely wrong.for you to rely on that order in any 
way as conclusive of the guilt of the accused or even as 
furnishing any substantial ground whatever fot· holding them 
to be guilty. 

Another point is that in exhibit 40 (b), the Profit and Loss 
~ statement of the Bank of Burma, a considerable sum was 

written off for depreciation of furniture, provision for income
tax and other matters. The total amount I think was Rs. 17,000 
exclusive of the provision for contingencies and the provision 
for bad debts. It is urged that if the Bank management 
were really in difficulties in July 1911, if they did not !mow 
where to turn to show a profit, the first thing that would 
naturally occur to them would be to forego or rather to 
postpone· the writing off for depreciation and other matters. 
This is certainly a point in favour of the honesty. of the 
balance sheet. Of cout·se it would be a stronger point if the 
.amount were greater; as it is the amount is not really very 
large. 

Another strong point in favour of the_accused is the fact 
that no fraudulent entries or fabrications have been brought 
to light in the books or cot·respondence of the Bank. Mr. 
Holdsworth, I think, said in his affidavit that there wet·e such 

. entries but he was at a loss to substantiate this accusation. Of 
-course- it i-s -possible to· regat·d the t•ating of the Moolla Oil and 
British -Bu-rma Petrolettm ·Oil shares at their full par value as 
false and fraudulent. That ~ntirely depends upon the value 
which you are going to attach to these shares. You must re
member also that the essence of the charge against the accused 
is that the bank management· took credit for large sums as 
good debts which at least were very doubtful: that is the prose-

. cution case, and this is a kind of fraud which can be carried out 
without making positively fraudulent entries in the books. The 
fraud if any Would be in the minds of those who were responsi
ble for the balance sheet and in the guilty knowledge they had 
that the debts put down as good debts were really not good 
debts. At the same time you should certainly take into consi

"deration this point in the accuseds' favour and especially in the 
. Manager's favour, that so far as can be seen they have handed 
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over all their accounts and correspondence files complete with
out any attempt to fudge or fabricate the accounts or to burke 
correspondence which it might have been inconvenient for them 
to disclose. I would specially refer to exhibit 30 which has 
been so much commented upon and which I remarked is prima 
facie at any rate a damaging piece of evidence. _ 

Then as to the amount of ready money at the disposal of 
the Bank when it closed its doat•s. I do not think this matter 
affects the question you have to decide. Deposits came flowing 
in from India to the extent of 40 lakhs in the interval between 
the issue of the b::tlance sheet and the closing of the Bank. 
This was in the ordinary course and as a matter of fact the 
disbursements of deposits kept pace with the receipts. It has
been shown that at the time of closing the Bank there was 
considerably less money belonging to other people in their hands 
than they had on the 30th June 1911. It is quite clear that the 
Bank dosed because the management saw that a run on the 
Bank was imminent, and saw also that they had not the funds 
to meet the run and bad no prospect of getting the funds either 
by realizing their securities or by borrowing from another 
Bank. I think I have now touched on all points which it was. 
necessary for me to mention and the issues yott have to deter
mine should now be clear to you. I have only to say in conclu
sion that the accused persons are entjtled _to the l2enefit of any 

_,.;yeas:onable-do.ubt in, you~ :n;inds; wl~ether :it is 'g doubt as to the. 
:·_ ~ actual~fals:E:n~ss of-the-balanc€(sl1-eet-ol: a· doabt~~s to the lmov\'

ledge of its falseness by the accused. By a reasonable doubt 
is meant the sort of doubt which would influence you as con
scientious and sensible men in deciding momentous questions in 
your own lives. If you entertain a doubt of that kind as to the 
guilt of the accused or any of them it would of course be wrong 
to convict him, but I need hardly say that a doubt springing, 
from iridecision or from disinclination to make up your minds 
is not a reasonable doubt. You have a clear and definite duty 
to perform, that is to say on the evidence \vhich has been placed 
before you whether the accused or any of them are guilty of
the' three specific offences of cheating which are set forth in the: 
charge. I am confident that you will apply your minds earnestly 
to this task and. that you will bring in a verdict according to. 
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yo·ur consciences. _Whatever your verdict may be I venture to 
think it will command respect. ·. 

Before you retir~, gentlemen, I should lilre to say that It ts 
specialiy desirable that your verdict sho~ild be unanimous and 
if you can come to an unanimous verdict I hope that you will 

-do so. 

Before .VIr, Justice T·womey. 

KING~EMPEROR v. SULAIMAN. 

Criminal Procedure-" Reference " to a High Cou-rt-Sections 423, 
438, Code of Criminal Procedztre. 

There is no provision of the Code of Criminal Procedure under which 
an Appellate Court, having once admitted an appeal, can "refer" it to the 
High Court for a decision on a point of law. The Appellate Court must 
dispose of the appeal itself in one of the manners prescribed by section 423 

·of the Code of Criminal Procedure. 

In a Criminal Appeal now pending before the Sessions · 
. Judge, Tenasserim Division, a question of law has arisen as to 
the proper construction of section 57, Excise Act. The learned 

.·Judge considers that it is an important question on which 
·there should be an authoritative ruling and he has therefore 
referred it to this Court for decision. 

When an Appellate Cnqrt does not dismiss an appeal sum
marily it is bound by the provisions of section 423 of the Code 

· of Criminal Pi·ocedure which define its powers~these powers 
do not authorize th~ -·cour{''tB refe1; to the High Court for 

-:'decision. a question· of h,~ -a~ising in the. ~ppeal. . Nor does 
section 438 confer any such authority; that section permits the 

·Sessions Judge to report for orders the result of his examina
. tion of any proceeding before an inferior Criminal Court but 
does not apply to appellate proceedings ·pending before the 

·Sessions Judge himself. It is clearly the intention of the law 
·that all questions arising in a criminal appeal should be deter
• mined by the Appellate Court itself. 

Since the question referred by the Sessions Judge is not 
properly before the Court no decision can be given on it. The 

·lear: ned Judge will have to decide it according to his own 
'ji.:tdgf!Ient. If either party should be aggrieved at the Sessions 
C-ourt's orders In appeal it will be open to that party to move 
~this Court i~ rev!si~n if he thinks fit. . . . 
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•YBef·b'ie- Mr. }ttstice Hart·noll, Officiating Chief Judge, and: \ 
Mr. justice Young . 

. . ' 

A. ~. ·:A_.s·. JAMAL v, MOO LA DAWOOQ 
SONS, AND COMPANY. 

Giles-for appellant. 

N. M. Cowasiee-for respondents. 

_ Vendor and purc.hat>,fW,--"-Re-sale on faihre to take delivery,
Measure of damagc;s i1~ case of-s. 107, Contract Act, 1872. 

l'l. vendor of shares, on failure cf the purchaser to take delivery, gave notice of 
his intention to re-sell at the latter's risk, but did no.t carry out his intei\tion and 
ultimately sold the shares at a higher premium than at the time of the purchaser's . 
breach of cvntract : 

Held,-that although the usual measure of damages in such cases is the' 
difference between the price agreed upon and the price obtainable in the market at 
the· time of the breacJ1, yet th.- higher price subsequently obtained on re-sale Ehould' 
be taken into consideration in assessing the damages. 

Semble-An. unpaid vendor. having giYen notice of his intention to take· 
· action in accordance. with section 107 of the Contr~ct Act, is-" 'not thereafter preclud. 
ed from resiling from this course and pursuing his other remedies. 

Oldershaw v. Holt. (i84o), I2 A. & E., 590; followed. Brace v. Calder,. 
( r895), 2. Q. B. D., 25.3 ; $nzith v. M'Guire, (r8s8), 27. L. J. R., 465 ; Pott 
v.Flather, (1847), 16. L.J.Q.B., 366; Buldeo Doss v. Howe, (r88o), I.L.R .. 
6 Cal., 64 referred to. · · 

Hartnoll, Ofjg. C. }.-In this suit appellant sued to re<;:over · 
from the respondents Rs. 1,09,218-12-0 compensation foe bre.~ch 
of contract. His case was that by six contracts betweeJ:I ·April 
and· Aug»~t 1n 1 :h~- ~c:mtraqtE1~ to sell 23,500 sh<¥:e,;>. it:I,.:Jh~
Br.itish ·Burma~ Petroleum -CompanY. at:certain rates iper share, 
which were set out and for delivery on or before the 30th and_ 
31st December 1911. 

The market price on the 30th Dec.ember was Rs. 4-3-0-a 
priEethat was very much less than the prices contracted fq~ .. : 
The shares were tendered to respondents but not taken deliv~ry. 
of or paid for. 
· Appellant therefore sued to recovet· Rs. 1,09,218-12-0 the. 

difference calculated on the amount due, taking the contract 
prices and the ma~ket value qf the shares on the 30th :pecem". 
ber calculated at Rs. 4-3-0 a share. 

The appellanh;old 100 of the shares on the 2$th Februaxy 
1912 at Rs~ 4-3-0 a1;1d the rest of the. 23,50Q()n dates between A,pril.,, 
and October 1912 at prices l:tigher than Rs. '1-3-Q put lo'\;Ve.r. ~ha,~ 
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th~ cQntract prices arranged betwe~n him and respondents 
except in one instance. 

In this wayappellantrealizedforthe shares Rs. 1,04,261-10"9. 
At contract prices appellant should have received Rs. 
1,84,125-10-0. The difference is Rs. 79,862-15-3 and this js the 
sum for which a decree has been given h•m py the learned Judge 
~n the Original Side. Appellant lays this appeal claiming a 
further sum of Rs. 29,355-14-9, the difference betwt::en tht:: 
amount claimed and the sum awarded. 

On the 30th December 1911, when appellant tendered the 
shares to respondents his advocates wrote:" Failing compli~ 
ance with this request by to-day our client will be forced to sell 
the said shares by public auction on or about the 2n~l. proximo 
responsible for ail losses sustained thereby." On the 2nd 
January 1912 he again through his advocates e:l{pressed the 
intention of re-selling the s!1ares and instituting a suit against. 
respondents for the recovery of any loss which might result 
from that course. On the 4th January he reiterated his inten-: 
tion to do so. Nothing was then done till the 26th February 
1912 when appellant's advocates wrote to respondents and 
claimed Rs. 1,09,219-6-0, the amount arrived at by deducting 
Rs. 74,906-4-0: the value of the 23,500 shares at Rs. 4-3-0 a share 
from Rs.l,84,125-10-0, the agreed price of ihe shares. In assess
ing the damages the learned Judge on the Original Side has 

. given. _r~spo_qdents t.he benefit of ~he higp~f·. pric;~s realized by 
. appellant when he sold the. shares. His. reasons . for doing so 
were as follow :-

" One of the ' rules ' on back of the contract notes states 
that in default of payment for the shares on the date of settle~ 
ment. or by noon on the day following, the seller shall have the 

option of re-selling the shares by auction at the exchange at the 
next meeting, and any loss arising shall be recoverable from 
the buyer. The plaintiff had no other right of re-sale beyond 
that. At the tiine that he first gave notice of his intention to 
re-sell he still had that right, but he subsequently failed to 
exercise it, i.e., though he has sold these shares at a higher rate 
than the rate of the due date, he did not purport to re-sell them 
as against the defendant. Can the·n the defendant-firm claim 
to have the benefit of the higher prices realized by the plaintiff? 
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I think they can. If a seller h~wing the right of re-sale, elects 
to exercise such right, he must give notice of his intention to 
re-sell; and having done so he has made his election between 
the hvo measures of damages that were opened to him. After 
giving such notice, it is his duty to re-sell either at the time (lf 
any) appointed by the contract or within a reasonable ti!;lle after 
the date of the breach. If he delays, he takes upon· himself all 
risk, arising from further depreciation. And if he sells at a: 
higher rate, such sale will be taken to be a re-s<>le in pursuance 
of his notice : for otherwise he would be allowed to benefit by 
his own wrong. " 

The grounds of appeal are-
" 1. for that the learned Judge on the Original Side erred 

in law in holding that the appellant having expressed an inten
tion to t•e-sell the shares but not having sold the s~me in 
pursuance of such expression of intention was precluded from 
recovery as damages the difference between the contract prices 
and the market rate at the time of the !Jreach. 

2. For that the learned Judge on the Original Side erred in 
law and in fact in holding that the appellant had exercised a 
binding election to re-sell the shares. 

3. For that the learned Judge on the Original Side erred in 
law in holding that the sales in fact made by the appellant 
should pe taken to be re-sales in pursuance of his notice to 
+e~sett :·., • 
·:.: 4'. ·#i>·t· :that-''tne· learne~d--Jirdge should 'have awarded as 
damages the difference between the contract prices and the 
market rate at the time of the breach, namely, Rs. 1,09,218-12-0 

instead of the sum of Rs. 79,862-15-3. 
s~ In the alternative that if the sa1d expression of intentio~ 

to resell amounted to a binding election the learned Judge 
should· have awarded as damages the difference.· between the 
contract prices and the market rate at the time when the shares 
should have been re-sold~ 

· 6. That the decision of the learned Judge in awarding the 
sum of Rs. 79,862-15-3 only as damages was otherwise wrong 
in law and in fact. " 

. There is no . doubt. as . to what appellant's true measure of 
9i:lrnM~s ~s,. I~ i~ the difference between the co!ltrapt prices 
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and the market price when the contracts ought to have beert 
completed,-that is, in this case the date of the breach, the 30th 
De'cember 1911-for the appellant could then have taken the 
shares into the market and obtained the current price for them. 
This was the principle followed in the case of Pott and another 
v. Flather (1). But it was argued that as in the beginning 
~appellant chose to proceed under section 107 of the Indian 
Contract Act he should be kept to such choice. !t is clear that 
though at first he expressed the intention of Pl!rsuihg • the 
course set out in section 107 he did not keep to his intention 
for, when he brought l.is suit he had only sold 100 shares and 
this was on the 28th February and he sued for his whole 
measure of damages. Appellant's counsel urged that, though 
appellant at first expressed the intention of following the course 
laid down _by section 107, he was not bound to carry out such 
intention and could change his mind if he liked. This view 
appears to be correct. The words of section 107 are permissive 
and ·not compulsory. In the case of Buldeo Doss v. Howe (2) 
the view was taken that section 107 does not deprive an unpaid 
vendor of goods of any other nomedy he may have. I am 
therefore unable to agt·ee with the views expressed by the 
learned Judge on the Ot·iginal Side as to appellant being bound 
to proceed under section 107. 

But I think . that there is abundant. authority fot: holding 
that the t"espondents are entitled to the · benefit of the higher 

··prices:realized by appellant in ·mitigatiot'l of"the .. suin~pa:fabieby 
them as damages. The subject is dealt with at pages 771 and 
772 of Leake on Contracts, 6th Edition, and page 207 of Mayne 
on Damages, 8th Edition. 

I would especially refer to. the follb~ing cases : In Older
shaw v. Holt and another (3) whet"e the plaintiff claimed as 
damages certain monies ft"om the defendant owing to his failing 
to carry out certain terms of a building lease and where plaintiff 
entered into a !lew agreenmet with another tenant the jury were 
directed to have regard to the new and ultimately more advan
tageous agreement entered into in calculating the amount of 

(I) (1847) 16, L. J. Q. B., 366. 
(2) 1880) I. L. R., 6 Cal. 64. 
(3) (1840} 12 A. & E., 590. 
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ver damages for failure to carry out the terins of. a charter 
party, that is, to load a ship with a cargo of oats; Martin B. 
said: " It would be dou)Jtful whether a party who breaks a 
contract has a right to say to a person with whom he breaks 
it : ' I will i"iot pay you the damages arising fron1 iny breach 
of contract, because you· ought to have done something else 
for the purpose of relieving me from ·it. ' I am not 'satisfied 
that· the p~rson who breaks a contract has a right to · insist on: 
that at all ; but if the ship had earned anything the defendant 
would be entitled to a deduction in respect to that." ·' Again . in 
Brace v. Calder and others (2) where the plaintiff was employed 
by the defendants, a partnership consisting of four n1en1bers as 
manager of a branch of their business and the 'agtieerrient was 
that he was to be employed for a certain p~riod;. but before 
that period had expired two of the jJartner·s· retired and the 
business was transferred to and carried on by the other two 
in an action for wrongful dismissal, it was held that the plaintiff 
was only entitled to nominal damages, as the continuing partners 
were willing to employ the plaintiff on the same terms as 
before for the remainder of the period and so the plairitiff 
would have suffered no damage. In that in the present case the 
appellant reduced his loss by selling the sha1·es at a higher 
price than obtained at the date of the breach, I think it only 

. equitable to. give the .. -respondent& ".fhJe • herieflt. -of the higher 
.. • prices .... realized, .. 1: :·would ·therefore-: dismiss::the: appeal with 

costs. 
Young, ].-I concur. 

(I) (1858) 27, L. J. R., 465, 
(2) (l:Sg_l;) 2, Q. B. b., 253. 
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Before the rjhiej judge and Mr. Justice Hartnoll. 

:Rr M. ·RAMAKRISHNA PILLA Y, v. 1. M. L~ V. R ::R. l.VL 
FIRM. BY THEIR AGENT; RAMAN CHETTY, 

2. K. N. K. R. M. M. R. M. CHET'Ji'Y .FIRM. 

1vlccung Pu'-for appellant. 

Chccii'-f'or respondents. 

Provincial Insolvency .4ct, 1'907, section 46-'-appeals how made. 

For an appeal against arty order not made under the sections men
tioned in 46 (2}:, the leave of the District Court or the. High Court must be 
obtained. 

The petition was disinissed because the judge thought there 
had been fraud on the part of the petitioner, and that the 
petition was an abuse of the process of the Court. 

Sub-~ection 2 of section 46 of the Act gives an appeal from 
.an order made under section 15, but this order was not made 
under that sub-section. 

For an appeal against any order not made i.mder the sec
tions mentioned in sub-section 2, tne leave of the Distt·ict 
Court or of the High Court has to be obtained. The appellant 
applied to neither Court for leave to appeill. The appeal mi.tst 
be dismissed. 

Before .JVi·r. justice Parlett. 

. "THE BRITISH INDiA ST"i~AMNAVIGATION.Co., LTD., 
v. 1. M. N. FAKIR MAHOMED, 

2. THK COMMISSIONERS OF THE PORT OF 
RANGOON. 

Hartnoll-for applicants. 

Bilimoria-for ist respondent. 

Giles-for 2nd respondknt. 

Pleadings-'iiot mere for1nalities-'-'-Civil Procedure Code, brder 6. 

Pieadings are notmere formalities, but statements required by la'v to 
be true. Any wilful falsification bf therii is pitnishabie by the crimina 
law. 

The original plaint sets out irl para. 1 that 15 c~sks of oii 
were shipped by p1aintiffs' Agents irl good order ::trld.cohdition 

Civil 
Miscellaneous. 
· 4ppeal 
No. 105 o.f 

1912. 

March 12th, 
,I9IJ. 

Civil Revisi"on 
No.· 138·'?/ 

1912. 

December 4(k, 
1913. 
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in the British India- Steam Navigation Company's steamer· 
"Tara", of which 14 casks were -delivered in go~d order and. 
condition ~nd .. one,· ·being te~dered. practically empty .. and 

damaged, was refused. The British India Steam Navigation 
Company's first Written Statement adinits that the 15 casks. 
were shipped in good o•·der and condition, alleges that they 
were all landed in good order and condition at one of tb.e Port 
Commissioner.s' jetties, acd that the .. dama~e to" the cask 
occurred after it had been so landed, an.l pleads that they are 
not liable for damage which may have subsequently occurred .. 
Later on they obtained leave to £ilf ?.11 amended Written 
Statement in which they say that, though shipped in good 
order and condition, 5 of the 15 casks were ceetified on landing 
as leaking by the. Port Commissionees and that under the· 
endorsement on the bill of lading the Company is !lot liable 
for damage by ordinary leakage. It is admitted that an au get·~ 
hole had been bored in the cask through which the contents 
were abstracted, but the \Vritten Statement contains no
allegation as to when that hole was bored. The plaint was. 
eventually amended so as to join the Port Commissioners as 
defendants. In theie Written Statement the latter pleaded 
inter alia that the cask was landed in a damaged and leaky 
condition and that no damage occut·red to it while it was. 
in their custody. The Superintendent of the Wharf gave 
_evidence that on land~ng _the 5 C!;l<>ks, which vyere old, were 
leaking throu'g_h-_'il1e"joit1tsi _tfie o_rle'i~e£e:rre~f):o' in this suit 
-was·-~lt--the- t:T!Tie --iess-th-ai;·-half .. fulL ·-The atiger-hole was. 

not noticed, but the cask does not appeat· to have been closely 
examined -and as the hole is only one-quarter of an inch in 
diameter, it might easily. have escaped notice unless on close
scrutiny. The British India Steam Navigation Company's. 
witness states that he examined the. cask on landing ; that 
it was one of about a dozen which were leaking, but though 
especially examined for breakage, none was found and the 
auger-h~le was not in it~ This witness has b:~en disbelieved 
and damages have been decreed against the Compai1Y· It is· 
now urged. that it wa's for plaintiffs to prove their case and~ 
that, unless tpey 9,i_d sp which i.t is claimed· they djd 11Qt, a 
dec;ree, (!()J.tl4 pot b~ giye_l,l )\1 their· favqur, ,althp~gh the {):e.fen.9Ep:r 
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was disbelieved. It is clear however thatthe damage occurred 
when the cask was in the custody of. one or other of the 
defendants. The question as to ·which of them was liable was 
one to be determined. as betwee.n the defendants. I am unable 
to agree that the lower Court had not the materials for its 
determination. The Port Commissioners' Written Statement 
clearly alleges that no damage occurt·ed to the cask while it 
was in their custody and this has never been challenged save by 
discredited evidence. The Wharf Superintendent's evidence, 
so far from showing that there was no hole in the cask when 
landed, strongly suppJrt~ the contnu·y; fot• it is admitted. that 
whether leaking through the joints ot· not, the bull' of the oil 
was abstracted through the auger-hole, and the evidence is 
that more than half the oil was gone when the cask was landed. 
Next it is. ~rgued that the endot•sement on the bill of lading 
raises the presumption that this cask was shipped alt·eady lea.l~
ing. The written statements and the bill of lading show it to 
have been shipped in good ordet· and condition : a leaking cask 
cannot be said to be in good ordet· and condition. The bill of 
lading says the 15 casks were shipped in good onlet• and condi
tion and the endorsement runs, ''casks old. Not responsible 
for leakage or breakage and for leakage ft·om pli.tgged holes ot~ 
otherwise." The Company's witness indeed does not sl1t'in'k 
from suggesting that even with a hole bored in it, the cask is 

; stiU in good order and' ;conuitio·n in the ·tet'ins of' the -bill .of 
: 'lading:::.:T-\'le-meaning'M the ,.Vhtlle ii:i''howevei· ·in inY- opitiion 
clear; the casks, though old, wel'e when shipped not leaking, but 
in view of their age, the Company _disclaimed Tespunsibility for 
leakage etc;, which· might occur in . transit. The Company 
explicitly pleaded that all 15 casl<s wel'.e- landed. in good. 01•d.er 
and condition.· It is now suggested that this was "a fbrmaJ 
plea to put the burden on the plaintiffs." ·· No such excuse· can 
be accepted for_l'eckless disregal'd of fa~ts; · pleading so far 
from being m~re .formalities are statements ·requirecl by l~w to 
be true, t~e wilful: falsification of \vhich i,s put;:~ishable by the 
criminal law; The pl~awas verifiec;l by a representative of tht: 
Company as tl'ue. to his_ own kf\owlec_ige, and: l!e-.-s~vears th.at, ht; 
11ad personally examitu;<i.,all the casks., ·, Finl).lly ;i Hs argued that 
the. Company .. sh()uld .not have t~, pay the)~ott 'G9rnmissionet·s~ 
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' 1 ~>'t3- costt>. It is obvious however that the latter~we:Ve joined as 
'TntBRITisir .defendants in consequence ofthe Company's ple::vthrowing the 

'I:NbiA ]' b'J' h I d l' . . . ' f . h ll. d STiiAi\r ia 11:ty on to t em. ec me to Inter ere w1t . tuat ot· er. 
~NAVIGATION The application is dismissed with costs, two gold ''tno~urs to 

·CO., LTD., 
each respondent. v. 

M.N. 
l''AKIR 

d'i!AHO;>.IED. 

Special Civil 
2nd Appeal 
No. 220 o/ 

Before 1Ur. Justice Or1r.ond. 

MYAT GALE 'V. 1. SAN THA, 2. MA Ti-IU, 3. SHWE NI, 1912. 

December 
I Itlz, 1913, 

4. SAN E, 5. LON MA. . 

,f. N. Lentaigne-for appellant. 

Po Han-fot· respondents. 

Benamidar-re.al pnrchaser's right to sne-Civil Procednre 
Code, s. 66. 

Plaintiff purchased a piece of land at an auction sale in execution of a 
-decree itt 1902 through the 1st defendant her son-in-la'w, and though the 
·sale certificate was issued in his name, she ·had been in possession ever 
since. The 1st dekndant a year before institution of suit transferred the 
land to the names of his children. The plaintiff sued for a declaration of 
-ownership. 

Held-that despite sectiot166 of the Civil Procedure she shcit!ld be given 
a decree declaring that she was entitled to possession as against the 
.defendants. 

Sasti Churn Nundi v . . 4.zmopurna (1896), I. L. R. 23 Cal., 699, followed. 
Bishan Dial G 1 v. Gi~aii-Ud-Din (1901), I.L.R. 28A1i, 175, referred. 

-to,.:.. , . 

: -~ c ·cThe~ plaintiff~appellant boi.tght land with het own money at : 
.an auction sale in execution of a decree through her soh-in-law, 
the 1st defendant, ati.Cl a certificate was made out in his (lst 
-defecdant's) name. She has been i~ uninterrupted possession 
Of the land since t9oz until the institution of ,the siiit. About a 
year before the institution of the suit 1st defendant l:r~Hisferred 
the land into the names of his children, the other defendants. 
The plaintiff stated these facts in the plaint arid ·sued fo:r a 
·declaration that she was the owner. The pla:htiff obtained 
a decree in ·the Subdivisional Court, But on appeal the 
Divisional Court held that the suit was barred under seCtion s(; 
of the Civil Procedure Code. That section ~tates tha·t, rid suit 
shaH be mairitained against any person claiming. tithhinder a 
pUrchase 'certified by the Coi.irt , in ~Uch :iliai:intW 'M; m~y be 
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prescribed, on the ground that the .Pllr~hase was made on 
behalf of the plaintiff. 

Th~·ba~e·'o:fBi~hdn Diaidtld aJuJthet v. Gha~i~da!.bin (1) 

is very similar to the present case. ·. In that case it was held 
that the_ plaintiff based his claim on the .ben ami purchase from 
the Court and although he alleged he had been in-uninterrupted 

, poss~ss.ion. the Court held that the suit was barred by the 
-~orrt;!sponding Section of the old Code, section 317. The case 
-of Srrsti Churn Nundiv.Aunojntma (2) is also a very similar case· 
Thet~ the plairttiff asked that his right might be declared and 
po~aession confirmed a~d thqt defendant might be restrained 
from interfering with his tenants. In that case it was held that 
the 'stilt was not barred by section 317 because the plaintiff was 
-entitled to rely upon his title by possession only; that the 
-defendant had to set up the sale certificate which stood in his 
i1ame, abd that plaintiff was entitled to rebut the defendant'scase 
by showing that the certificate was benami and that she was in 
fact the real purchaser as against the defendant. I think it 
is the duty of the Court to gra·nt such relief as is warranted 
by the :facts stated in the plaint-if those fads are. true. 
It is· admitted that the plaintiff has been in uninterrupted 
possess'ion. It would therefore be for the defendant to make 
use of this benami certificate; and if he had to sue the plaintiff 
for possession; he would not be alfowed. to succe~d under that 

. ·certificate: the defendant \vouid be entitied to ·say that he was 
.not 'entitled to- p<i'ssessioh becau·se the- certificate ·was ·ben ami. 
So too in this case the plaintiff is entitled to show that the certi
ficate set up by the defendant is beilami. The decree of the 
Lower Court is set aside and .a decree wHI b~ passed declaring 
that the plaintiff is entitled to.possession a~ against the defend
at1ts. Each party to bear their own costs. 

___________ :___ _____ __:__ __ 
(I) (1901) I.L.R., 23 All., 175 (2) (1896) I.L.R., 23 Cal., 699. 

1913~ . 

·. v . . : ., 
SAN THA. 
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SpeCial Civil Before Mr. Justice Ormond. 
2nd {lppeal 

No. 213 of PO MAUNG v. 1. MAUNG KAING, 2. MA ME. 
1912. 

.December 
23rd, 1913. 

Ba U-for appellant . 

Ba Dun-for respondents. 

Transfer of Property Act, section 55 {6)(b)-Contract of sale
Charge on purchase money-Burden af proof. 

A bought land from B shortly before or after January Ist, 1905, without 
-any registered deed of conveyance. C got decree against B and attached 
the land as being property of his judgment·debtor, but attachment was. 
removed on application by B. C then sued for declaration that land was 
property of B. It was admitted that A had paid

0

purchase-money and been 
in possession some years. 

Held,-firstly that if transaction between A and B took place after 
January 1st, 1905, A had under section 55 (6)(b) of Transfer of Property Ad 
a charge on the property for the amount paid as purchase money and for· 
interest thereon. 

Secondly, that burden of proving that transaction took place after that 
date was on C. 

MaLon Ma and one v. Maung Shwe Byu (1909), 4 B.L.T., 115, dis-· 
sented from, 

- Lalchand Moti-ra·m and anothe-r v. Lakshman Sahadu (1904),. 
I.L.R., 28 Born., 466, followed. 

The plaintiff-appellant obtained a money dectee against San· 
Nyein and attached the land in question and _a house thereon 
as being the property of his judgment-debto:-. The defendant 
Maung Kaing applied to have the attachmept removed and sue-

.· ~eedeQ•:.: _Jhe.~pla,intiff .th~n bro'ugllt _thi~ ~iiif f(;>r -a declaration. 
.that.the.laod .-...nd house -.,vas the property Of his judgment~debtor 
and liable to be a,ttached by him. In this appeal the plaintiff
appellant abandons his claim for a declaration as to the h_ouse .. · 
It is admitted that some years ago the defendant Niaung Kaing 
agreed to purchase this ·land from San. Nyein; ·that he paid 
San Nyein the purchase money Rs. 1,000 a,n9 was put intq 
possession as owner and has continued in uninterrupted posses_ 
sion up to date. There was no registered· :conv~yance. The 
question then arose whether the transaction was made before 
the 1st January 1905 or not. If the transaction was subsequent 
to that date, the Transfer of Property Act applies, and the sale 
was invalid :-but the defendant having paid the purchase 
money and being in possession under the contract of sale> has. 
under section 55, sub-clause (6), clause (b), of that Act, a charge: 

. . 



VII.) i LOWER BURMA RULINGS~ 263 

-on the property for the_ amount paid by him in advance as 
purchase money, and for interest on that amount. 

I am referred to a case of Ma Lone Ma and one v. Maunl! 
Shwe Byu(I), in which the learned Judge held that the defend
-ant was not entitled to a _charge on the property which he had 
bought under an invalid sale and of which he was in possession. 

,_I think the learned Judge overlooked the provision of section 
55, sub-clause 6(b) of the Transfer of Property Act. The case 
of Lalchand· Motiram mid another v. Lakshman Sahadu (2) is 

.an authority on the point. If then the transaction took place 
since the 1st January 1905, the plaintiff would be entitled to 
~ttach the land in question, subject to the charge of Maung 
Kaing for Rs. 1,000 plus interest at 6 per cent. from the time of 
the contract of purchase. But if the transaction took place 
before th~ 1st January 1905, the sale to Maung Kaing would be 

. .a good sale. The case was heard in March 1912. The plaintiff's 
witness San Nyein says he sold the land about 7 years before. 
The defendant and his witnesses say that the transaction 
took place about 8 years before ;-in 1903 or 1904. The evi
--dence as to the date of the transaction is very indefinite. The 
District Judge thought the evidence for the defence was the 
.more reliable. I think the decision on this point must depend 
upon the question: upon whom does the onus lie to show that 
the transaction as a sale was valid or invalid. It is admitted 
that the defendant is in po&session·a·nd was put into possession 
. as owner, by San Nyein "vho was then the own.et'. Tlie onus I 
think is on the phJ.intiff to show that the transaction took place 
since the 1st January 1905 and that the defendant did hot 
thereby acquire the right of ownership in the land. Thi£ onus 
the plaintiff has failed to discharge. · I therefore dismiss this 
.appeal with costs. 

----·-··-----------~-----
1) (1909) 4 B.L.T li5. 
(2) (1904) I.L.R., 28 Born., 466. 

Po M:.\UNG 
v. 

:MAUNG 
KAING. 
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Civil Revirion Before M1·. justice Twomey. 
· .MJ. 'I08 

OJ I.!)I2. 
fan.uary 27th, 

1914· 

PO KIN v. MAUNG KALA. 

Hay-for applicant. 

Palit-for responqent. 

Master and servant-Justifiable dismissal. 

Misconduct inconsistent with the faithful discharge by a servant of the·· 
duties for which he is engaged is good cause for his disrpissal. 

The plaintiff-t·espondent Maung Kala was engaged by the 
defendant-applicant Maung Po Kin as a field labourer to work 
for the season for sixty baskets of paddy to be paid at harvest ... 
When Maung Kala had performed about two-thirds of the work 
he was turned out of his employet•'s house as he was caught in 
an intrigue with his employer's daughter. Maung Kala sued 
for his wages and Po Kin in his written statement set up 
only one defence, namely, that Maung Kala had left the work of 
his own accord. The Township Court found as a matter of 
fact that Maung Kala was not dismissed by his employer Po 
Kin, but left of his own accord and the suit was dismissed on 
this ground. There can be no doubt however that Maung Kala 
was turned out by his uncle at the request of Po Kin's wife Ma 
Paw. Maung Po Kin himself was away from home at the time 
and in requesting Maung Kala's uncle to turn him out, Ma Paw 

~-was acting as:h.er hti.sband's agent. -Whet1 Po Kin returned he 
. appear-s to have· ap.p:roved -of Mauii~( Kala's d.lsnHssal, took no 
steps to re-instate him and engaged another man to complete 
the work 
. Maung Kala appealed to the District Court. The J?istrict 

Judge appears to have -mi'sread the evidence, for the defendant 
Maung Po Kin made no admission that he complained to Mating 
Kala's uncle. But the learned Judge was right in finding that 
Maung Kala was really tltrned out by Ma Paw who was ~ngry 
with him on discovering the intrigue with her daughter. As. 
stated above, Maung Po Kin was bound by his wife's action in· 
the matter. On this ground the District Judge dissented from 

. the Township Court's decision and decreed.the plaintiff's suit. 
The learned Judge failed however to consider the question 
whether the dismissal was justified. It is true that this. defence· 
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Wlil,S not rai~ed in the written statement ;;tnd no direct issu~ wa~ 
f~amed as to ju,stification. But it has not been urged before 
m.e an4 it c.annot be held th~t the defendant is on this account 
debarred from relying on the defence of justificatioo. He no 
doubt acted in good faith in setting up the defence that he did 
not actually dismiss Maung Kal?, for the actual ejection of 

oMaung Kala from the house was effected by Maung Hmat 
Kyauk. Maung cPo Kin may very well have thought that this 
defence would hold good and that it was unnecessary for him 
to publish the f~cts about his daughter's intrigue with Maung 
Kala. The Township \::ourt having learnt from the exan,1ination 
of the parties that the plaintiff's uncle Ko Hmat Kyauk had 
come and turned him out of Po Kin's house at the instance of 
Po Kin's wife might well have questioned the parties further· 
as to the explanation of this incident, and the Judge would then 
have pe1·ceived the importance of framing an issue as to· 
justification. The facts as to the intrigue between Maung Kala 
and Po Kin's daughter are not disputed and it cannot be said 
that the plaintiff-respondent waspt·ejudiced by the absence of a 
definite issue on the legal question of justification. It is an 
established rule of English law that misconduct inconsistent 
with the due and faithful discharge by a servant of the duties 
for which he was engaged is good cau.se for his dismissal. This 
rule is in accordance with justice, equity and good conscience 

. -a~d n1ay therefore be adopted in the absence of any .. specific . 
'.Jridian eilactment inconsiste.n~ rvith the rule; 

A field labourer in this co~;~ntry usually lives in his employer's. 
hottse almost on the footing o;f on~ of the family and it appears 
that Maung Kala was living in this way in Po Kin's house ever 
_before he wa~ engaged, for field work. Such an arrangement 
enablesthe employer tqk~ep:Closli!supervisiop over his laboure.t· .. 
Maung Kala grossly ~b~tsed 11is employer's hospitality by 
seducing his daughter. . A petty cultivator' like Po ~in has tq
livein close pe:~sonal relations with his one or two hired men and 
it would be highly unreasonable to expect him to continue 
such relations with the man who had brought shame to his. 
household. 

· . I therefore hold that :the pl~'intiff-respondent's ~isconduct: 
wa.s inconsistent with the due discharge of his duti~s anq that 

:Po. K~ti 
~~ 

U~U:\'!G 
KA~.~ 
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his dismissal was justified. As the dismissal took place before 
Maung Kala had completed his work and eamed the stipulated 
wages for the season, he was not entitled to any remuneration 
for the broken period. 

The decree of the Lower Appellate Court is set aside and 
the plaintiff's suit is dismissed with costs in all Courts. 

BiJjore Sir Henry Hart1wll, Officiating Chief judge, 
and Mr. justice Onnoad. 

JANNAT ALLY, APPELLANT (IN THE MATTER OF THE WILL OF 
MoHAMED ALLY, DECEASED). 

Auzam-for appellant. 

Will-construction of-executm· by imPlication. 

The decea»ed left a will in which he did not definitely appoint an execu
tor, but did give direction for the administration of a certain piece of 
property on trust for a younger son by an elder. 

Held,--that there was no sufficient indication that the testator intended 
the elcler son to be executor of the will. 

Seshamma and another v. Chennappa, (1897), I. L. R., 20 Mad., 467, 
followed. 

Hart1wll, Offg. C~ }.-The point for decision is whether 
appellant was appointed execu~_pr by implication of the will of 
Mohamed AHy,ded~a,sed,,-The,will is to·the following effect. 
' - :;; l write th{swill vohtnlarily arid c,vith-sense and conscious
ness (to the effect) that my one house is at Rangoon in No. 46th 
·street and the house is No. 66, that after my death, son Jannat 
Ally's share is one half and son Hassan Ally's share is one-half 
in that house. The age 'of son Hassan Ally is twelve years at 
present and if after my death, this son Hassan Ally has not 
reached the age of twenty-one years, I appoint son Jannat Ally
.as his " trustee ". On deducting every expense from the rent 
·of this house, son J annat Ally shall pay to him-son Hassan Ally 
-the moneys in respect of his half share out of the balance 
moneys for rent and this son Hassan Ally shall live where he 
likes and when his marriage would take place, son Jannat Ally 
shall, after selling this house, spend his share of the moneys in 
1his wedding expenses .ind if there is a surplus, son Jannat Ally 
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shall pay it up to him on his reaching the age of twenty-one 
years. Son Hassan Ally's marriage should be performed after 
his reaching the age of eighteen years. If in case the sale of 
this house appear advantageous to son Jannat Ally before the 
marriage of son Hassan Ally has taken place, he can sell -this 
house and shall invest his-son Hassan Ally' s-half sh~re of the 
_moneys on interest at a good place and shall pay whatever is 
accrued out of ttl is sum for board, education, etc., of son Hassan 
Ally. But if the money realised out of this sum be less than 
Rs. 20 (twenty) each month, he should pay out of the principal 
sum : as long as his marriage has not been performed, son 
Hassan Ally should not get less than Rs. 20 (twenty). 

In addition to this house, I may during my life give to any 
'one in charity, gift, whatever cost, immoveable property, shares, 
etc., I may have got and after paying for whatever expenses 
I may have asked to incur after my death, one-half share of 
whatever is left of son Jannat Ally and one half shat·e is of 
son Hassan Ally. 

Whatever moneyst propecty, etc., that son Jannat Ally may 
have got are of his own earnings .to which neither I nor Hassan 
Ally has a right." 

I can see no reason to differ from the conclusion arrived at 
by the learned Judge on the Original Side. It is clear that by 
the terms of the will appellant Jannat Ally was appointed to be 
trustee of his brother Has~an Aliy with -respect to a house 

·described as No. 66'in 46th street in th~·event'of the testato~ 
dying before Hassan Ally attained the age o:f twenty-one years 
and the will contains detailed instructions as to how Jannat Ally 
was to deal with the house in such case ; but the will gives no 
sufficient indication that Jannat Ally is· appointed to generally 
execute the will. He is given by the will .half of the property 
left by his father exclusive of such as may be given away and 
Hassan Ally is given- the other half: but nothing is said as to 
who is to pay .the debts, funeral expenses, etc., and to collect 
the assets. If the t.estator had died after Hassan Ally had 
attained the age of majority, could it be said . that the will 
appoints an executor? The case In the Goods of Punchard (1) 

(1) (1872) L.R., 2 P. ·and D., 369. 

1914-

}ANN:AT 
ALLY, 

APPELLANT 
. {IN THE 

MATTER OF 
THE WILL OF 

MAHOMED 
·ALLY, 

DECEASED). 



1914· 

}ANNAT 
ALLY, 

APPELLANT 
(IN THE 

MATTER OF 
THE WILL OF 

MAHOMED 
. ALLY, 

'DECEASED). 

Civil Revi
siotJ No. g8 

of 1907. 

January 29th, 
1908. 

268 LOWER BURMA RULINGS. (VOL. 

may be usefully considered in coming to a conclusion in the 
present one. Also the present case is not dissimilar to that of 
Seshamma and another v. Chennaj>pa (2) where the will provid
ed that the plaintiff should take care of the estate during the 
minority of a son who was to be adopted to the testator and 
imposed upon them the duty of providing for the maintenance 
of the persons therein named, and in which it was ~elci' that the 
plaintiffs were not appointed executors by implication. 

There is to my mind no sufficient jndication that the tes
tator meant to confide the execution of his will to Jannat Ally 
other than that he directed him to deal with a certain house as 
the trustee of a minor son in the event of the testator's death 
during such minority. 

I would therefore dismiss this appeal. 
Ormond, j.-1 concur. 

Before Sir Charles Fox, Chief judge. 

TOON CHAN v. P. C. SEN, Official Receiver. 

R. 1TT. Das-for applicant. 

]. R. Das-for respondent. 

111. ortgaged properi;y-rent paid in good faith in advance to mortgag. 
or in t>ossessiot•-Tr.ansfer of Property Act, section 50. 

The.defendal)t had in_goodJai~h on02tober ~7tll,:IS06, paid five months' 
-house- ~-ent in ;j..;lv~rice _to a inortgag~:)): who was in' possession and let hirh 

: -into pci~~~~~'ii:Jn::- :oid)elieinber ioHi a Receiver was appointed in a mort
gage suit for the rents of this house amongst others and he subsec,uently 
sued the defendant for the rent for December 1906 and January and Febru
ary 1907. 

Held,-that the rent paid to the mortgagor by the defendant was paid 
-in fulfilment of an obligation made under his contract with the mortgagor 
and that the defendant was protected by section 50 of the Transfer of Pro
perty Act from having to pay again. 

De N1:cholls v. Saunders and anr. (1870) L. R. 5 C. P., 589 and Cook 
v. G-uerra (1872), L. R. 7 C. P. 132, distinguished. 

This was a suit brought by the Receiver appointed in a 
mortgage suit for rent of one of the mortgaged houses for the 
months of December 1906 and January and February 1907. _ 
The defendent resisted _the suit on the ground that he had on 

(2) (~S97) I.L. R., 20 Mad., 467. 
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the 27th October 1906 paid five months' rent m advance to the 
mortgagor who was in possession and who let him into posses
-sion. The circumstances under which he paid the rent in 
advance were not in dispute. As previous tenants had left the 

··house without paying the rents due by them, the mortgagor 
·made the defendent pay in the five months' rent in advance. 

The plaintiff Receiver was appointed on the lOth December 
l906. He claimed the rent for December apparently on the 

, ground that the rent for that month fell due upon its expiry. 
The Receiver stood, in the shoes of the mortgagees of the 

· house. Whether it was open to him or them to claim for rent 
is doubtful-vide the notes to Moss v. Gallimore in Smith's 
I;.eading Cases, lith edition, volume I, page 514. Assuming that 

·he could, the question remains whether he could make the 
· defendent pay to him rents for months for which the defendant 
·had already paid in advance. In support of the contention that 
.he could do so De Nicholls v. Saunders and Anr. (I) and Cook 
v. Guerra (2) were relied on, but those cases are distinguishable 
"from the present inasmuch as according to the contracts in 
those cases the rents were not due until the expiry of certain 
periods. In the present case the lessor made it a condition 

. of her Jetting the premises that rents for five months should be 
paid in advance. There is no provision of law forbidding such 

·a contract, and when such is the contract, the basis of the rea
, soning on whiCh theabov~_ritenti<:>ned :~as~s were ~l(!(!iqed is 
·.absent. 

If a lessee pays his rent before it is due it may well be said 
that he does not pay in fulfilment of an obligation upon him, 
and that such payment must be regarded as an advance to the 

·lessor with an agreement that on the day when the rent becomes 
due such advance shall be treated as a fulfilment of the obliga
tion to pay rent. But when it is part of the contract, as it was 
in the present case, that the lessee shou!d pay rent in ad vance, and 
the lessee pays'in advance, he does so in fulfilment of an obli
gation under the contract. In such a case section 50 of the 

··Transfer of Property Act, in my opinion, protects him from 
having to pay over again _to a person who may subsequently 

(I) (1870) L. R. 5 C. P., 589. 
"(2) 0872) L. R. 7 C. P., 132. 
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become entitled to the rents or profits of the property 
leased. 

v. On these grounds I think the decision of the Small Cause 
.p, c. SEN, . I 

OFFICIAL Court was erroneous m aw. 
·REcEIVER. The decree is set aside, and the suit is dismissed with costs .. 

Crimina! 
Revision No. 
376B '!f 19 I 3· 

The plaintiff must pay the defendant's costs of this application .. 

Before Mr. Justice Twomey. 

PWA ME v. SAN HLA alias LEONG FOKE SHU. 

Jmtua?')' 30t1t, 
1914· 

1-Viltshire-for applicant. 

Da~vson-for respondent. 

Maintenance--marriage law applicable-Cllinese BgddhJ:st-Cri-
minal P1·oced1we Code, section 488. · 

A woman 'cannot obtain a maintenance order under section 488 of the 
Criminal Procedure Code unless she can prove • that she was respondent's. 
wife according to his own personal law. A Chinaman or semi-Chinaman 
may adopt many Burmese Buddhist customs, yet remain a Chinese Bud
dhist. 

In this maintenance case under ~ection 488 of the Criminal 
Procedure Code the applicant Ma Pwa Me is a Burmese Bud
dhist and the respondent San Hla alias Leong Foke Shu is the 
son of a Chinese father by a Shan mother. The ·parties are 

. provedio.hav~::cohitbited for .. si.x 0!', seven years ~nd ~0 have had 
. two· ch'ildren, one of whom is living; but there was no marriage 

ceremony ·of any kind. The .Magistrate has found that even if 
they were both Burmese Buddhists the circumstances do not 
give rise to a presumption that there was a legal m1o1.rriage. He 
has found further that the. respondent San Hla was not a Bur
mese Buddhist and that there was no marriage according to the 
Chinese customary law applicable to the respondent. 

As regards the latter finding it is clear that a maintenance. 
order could not be granted against the respondent unless it was 
proved that the applicant was his legal wife according to his. 
own personal law. An attempt was made to prove that San Hla 
was converted to the Burmese form of Buddhism but ·the evi
dence is not sufficient. He paid reverence to ponRyis ; and'. 
listened to their sermons, and when one of his children died he 
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took part in ceremonies which are usually performed by Bur
mese Buddhists. He also became a member of a Society for 
promoting Buddhism, but it is admitted that several other 
Chinese belong to this Society without abandoning their own 
"Special form of worship. One witness states that when San 
Hla was a boy he was Shinpyu'd during the April holidays. 
B,ut this is denied by his father and the allegation cannot be 
regarded as proved

0
: The respondent produced several witnesses 

who state that h~ has afways followed Chinese forms of worship. 
I agree with the following remarks of Mr. Justice Parlett in 
Tun Tha vs. Ma Pu (1). "The grounds on which the Magistrate 
·considered applicant a Burmese Buddhist at·e that he is 
commonly known by a Burmese name ; that he worships at 
pagodas, pays reverence to Buddhist monks and keeps fast days 
:at Buddhist monasteries ; and that he built a Buddhist monas
tery and dedicated it according to the ritual observed by 
Burmese Buddhists in, such cases. It is a matter of common 
lmowledge and experience that Chinamen long resident or born 
in this country adopt a Burmese name. As regards the other 

. points they indicate that he is a Buddhist, as he admits he is, 
but there is nothing to show that the practices he followed differ 
-from those followed by all Chinese Buddhists, whether in Burma 
·Or elsewhet·e, much Jess that they are the· peculiar characteris~ 
ti~.s of Bul;'mese Buddhists". I think the Magistrate was right 
in-·deCiding against San Hla's alleged conversion to the Bur
mese form· of Buddhism;. Even if th-is conversion'·had been 
proved I doubt whether it would follow that San Hla should be 
heidamenable to the customs by which the marriages of Burmese 
Buddhists are regulated. But as I find that San Hla is a Chi
nese Buddhist it is clear that the validity of the marriage alleged 
in this case must depend on the customary law applicable to 
·Chinese Buddhists. It is admitted that there was not even 
the semblance of a marriage according to Chinese custom. It 
is not alleged N1at any of the preliminary steps enumerated in 
Parker's work on Chinese Family law were fulfilled. 

As I find that the respondent is a Chinese Buddhist and that 
there_·was no marriage according to Chinese Customary law, it 

(1) 3 B. L. t., 67; 

PwA ME 
v. 

SAN HLA 
alias LEONG 
EoKE·SHu. 



1914-

PWA ME 
v. 

SAN HLA 
alias LEONG 
FOKE SHU. 

Cn"minal 
Reference 
No. 93 of 

1913-

.February 
3rd, 

1914. 

Criminal 
Appeal 

No. 979oJ 
19~3, 

1Jece?hlier · 
23rd, 
1914-

272 LOWER BURMA RULINGS. · L VOL. 

is not necessary to deal with the further question whether the 
relationship of the parties would have amounted to a legat 
marriage if they had both been Burmese Buddhists. 

The application is dismissed. 

Before Sir Henn' Hartnoll, Officiating Chief Judge and 
Mr. Justice Ormond. 

PO MYA v. KING-EMPEROR. 
Eggar-Assistant Government Advocate for the King-Emperor. 

Misjoinder of chm·ges-two pe1·sons jointly t1·ied for two distinct: 
offences committed jointly-Criminal Procedure Code, sections 234 · 
and 239-discretionary power of High Cozwt on 1·evision. 

To enable more persons than one to be charged and tried together 
for more offences than one the offences must all form part of the same 
transaction. Sections 234 and 239 of the Criminal Procedure Code, can 
not be read together so as tc per111it of 2 persons accused of two distinct 
offences of the same kind, in both of which both men took part, being 
tried jointly at the same trial for the two offences. A High Court is bound: 
on appeal to set aside a trial in which persons have been jointly so tried. 
If however it is acting on revision, its powers are discretionary. 

Budhai Sheik v. K.E. (1905), I. L. R. 33 Cai., 292 followed; 
Subrahmanian Aiyar v. H.E. (1901), I. L. R. 25 Mad., 61 and ]{.E. Vo 

Tha Byaw, (1908) 4 L. B. R., 315 referred to. 

The following reference was made by Mr. Justice Twomey. 
to the Bench :-
. The. -iwpella11.t Ng~ Po l\1ya :was.tried~i_ointly at one h·iaL: 

·with another accused::Tun .Lin for· two distinct offences of. 
house-breaking by night and theft under section 457, lqdian. 
Penal Code, the first offence having been committed at the 
house of one Maung Lwin on the 30th August 1913 and the • 
second at the house of one Maung Saung in another village on·. 
the 30th September 1913. 

The joint trial was in my opinion illegal. Under section· 
233, Criminal Procedure Code, the general rule is that there 
shall be a separate charge and a separate trial for every 
distinct offence. Sections 234, 235, 236 and 239 state certain 
exceptions to this general ruie. Sections 235 and 236 are 
clearly not applicable to the present case. Section 234 permits 
the trial of an accused person at one trial for three offences of 
the same kind committed within twelve months .. but this. se.ction.. 
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does not apply to the case of two persons being tried together. 
The section which governs such a case is section 239, and it is 
an essential condition for the joint trial of two or more persons 
under that section that the offences with which they are 
charged should have been committed in the same transaction. 
It is not sufficient for this purpose to show that they were 
~fterwards in joint possession of the proceeds of the several 
offences with wh?ch they are charged. 

It mizht be~ argued from the concluding part of section 
239-" and the Jro<Cisions contained in the former part of this 
Chapter shall apply to all such char{!es "-that section 239 and 
section 234 may be read together and that when two or more 
persons within the space of 12 months have been engaged 
jointly in more than one Criminal transaction they may be 
tried jointly at one trial for any number of the joint offences 
not exceeding three. It does not appear to me that this is the 
true meaning of the concluding part of section 239; I think the 
words " the former part of the Chapter " refer only to the part 
headed "Form of charges" sections 221 to 232 inclusive. 

In view of the decision of the Privy Council in Subralunanian 
Aiyar's case the question is one of great importance for if the 
misjoinder is contrary to the provisions of the Code the 
·convictions and sentences must be set aside and retrials must 
be ordered whether the accused persons have been prejudiced 
pr.not by. the misjoinder. It is desirable that ~her~ should-be 
an.'auth'or.itative ruling on the :matter.~ ·c _ _ ...... __ _ 

I therefore refer to a Bench of this Court the question 
whether the joint trial of the two accused persons in this case 
for two distinct offences was contrary to the provisions of 
section 239, Criminal Procedure Code.· 

The opinion of the Bench was as follm.os :-
Hartnoll, Officiating C. ].-I can see no reason for differing 

from the opinion expressed by Mr. Justice Twomey. The 
meaning and' applicability of section 239 of the Code of 
Criminal Procedure was considered by a bench of the Calcutta 
High Court in the case of Budhai Sheik v. Emperor (1) and I 
am in accord with the reasoning of the learned Judges who 

(1) (1905) I. L. R. 33 Cal., 292. 
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decided it. To enable more persons than one to be charged 
and tried together for more offences than one the offence 8 

must all form part of the same transaction. Section 233 of the 
Code of Criminal P.t:'ocedure lays down the general rule that 
there shall be a separate charge for each accused and that such 
charge s!1all be tried separately. The following sections lay 
down exceptions to the general rule. Sections 234 to 238 apply 
to cases where one person may be dealt with at one trial for 
more than one offence. Section 239 applies to the trial of more 
persons than one jointly. The last words oi section 239 do not 
in my opinion mean that section 239 an.:tf. section 234 are to be 
read together. I am of opinion that they only refer to sections 
221 to 232 inclusive. The charges in the present case were not 
therefore authorized by law as they t•elate to distinct offences 
not committed in the same transaction. It was urged that if 
this view be taken a new trial need not necessarily be ordered. 
As I read the decision in the case of Subrahmanian Aiyar v. 
King-EmPeror (l) there must necessarily be a retrial in the 
case of Maung Po Mya, who has appealed. I notice however 
that Maung Tun Lin pleaded guilty and has not appealed and 
that his case was called for on revision by Mr. Justice Twomey. 
Our revisional powers under section 439 of the Code of 
Criminal Procedure are discretionary and in the case of 
King-E;njJeror v. Tha Bya'U) (2) a full bench of this Court did 

, nqfo_ S(}j: aside a :COnviction-Where ;an accused pleaded guilty and 
:.had.:not.:persotially -applied- for revision althotigh ·there was a 

misjoinder of· charges in his case. It will be open to the 
Assistant Government Advocate to bring this case to the 
notice of Mr. Justice Twomey when he finally deals with the 
case of Maung Tun Lin. 

I would answer the question refer·red by saying that the 
joint trial of Maung Po Mya and Maung Tun Lin in this case 
for two distinct offences was contrary to the provisions of 
section 239 of the Code of Criminal Procedure. 

Ormond, J.-I concur: 

(I) (1901) I. L. R. 25 Mad., 61. 
(2) (1908) 4 L. B. R., 315. 
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Before Mr. Justice Twomey. 

l. HTAUNG, 2. SWAY TAUNG, 3. CHIN KEE, 4. E. 
MAUNG, 5. KWAN SHOO, 6. ·ENG CHOO, 7. AH 
TAIN, 8. YOO WA, 9. CHIN SWI, 10. AH HON, 
11. AH SHU, 12. PHAUNG, 13. PA U, 14. KYIN, 
15. MUTU, 16. TAMBJ v. KING-EMPEROR. 

Alexander-for appellants. 

Gaunt....:::the A.ssistan{Government Advocate for King-Emperor. 

Gambling Act, sections 6 and 7-irregular addition to list of 
. articles-presumption when not affected-" Club" when a "common 
gaming house". · 

Before the presumption referred to in section 7 of the Gambling Act 
can arise, the provisions of section 103 of the Criminal Procedure Code with 
regard to searches must have been complied with, but a list of articles 
found iri the course of a search, if properly made, is not necessarily invali-

. dated by subsequent additions. 
A " Club" is legally a person and a " Club house " may be a " common 

gaming house " within the meaning of the Gambling Act. 

T·womey, ].-In this appeal it is contended that the presump
tion allowed by section 7, Gambling Act, does not arise as the 
provisions of section 103 of the Criminal Procedure Code re
garding searches were not observed as required by section 6 

·of Gambling Act. It is also contended that if the presumption 
,does arise it has been rebutted by the defence evidence show
ing that the place was a club and that the money taken by way 
·of comnrission from the phi.yers "was not spent for. the profit 
tit- ~ain 6f the dub bt;t in payment of the :r~gular club ~x--
pet.ses." 

As regards the first point it is alleged that when the list of 
property seized was signed by the two "respectable inhabitants" 
who witnessed the search, the list was not complete. I regard 
.it as established that the list was drawn up at the place of 

:search and signed there by the police officers and the two wit-
nesses. The witness King said at first that he did not sign till 
~he got to the'police-station, but he corrected himself afterwards 
:and explained that what he signed at the police-station was not 
-.the list of property seized ~ut a security bond. In view of the 
Qther witnesses' statements I think this explanation is probably 
correct and King's statement as to·signing the search list at the 
police-station was a bona fide rtdstake; 
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There can be no doubt that items 28 and 29 were added to 
the list at the police-station, that is to say after the witnesses 
had signed the list. These two entries relate to (1) a sum of 
Rs. 36-5 found in a locked box and {2) a bunch of keys taken 
from on~ of the accused when he reached the police-station .. 
The locked box was already in the list (item 6) though it was 
not opened till it reached the police-station and the. buitch of· 
keys was obtained. The Inspector should not have added the 
Rs. 36-5-0 and the keys to the already completed list. But I 
cannot hold that his doing so was a breach of section 103 of the 
Criminal Procedure Code invalidating tfle search. The list 
was already complete and in order when he made these un- · 
necessary entries. It appears also that two empty tin boxes 
that were taken away by the police were not shown in the list .. 
These boxes had no bearing whatevet• on the case and. it was 
pure officiousness to bring them away. I cannot regard their. 
omission from the list as a circumstance invalidating the 
search. 

In my opinion there are no sufficient gt·ounds for holding. 
that the provisions of section 103, Criminal Procedure Code,. 
were contravened and I therefore think that the presumption 
allowed by section 7 of the Gambling A(;t may properly be 
made. 

The acc'used produced one witness who said the place was a 
:.Club ,belonging to the,~'- Qpg"_,Cbin~s_e,_clandhat he was th~ 
":Honorary .Secretary;':and :tbatthe;profits.o£ the .Gaming carried 

on at the club are devoted to feasting and to the general rur
poses of the club. A place may be called a Club and yet may 
be a " common gaming house " within the Act. It is not pro
ved that the gambling at this Club was.confined to members of 
the Club. Even if the profits of gambling were devoted to 
Club purposes, the place might still be a "common gaming 
house " as defined in section 3 of the Act, for the word person 
in that section includes any body of individuals [Burma General 
Clauses Act, 1898, section 2 (44) e.g., a Club.] 

On these grounds I think the convictions should stand. 
But I can find no justification in the evidence for the impositio'il 
of heavier fines on the third, ninth and fourteenth accused 
than on the other accused convicted under section 11. 
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The fines imposed on Chin Kee, Shin Shwe and Kyin are 
reduced to five rupees each and the balance of the fines paid 
by these three appellants will be refunded to them. The appeals 
of the others are dismissed. 

Before Sir Henry Hm·tnoll, Officiating Chief judge and Mr. 
]ystice Ormond. 

MA K\'AING 't'. 1. SHWE THIN, 2. KYE DAN, 
3. AUNG KIN, minors by their guardian MAUNG KALA. 

Maung Gyi-for appellant. 

Arbitration award-order refusing to file not a decree-how far 
appealable-Civil Procedure Code, section 104. 

An order refusing to file an award in an arbitration without the inter
vention of the Court is not a decree. An appeal lies against that order,. 
but the order of the Appellate Court on appeal is flnal. 

Hartnoll, Officiating C. j.-1 am of opinion that this appeal. 
does not lie. 

Ma Sh\.ve Thin applied under rule 20 of the Second Schedule 
of the Code of Civil Procedure that an award be filed in Court .. 
The Court refused to file the award arid dismissed the applica
tion with costs. A decree was then drawn up. 

An appeal was then laid to the Divisional Court. It was 
.. cJ~arly again~t t\1~ or~~r ref~t,~ing t?. file the award,: though it. 
, :~~ked for the: rever!'!<J.l of th~ jl!4g.ment:a.od decree of the 
District Court. The order of the Divisional Court was that the 
decree of the Lower Court was set aside and that there will be 
a decree for the plaintiff-appellant for enforcement of the 
award, as prayed for, the costs of plaintiff-appellant in both 
Courts being borne by the respondents. A decree was drawn 
out in accordance with the order. 

An appeal was given from the order of the District Court 
refusing to fiJe the award by section 104 {1) (f) of the Code of 
Civil Procedure. That portion of the so-called decree of the 
District Court which dealt with the refusal to file the award 
was not a decree as by section 2 (2) of the-same Code a decree 
shall not include an adjudication from which an appeal lies as 
an appeal from an order. The decision arrived at by the. 
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1914· Divisional Court is not expressed in correct terms. That Court 
MA KYAING should have ordered the award to be filed and then should have 
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SJ-IWE 

·THIN. 
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.Rejeren,·e 
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1913. 

April 6th, 
-~ .- -~.1914-. 

proceeded to pronounce judgment according to the award, and 
.then on the judgment so pronounced a decree shoult;l have 
·fo1lowed. The present app~al in substance is one against the 
·decision of the Divisional Court that the award wa& valid and 
:should be enforced. In effect it is an appeal against ~n ~rder 
;passed in appeal directing an award to be filed. 

Such an appeal is forbidden by section 104 (2) of the Code ... 
That portion of the decree of the Divisional Court which 
,concerns the order for the filing of the ~\.vard clearly comes 
within the provisions of section 104 (2) . It is only this part of 
the decree that is objected to and it is not alleged that the 
decree is in excess of or not in accordance with the award. 

I would therefore dismiss the appeal. 
Ortnond, j.-1 concur. 

FULL BENCH. 

Before Sir Henry Hartnolil, Officiating Chief Judge, Mr. Justice 
Ormond, Mr. justice Twomey, Mr. justice Robinson and 
Mr. justice Parlett. 

.PO .YWET .v. KING~B-MPEROR 

H amlyn-for appellant. 

McDonnell-for prosecution. 

Critninal breach of trust-paddy advances-what constitutes a 
tr-ust-Indian Penal Code, se,ction 405. 

The accused entered into an agreement with the complainant company 
under which he received Rs. 4,500 by way of advance and undertook to em
ploy the money in the purchase and transport of paddy to it. There were 
·stipulations in the agreement to the effect that he was to hold the money 
in trust for the company and that the property in the mone~' and the paddy 
·purchased therewith was to remain with the company. These stipulations 
were however inconsistent with other clauses of the agreement which inter 
.aUa laid on the accused the responsibility for any loss of either paddy or 
money, whatever the cause. 

Held-(Hartnoll, J., dissenting) that there was no real trust and that 
the accused was not guilty of criminal breach of trust in failing to devote 
the money to purchase and transport of paddy. · 
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Po Seik v. King-Emperor, 6 L.B.R. 62 and Hock Chong and Com
pany v. Tha Ka Do, 7 L.B.R. 16, referred to. 

The following reference was made to a Full Bench by Mr. 
Justice Parlett. 

Nga Po Ywet had been convicted of criminal breach of 
trust in respect of Rs. 4,500 advanced to him by Joseph Heap 

_ & Sons for the purpose of purchasing paddy for them. 
At the hearfng of the appeal it was urged that the payment of 

the money to him was not proved. It appears that for some time 
prior to 'the 12th .:'vlarch 1913 accused had been supplying paddy 
to the firm as sub-broker under their broket· Maung Maung. 
The procedure was for the accused to bring consignments of 
paddy to the mill and received from the firm the price of the 
same eicher direct or through Maung Maung and then after 
deducting the commission of Maung Maung and himself to pay 
the sellers of the paddy what was due to them. Such paddy is 
described as "outside paddy." The transactions in it appear 
to have been all cash transactions. On the 12th March 1913 he 
entered into the agreement which gave rise to the present case .. 
Under it he was to apply sums supplied to him by the firm in 
the purchase of paddy, tender the s~e to the fit·m who were 
to pay for or credit him with the price of the same. · The firm's 
manager gave evidence that on the 12th March Rs. 4,000 was 
handed to the accused under the agreement, and a further 
Rs. 500 on th~:d4th March.:·, He-was corroborated by a 'broker 

· Maung · Po: f-Haingc (6 p;w:). Accused's owri- witness·, Hla 
Blilw, also said that he saw the money paid. Accused himself 
admitted receipt of it, but afterwards said that the amount 
represented what he at the time owed the_ firm, and Hla Baw 
subsequently tried to make out the same. Apart however from 

_the absence of any attempt to prove that he was then indebted 
to the firm in that sum and of any explanation of why, if he 
were so indebted, he did not give one acknowledgment for the
whole amour.t, instead of two on different dates, in view of the 
evidence, I have no doubt that he did receive the sums of · 
Rs. 4,000 and Rs. 500 in cash on the 12th and 14 March respec-. 
tively. It appears further that on the 12th . April accused 
brought two. boat-loads of paddy to the ·mill and the firm 
believing• that that paddy was .purchased with the, ,money ad~ . 
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vanced in the previous month cancelled the two acknowledgments 
for these sums. It was in reality " outside" paddy and on the 
15th April accused came with a man named Po E, the real 
seller of the paddy, and the price Rs. 3,728 was paid in cash, 
two new receipts being taken from accuse_d for Rs. 3,000 and 
Rs. 1,500. It is not clear why credit for Rs. 4,500 was g~ven on 
the 12th April for a consignment valued three days later at only 
Rs. 3,728, nor why on the 15th two separate receipts were taken. 
It is however admitted that such was the case. and that no 
paddy has been purchased with or supplied again~t the Rs. 4,500 
and that the accused is liable civilly for tJ:le money. He states 
that the amount has been set against heavy losses which he 
alleges he sustained in his dealings with the firm prior to the 
'12th March 1913, and that at the time he was prosecuted he 
was unable to supply paddy for this Rs. 4,500 on account of the 
'Rangoon price being so much lower than that in the districts, 
but that if market conditions improved later on he might be able 
to do so. If the Rs. 4,500 was a trust fund the accused was not 
-entitled to use it to recoup himself for losses of his own money. 
The -real defence is that the money was not held by him in 
·trust, but lent to him. This depends upon the legal effect of 
,the agreement of the 12th March whi<::h runs as follows:-

Paddy Brokers' Agreement. 

Agreement made the.I2th day of March 1913 between 
Joseph Heap & Sons, Ltd., hereinafter c~_llei:l 1' The Company" 

. of the one part and Maung Po Ywet hereinafter called "the 
Broker " of the other part. 
Whereas: 

The Broker has represented to the Company that he can 
purchase for their benefit paddy in the district and has requested 
the Company to entrust him with advances of money to be 
·made at the discretion of the Company in order that he may 
make such purchases and whereas the Broker hef'eby acknow
"ledge that he will receive all such advances as the Company 
shall make to him and hold the same in Trust for the Company 
·now it is hereby agreed :-

1. The Broker is not the agent of the Company and shall 
-not be at liberty to bind them in any manner whatsoever. 
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2. The Broker shall employ the monies of the Company in 
.and about the purchase and transport of paddy to the Com
_,pany's mill at Dawbong. 

3. The property in the money and paddy purchased there
with shall beano rem~in in the Company. 

4. The Brol\er shall immediately upon arrival of the paddy 
·.in Rar,goon tender the same to the Company at their said mill. 

5. The Com_pany shall take delivery of the paddy and at their 
option either pay fo1 or credit the Broker with the price Of the 
same at the curre!lt market of the day prevailing amongst. 

The Broker agrees to accept payment for the paddy at the 
·said current market rate whether the same shall be higher or 
lower than the rate at which he purchased the paddy. 

6. The Company shall pay to the Broker (either in cash or 
by credit!ng his account with the amount thereof) brokerage at 
the following rates:-

7. The Broker shall be responsible for the payment of the 
·money or the supply of paddy to the value thereof to the Com
pany and it is hereby expressly agreed that if either the money 
or the paddy shall be lost by any means (including the Act of 
God, thieves, or other causes over which the Broker has no 
-control) the Brol\er shall indemnify the Company against all 
Joss. 

8. This agreement shall govern all advances hereafter to be 
made ,by the:Company to;the_Broke.r.-so~·that if the Company 

. shall hereafter make further advanc·es to the Broker such fur
ther advances shall "be subject to this agreement and the trusts 
hereof and it is hereby also !'1-greed that if the Broker shall at 
.any time obtain paddy with money advanced hereunder and 
.receive the price thereof from the Co.mpany in cash he will set 
-apart out of such price a sum equivalent to the amount of the 
outstandings so used and treat the same as a further advance 
:holding it on the same trusts as the original advance. 

It is argu~d for accused that the terms of the 5th and 7th 
,cJauses of the agreement are· contradictory of its other terms 
and are incompatible with accused being a trustee. No doubt 
·jf the effect of the agreement as a whole is not to create a trust 
and is to transfer the property in the money advanced to the 
.accused, then the mere statements in the document that there 
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is a trust and that the property did not pass to accused, cannot 
alter its effect. In Hock Chong & Co. v. Tha Ka Do (1) the 
agreement specified a time within which the paddy was to be 
supplied and the approximate quantity to be supplied: in otheF 
respects the agreement appears to have been essentially the 
same as that in the present ca:;e, except that here words are 
added that the money is held in trust and remains t~e property 
of the Company. The question whether thi& addition alters 
the effect of the agreement is one of impol'tance and I therefore 
refer for the decision of a Bench the question whether monies. 
advanced to the accused in pursuance of, the agreement of the 
12th March 1913 set out above were entrusted to him within the · 
meaning of section 405, Indian Penni Code. 

Pending the decision of the appeal, accused may be released 
on Bail in Rs. 5,000 with two sureties. 

The opinion of the Full Bench ~~as as follm~s :-
Hartnoll, Offg. C. ].-Maung Po Ywet was advanced by 

Joseph Heap and Sons Rs. 4,500, Rs. 4,000 on the receipt 
Exhibt D, dated the 12th March 1913 and Rs. 500 on the pro
missory note Exhibit E, dated the 14th March 1913, to purchase 
paddy for them. These sums were advanced in pursuance of 
an agreement he signed on the 12th March 1913 and which is 
Exhibit A. Subsequently by mistake Exhibits D and E were 
cancelled, but they were replaced by the receipts, Exhibits B 
;:ti~fl_:f;; ~,a~~~,Jb:_~~t5~h April_ 1913,Jo~, -~~;_3,000 and Rs. 1;500 
respectiv~ly, :I'he;arder of refi~_en~~-gly~s _tp~_facts in detail 
and it is •mnecessary to repeat them. The point referred to us 
for decision is whether the monies advanced to Maung Po Ywet 
in pursuance of the agreement of the 12th March 1913 were 
entrusted to him within. the meaning of section 405 of the 
Indian Penal Code. The case is a sequel to the-:6ases of In re 
Po Seik v. King-Emperor (2) and Hock Choung and Coinpany v. 
Tha Ka Do (1). A new form of agreement has been entered 
into between the miller and, the man who is advanced money 
for the purchase and supply of paddy-in this instance Maung 
Po Ywet-and it is urged that in accordance ·with the terms of 
it there is an entrustment of the money within the meaning of 

(I) 7 L.B.R., 16. I (2) 6 L.B.R., 62. 
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section 405 of the Indian Penal Code. The essentials of the 
agreement between the two parties are practically the same as 
in the previous cases except that in the present agreement the 
Company binds itself to take delivery of the paddy purchased. 
The man taking the advance is to be credited for the paddy he 
supplies according to the rate current on the day of supply; if 
be has paid for the paddy at a higher rate, he is to bear the 
loss, but if at a lower rate, he is to enjoy the profit. Also if 
the monP.v or p~ddy is lost by the act of God, thieves or other 
causes over which he has no control he is to bear such loss. 
But the agreement expressly declares that the person to whom 
the advances are made and who is called the broker ·holds the 
sa me in trust, that the property in the money and paddy pur
chased therewith shall be and remain in the Company and that 
the broker-shall immediately upon arrival of the paddy in Ran
goon tender the same to the Company and that the Company 
shall take delivery of it and at their option either pay for or credit 
the broker with its price at the current market rate. The rea
sons on which my decision was based in the former cases apply 
generally to the present case. But in this case an express trust 
is declared. It is stipulated that the property in the money and 
paddy purchased therewith remain in the Company and the 
Company bind themselves to take delivery of the paddy. The 
same agreements arise that such terms of the agreement are 
iiiconsrsteiit with those relating to profit and loss;• It- is urged. 

···that, :~s Maung Po Ywet has to bear a!lloss as setout in para-. 
g·rat.:-!1 7 in the agreement and also loss caused by a fall in 
market price between the time of his purchase and the time the 
Company takes over the paddy, he cannot be said to hold the 
advances and paddy purchased with suc;h in trust--:-that the mere 
fact that a trust is declared by the agreement cannot create a 
trust the other conditions of the agreement being as they are. 

It seems to me that the present agreement evidences more 
than a loan wii:h a condition attached and more than an advance 
with an undertaking to use it in the purchase of paddy, and that 
there is an ·entrustment within the meaning 9f section 405 of 
the Indian Penal Code. The money was advanced for a specific 
purpose and in consequence of confidence reposed in Maung Po 
Ywet by the Company. He has expressly agreed to hold the 

1914· 

PoYW&T 
'1}, 

KiNG• 
~M?EROL 



:f!)I~ 
~ 

.,. 
KING~ 

EMPEROR.; 

284 LOWER BURMA RULINGS. [VOL. 

monies in trust for the purchase of paddy and for no other 
purpose ... n is expressly agreed that the property in the money 
and paddy purchased therewith is to remain in the Company. 
The mere facts that, if the money or paddy is stolen or lost 
otherwise, and if the market value falls between the time of the 
purchase and the time of supply to the Company, the Qroker is 
to :bear the loss, do not seem to me to remove the arrangemen!: 
between the parties from one of entrustment. The equitable 
interest in the property remains in the Company and the broker 
has agreed to apply the money or paddy ptirchased with it for 
the use and benefit of the Company.," The fact that he has 
contracted to bear any loss that may be incurred in the 
manner he has does not seem to me to make him any the less 
a trustee. 

It was stated that the first paragraph of the agreement is 
inconsistent with the rest of it and this would appear to be 
so as the broker would be the agent of the Company for the 
purchase of paddy with the money advanced to him for the 
purpose ; but even if it is so inconsistent I do not see that it 
affects the matter. Irrespective of whether a man is an agent 
-or not he may he a trustee. 

I would answer the question referred by saying that in my 
opinion the monies advanced to Po Ywet in pursuance of the 
agreement of the 12th March 1913, .set out in the order of 
~eferencewere entrusted .io him~ithin· the meani~g of-section 

'4os-orthe~Initi~ri Penarcode> · · -- -· · 
Ormond; }.~It has been decided by a Fuli Bench o::.' this 

Court that a breach of trust cannot be committed in respect of 
money taken on loan-because the property in the money 
passes to the borrower. If A takes money from B, on loan or 
otherwise, upon a false representation of fact, he is guilty of 
cheating. The representation of fact may be that it is A's 
intention to buy paddy with the money and sell it to B. If A, 
at the time of taking the money, had that intention but sub
sequently abandoned that intention and spent the money in 
some other way, he would not be guilty of cheating ; and he 
would not be guilty of criminal breach of trust unless the pro
pert:y in the money remained in B. In this case the dealer 
took the money from the ComfJany for the purpose of using it 
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in his business in buying paddy and selling it to the Company, 
in order that he might make as much profit as possible for 
himself. The Company could not, at will, recover the money 
from the buyer; because he had the right to retain it in order 
to use it in the above manner. And they could not recover the 
paddy bought by the dealer; because tney are entitled to 
receive only so much paddy at their mJII in Rangoon the vaJue 

·of which, at the current rate at the time of ' tender' by. tl).e 
dealer, would be eq~ivalent to the amount advanced to tl).e 
dealer. And any loss o~ money or paddy falls on the dealer .. 
Thus although there is a term in the contract that the property 

·in the money and paddy purchased therewith shall be ancJ. 
remain in the Company, the us.ual incidents attaching to pro
perty, so far as the Company is concerned, are altogether 
absent. 

The agreement no doubt says that the dealer shall " indem
nify" the Company against all loss; thereby implying that the 
loss of the 'trust' property in the first place falls upon the 

·Company and thatthe dealer insures the Company against loss. 
But this is merely an indirect way of saying that the dealer 
holds the money, and the paddy until delivered at the mill, at his 
own risk. As pointed out by Mr. Justice Pa.rlett in his refer-

. ence, this agreement is, in its effect, the same as the agreement 
which was considered by the Full Bench in Hock Choung_ & Co. 

,>v. )'ha !{a J)o (1) .. The _questign whether A..entrusted pro-. 
perty to- B -is one which depends upon the actual facts of the. 
case; and riot merely upon the legal terms employed by th~ 
parties.. If the real nature of the transaction is a loan, the fact 

··that the parties in writing call it a trust, or agree that for th~ 
· purposes of the Indian Penal Code the property in the money 
shall be deemed to remain in the original owner, or agree that · 

··the party receiving the money shall be liable for criminal breach 
· of trust if he a~plies the money to a purp'ose other than that 
. agreed upon, would not bring the transact~on within the scope 
· of section 405, Indian Penal Code. 

The Penal Code cannot be altered by agreement of parties 
: so as to make section 405 applicable to a transaction which is 

(1) 7 L. B. R. 16. 
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in its rea! nature a loan. If A receives money from B for 
certain specified purposes, I do not think the money is ' en· 
trusted ' to A within the meaning of section 405 of the Indian 
.Penal Code, if A is to be liable for the money to B in any event. 
In my opinion the trust (if anr) in this case is merely a. 
technical or colourable trust. I would answer the _question 
referred in the negative. 

Twomey, ].-It seems to me that if a trust arises at all in 
such cases as this, it can only arise from the relatio11 of the 
parties to one another as principal and agent. This view is 
supported by the statement of the learned counsel for the pro
secution (at the heat·ing of the reference) that though the · 
" Broker " is declared in clause 1 of the agreement under 
consideration not to be the agent of the Company, he should 
nevertheless be regat•ded as their agent for the 'limited purpose 
of buying paddy. But it is difficult to understand how we can 
regard the " Broker " as an agent at the moment of expending 
the money and not as an agent previously when he received 
and held the money and subsequently when he has the paddy 
in his possession before delivering it to the Company. 

If the money was advanced to the accused as agent of the 
Company, the Company would retain the beneficial ownership. 
thereof and a case of trust would necessarily arise ; and con, . 
versely, if the beneficial ownership is shown to have remained 

- itdhe Company theficthe accused must be r-egarded as an agent 
··and as~haying· held'~he ·money- ih0'trust; "'The'agreement con

tains express declarations that the money is received in ~rust 
and that the property in the money and the paddy purchased 
therewith shall be and remain in the Company. But these. 
declarations do not· conclude the matter. They cannot have 
effect if the contract contains other terms. which are plainly 
inconsistent with a continuance of the Company's ownership. 
To begin with I would point to the word " tender " in clause 4 
which seems to imply that the paddy is the property of the 
Broker till it is made over tothe Company ; the word " tender " · 
would not be appropriate to the case of a man buying paddy 
as agent of another. This however is a small point and might 
be regm·ded as a mere s}ip in drafting the agreement. It 
would not be enough'·by itself to show that the paddy was not: 
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already the property of the milling company. Not so however 
.as regards clauses 5 and 7 which are in my opinion altogether 
inconsistent with the contention of the Company. Clause 5 

· provides that they are to pay for the paddy at the rate· 
. prevailing (at Rangoon) on the day the Broker delivers it to 
them (and not the, rate at which the Broker bought the 
paddy). Under clause 7 if the money or paddy is lost .from 

. any cause whatever the Broker is to bear the loss. These 
·conditions nullify the effect of the declaration that the property 
in the money and ·paddy is to be and remain in the Company. 
They are consistent '·only with the interpretation that the 
beneficial ownership in the money passed to the broker at the 
time of the advance and that the property in the paddy is with 
him till he delivers it to the Company. Notwithstanding the 

·express decfarations referred to, it is the duty of the Court to 
examine all the terms of the transaction with the strictness 
required in a criminal matter and to determine whether it is 
really a case of "entrusting" money to an agent in the sense 
of the Penal Code. If it is found that the other terms are 
inconsistent with such an interpretation or even if there is any 
reasonable doubt about it the Court is bound to decide that the 
money was not " entrusted" within the meaning of section 405, 
Indian Penal Code, and that the property in the money did in 
fact pass to the Broker. If the property passed, there could be 

- no·'' crirriirial breach of?trust ,.,for this offence always involves 
· ·« c~iinin~:l.trtisappropriatk>h" and a man cannot commit crim

inal misappropriation of his own property. 
The terms of clauses 5 and 7 are incompatible with a view 

that the Broker was employed as an agent at all. An agent 
would be required to exercise reasonable diligence but would 
not be responsible, as he is made responsible in this agreement, 
Jor loss in any event. Any paddy that an agent buys would be 
held by him entirely subject to the directions and control of 
the principal ~rom the time of purchase, whereas this agree
ment does not bind the Broker as to his de;:~.lings with the 
paddy except that he shall "tender" it to the Company. He ' 
can choose his own time for delivery, can hold up the paddy he 
has bought and take advantage of a rise in the market before 
,delivering it to the Company. Moreover, if the market rises 
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he is not bound to.deliver all the paddy he has bought but only 
the equivalent at the increased market rate of the amount of 
the advances received from the Company. On the other hand, 
if the market falls he has to make good the difference out of 
his own pocket. These incidents are at variance with the 
notion of agency. The accused in this case was not sttbjected 
to the directiong and control of the Company. He. agreed to· 
buy paddy for them, but the manner and means of performance 
were left to his discretion except so far as they are specified in 
the agreement. In these circumstances he inust in my opinion 
be regarded as an independent contractqr and not as an agent .. 
The Company cannot have it both ways, that is to say they 
cannot retain dominion over t.he money until the Broker expends 
it, and at the same time enjoy immunity from the ordinary 
risks and liabilities incidental to the ownership of the money 
and of the paddy bought with it. The maxim qui sentit 
commodum sentire debet et onus applies to the case. 

Not because this agreement contains an express declaration· 
that the Broker is not the agent of the Company, but 
because it further provides that the money and paddy are to be 
held entirely at the Broker's risk, and seeing that the Broker is. 
left to conduct his paddy buying business at his own discretion 
unfettered by the control and direction of the Company, I 
would decide that the Broker cannot be regardeci as the agent 
.ofthe:Company; and::t_hat. tlierefore he: was not/' entrusted " 
with. ~the rnoney qua. agent.· Nor in nty:op:inion.:::is there any 
reasori to hold that he was " entrusted " with the money ot~er
Wlse. 

On these grounds I would answer the reference in the 
negative. 

Robinson, ].-The only apparent change in the facts of this 
case from those covered by the Full Bench decision in Hock 
Chong & ComjJany v. Tha Ka Do (1) is that there is a decla1·a
tion in the agreement executed that a trust is created and a 
statement that the property in the money advanced and the 

~ paddy purchased therewith remains in the Company. More. 
allegations of this kind cannot in themselves create a trust nor· 

(1) 7 L B. R. 16. 
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create ownership in the money after it has been handed over 
and in this as in every criminal case it is necessary to weigh all 
the . facts and circumstances and then decide on theni as a 
whole. For the purposes of a cri~inal charge under section 
405~ Indian Penal Code, there must be an entrustment of the 
property or of dominion over property followed by a dishonest 
misappropriation or conversion, or by a dishonest use or 
disposal of the rroperty in violation of a legal contract made 
touching the dischargg of such trust. 

The entrustment may be" in any manner" but if this money 
when handed over beca.me the property of the Appellant or If 
it ceased to be the property of the Company there can have 
been no entrustment. What then 'are the facts? I take it to 
be incontestable that the agreement in this case has been 
deliberately drafted so as.. to endeavour to create such a state 
of facts as will allow of a criminal charge if the money is not 
expended in purchasing paddy and supplying it to the Company. 
The difficulty experienced in arriving at such a result is due to 

I 

the care necessary to avoid rendering the Company liable to 
third parties owing to the acts of the person receiving the 
advance. If such person becomes merely the agent of tl}e 
Company the latter may be liable to outside claims. Hence 
we find that the first clause ... 1eclares the " Broker " shall not 
be at liberty to bind the Comr-any in any manner and that he is 

.. not the agent ofthe Company, If nqt the_;;tgent I fail to see 
i~l wh:;tt q}tpaci_ty he could act-'•vhileth~ property i~\he mohey . . ... . . .. .... .. . .. ····· .... .. 

still remained in the Company and I understood during the 
argument that it was urged that he was not the agent in one 
sense but was in another. In fact Counsel was in a dilemma 
out of which he could not extricate himself satisfactorily. The 
agreement provides he is to employ the money only in the 
purchase of paddy and its transport to the Company's mill; he 
is to tender it to the Company immediately on its arrivalm 
Rangoon and J:he Company undertakes to tal,e it over at·the 
market rate current on the day of delivery and the Broker to 
accept that rate. The Broker is to get brokerage. The 
"Broker" is to take in addition all profits arising from this 
arrangement and is also to bear all loss including the loss 
arising from the act of God, etc., aver which he has no control. 
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The agreement states the " Broker" is not the agent of 
the Company. If that is so in my opinion the Company fails 
in its endeavour to make him criminally liable. . But that 
statement will be of no avail ifthe result of all the terms and 
conditions is to create the legal status of principal and agent. 
If the Company is to remain owner of the money it must be 
liable for losses arising from a proper expendit~tre"' of the 
money in terms of the agreement and it would be entitled to 
the profits. Under the agreement the "Broker" must act in 
all the contracts he makes for the acquisitjon of paddy as a 
principal and all the incidents of the ~ontracts fall on him. 
He approaches the Company and says. "I can get you the 
paddy you want and I will do so if you help me by lending me 
money". The Company agrees provided he will use the 
money for this purpose only but expressly stipulates that it 
undertakes no liabilities and will not claim any prvfits. If the 
ownership in the money remains in the Company then the 
ownership in any paddy acquired vests in the Company; it is 
merely the money converted into another form. But this is 
expressly provided against by the provision that the Company 
is not to be liable to third parties or for loss by the act of God, 
etc. In my opinion the agreement merely shows that the 
Company being desirous of getting paddy employs the services 
of the " Broker " and gives him an advance but it declines to 

m~~EtJht:! .. ,-efQ)S~f its. S~P:X<Ult. qr .. ,?-g~nt.~ ~c -This being so th~ 
·ownership·in.the money is transferred. to.the.-B.roker and ··no· 
entrustment is created. 

Let us suppose the "Broker " duly expends the money in 
strict accordance with the terms of the agreement but the 
paddy is then lost by the· act of God or owing to thieves through 
no fault of the" Broker". The Company claims in one clause 
that the ownership in the paddy lies in it and not in the 
Broker, yet in another that the Broker must bear the loss and 
he is to be still liable for the advance. Can the Company be 
heard to say he is not their agent for the purchase but that the 
paddy when bought belongs to it and yet again that when it is 
lost it belonged to the-" Broker "? 

In my opinion this agreement evidences a loan accompanied 
by a promise to use the money in a particular way but the 
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·ownership in the money and the paddy bought with it must on 
a consideration of ·au the terms of the agreement be held to have 
vested in the" Broker". 

I would therefore answer the reference in the negative. 
Parlett, ].-:-The legal aspect of the agreement has been so 

fully dealt with in the foregoing judgments that I do not think 
Jhat I can usefully add anything to what has been said, but it 
is interesting to .:race how matters would work out according 
to the strict terms ofthe agreement in a simple concrete case. 

· Supposing the~·e was only one advance to Po Ywet of 
Rs. 1,000 and that he found he could buy paddy in the district 
at such a rate that delivered at the mill it would cost him Rs. 90 
per 100 baskets and that he expended the whole Rs. 1,000 in its 
purchase and transport; he would thus have approximately 
1,111 baskets to deliver. If the market rate in Rangoon on the 
date of delivery was Rs. 100 per 100 baskets, the value of the 
paddy would be Rs. 1,111. By paragraph 5 of the agree
ment the Company have expressly reserved to themselves the 
option of paying for or crediting the broker with the price of 
the paddy tendered. They could therefore insist upon forcing 
Rs. 1,111 upon Po Ywet and compelling him under paragraph 

-8 to hold Rs. 1,000 of it on trust for them ; the agreement 
ogiving him no power to terminate the trust he would be driven 
to a suit if he wished to do so; meanwhile he would be respon-

·_.'sible for the' whole amount-though' he deposited. it in a Bank 
:and that Bankfailed> Na§;'if he so deposited it at interest he 
might be prosecuted c~iminally f~~ using the money otherwise 
than in and about the purchase and transport of paddy to the 
·Company's mill. On the other hand the company might, if 
.they wished, merely credit him with Rs. 1,111 wiping out the 
Rs. 1,000 advance and showing a balance in his favour of 
.Rs. 111 but paying him nothing. A credit entry in his favour 
:in the books of Joseph Heap & Sons would be of little use to 
Po Ywet fol!: the purpose of meeting his current expenses. 
·Only if the Company deigned to credit his account with 
~s. 1,000 and so close it, and pay him Rs. 111 in cash, could the 
trust be terminated and could Po Ywet get any real profit out of 
the transaction at all. This shows how one-sided the agree
ment is and how completely designed merely to protect the 
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Company from loss under all circumstances and in any 
event. 

Again suppose in the case suggested above Po Ywet spent 
Rs. 900 of the Rs. 1,000 in buying and delivering 1,000 baskets. 
of paddy, the Rangoon price on the date of delivery being 
Rs. 100 per 100 baskets, and that the Company credited him 
with Rs.l,OOO. According to the agreement the Rs. lOv left in 
Po Ywet's hands always had been and would stia remain the pro
perty of the Company, and they would be under no obligation 
to transfer it to him; on the contrary he woula be bound to. 
expend it in the purchase and transport <af paddy, and if he . 
used it otherwise would be liable to be prosecuted. But would 
any Criminal Court be found to convict if he put it in his poclmt 
as representing his profit over the transaction? Surely not. 
Once however it is conceded that if the market conditions. 
sufficiently favoured him Po Ywet was not bound to expend on 
paddy the whole of the amount advanced to him, it_ is clear that 
his position is merely that of a trader operating on his own 
account, and the fiction that the property in the money remains 
in the Company and that he is a trustee in respect of it JS at 
once exploded. 

It cannot be gainsaid that a trustee may be remunerated 
for the services which he performs, but no case has been quoted 
in which the remuneration even remotely resembles that pur
porting to be offerediri t!J.jscll_se; _:;t,lcl ~hat ctoes it amount to?· 

.· Mit:~~Y tfi~:-,~~~9~ ofinaking a profit. in, the ordinary course . 
. o'f tradini,"-~ith~ -it .. is true, the additional advantage of . an 
assured market for the goods up to a limited quantity at the 
price prevailing on the date of delivery. I consider that this 
cannot be called remuneratiof} for carrying out duties as a. 
b·ustee. Po Ywet takes merely the ordinary risks of profit or 
loss incidental to trading incurred by a man operating on his 
own account, who has secured a contract to place a certain 
quantity of his goods at certain prices. Whether he makes a. 
profit-or a loss the agreement provides that. the Company shall 
incur no loss in any event. The fad that they can under no-
circumstances bear the loss of the money implies I think that. 
they are not the owners of it. 

I would answer the question referred in the negative. 
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Before Mr. Justice Ormond and Mr. Justice Twomey. 

(1) B ME, (2) MA THI v. MA E. 
Agabeg-for appellants. 
Ba Dun-for_respondent. 
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Administrator-sale by, without consent of court-who is Person 
interested-Probate and Administration Ao.:t (V of 1881}, sectian 90 
~- -
~ 

The property ref~rred to in sub-section (4) of section 90 of the Probate 
at>.d Administration Act)s immovable property, and a creditor to the 
estate of a deceased person is not interested in his property within the 
meaning of that sub-s~ction unless he has a charge upon it. 

Ma E Me as admir1istratrix to the estate of her deceased 
husband had incurred certain costs in litigation with Ma E. 

Ma E attached certain immovable property as being part 
of the estate of the deceased; but Ma Thi obtained the 
removal of that attachment on the ground that she had 
purchased the property from the administratrix, Ma E Me. 
Ma E then applied to set aside the sale by Ma E Me to Ma 
Thi as having been made by the administratrix without the 
leave of the Court. The District Judge granted the applica
tion and set aside the sale and he held that by setting aside 

. the sale the order removing the attachment was ipso facto 
-set aside. 

Ma E Me and Ma ·Thi now appeal. The first question is 
_whethel' MaE as a creditor of the estate is a person "interested 
in the property" within the mean-ing of section-- 90, sub-section 

--- -<4)~ -c)f th~' _-_Probate and-Administration -Act. -' That -provisi;n 
rel8tes to the alienation of immovable property and therefore, 
the words "interested in the property" must be "interested 
in the immoveable property disposed of". Now a creditor 
has no interest in the immovable property of his deceased 
debtor unless he has a charge on that property. Under the 
provisions of section 69 of the Probate and Administration 
Act and section 250 of the Succession Act, under which the 
District Judge may issue citations calling upon all persons 
claiming to have any interest in the estate of the deceased to 
come and see the proceedings before the grant of probate or 
letters-of-administration, a creditor has no locus standi to come 
in and object to a grant of probate or 1-<;tters unless he objects. 
to the grant on the ground that the Will is set up in fraud of the 
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creditors. In this case the creditor does not allege that the 
sale was m::l.de in fraud of the creditors. 

We think the creditor Ma E had no locus standi to have. 
the sale set aside under secti9n 90. Even if the sale by the 
administratrix had been properly set aside by the Court under 
section 90 th<:: Court had no power to set aside the order of the 
Township Court removing Ma Thi's attachment. The sale by 
the administratrix to Ma Thi would be good until it was set 
aside and it was therefore good when the Township Court 
ordered the removal of Ma E's attachment. If the order of 
the District Court setting aside the sale }tnder section 90 had 
been correct, it would still have been necessary for the creditor 
to make a fresh application for the attachment of the property. 

We allow the appeal and set aside the order of the District 
Court with costs, three gold mohurs. 

Before Mr. Justice Twomey. 

1. HLA DUN, 2. MYA YIN, 3. MAUNG MAUNG (minors 
under their natural guardian and mother MA HLA DuN, 1st 
appellant, heirs and legal representatives of MAUNG Pu, 
deceased) 'V· 1. M. L. R. M. CBETTY FIRM, by their duly 
constituted agent and attorney CHINA TAMBI PILLAY, 
2, PO OH, 3. SO ME, 4. BA CHO. 

Clifton-for appellants. 
Chari:-for 1st respondent. 
Mya Bu-for 2nd to 4th respondents. 

Ju,risdiction of Civil Court-claim as to owne·rship of crops-Land 
and Revenue Act, sections 55 and 56. 

A claim to the ownership of crops is not the same thing as a claim to 
the use or enjoyment of the land on which the crops are grown. 

A Civil Court may inquire as to possession incidentally and collaterally 
:and for the purpose of deciding who is entitled to the crop and in so doing 
does not exercise jurisdiction as to a dispute "as to the use or enjoyment 
·of land " within the meaning of section 56 of the Lower Burma Land and 
.Revenue Act. · 

The plaintiff-appellant Maung Pu sued for a declaration 
.of title to the paddy crop reaped on certain land which 
he worked in the rains of 1911. The defendant~respon

·dent (4) Maung Ba Cho was in possession of the land the 
previous season, but as he failed to pay the land revenue for 
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that agricultural year the land (in respect of which land
holder's rights had not been attained) was resumed by Govern
ment, and the village headman afterwards allotted it for 
cultivation to Maung Pu in May. Maung Pu's case is that he 
thereupon ploughed the land and sowed paddy broadcast and 
that the crop belonged to him. But after the land had been 
~resumed Ba Cho went and paid up the revenue arrears and 
the order of resumption was withdrawn by the Deputy Com
missioner who was apparently not aware that the land had in 
the meantime been allotted to a fresh occupier, Maung Pu. 
Ba Cho went to the land and built a hut on it during the rains 
and claims to have ploughed .it and sown paddy after Maung 
Pu's ploughing. In the course of the rainy season of 1911 the 
defendant-respondent (1), a Chetty firm, in one case, and 

·defendants-respondents (2) and (3} in another case obtained 
money decrees against Ba Cho, and when the crop on the land 
came to maturity these decr.ee-holders attached the crop in 
execution as if it belonged to Ba Cho. The crop was harvest
ed and sold under the orders of the Civil Court and the sale 
proceeds are now in deposit. 

In the Subdivisional Court Maung Pu's suit for a declara
tion of title was unsuccessful. Maung Pu and Ba Cho each 
produced evidence as to the working of the land in the 1911 
rains. ·The. Subdivisional Judge appears to have based his 
decision less on the evide11ce as to ploughing and sowing than 
~n .th~ f~ct;-~hich he held proved, that " Ba Cho is the owner 
of the land in question or is entitled to possession". 

Maung Pu appealed to the Divisional Court where it was 
held that though Maung Pu had ploughed the land, and sown 
the crop, the Civil Courts are debarred from granting him a 
declaratory decree because of the provisions of the Land and 
Revenue Act excluding the jurisdiction of the Civil Courts. 
The learned Judge held that " a claim to the title of paddy 
produced on"such .land " (i.e., land in respect of which land-· 
holder's rights have not been attained) " is a claim to the use 
and enjoyment of the land" as contemplated in section 55(b), 
Land and Revenue Act. The Judge goes on to say: 

"Were I to decide to the contrary effect it would mean 
that. I decided that, although Ba Cho was allowed to pay 
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Ei:.A".DUN 
v. 

M.L.R. 
·M. CHETTY 

FIRM, BY 
THEIR DULY 

the revenue for the land for 1910-11 and therefore 
according to ordinary usage recognized as the possessor 
as against other indiv.iduals by the Deputy Commissioner, 
Maung Pu should be recognized as. the possessor for 
1911-12 ". 

:coNSTITUTED I 1 AGENT AND am unab e to concur in these views. A claim to the. owner-
ATTORNEY ship of crops is not the same thing as a claim to.the use or 

CHINA 
:TAi.!Br enjoyment of the land on which the crops are grown. It is a 

·PILLAY, 1 ' t h ' f c atm o t e use or enJoyment o something yieldect by the 
land. If the use or enjoyment of the land includes the use or 
enjoyment of what the land yields, then ,the jurisdiction of the 
Civil Courts would be ousted even when the crop has been 
harvested, and the grain transported to another locality, and 
such a result would be manifestly absurd. It might be argued 
that the jurisdiction of the Civil Court is ousted at. any rate 
as long as the crops are standing. But in my opinion even 
this would involve an unjustifiable extension of the words 
'"use or enjoyment of such lands " in section 55. For "stand~ 
ing crops " are moveable property under the Code of Civil 
Procedure, and are liable to attachment under section 60. 
The person who grows the crop may be a mere licensee with 
no perma~ent heritable and transferable rights of use or 
·occupancy and the land is in that case not liable to attachment 
under section 60. But he has complete disposing power over 
the crop which he has grown, and may exercise this power 
·even before the crop is reaped~ The standing crop being liable 
to attachment by the Civil Courts in execution 1 thinlr it 
follows of necessity that the Civil Courts may exercise their 
·ordinary powers of determining claims and objections in 
respect of the attachment. It is objected by counsel for the 
.respondents that a suit for a declaration of title to the crops 
may involve as this does an enquiry as to who was in lawful 

· possession of the land when the crop was planted or sown, and 
·that the Civil Courts are prohibited from mahing such an 
·enquiry by section 56, Land and Revenue Act. But section 
-56 merely lays down that no Civil Court shall "exercise 
_jurisdiction as to" (inter alia) "disputes as. to the use or 
·enjoyment of such lands". A Court does not exercise juris
~diction in such a dispute by enquiring as .to possession 
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incidentally and collaterally and only for the purpose of 
·deciding who is entitled to the crop. To exercise jurisdiction 
in a dispute means to adjudicate and determine it. The Civil 
·Court may have to form a~ opinion as to who was in lawful 
· possession of the land as a relevant fact in determining the 
rightful ownership of the· crop, but that is not exercising 
jurisdiction in respect of disputed possessi?n. 

Turning to the evidence in this case I think there can be 
no doulJt that Mau~g Pu was ir.rlawful possession under the 
permission given tb him by the village headman, and that the 
land was ploughed and the crop sown by Maung Pu, as indeed 
the. Divisional Judge has found. It was not till the 20th June 
that the orders for resumption of the land were cancelled and 
i\IJ.aung Pu had then been in possession under the village head
man's permit · f9r a month. During that time he worked the 
land with four pairs of bullocks and four labourers. There is no 
reason to distrust the evidence of the neighbouring cultivators, 
Ko Maung and Tun E, on this point, and it is corroborated by 
the evidence of Maung Pu's coolies, one of whom is related to 

· Ba Cho. Ba Cho's witnesses, Tun Aung and Tun Baw, are 
related to him; Parayachi is an inaccurate witness who is 
unable to say. definitely whether Ba Cho ploughed or sowed ; 
Ko Tun gives definite evidence in favour of Ba Cho but his 

· cross-examination shows that he is at enmity with Maung Pu's 
father-in-law. The probabilities and the weight of evidence 
are both in lavour of Maung Pu. 

~ therefore set aside the decrees of the Lower Courts and 
. grant a decree to the plaintiff as prayed with costs against the 
defendants-respondents in all Courts. The advocates fee in 
this Court is fixed at 5 gold mohurs. 
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Before Sir Henry Hartnoll, Officiatiug Chief Judge, and 
Mr. Justice Ormond. 

MYA GYI v. PO SHWE . 
J. R. Das-for applicant. 

Contract-construction of~hire and purchase agreemeut-bailor 
and bailee-criminal breach of trust. 

A gave possession of a sewing machine to Bon the !Lotter's paying Rs. 15' 
down and executing an agreement to pay Rs. 10 a month, so long as he 
retained possession of the machine. When the sums paid af1gregatecf 
Rs. 120, the machine was to become B's property. Meanwhile B could 
terminate the agreement at any time by returning the machine in good 
order, but was bound not to sell or pledge the ;machine. A prosecuted B· 
for criminal breach of trust alleging that he had sold the machine in 
contravention of the agreement. 

Held,-that though the agreement constituted a standing offer to sell 
by A, there was no agreement to buy by B, and that B, being in the posi· 
tion of a bailee, had been entrusted with the machine within ~he meaning 
of section 405 of the Indian Penal Code. 

Singer Manufacturing Company v. Elahi Khan. 2 U. B. R. (1892-96),. 
291; Musa Mia v. M. DorabJi, 5 L. B. R., 201, dissented from. Helby v. 
Matthews (1895), A. C., 471; Gopal Tukaram v. SorabJi Nusserwanfi',. 
(1904), 6 Born: L. R., 871, followed. 

The following reference was made to a Bench by Mr. Justice· 
Parlett:-

The facts alleged in this case are that on the 26th Novem
ber 1912 respondent obtained possession of a sewing machine 
from the complainant, an agent of the Singer Manufacturing 
Company, upon payment of Rs. 15 d,1wn, and executed an agree-· 
ment to pay Rs. 10 per month every month in advance as rent, 
so iong as he retained the machine, on condition that when the 
payments so made by him aggregated Rs. 120, the 111achine was 
to become his absolute property. He could however at any 
previous time terminat'e the· agreement · by returning the 
machine in good order : meanwhile, until he so returned it or 
until he had completed payments to the amount of Rs. 120, he 
was not to sell or pledge the machine. He was to keep it in his 
own custody at a place named in the agreement and was not to· 
remove it thence without the previous consent in writing of the 
Company. On the 5th January 1913 respondent paid Rs. 10· 
butit is alleged that he has never paid any more. On the 1st 
May 1913 he sold the machine for Rs. 50 to Maung Kyaw Din 
and Ma Hnin Shwe, to whose village it was removed. Respon-



vn,J }:;OWER B.VRMA lWLlNQS, 299 

dent was prosecuted under section 420, Indian Penal Code, and 
discharged. It is now sought to have further enquiry made 
into the case against him on the ground that the facts alleged 
disclosed the offence of criminal breach of trust. 

The Magistrate in discharging the respond..::nt quoted long 
extracts £rom the judgment of this Court in Musa Mia v. 
M. Dorabjee (1) an:d based his order on the decision therein with
out however expressly~ referring to that ruling. The agree
ment in ~hat C23e was substantially the same as that in the 

" present case, and it was held to be simply an agreement to sell 
and buy a sewing mach:ne for a price named, by a payment 
down and by monthly instalments afterwards. In that view I 
think it would be a contract for sale of ascertained goods 
where part of the price was paid and the goods were delivered. 
Accordingly the property in the goods would pass to the re
spondent under section 78 of the Contract Act, and if he was 
also the beneficial owner of the goods, he would not be guilty of 
criminal breach of· trust had he sold it. The decision w,as 
come to after a consideration of the Upper Burma case of the 
Singer Manufacturing Company v. Elahi Khan (2) and the 
English case of Helby v. Matthews (3). The Upper Burma case 
was decided very soon after the English case· which is dated 9th 
May 1894. But a year later the English decision was reversed 
by- the House of Lords.(4), w11ich fact does !1Qt- appe(lr to h_ave 

·been brought to the notice of this Court- at the hearing ~of the : 
case referred to above. The agreement in Helby v. Matthews 
appears to be essentially similar to that involved in the present 
case, and hat! the interpretation put upon it by the House of 
Lords been before this Court, I think it probable that a different 
finding as to the full meaning and effect of the agreement 
would have been come to. In Goftal Tukaram v. Sorabii 
Nusserwanji (5), the Bombay High Court held that a similar 
;:tgreement wa~ one for hire and did not bec<;>me one for pur
~hase, until the specified conditions were fulfilled. Though 
~errved with notice, the respondent has not appeared or instruct
ed Counsel to argue the matter. In view of the importance of 
\.: . . ·.~ 

P> 5 L. B. R., 201. (2) 2 U. B. R. (1892-96), 291, 
(3) (1894), L. R. 2 Q. B. D., 262. (4) (1895), A. C., 'm, 
' . . .. - . {5) (1904), 6 Born. L. R, 871. 

MYAGYI 
v. 

Po SHWE. 
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X9I4. the question involved and of the decision of the Bombay 
MYA Gvr High Court, I think the question of the meaning and effect of 
Po ;'~wE. the agreement entered into in this case should be reconsidered 

by a Bench of this Court and I refer it accordingly. 
The opinion of the Bench was as follows :-
Harinoll, Offg. C.].-The facts have been set out by 

Mr. Justice Padett and it is unnecessary to repeat them. The 
question is what is the true meaning of th~ contract entered 
into by the two parties. The contract entered into by Maung 
Po Shwe is not essentially different to tl:•at discussed in the 
case of Helby v. Matthews (6), and the same considerations 
that governed the decision in that case must govern the deci. 
sion in the present case. It was held in that,case that upon 
the true construction of the agreement the hirer was under no 
legal obligation to buy, hut had an option either t~ return the 
piano or to become its owner by payment in full. Lord Watson 
said: "In order to constitute an agreement for sale and 
purchase there must 'be two parties who are mutually bound 
by it. From a legal point of view the appellant was in exactly 
the same position as if he had made an offer to sell on certain 
terms and had undertaken to keep it open for a definite period. 
Until acceptance by the person to whom the offer is made, 
there can be no contract to buy. So long as the agreement 
stood unal:ered there cottld in this case be no contract by 
-Brewster until he }1ad compliec with the_.term of_ the option 
.. given-hi.m-and-had~duly-made:-the-thirty-,six monthly payments 
which it prescribes as the condition of his becoming 0wner 
of the piano ......... whilst in popular language the appellant's 
obligation might be described as an agreemen"l t~ sell, it is in 
law nothing more than a binding offer to sell. There can, in 
such a case, be no agreement to buy, within the meaning of the 
Act of 1889, until the purchaser has exercised the option given 
him in terms of the agreement." So in the present case though 
thef'e was a binding offer to sell by the Singer Manufacturing 
Company, through its agent, there was no agreement to buy by 
Maung Po Shwe until he had exercised the option given him by 
the agreement. He could terminate the agreement before pay-

(6 (1895); A. C., 471, 
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ing the Rs. 120 by instalments by returning the machine. The 
agreement being construed in this manner there was no agree
ment to buy and consequently no sale within the meaning of 
section 78 of the Contract Act. The property in the machine 
therefore remained with the company and the P'?ssession of 
Maung Po Shwe was mereiy that of a bailee and he would be 
~ntrusted with the machine within the meaning of section 405 
of the Indian Pt:nal Code. The Magistrate in his. order of 
discharge held that fbr breach of the agreement the company 
would only be ent~tled to damages in the Civil Court. 

In the case of Mu:.:a Mia v. Dorabjee the House of Lords' 
ca..o:;e was not brought to my notice, but only the case between 
the same parties as it was decided by the Court of Appeal. 
The question in Musa Mia v. Dorabjee was the amount recover
able for breach of the contract. 

I would direct the District Magistrate, Bassein, by himself 
or any of the Magh;trates subordinate to him to make· further 
inquiry into this case with the object of deciding whether 
Maung Po Shwe is or is not guilty of an offence punishable 
under section 406 of the Indian Penal Code, and of punishing 
him for such offence if it be found that he has committed it . 

. Ormond, J.-:-I concur. 

"Before-Sir Henry Hartnoll,:Ofjg. Chief judge, and Mr. justice 

1 RATHNA PILLE, 2. MA MYIT, v. N. P. FIRM by 
• its Agent SIVARAMAN CHETTY . • Wiltshire-for appellants (defendants) . 

. Palit-for respondent {plaintiff):• 

Marriage-Hindu, man and Burmese Buddhist woman-mortgage 
of joint property by the man invalid as against the woman. 

The plaintiff-respondents sued the defendant-appellants on a registered 
mortgage deed., The defendant-appellants cohabited together as husband 
and wife, but :were not legally married. It was not proved that Ma Myit 
had executed the deed. It was alleged however that as Rathna Pille 
admitted having told Ma Myit of the mortgage he had made and she 
entered no protest to the plaintiff-respondents, she had acquiesced in the 
mortgage. · 
· Held,-that mere submission to an act, when complete,· is altogether 
different from acquiescence in an act; still in progress, and that the only 
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J;"elief to which plaintiffs were entitled was a simple money decree against 
Rathna Pille. 

N. P. FiRM 

Hartnoll, Ofjg. C. ].-The respondent firm sued appellants 
to recover Rs. 3,050 alleged to be due on a registered mortgage 
dated the 16th January 1905. The deed was only signed by 
Rathna Pille, but it was stated thatMa Myit signed as a witness 

BY ITS 
AGENT 

SIVARAMAN 
CHETTY. 

as she was unable to go to the Registration office. Rattna Pille 
admitted execution of the deed but pleaded that he had paid 
Rs. 1,500 of the principal and all interest due up to the date of 
payment of the principal Rs. 1,500, Ma Myit de1.ied knowledge 
ofthe document and denied that shesign~dit. Rathna Pille and 
Ma Myit are not husband and wife but tfiey cohabited together. 
The District Court found that Ma Myit did attest. the document 
" and was aware of it physically and by the document being 
registered~:;onstructively~'' . He sa,id thatthoughboth defendants 
did not live in wedlock yet they considered themselves partners 
in life as well as business, as in the case of a Burmese family, 
that they worked as partners and had a joint interest in busi
ness to carry out which the money was borrowed. So he 
considered that the whole of the property comprised in the 
mortgage deed should be covered by the mortgage decree. He 
found the alleged payment of Rs. 1,500 not proved. He gave 
a mortgrtge decree for R::;. 3,050, costs and further interest 
against both defendants . 
. .. They appeaJe<f to_the_pi':isior,at Court, \Vhich found that 

, M!l_Myit did. n?t g.ttesUl1e..mi;>rtgag~,:de~d,.,and~that therefore 
it was of no use to prove a mortgage as it was not proved to. 
be attested by two witnesses. The Divisional Judge found the 
alleged payment of Rs._.l ,500 not proved, andtalso that Ma 
Myit has no right to s'3.y that Rathna Pille had no right to 
mortgage her properties as the latter admitted that he had 
told Ma Myit her properties were mortgaged and there was 
nothing to show that she had made any protest to the respon
dent firm. He changed the decree into a simple money decree 
for Rs. 3,050 plus costs in the District Court. -Rathna PiiJle 
and Ma Myit now appeal to this Court. 

The first ground that, the instrument being held-not to be •;! 
. mortgage deed, the claim should have been dismissed as· barred 

':by -limitation, was aban_doned at tile bearing. 
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As regards the second ground the first point for considera
tion is whether it is proved Ma Myit attested the dee~L Maung 
Shwe Tha the writer of it will not swear that she did. The 
copy of it in the registration office does not .show her 
signature. The copy filed on the record shows that the 
copy in the registration office was not only copied from, 
_but compared with, the original. It is cet·tainly not proved 
. that Ma My it signed the deed. It cannot therefore take effect 
. as a mortgage. Ma Myit cannot be bound by it on the ground 
that she signed aS'a witness. The ground given by the District 
Court for binding !1er namely that she and Rathna Pille 
should be regarded as a Burmese Buddhist husband and wife 
is equally untenable. The tie of marriage did not exist between 
them. They could separate at will and there was no binding 
contract ~etween them. They did not enjoy the advantages of 
marriage nor were they bound by the obligations of marriage. 
The ground given by the Divisional Court for binding Ma Myit 
is also untenable. It was that she acquiesced aftet· the deed 
was executed by Rathna Pille. Mere acquie:::cence in this 
manner does not create an estoppel. It is not shown that by 
any deed or omission of hers she intentionally caused the appel
lant firm to believe that she had authorized Rathna Pille to 
mortgage her property, and so to accept a mortgage by him of 
her interest in t~e property. There is a great difference 
between acquiescence in an act, which is still in·_ progr~ss and. 

--mere. submission' ta- if When It has been· cOmpleted. In this 
last case acquiescence cannot cha~ge the past. 1 t was urged 
that there is evidence to show that both appellants took part 
in the negotia~ions for a compromise-that they both agreed 
to pay Rs. 1,000. Even if this evidence were true it is not in 
my opinion conduct that should bind Ma Myit. She may 
merely have wished to save litigation for herself and Rathoa 
Pille. In my judgment it is not shown that Ma Myit is bound 
by Rathna Pille's action in mortgaging her interest in the 
properties. 

Lastly it .was urged in the fifth ground of appeal that 
Rathna Pille has proved payment of Rs. 1,500 .. The:re a:re 
two. concurrent findings of faet against Ratbna · Pille and 
::having read the evidenee there is no g11otmd whatsoev~ ~t 
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differing from th~se findings. This grow1~ was not pressed at 
the hearing. 

There is the fifth cross-objection that remains to be dealt 
with. There is no good reason for not allowing the respondent 
firm interest on the principal of the loan against Rathna 
Pille. 

I would alter the decree passed by the Divisiona~ Court and 
instead thereof give the respondent firm a money decree 
against Rathna Pille alone for Rs. 3,050 with interest on the 
principal Rs. 2,000 at the contract rate from the date of institu
tion of the suit to date of decree and th~:reafter on the aggre-
gate at 6 per cent~' per annum to date of realization. 

As t•egards costs appellants had one advocatz in all three 
Cow·ts. In the District Court I would give the respondent 
firm their costs. In the Divisional and this Cou~t I would 
make each party pay their cnm costs. 

Twomey. j.-I concur. 

Befare Sir Henry Hartnoll, Offg. Chief judge, and Mr. justice· 
T-womey. 

U GA ZAN v. HARI PRU. 

Lambert-for appellant (defenda:1t). 
McDonnell-for respcndent (plaintiff) . 

. . Jid:;ri~~~"o_;zgJ·ee.ni~ni.: it~. resi.":fail"it bt-Conliaet Act, section 26, -~ 
iipplicable to seCond o¥"sitb"seq'u.ent marNage·: ---

Any agreement in restraint of marriage is void, and it does not matter -
whether the marriage restrained is a first or a subsequent marriage. Nor
does it matter that the person whose marriage is restrained is not himself · 
a party to the agreement. 

Hartnoll, Ojjg. C. j.-Hari P:ru married his niece Mi Ah 
Win to appellant's son Tha Do Aung. Hari Pru says that 
when the marriage took place it was mutually agreed as -
follows : ''that the plaintiff would send the said Tha Do Aung 
either to Rangoon or Calcutta, whichever place he liked to go . 
to, for education and for this the plaintiff would pay all neces
$ary expenses and the defendant on his part promised to repay 
the plaintiff all the money that the plaintiff would spend on the -
ed.ucation of his son th~ said Tha Do Aung if the latter in the-
.. , ... 
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life-time of his wife the said Mi Ah Win married again any 
·other woman." 

The question to be decided in this appeal is whether, if 
there was such an agreement, it is not void under section 26 of 
the Contract Act as being an agreement in restraint of marri
age. 

Respondent's Counsel argues that the section should not be 
held to apply to a person married already. I am unable to 
agree. When _it was~ enacted, the legislature !mew that poly
gamy was practised by certain races in India, and yet the 
section is perfectly gene~al in its terms. There is nothing in it 
to restrain its operations to the case of first' marriages only. 

It was then urged that there is a difference between legal 
and moral restraint-:-that in the present case Tha Do Aung 
did not bind himself not to marry again, and that, if he did not 
marry another woman owing to the expense entailed on his 
father by virtue of this agreement, thet•e would only be a vague 
restraint on account of paternal affection. 

It seems to me that the agreement, if it was made, comes 
within the meaning of the section. The intention was clearly 
to burden 1Vlaung Tha Do Aung's father with considerable 
expense, if he m:otrried again du'ring Mi Ah Win's life-time, and 
this, if he was a dutiful son with a reasonable sense of duty 
and t~e fitness of things,. 'would· naturally exercise a restrain-

._ ing i_nfluence. on. him_if.h.e_thou_g4t-o£.marrying another JJv:oman. 
Not only wo.uld his own sense of what was right restrain 
him; but his father and relations would have an extra motive 
for endeavouring to prevent any other marriage. It was in my 
opinion clearly an agreement in restraint of marriage. 

I would allow the appeal, set aside the decree of the Divi
sional Court and dismiss the suit, awarding appellant costs in 

:all Courts. 
T'wo11'iey, ].-I coricur. 
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SEENA M. HANIFF AND COMPANY, BY ITS MANAG
ING PARTNER S. C. GHOSH, v. LIPTONS 
LIMITED, BY ITS DULY AUTHORIZED AGENT 
W. CUFFE. 

Dawson-for Seena M. Han iff and Company. 
McDonnell-for Liptons, Limited. 
Eggar-Assistant Government Advocate for King Emperor. 

Corporations-liable to criminal p1·osecittion-doctrine of mens 
rea as applied to_;_interpretation of statutes-" person" Indian 
Penal Code, sections 482 and 486. 

The appellants prosecuted Liptons, Limited, for an offence under section 
482 or 486 of the Indian Penal Code in the Court of the District Magis· 
trate, Rangoon. The District Magistrate, holding that a . corporation 
could not be prosecuted under either of those sectio:1s discharged the 
accused. Twomey J. before whom the case came on revision, whilst 
satisfied that a corporation was under English statutes liable. to criminal 
prosecution, was of opinion that the use of the word " whoever " in the 
sections above mentioned precluded their application in India to a legal 
pel'son, such as a limited Company, but in view of the importance of the 
point referred to a Bench, the question-

Can a body corporate be lawfully prosecuted and on conviction 
punished for an offence under section 482 or section 486, Indian Penal 
Code? 

After a consideration of the applicability of the doctrine of mens rea 
to cases in which corporations are the ;.,ccused, and of the necessity f0r 
interpreting ambiguous points in statuteE with reference (a) to the cause 
i>f- ti-re· 'iita:'tuh:'"t:>eing' made: and (b) to that statute as a whole and - to 
other staftites J:Jearing on the same subject--inatter;.:the Bench (composed 
of the Officiating Chief Judge and Ormond J.) differing from Twomey 
J. answered the question in the affirmative. 

(i) Vol. 8, p. 391, Lord Halsbury's Law!; of England; see also Arch· 
bold's Criminal Pleadings, 24th Edn., p. 7; 

(2) Archbold op. cit., p. 21.; 
(3) Maxwell's Interpretation of Statutes, 4th Edn., 153; :' 
(4) Starey v. The Chilworth Gunpowder Company, Li'mited (1890) 

24 Q. B. D., 90; 
(5) (1900) 2 Q. :1;3. D., 528; 
(6) Kirshenboim v. Salmon and Gluckstein, Limited (1898) z 

Q. B. D., 19; 
(7) Copprm v. Moore (1898) 2 Q. B. D., 306; 
(8) Maxwell's In~erpretation of Statutes, 159; 
(9) Christie, Manson and Wood v. Cooper (1900) 2 Q. B. D., 522; 

(10) Pearks, Gunstone and Tee, Limited v. Ward: Hennen v •. 
Southern Countries Diaries Company, Limited (1902) 2 K. B. D., 1 at 
page. 7; 

(11) Whitley Stokes, Anglo-Indian Code ; 
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(12) Canada Sugar Refining Company, Limited v. The) Queen 
(1898) A. C., 735 at p. 741 

referred to. 

The following reference was made by Mr. Justice Twomey 
under section 11 of the Lower Burma Courts Act. 

The complaint was of an offence under section 482, Indian 
_Penal -2ode (using a false trade property mark) but the Magis
trate in his ordt.:r of discharge refers to it as a complaint under 
section 486 (selling ·or possessing goods with a counterfeit 
trade or property~ mark). This discrepancy is however imma
terial, fo1• the same question of law arises ·in both cases namely 
whether a limited Company is liable to prosecution for the 
offence. The District Magistrate decided that it is not. 

No Indian cases bearing on the question have been cited. 
But there are many English cases showing that though a 
corporation aggregate ca1~not be guilty in ordinary cases of a 
criminal offence it may be indicted for libel or for nuisance 
and wherever a duty is imposed by statute in such a way that 
a breach of the duty amounts to a disobedience of the law, 
then, if there is nothing in the statute either expressly or 
impliedly to the contrary, a breach of the statute is an offence 
for which a corporation may be indicted (1). It has also been 
held that it is impossible now to appiy the maxim as to men3 
rea generally to all stCJ.tutes and it is necessary to look at the 
object and. tehris of each Act to see whether and how far know
·1-~dge:·or .a particular intent· is .of the· -essence· of· the -offence 
created (2). As pointed out in Maxwell's work on the Interpre
tation of Statutes (3) there is now a brge body of Municipal law 
which has been framed in such terms as to make an act criminal 
without any mens rea. 

Sections 482 and 486, Indian Penal Code, are based upon sec
tion 2 of the English Merchandise Marks Act, 1887, and section 
486 follows closely the wording of section 2, sub-section (2). In 
neither case js it necessary for the prosec.ution to establish 
mens rea ·but in both cases mens rea is involved to the extent 
that the accused can rebttt the charge against him by proving 

(1) Vol. 8, p. 391. Lord Halsbury's Laws of England. See also 
Archbold's Criminal Pleading, 24th Edn., p. 7; 

(2) Cases given in Archbold op. cit., p. 21 ; 
(3) 4th Edition, page 153. 
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that he acted "without intent to defraud" [section 2(1) English 
Statute, and section 482, Penal Code] or that he acted 
"innocently " [section 2(2} English Act and section 486, Penal 
Code]. W_ith reference to the word" defraud" in the English 
Statute it has been held in Starey v. The Chilworth Gunj>o1.1:1der 
Company, Limited (1) that it is not used in the s~!lse of 
putting off a bad article on a customer in order to get money 
unfairly. "The Act is directed against the abuse of trade 
marks and the putring off on a purchaser of, not a bad. article, 
but of an article other than that which he intends to purchase 
an'd believes that he is purchasing". Alsb as regards the word 
"innocently " it has been decided that the innocence contem
plated by the Act is merely innocence of an intention to 
infringe that Act of Parliament (2). 

In Starey v. The Chil·worth Gunpowder Company, Limited (1), 
the Company was held guilty of the offence of applying a false 
trade description to certain gunpowder supplied by them under 
a contract and it was held that the Company acted with intent 
to defraud within the meaning of section 2(1). It was not 
contended in that case that it would be impossible for a body 
corporate to· prove such a defence as absence of fraudulent 
intent and the learned Judges (Coleridge L. C. J. and Mathew 
J .) apparently saw no such objection to the prosecution. 
_ In another case Kirshenboim v. Salmon and Gluckstein, 
.:I,"imi(~fl~:f-3) Salm{m~and, Glttckstein-wer.e .. found guilty: of an 
.:offence:under:·.section--2(2)-in -having- sold goods -ui1der a false -
trade description. They sold, as "Guaranteed hand-m~d~ ", 
cigarettes which were in fact machine-made. The Court 
consisting of five Judges (Lord Russell L. C. J. presiding) 
found that the Company had acted deliberately and not 
" innocently ". 

In the same year in the case of Coj>f;en v. Moore (4) the 
construction of the Merchandise Marks Act was further consi
dered as regards the criminal liability of a master for acts done 
by his servants in contravention of the Act when such acts 

(1) (t890) 24 Q. B. D., 9o; 
(2) :=>er Channel J. in (1900) 2 Q. B. D., 528; 
(3) (1898) 2 Q. B. D., 19; 
(4) (1898) 2 Q. B. D., 306. 
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were done by the servants within the scope or in the course of 
their employment. A Bench of six Judges (Lord Russell L. C. 
J. presiding) held that it was clearly the intention of the legis
lature to make the master criminally liable for such acts unless 
he was able to rebut the Prima facie presumption o1! guilt by 
one or other of the methods pointed out in the Act. The Lord 
Chief Justice said: " We conceive the effect of the Act to be to 
make the master or principal liable criminally (as he is already 

"by law, civilly ).forth~ acts of his agents and servants in all cases 
within the sections with which we are dealing, where the con

·duct constituting· the offence was pursued by such servants 
and agents within the scope or in the course of their employ
ment, subject to this : that the master or principal may be 
relieved from crimina! responsibility where he can prove that 
he acted in good faith and had done all that it was reasonably 
·possible to do to prevent the commission by his agents and 
servants of offences against the Act. 

Reading the judgment in CopjJen v. Moore (1) with the 
judgment in the case of Salmon and Gluckstein (2) it appeat•s 
to me that a limited liability Company is on the same footing 
.as any other master or principal and can be held liable to the 
:same extent for the acts of its agents and servant in contra
vention of the English Merchandise Marks Act. The decision 
in CojJPen v. Moore(I) isbased on the view thathavi11g reg~rd 

·to the language; ·_:sco·pe, and objects of·· the Acts, the ·legisla
ture:·intended.to ·fix .criminal "respom1ibiifty crpon th:e. master 
for "tcts done by his servants in the course of their employment, 
although such acts were not authorized, and might have been 
expressly forbidden (3). 

As mens rea a particular intent or state of mind is not of 
the essence of the offence there is no reason why a corporation 
should not be prosecuted like an individual master or principal. 
By way of defence, it is open to the corporation as it is to the 
individual ma;ster to prove good faith (i.e., the exercise of due 
care and attention) and that all possible steps have .been taken 
by the corporati9n to prevent breaches of the Act by its ·agents 
.and servants. 

(1) (1898) 2 Q. B. D .. 306; 
(2) (1898) 2 Q. B. D., 19; 
(3) See Maxwell, p. 159. 
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For the respondents the later English cases Christie, Man
son and Woods v. Cooper (1) and Pearks, Gunstone and Tee, 
Limited v. Ward : Hennen v. Southern Countries Diaries 
Company (2) have also - been referred to. But I can find 
nothing in these cases to impair the authority of Salmon and 
Gluckstein's case although Mr. Justice Chantiell in aJI obiter 
dictum in 2 K. B. D., 1902 expressed some hesitation as to the 
criminal liability of a body corporate under section 2 of the 
Merchandise Marks Act. 

It is clear that a limited Company could be prosecuted and 
punished in England for such an offence .;s that charged against 
the respondent Company in the present case. 

The respondents, however, stand on much stronger ground 
in urging that the Indian Law at pt•esent differs in this respect 
from the law of England. 

In the English Statute the penal provisions run:-" Every 
person who " etc., " shall be guilty of an offence against this 
Act" and the word "person " is expressly defined in section 3 
so as to include" any body of persons corporate or unincot·po
rate ". The word is similarly defined in section 11 of the Indian 
Penal Code, but in the penal provisions, sections 482 and 486, 
and indeed in the penal clauses throughout the Code the word 
" person " is not to be found. Each penal clause lays down 
thqt " whoever" commits the offence in question " shall be 
punished with " etc:; ~etc., an-d though the -Code defines " pet·son " 
fhe \;\ioi"·cl ·" \vhoever '' i's:·olefCto be inferpref:ed according to: 
ordinary usage. It is equivalent to" any person who" or" w1Jat
ever person"; but the person contemplated in the word "who
ever" according to ordinary usage is I think a natural person, 
i.e., an individual hu111an; being, and it does not connote a corpo
ration which is a " person" only in an artificial, technical; 
juridical sense. It is by no means clear that the framers of the 
Code intended to exempt corporations from punishment for 
offences under the Code. Indeed the use of the word "person " 
in section 268 (Definition of Public Nuisance) seems to point 
the other way, for in that section I think the word " person " 
should be construed according to the definition in section 11. 

(I) (1900) 2 Q. B. D., 522; 
(2) (1902) 2 K. B. D., 1 -at p. 7. 
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Moreover the Chapter which begins with section 268 includes 
several offences for which corporations can be prosecuted in 
England (by virtue of the definition of" person" in special en
actments and in the English Interpretation Act, 1899). But 
if the intention was to make corporations liable for offences 
under the Indian Penal Code, I think it has been frustrated by 
the use of the form " whoever " instead of " any person who" 
or "every person who" in the penal clauses. It is true that 
section 2 of the C?de lays down that every person· shall be liable 
to punishment. But the learned Commentators on the Code 
agree in thinking that·:' person " in this section has not the ex
tended meaning given by section 11 (1) and this view appears 
to me to be correct. 

It is suggested that in adopting the English Statute of 1887 
to India the legislature abstained from reproducing the form 
"every person who" merely because the form "whoeve1·" was 
already the common form in the penal sections of the Indian 
Penal Code. But it might be argued with equal force that the 
Indian legislature in avoiding the use of the word " person " in 
the new sections enacted in 1889, thus abandoning tbe English 
form signified their intention to exempt bodies corporate from 
prosecution for offences relating to Merchandise Marks. If the 
form "every person who" had been used, then these penai sec
tions read with section 11 of the Code would have rendered 
bodies corpbrate'liable to'proseCiition~in India: as they are in 
England.:·· · - -

T note that though the form " whoever " is used in the penal 
clauses throughout the Penal Code this form is not unive1·s<~.l 

in special and local laws. For examples of the use of the form 
"any person who", reference may be mad,.e to the Sea Customs 
Act, 1878 (Schedule of Chapter XVI, Nos. 8, 9, etc.), Arms Act 
1878, section 23, Excise Act, 1896, sections 46 to 52. By virtue 
of the definition of "person " in the General Clauses Act it 
appears that unless where a contrary intention appears express
ly or impliedly, a corporation could be prosecuted for offences 
against special and local laws where the form of the penal pro
vision is " Any persons who " etc.~ or "Every person who " etc. 

(1) Whitley Stokes, Anglo-Indian Codes and Gour's Penal Law of" 
India. Notes on section 2, Penal Code. 
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My opinion is therefore that the respondent Company is not 
liable to prosectition for an offence under section 482 or section 
486, Indian Pt:.nal Code. But as the question is one of some 
public importance and as the learned counsel engaged on both 
sides have as~ed me to refrain from passing final orders and to 
refer the question to a Bench under section II of the. Lower 
Burma Courts Act I think it is expedient to take t}lis course 
I refer the question whether a body corporate can lawfully be 
prosecuted and on conviction punished· for an vffence under 
section 482 or section 486, Indian Penal Code. 

v. 
LIPTONS 

LIMITED, 
BY ITS DULY 
AUTHORIZED 

.AGENT 
w. CUFFE. 

The opinion of the Bench ·was as follows:-
Hartnoll, Offg. C. ].-The question referred to us is whether 

a body corporate can lawfully be prosecuted and on conviction 
punished for an offence under section 482 or section 486 of the 
Indian Penal Code. Mr. Justice Twomey has 'fouqd that in 
England a limited Company such as the respondent Company 
can be prosecuted and punished for similar offences under the 
English Merchandise Marks Act, I887, and from the cases cited 
by him there can be no doubt as to the correctness of his finding; 
but on a consideration of the meaning of the word "whoever" 
used in sections 482 and 486 of the Indian Penal Code he has 
formed the opinion that in India the prosecution of a Company 
under those sections does not lie. 

Sections 478 to 489 of the Indian Penal Code were enacted 
by section.:3-of ,the Indian Mercbandi&e,~Mart>§l Act, 1889, and in 

-:enacting. the perral sections amongst them the word "whoever " 
is used and not the words" any person who ". The word " who
ever" is used throughout the PenatCode in its penal sections. 
Section II of the Penal Code defines the word "person" thus: 
·" The word ' person',. includes any Company or Association or 
body of persons whether incorporated or not". If the words 
" any person who" were used in sections 482 and 486 of the 
Penal Code, there is no doubt that there would be much 
stronger ground for holding that a Company could be prosecuted 
under those sections ; but it is argued that the word " whoever " 
can only refer to a definite individual or definite individuals, and 
cannot apply to a corporate body. It may possibly be said that 
the word "whoever" may be held to include a body of persons 
.associated together in their collective capacity for the purpose 
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of trade but on the other hand taking the word tn its strict 
grammaticai meaning it may be said that it cannot have any 
such meaning. Assuming that this is so then it appears to me 
that there is an ambiguity in the Penal Code. Section 11 may 
be said to render a Company criminally liable in certain classes 
of cases, whereas the use of the word "whoeve~" in the penal 
~ections relating to such cases renders it impossible to punish 
them. To take fi concrete instance section 26~ of the Penal 
Code says: "~ person is guilty of a public nuisance who does 
any act or is guilty of an illegal omission which causes any 
common injury, danger or annoyance to the public or to the 
people in general who dwell or occupied property in the vicinity". 
Taking the ddinition of the word person in section 11 it would 
certainly appear that a Company can be guilty of a public 
nuisance;_ but in the ensuing penal sections as the word "who
ever" is invariably used a Company cannot be punished. If 
the language of the Penal Code were clear and unambiguous 
as to whether a Company can be prosecuted or not, it should 
beyond doubt be obeyed; but where there is an ambiguity or 
the language is not clear it is a well known principle that to as
certain the real meaning the cause or necessity of the law being 
made should be considered. Again it has been said that every 
clause of a statute should be construed with. reference to the 
context and the other clauses of the Act, so as, so far as pos-

;,sible,::to·make:.a_ consistent enactment of; the whole statute· or 
:'-series--of statutes relating to the subject-matter (1). Now ap

plying these principles to the present case Act No: IV of 1889 of 
the Indian Legislature is named "An Act to amend the law 
relating to fraudulent Marks on Merchandise." It clearl;r has 
the object of protecting the public in its p~rchases so that they 
be not deceived by false trade descriptions and another of its. 
objects is clearly the protection of honest trade, for instance the 
prohibition of one trader using the mark of another or a simi
lar mark with .;;a view to selling his goods as those of such other 
firms. When Act No. IV of 1889 was enacted the General 
Clauses Act (I of 1868) was in force and" person" is defined 
in section 2 (3) of it as follows : " ' Person ' shall indude any 

(1) Per Lord Davey in Canada Sugar Refining Company, Limited,. 
v. The Queen (1898), A. C., 735 at p. 741. 
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Company or association or body of individuals whether incorpo
rated or not ". Act I of 1868 was repealed by the General 
Clauses Act, 1897, but section 4 (1) of this latter Act, applies 
this definition unless there is something repugnant in the s~tb
ject or context to all acts of the_ Governor-General in Council 
made after the 3rd day of January 1868. it therefore applies 
to the Indian Merchandise Marks Act, 1889, subject ~o the above 
proviso. Section 6 of that Act says, that, if a person applies 
a false trade description to goods he shall subject to the provi
sions of the Act and unless he proves that he acted without 
intent to defraud be punished according to law. The section 
is analogous to section .482 of the Penal Code except that one 
deals with a false trade description and the other with a false 
trade or property mark. Similarly section 7 of the Indian 
Merchandise Mar·ks Act makes a person punisliable. who sells 
or exposes or has in his possession for sale or any purpose of 
trade or manufacture any goods or things to which a false trade 
description is applied unless he proves certain facts. It is simi
lar to section 486 of the Indian Penal Code except that that sec
tion refers to counterfeit trade or property marks. The facts by 

which an accused is allowed to prove his innocence are the same 
in section 486 of the Penal Code as in section 7 of the Indian 
Merchandise Marks Act. Now there is nothing in my opinion 
repugnant in J)l.e su})ject or context in sections 6 and 7 of the 
Indian Merchandise Marks Act to prevent a person incl(lding 3, 
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,-Company; -_-There-'are ~many· Companies. 'nowadays and .it is 
just as important to protect the public and other traders against 
their dealings as to protect them from the dealings of indivi
duals. It may be argued that as the word 'he ' is used in 
referring to the word ' person ' in sections 6 and 7 of the Indian 
Merchandise Marks Act, and that as under section 13 of the 
General Clauses Act though the word' he' includes the word 
' she 'it does not include the word ' it ', it is repugnant to the con
text to give the word' person' in these two sectioas the extended 
meaning given to it by the General Clauses Act. But in my 
opinion there is no substance in such an argument. The mean
ingto be attached to the word 'he' in sections 6 and 7 of the Indian 
Merchandise 'Marks Act seems to be a question of grammar. 
Giving the word' person' in those sections the ex:tended·mean-ing 
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enacted for it in the General Clauses Act, in subsequently 1914· 

referring to it by means of a pronoun the predominating pro- SEENA M. 

noun 'he' would be used and this would include 'she' and 'it'. HANIFF AND 
COMPANY, 

It would not be necessary to refer to i:he word ' person ' by BY ITs 
MANAGING 

the words' he, she and it' whenever it became necessary to PARTNER 

T I I " If s. c. GHOSH use a pronoun. o ta <e an ana ogous sentence: one v. 
feels tired, he cannot work." Here the word 'one ' may be LIPToNs 

LIMITED, 
either of the masculine or feminine gender, ar.d yet in refer- BY ITs DULY 

ring to it the pronou'h ' he ' is used not both ' he ' and ' she.' · AUTHORIZED 
AGENT 

For the above reasons I can see no t·eason why a Company w. CuFFE. 

cannot be prosecuted and punished under sections 6 and 7 of 
the Indian Merchandise Marks Act and if this is permissive, it 
would be very incongruous to hold that a Company is liable to 
punishment in respect of dealings with false descriptions, 
whereas it is not so liable in dealings with false trade and pro-
perty marks. It seems to me that the intention of the legisla-
ture must have been to render a Company liable, or not liable, 
as the case may be in respect of both classes of dealings, and 
as it has in my opinion clearly made a Company liable with 
respect to one class, the intention was no doubt to render them 
liable in respect of the other class. It must be remembered 
that sections 482 and 486 of the Penal Code are enacted in 
section 3 of the Indian Merchandise Marks .. Act just before 
,$~ctions 6 anci 7 of it artP. tbat whe.!J the Indian Merchandise . 
)lark-~ _Act w~s enac~~<:i:t~e _(}ener~LQlause~-'Act i: of 189?. ~as . 
in force which defined the word person as set out by me above. 
But learned Counsel for the respondent Company argued that 
sections 482 and 486 of the Penal Code were not applicable to 
Companies as a Company can have no mens rea and so is 
unable to prove absence of intent to defraud and those facts 
set out iri section 486 that establish innocence. Though the 
argument was not expressly raised in the cases of Starey ;.. 
Chilworth Gunpowder Company (1) and Kirshenboim v. Salmon 
and Glucksteino, Limited (2) yet it is not mentioned by the learned 
and eminent Judges, who decided those cases, and, if there 
was any substance in it, it .is not probable that it would have 
-escaped attention. In the case of Pearks, Gunston and Tee, 

(1) (1889) 24 Q. B. D., t!O: .(2) .(1898) 2•Q. B. D., 19. 
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Limited v. Southern Countries Dai·ries Comj>any (1) Channell J. 
considered the same argument in respect to sections 3 and 5 
of the Sale of Food and Drugs Act, 1875, and though he did 
not decide the question definitely, in an obiter dictum he 
said that he was inclined to think that a corp~>ration would 
come under section 3 as well as under section 6. It is clear 
that the prosecution has no m.ens rea to prove under sections 
482 and 486 of the Indian Penal Code and as the . burden of 
proving innocence is thrown on the accused under those 

. sections when once a j>rima facie case ha& been established 
I can see no good reason why it cannot :do so by the evidence 
of its agents or servants or otherwise as it thinks fit. 

I would answer the question referred in the affirmative. 
Ormond, ].-Section 6 of the Indian Merchandise Marks 

Act and section 2 (1) (d) of the English Act both make the 
applying of a false trade description by a "person" 'an offence 
"unless he proves that he acted without intent to defraud." 
Both section 486, Indian Penal Code and section 2 (2) of the 
English Merchandise Marks Act make it an offence to sell, or 
to have in possession, goods to which a counterfeit (or forged) 
trade mark is applied" unless he proves ...... that otherwise he 
had acted innocently "; but section 2 (2) of the English Act 
begins with the .words "every person who," and section 486, 
Indian Penal Code begins with the word "whoever." 

" c.:rh~""Yv91'cl '~' w11Qeye_r. ,, . 111~ans 'th~ same thing as " every 
person W.ho " and shews. that~ the · provisions of the section 
apply to persons generally. The scope of a penal section in an 
act would (so far as the language is concerned), be the same 
whether it began with the words " every person who " or with 
the word " whoever ", unless the ,word " person " is defined so 
as to have a more restricted or a more extended meaning than
it in fact has. In law, a Corporation (which includes a Limited 
Company) is a person,-apart altogether from any General 
Clauses or Interpretation Acts ; and if from the language of a 
section, its provisions apply to persons generally ; a Limited 
Company being a person, would be included; unless there was 
something to shew that the section was not intended to apply. 

(1) (190?). 2 K. B. D., 1 at p. 12. 
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~to such a person. Moreover there is I think a clear indication 
that the Indian legislature intended that the word "whoever" 
in sections 482 and 486, Indian Penal Code should have the 
same meaning and scope as the words " every person wh0 "
for these sections were inserte_d in the Indian Penal Code by 
section 3 of the Indian Merchandise Marks Act; and section 6 

· 9.f that Act, which begins with the words "If a person ," 
makes it an offence to apply a false trade description :-it 
would be unreasonable to suppose that by the use of the word 

· •' whoever" a more restrict~d scope was intended in section 3 
than was intended in .:;ection 6. 

As to the possible argument that the language in both the 
English and Indian Acts shew that a corporation was not 
intended to be included ;-because the word "he" is used; and 
the fact that under the General Clauses Act and the English 
Interpretation Act, though "he " would include "she," the 
word "he" would not include "it " :-in my opinion it would 
be correct to say:-" a male, female or artificial person who " 

. (not " yvho or which "):-and it would be correct to say:
" If a male, female or artificial person does so and so, he shall 

. " (not "he, she or it shall "). This point was not 
noticed-or probably was thought not worth considering, in the 
two cases of Starey v. Chil·worth Gunj;wwcjer and Kirshen
boim v. Salmon and Glucl~stein, Limited. In my opinion the 
;~~nguag~. in ~~9tions 482 and 486, _Indian- Penal Code does =not 
:exclude a Limited Company. '.: 

We come then to the question whether there is anything 
to shew that a Limited Company was intended to be excluded 
from the operation of sections 482 and 486, by reasons of the 
inherent nature of a Limited Company or of the object of the 

· sections. The object of the sections is to prevent the use of a 
false trade mark and the selling of goods marked with a false 
trade mark. It is obvious that a Limited Company could do 

-such things ; and therefore it would prima facie come within 
· the object of the sections. But it can act only through its 
.. agents : It is clear I think from the decision in Coppen v. 
Moore that upon a true construction of these sections the 

·:·master was intended to be made criminally responsible for acts 
, done by his servants in contravention of these provisions, where 
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such acts are done within the scope or in the course of their· 
employment, unless he is able to rebut the prima facie pre
sumption of guilt by one or other of the methods pointed out 
in the sections. It is contended that a Limited Company as 
such could not prove an absence of mens rea under sections 
482 and 486 inasmuch as it has no mind: But because it can 
act only through it agents ;-if it proved that its agents acted 
without intent to defraud under section 482, or that its agents 
had fulfilled the conditions mentioned in clauses (a) and (b) or 
(c) of section 486, as the case might be, it would prove its own 
innocence. The two cases of Sta·rey v;_ Chihoorth Gunpo·wder 
Company (1889) and of J{irshenboim v. Salmon and Gluckstein 
Limited (7th May 1898) are instances of a Lin;ited Company 
having been convicted under the English provisions which 
correspond to sections 482 and 486, Indian Penal C?de-In the 
first case the Justices held thatthere was no false trade descrip

tion within the meaning of the statute, :nd that there had been 
no intent to defraud on the part of the Company, inasmuch as 
the gunpowder delivered was as good as the powder contracted 
for.-It was held that the supplying of goods bearing a false 
trade description would be a " fraud" within the meaning of" 
the statute although there was no intention to cheat,-and the 
case was remitted to the Justices to determine whether the 
Compan):' had acted without intent to defraud or that having 
taken aflr~asomible. precatitions against comri1ittlng an offence, 

·they·- had- 'no·-reason- to ·suspect- the· genuineness of the trade 
description,or that they- gave all information in their power· 
with respect to the persons from whom they obtained the 
goods. I observe from the dates given in the reports ·that 
Salmon and Gluckstein's case was decided at a time when the 
case of Copj>en v. Moore was pending for judgment. Lord 
Russell C.J. and Wright J. were two of the Judges in both cases;. 
thus both those cases must have been present to their minds 
at the time. In ]{irshenboimv. Salmon and Gluc.'~stein, Limited 
it was held that the Company had sold goods under a false 
trade description; and that, because it had acted deliberately,. 
it had not ac.ted "innocently." 

Being guided by the above English decisions, I am of" 
.opinion that Limited. Companies are not excluded from the 
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operation of sections 482 and 486, Indian Penal Code ;-and 
that· there is nothing inherent in the nature of a Limited 
Company which would prevent it from ·proving its innocence; 
either by shewing that it acted without intent to defraud under 
section 482, or under section 483 in any of the ways pres-::ribed 
in that section. In the later case of Pearks, etc., Limited v. 
~Ward (1902) 2 !{.B.D. 1-a case under section 6 of the Sale of 
Food and Drugs Aiii:t-which contained an absolute and un~ 
qualified prohibition, the Company was held liable-and Lord 
Alverstone C. J. expressed an obiter dictum that different 
considerations might applyin cases under. sections 3 and 4 of 
the Act-inasmuch as absence of knowledge would be a good 
defence to charges under those sections.:._ He did not say that 
in his opinion a Limited Company could not be liable under 
those sections : and the above two cases against Limited Com
panies were not cited. Channell, J. thought that a Limited 
Company could be liable. 

In my opinion a Limited Company can be prosecuted for 
offences under sections 482 and 486, Indian Penal Code. 

The question of jurisdiction in this case and the question of 
what is the proper procedure to adopt in prosecuting a Limit
ed Company, are not before us. 

Before Sir Henry Hartnotl, Offg. Chief Judge and~ 
Mr. Justice Ormond. 
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Higinbotham-the Assistant Government Advocate, for applicant 
(King-Emperor). 

McDonnell-for respondents. 

Lottery-keeping place for drawing-responsibility of members of 
Club Committee-burden of proving authority-Evi.dence Act, section 
105-lndian Penal Code, section 294A. 

The five accused were members of the Committee of the Indian Tele· 
graph Association, which had its Club premises at 279, Dalhousie Street. 
It was admitted that lotteries, in which the public by application to a 
member of the Association were able to take part, were managed by the 
Ass.ociation, but it was denied that the accused who were only a portion of 
the Committee could be held to have kept a place for the purpose of draw· 
ing a lottery within the meaning of section 294A of the Indian :~Penal Code. 
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It was alleged that as the premises in Dalhousie Street were also used for 
the purposes of a Social Club, they could not be said to have been kept for 
the purpose of drawing a lottery and that as a matter of fact the income 
derived from the lottery had been assessed to income-tax by the Collector 
and the lottery had been authorized by Government. 

Held,-on a reference by the District Magistrate of Rangoon under 
sections 451 and 307 of the Criminal Procedure Code-

(1) that it being clear from the evidence that the Committee"did con
trol the club premises and business, the Committ€'e musf be held to 
have "kept a place" within the meaning of section 294A, 

(2) that the five accused who were all active members of the 
Committee were each responsible for the drawing of 6e lottery, which was 
conducted in furtherance of the common intention of all, 

(3) that to bring a place within the operatior. of section 294A it is not 
necessary to prove that it was used exclusively for the purpose of a lottery , 

(4) that the mere fact that the Collector, a Rever:~e Offi::er, had 
taxed the proceeds of the lottery, could not be taken to indicate that 
Government had sanctioned the lottery, that under· section 105 of the Evi
dence Ar:t it lay on the accused to prove that the lottery nad been autho-
rized by Govemment and that this they had failed to do. · 

Jenks and others v. Turpin and anothe,!, (1884) L. R. I3 Q. B. D., 
505; Rmnanfarn Chetti and 9 others, Weir's Law of Offences and Crimi
nal Procedure, p. 252; Rex v. James, (1902) L. R. I. K. B. D., 540 at 545; 
The Apothecaries' Company v. Warburtun, L Carrington ::>.nd Payne's 
Reports, p. 538; i'vlartin v. Benjamin, (1907) L. R. I. K. B.D., 64 referred 
to. 

Hartnoll, Off.!{. C. ].-This case has been t·eferred to this 
Court by the District Magistrate of Rangocn under the 
provisions of section 307 0f the Code of Criminal Procedure. 
The five accused, A J ·~ CoQ\l:e; (}. Shead,' H. HendePson, F. J •. 

. Sno~,. a~"ct · i D::.Sily'a ~ _hav~~J!~eri_~ t'rie_d b~lore the District; 
Magistrate of Rangoon and ~ j11ry under the following 

charges: 

Firstly.-That you between April 1910 and 22nd June 1913, 
did keep an office or place for the puPpose of drawing a lottery 
not authorized by Government at 279, Dalhousie Street and 
thereby committed an offence punishable under section 204A 
(i) of the lndian Penal Code and within my cognizance. 

Secondly.-That you, on or about the (1) 22nd May 1912, (2) 
22nd July 1912, (3) 22nd May 1913, did publish proposals to pay 
sums on an event or contingency relative or applicable to the 
drawing of tickets in a lottery not authorized by Government 
by publishing lists of winners ascertained at drawings held on 
above dates and ther'eby committed an offence punishable 
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under section 294A (ii) of the Indian Penal Code and within my 
cognizance. 

The jury brought in a verdict of not guilty on all the charges; 
but the District Magistrate differed from them. 

He considers that all the accused are guilty under the first 
head of the charges; and that A. J. Cooke and T. D'Silva are 
guilty under the second head of charge. It is not denied 
that we have full powers to convict the accused in accordance 
with the opinion expressed by the District Magistrate, but 
.it is submitted rhat in any case the verdict of the jury 
should not be interfered with. Section 307 (3) of the Code of 
Criminal Procedure enacts that we may exercise any of the 
powers whic;J we may exercise on an appeal and that sub
ject thereto we shall after considering the entire evidence 
and after_giviilg due weight to the opinions of the Sessions 
Judge and the jury acquit or convict the accused of any 

4 

offence of which the jury could have convicted him upon 
the charge framed and placed before it. In this case the words 
"District Magistrate" and "Sessions Judge" at•e synonymous
section 451 (6) of the same Code. 

It is not denied that a lottery was drawn monthly from 
Aprill910 to June 1913 at No. 279 Dalhousie Street, Rangoon. 
These premises were tenanted by the Indian Telegraph Associ
ation Club at first in part, but subsequently wholly. The 
<lottery. started "in a very s'mall way btif assumed in the end 

:ttfery_'Jaigep~i)'p(>"rtio~:~. -The-t~ki~gsf~r-Juhe 19is- ~m~~hted 
to Rs. 1,82,480. All the accused were members of the Com
mittee of the aforesaid Club; but they submit that they did not 
keep any office or place for the purpose of drawing the lottery. 
They assert that the lotteries were managed by the club through 
its Committee, that the premises belonged to the Club, that in 
any case five members out of a Committee of nineteen members 
cannot be held to keep the premises, that it was the Club who 
kept the premises, that perhaps all the members of the Club 
might be held to keep the premises, or all the members of the 
Committee but certainly not only five members out of 19. 
Certain cases were quoted ·showing that club servants or 
members of Club Committees could not be sued civilly for goods 
supplied to Clubs, and it was urged that the five accused could 
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not have a suit brought against them personally for use and 
occupation. So it is said-how can they be held to keep the 
premises? Such cases do not seem to me to be of assistance in 
arriving at a conclusion in the present case as to whether the 
five accused kept the premises within the meaning of section 
294A-first part-of the Indian Penal Code. They depend on 
whether there has been a contract according to whic~ members 
of the Club or Club Committee become personally liable or not 
for Club debts. The circumstances must differ in each case 
and depend on matters, such as the actual ter.ns of contracts
the Club rules-and so on. Even supposi_ng that members of a 
Club Committee would not be personally liable for goods 
supplied to their Club, I consider that in certain circumstances 
they should be held to keep the premises within the meaning 
of section 294A-first part-of the Indian Penal Code; and the 
evidence must be examined to s2e whether or not th~ accused 
should he held to so keep the premises in the present case. 
The minute book Exhibit W shows beyond doubt that the 
management of this Club rested with the Committee. At a 
meeting of the Committee held on the 3rd March, 1912 at which 
Cooke, Henderson, Shead and D'Silva were present it was 
agreed that :the lower flat of the premises alongside the Club 
be engaged at a rental of Rs. 40 per mensem as well as two 
temporary clerks on Rs. 40 each (tentatively) in order to carry 
Ql!t _t_l;le_:w:~iJjng ·of .money;()rdc!"s: :tree o:tcost for. the public 
with the object of gradually, s_toiping Cf!..s.h -sa!~s; and encour-:
aging the services of the post office thereby safe-guarding the 
interests of the sweep. At another meeting held on the 5th 
January 1913, at a meeting at which all the accused except 
Shead were present it was proposed by Hende~son and second
ed by D'Silva that the President enter into negotiations for a 
lower rental failing which the sum of Rs. 850 be given on a 
year's lease. This proposal was made in discussing Misquith's 
letter. Misquith was then the owner of 279 Dall-ousie Street. 
The above extracts from the Committee book show that the 
Committee had the power of renting premises and the very 
pr~mises set out in the charge in the second instance. This 
power must he taken to have been delegated to them by the 
general body of membeps. In Stroud's judicial dictionary it 
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is said: "·'To keep' a place or thing involves the idea of having 
"'over it the immediate control of a character more or. less 
permanent." The minute book and the accounts show that the 

·Committee exercised full Control over Club matters, inclusive 
-of the premises. I would instance item 21 of the meeting of 
the 6th April "1913. It was ordered that the accounts be 
audited every month by a Committee member. This shows 
that the Committee had full control over the accounts. Look-

" ing at the accnunts for February 1913 it is seen a carpenter 
was paid for fixing ~wood-work at the entrance to the Club, that 

·servants are paid and gupplied with uniform. It seems need
less to multiply instances. The immediate control of the 
pt•emises was clearly vested in the Committee of which the 

·five accused were members. I would therefot·e hold that for 
the purpos~s of section 294A of the Indian Penal Code the 
Committee kept the premises, and that the accused cannot be 

.allowed to shift their responsibility on to the general body of 
members or to th~ Club, which is ::1.n abstract entity or incor-
poreal body. The next question for consideration is whether 
it is proved that the premises were kept for the purpose of 

. drawing a lottery. They were clearly also kept for the purpose 

. of a social club as well, and this being so it is argued that they 
were not kept for the pt:rpose of drawing a clottery-that to 
~in_cur liability under section 294A of the Indian Penal Co<;i.e it 
-.rp ust be shown ,H1.at the _prem~~es. wer,e _kept excl_usively for such 
. a purpose. In the case of ]engs v. Turpin (1) where certain 
perwns were convicted of keeping and using premises for the 

·purpose of unlawful gaming and assisting iri the management. 
Hawkins J. said; "If the house had been kept open for a double 
purpose viz. as an honest social club for those who did not 

, desire to play as well as for the purpose of gaming for those 
who did, it would none the less be a house opened and kept ' for 
the purpose of gaming'." I agree with that view and !~old that in 

·the present case it is not necessary to show that the premises 
were used exclusively for the purposes of drawing a lottery. 
'The evidence shows and it is admitted that a lottery was drawn 
;monthly. But it must be shown that the Committee kept the 

(1) (1884) L.R., 13, Q.B.D., 505. 
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premises for such a purpose. The accounts and minute books
show this conclusively. I have already referred to the entry 
concerning the engaging of clerks for sweep purposes. I 
would quote a few more instances: 

(1) Meeting of 12th Marc;:h 1912 when all the accused except 
D'Silva were present. Sale of tickets over the counter dis- · 
cussed. 

(2) Meeting of 31st March-Snow, Cooke, D'Silva and' 
Henderson present-revision of task-work and cash sal~ earn-. 
ings discussed. "' 

(3) Meeting of 30th June 1912-all ac.Cused present-Cooke· 
made Secretary on Rs. 400 dependent entirely on the condi
tions and continuanct of th~ sweep t·eacbing a ·maximum of 
Rs. 500. 

(4) the same meeting-minute (13), with refet·ence.to certain 
questions raised by several members regarding the handling of 
sweep tickets unanimously resolved that the Commissioi1er of 
Police be approached for his opinion, also that sound legal 
advice be obtained in the matter. 

It is needless to multiply instances. I hold that the Com
mittee kept the premises for the purpose of drawing a lottery .. 
But it is argued that on this finding the accused cannot be
convicted-that they are not the Committee and are only a 
part of it. There seems to me to be no substance in such an 
~wgu!U~nt.· As is-said.by_,M.r..:Ma)mein his criminal law of·_ 

:India:: ::Second: Edition; ·. p;< 466..:....:.4 -Where several . persoiis . 
unite.with a common purpose to effect any criminal object, c'lll, 
who assist in the accomplishment of that object are equally 
guilty, though soi11e may be at a distance from the spot where· 
the crime is committed and ignorant of what is actually being 
done." The principle is that laid down in section 34 of the-
Indian Penal Code which enacts that when a criminal act is-. 
done by several persons in furtherance of the common~ inten
tion of all each of such persons is liable for such act in the·· 
same manner as if the act were done by him alone. Here the 
criminal act alleged is " keeping an office or place for the pur- · 
pose of drawing a lottery not authorized by Government " and •. 

. though learned Counsel lays special stress on the word "keep,. 
and argues that if a body of men is held to keep a place; a~. 
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portion of that body cannot be said to keep it, I am unable to 
follow his argument. Whether the common object be the 
keeping of a place for the purpose of drawing a lottery not 
authorized by Government or the hiring of a gang of house
breakers to commit thefts, it seems to me that all, who engage 
in such an object, are each individually guilty and that they 
Q!an be prosecuted successfully in whole or in part-jointly or 
severally. Here th~ five accused are shown to be five of a 
body cf men who -united together to draw and control a 
monthly lottery, and, if that common purpose is illegal, they 
are all equally and individually guilty. 

The next contention raised was that it has not been proved 
by the prosecution that the lottery wfs not authorized by 
Government. The Assistant Government Advocate allows 
that the burden of proof lies in the first instance on the Crown 
to show that it was not so authorized. "Government" is 
defined in section 17 of the Indian Penal Corle as follows:
"The word ' Government ' denotes the person or persons 
authorized by !aw to administer executive Government in any 
part of British India." The Commissioner of Police Mr .. 
Tarleton deposed, that the sweep had not been authorized by 
Government and cross-examined said: "T say unauthorized as 
result of enquiries. I mean to my knowledge there should be 
some record of it either in the club or with me.". From. such· 

>~vi<iertc;~ itjs _ _c:l~ar that _Mr .. Tlolrleto:n. ~~s)1{)(exp~es~ly au tho-' 
. ~r-iied it' and Knows· of no such au tho~izatio-~.. The. fact that the 

Local Government has sanctioned the prosecution may also in 
my opinion be taken into consideration as tending to show that 
the Local Government has never sanctioned it. It is extremely 
improbable that the Local Government would have sanctioned 
the prosecution if it had ever sanctioned the sweep, and it may 
be presumed that official acts are regularly performed. In my 
opinion it would have been an irregular act to have sanctioned; 
this prosecuti0n one of the essentials of the offence being that 
the lottery was not authorized by Government, if in fact it had 

_been so authorized by the Local Government itself; and in the 
ordinary course of business on the Local Government consider
ing whether this prosecution should be sanctioned or not it was 
surely its duty to satisfy ·itself from its papers or otherwise 
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that no such sanction at any rate by itself existed. To have 
sanctioned the prosecution after the Local Government had it
self authorized it would in my opinion have been an irregular 
act. I wquld also refer to those exhibits which display a desire 
for secrecy. I would especially refer to JJ 12, which is headed: 
" Private and co11fidential " and has at the foot of th~ note: 
"Note-This is a private communicaticn and all recipients are 
earnestly requested not to post them up in any prominent 
place or public nvtice-board." It is a drawing list for April, 
1913. There are also those exhibits that are marked: "For 

:members only, Private and Confidential~" Then again there 
:is the minute of the Committee which I have already referred 
to where it was resolv,d to co'nsult the Commissioner of Police 
.and obtain sound legal opinion, and the notice of the 8th July 
1913 which stops all remuneration. If this lottery had been 

·expressly sanctioned, as it assumed such lai·ge proportions and 
<became so widely known, surely this would have been within 
the knowledge of the Commissioner of Police. If there has 

.ever been any express sanction it would be the simplest thing 
in the world for the accused to produce it or quote it. Consi

,dering this, I think that the prosecution made out a "prima 
. facie" case that the lottery was never expressly authorized 
and that it is for the accused to show that it was authorized. 

'They do not plead that it was expressly authorized! but rely on . 
~M~;IAJca~jl,iying,visit~d.Hieir premises. to settle ~dispute with 

_,refet:ence: ta _a lottery prize arid ·on the>Colleetor of Rangoon 
assessing them to income-tax . as proving. authorization by 

··Government. I sh~uld rather say that they relied on these · 
facts at their trial for the;r were not strongly pressed at the 
hearing of this refer.ence, As regards the first incident I am · 
-unable to say that the intervention of Mr. Lucas ever autho
rized the sweep. He merely went on a complaint being lodged 

•:to settle a dispute. As regards the second it would not be 
within the scope of the Collector's authority to sanction a 
lottery·. He is a revenue officer. The incident is analogous to 

:the facts of the case of Ramanjam Chetty and others (1) • 
. Moreover the mere act of taking income-tax from the club on· 

(1) Weir's Law of Offences, Vol. 1, p-. 252. 
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the profits of the lotteries would not authorize them. AI- 1914· 

though the Assistant Government Advocate allows that in the 
first instance the burden of proof lies on the Crown to show 

·that the lottery was not authorized, my learned colleague for 
reasons given in his judgment considers that the burden of 
proof lies on the accused persons to show that the lottery was 

.a_uthorized by Governm~nt. The words in the section 'not 
.authorized by Government' are equivalent to meaning' unless 
'it (the lottery) has be'en authorized by Government' ot• 'except 
in the case were it"(the lottery) has been authorized by Govern
ment.' It is a reasona!Jle view in my opinion to take that they 

. are in the nature of an exception and as they appear in the 
·section definir:g the offence it is reason:tble to hold that sec
tion 105 of the Evidence Act applies and that the burden of 
proof lies on the accused persons to show that the lottet·y was 
authorized. by Government. An analogous section in the Indian 
Penal Code would be section 325 and this is provided as an 
illustration to section 105 of the Evidence Act. I therefore 

:agree in the opinion expressed by my learned colleague. 
Though the burden of proof in our opinion as regards 

authorization was placed wrongly I am unable to see that the 
.accused were in any way prejudiced in consequence, nor is it 
·suggested that they were. They have no doubt brought out 
all facts on which they rely to prove authorization-at any rate 
they hi:i:d ftilfopporftinity to do so: ' ,_. ·- - · · · · ·· 

''~' ·In :-the t·~suif as i·~gards th~ fi~~t head of cha~g~ l ·am of 
·opinion that the verdict of the jury was manifestly wrong and 
that all five accused were proved guilty. As regards the 
:second head of charge the cases of Cooke and D'Silva only are 
·concerned. It was urged that the drawing lists contain no 
·proposal within the meaning of section 294A. In my opinion 
they clearly do. KK5 is the first. On the first page is set out 
the list of the winners drawn on the 22nd May 1912. Then at 

:.the back in English and Burmese is printed amongst other 
:matter: " The sweep for June is now open. It will close on 
·the 20th June 19!2. Settling day 23rd June 1912. All tickets 
;must be taken in the name of a member. Your name and 
:address is registered against the number of the ticket sent you. 
No books are sent out and tickets must be applied for by Postal 
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Money Order addressed to a member." It is unnecessary to· 
go further into what is written. KK5 is clearly a proposal 
within the meaning of section 294A. KK3 is to the same effect 
except that it refers to July drawings and the August lottery .. 
00 is to the same effect except that it refers to the lottery 
drawn on May 22ncl, 1913 as regards the winners and to the 
coming lottery for June 1913. The Sangu Valley ~rinting 

Press printed many thousands of these drawing ti~ts on the 
standing order of Cooke and D'S.!lva. In May 1912 that press. 
printed 18,000 drawing lists, in July 1912, 02,000 and .in May 
1913, 33,000. There is clear evidence t:1at a durwan used to 
distribute the drawing lists at the entrance to the Club pre-
mises indiscriminately to those who wanted them, that drawings. 
were witnessed by people of all nationalities and that the 
drawing lists were sent by post to those not being members of 
the club who requisitioned for them. The bills for the printing 
go into the accounts which are kept by D'Silva, the sweep· 
secretary-see Exhibit H. Exhibit R, one of a thousand copies
printed in June 1913, says that two of the men to whom money 
orders should be addressed are Cooke and D'Silva and the 
letter gives a description of the sweep and says that ticl<ets 
can only be obtained on application to a member by mime .. 
through postal money order. The letter bears at the bottom 
"President, I. T. A. Club" and so the intention was for Cooke· 

,to sign:it,<H>·h~ is theyr,esicl~nt_()Lth:~J~lu,l:>~ 
. ,Exhi.bit .AA is another_ form of. let.ter- saying to whom· 

application should· be made for tickets. Cooke and D'Silva. 
are two of those mentioned. The evidence is in my opinion 
ample to convict Cooke and D'Silva. They were at any rate 
two of those who united together to publish these proposals
and they clearly took a leading part in doing so. The question 
of sentence remains. It is urged that this is a test case, that 
the lottery has been allowed to run on a long time without 
action being taken- and that everything has been hir and above
board-that certain undertakings were given in the Court of 
the District Magistrate with reference to the non-publication 
of drawing lists and not keeping a place for the· purpose of 
drawing the lottery-that the 20 per cent. of the proceeds have 
been applied to benevolent purposes. I would take such argu--
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ments into consideration except that I think that pending the 
disposal of this case the lottery should have been stopped 
altogether. But I am of opinion that the case is not one. for 
a nomi~al sentence. The lotteries assumed enormous propor
·tions monthly as shown by the evidence of Mr. Lucas. To 
take thP figures for a few months showing the g1·oss takings 
ii:nd the 20 per cf'nt. held up and not distributed, but kept for . 
·other purposes, 

. Year. Month . Gross takings. 20 p~r cent. held ztp. 

Rs. · Rs. 

1912 March 74,000 14,800 
August 1,16,250 23,250 
November 1,43,350 26,870 

1913 January 1,57,221 31,441 
April 1,56,350 31,270 
June 1,82,050 :i6,110 

The evidence shows contributors not only in Rangoon, but 
in the Toungoo District and Moulmein. It is probable that 
many other tickets were taken from many places. in Blll·ma 
considering the numbe;• of drawing lists distributed. I would 
·find Albert John Cooke, George Shead, Henry Henderson, 
Frank John Snow, and Thomas D'Silva guilty of the offence 
of keeping a place for the plti·pose of drawing a lottery not 
authorized by Government and so cf an offence punishrtble 
ui1~ler the firf?t par( of _sectiQn 294A of th~:_ Indian Penal Code 

~and-woi.tld.directthattheyeach-.pay a .fine of Rs. 1;000 (one 
thousand) or that ·in default they be each rigorously imprisoned 
fo1· six weeks. I would also find Alfred John Cooke and 
Thomas D'Silva guilty under the second head of charge namely 
that on or about the 22nd May 1912, 22nd July 1912 and 22nd 
May 1913, they did publish proposals to pay sums on an event 

· or contingency relative or applicable to the drawing of a ticket 
in a lottery not authorized by Government hy publishing the 
lists of the winners ascertained at the drawings held on the 

. above dates_:and that they thereby committed offences punish

. able under the second part of section 294A of the Indian Penal 
·'Code and I would direct that they do pay a fine of Rs. 5 each 
-for each offence-one, on or about the 22nd May .1912, a 

:second, on or about the 22nd July 1912 and a third on or about 
:the 22nd May 1913 _and that in default of payment of such 
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fines the imprisonment be seven days' simple tn respect of 
each fine. 

Ormond J.-1 agree generally with the conclusions arrived 
at by my learned colleague, the Officiati·ng Chief J udg~. 
There can be no -doubt that the Club premises were kept for 
the purpose of drawing a lottery within the meanicg of section 
294A of the Indian Penal Code and tbe only 2 questions tha.t 
then arise, relate (i) to the proof of the fact of n~n-authori
zation of the lottery by Government and (ii) to ':he liaLility of 
the accused who formed part only of the Committee of the 
Club. Although Mr. Tarleton, the Commissioner of Police, 
does not say that if the Government had authorized the 
lottet·y, he would have known it ;-1 think there was evidence 
to go to the jury for a find1ng that the Govert:ment hCJ.d not 
authorized the lottery; and I think it would be a fair and legi
timate inference to draw from the facts pr~ved in the case, 
that the Government had not authorized the ·lottery. But we 
are asked to upset the verdict of a jury and I would prefer to 
decide the case upon points of law as fat· as possible. In my 
opinion under sections 105 and 106, Evidence Act, the onus was 
on the defence to show that the lottery was authorized. Section 
105 of the Evidence Act lays the onus on the accused of 
proving ' the existence of circumstances bringing the case 
wit.-l:lin a.ny speciale~ception or proviso contained in any law 
defining the offence.' Mr: McDonnell fodhe defence contends 
that this ~~ction doe·~---fi~t--apply'tfthe P~bYi~-o'or exception is 
contained in the body of the section. He refers us to the :·ule 
of English law, which is based upon a technical difference 
between a proviso and an exception. The rule is stated by 
Lord Alverstone i'n Rex 'v. james (I), as follows :-"·It is not 
necessary for the prosecution to n'egative a proviso, even 
though the proviso be contained in the same section creating 
the offence, unless the proviso is in the nature of an exception 
which is incorporated directly or by reference with the enact
ing clause, so_ that the enacting clause cannot be read without 
the qualification introduced by the exception." No reference 
is made in that case to the provisions contained in section 14 

(I) (1902) L. R. I. K. B. D., 540 at 545 .• 
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ofll and 12. Viet. c. 43. Apparently the rule stated above 
applies to trials upon indictment and not to summary proceed
ings before justices. It is unnecessary to decide if under the 
rule as above stated, t~1e onus would be on the prosecution to 
prove non-authorization in this case. Section 105 of the 
Evidence Act must be construed without reference to any 
technkal rule of English law; and if the words "not autho-
~ ' . 
rized by Goverrlment" are in effect a 'special exception or 
proviso contained iri' the law defining the offence,' the onus is 
on the accused 'to prove . authorization. The words " not 
authorized ''in sectioa 294A, Indian Penal Code mean no more 
and no less than "unless authorized " or ''not having been 

. authorized " or "without authority "; and they are clearly in 
the nature of an exception or proviso. Section 105 of the 
Evidence Act which applies generally to all criminal trials, is 
analogous to the last part of section 14 of 11 and 12 Viet. c. 43 
which applies to summary proceedings before Magistrates 
and which runs as follows:-" If the information or complaint 
in any such case shall negative any exemption, exception, pro
viso or condition in the statute on which the same shall be 
framed, it shall not be necessary for the prosecutor or complain
ant in that behalf to prove such negative, but the defendant 
may prove the affirmative thereof in his de£11nce, if he would 
have advantage of the same.". In prosecutions under the old 
ga'me-laws which-made cerfait1 acts offences unless the accused 
J:lad -certain -qualifications, i{\\·as t1ot tiec~ssary~-fo~ th~ 'pr~se
cution to prove the absence of such qualifications. So too in 
an action for a penalty under 55 Geo. 3 c. 194 section 20 for 
practising as ari apothecary without having obtained a certifi
cate of qualifications, it was held that the onus lay on the 
defendant to shew that he had obtained a certificate and that 
it was not necessary for the· plaintiff to prove the negative
APothecaries' Company v. Warburton (I). 

Illustraticn (b) to section 106 of the Evidence Act is as 
follows:-" A is charged with travelling on a railway without 
a ticket. The burden of proving that he had __ a ticket is on 
him." I see no difference in principle between that case an& 

(1) (1824) 1 Carrington and Payne's Report, 538. 
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the present one. In my opinion the onus was on the uefence 
to shew that the lottery had been authorized.-It is not 
suggested that the accused were prejudiced in their defence by 
the prosecution having assumed the burden of proving the 
absence of authority. It is contended for the defence that the 
lottery must be taken to have been authorized oy Government, 
because it had been going on for so long and the pro~ts -;derived 
by the Club for the lottery had been assessea to income-tax; 
but this clearly does not amount to authorization. 

Then as to the liability of the accused :-i:he Club premises 
were undoubtedly "kept" for the pu~·pose of drawing the 
lottery; the Committee had the control and management of 
the Club premises; the five accused were active members of 
the Committee and it was under the directions of all five that 
the place was l{ept for the purpose of drawing the lot~ery. The 
fact that others may have jointly kept the place with them 
would not prevent these accused from being directly liable as 
principals as to the act of "keeping." 

In all other respects I concur with the judgment and 
proposed order of my learned colleague. 

We were told by Mr. McDonnell that the lotteries have· not 
been stopped; but that lists are not published and that the 
lotteries are not drawn in the same place more than once. 
Reliance apparently is placed upon the judgment in Martin v. 
Benjamin {)) .whid~ was a case cited by the pr~q~ecution. I do 
not'~is~).(t~-_be··~d~rsto~d_ttl~t~J lO\<;:~~pt_ this-to be go~d 
law :~that a person who habitually holds a lottery does riot 
commit the offence of keeping a place for the purpose of draw
ing a lottery, simply because he has a different place on each 
occasion. The above case in my opinion is not an authority 
for such a proposition. 

(1) (1907) L. R. I. K. B. D., 64. 
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Before Sir Henry Hartnoll, Officiating Chief Judge, and Mr. 
Justice Twomey. 

MAHOMED SALAY NAIKWARA v. 1. MULLA GOOLAM 
• MAHOMED, 2. YUSUF ISMAIL MU.LLA, 3. MYNUD

DEEN N.~IKWARA, 4. MULLA ABDUL RAHIM, 
5. MOOLLA ALI, 6. iillOOLLA MAHOMED, 7. MOOL
LA AHMED, 8. MOOLLA MAHOMED. 

Doctor-for appellant. 
Chari-for 1st and 2nd respondents.~ 
Vertannes-for 3rd respondent. 

Trust for. Public purpose-suit relating to-sanction ofGovermnent 
Advocate when necessary-section 92, Civil Procedure Code. 

The first two respondents brought a suit the direct object of which was 
to declare a portion of a decree, ·relating to a public trust, void and of no 
effect, but the grounds on which such a declaration was asked alleged a 
breach of trust and they involved the taking of accounts and enquiries. 
In the original Court the respondents were successful. 

Held,-on appeal that the suit came within the purview of sub-clause 
(h) of section 92 of the Civil Procedure Code and that the sanction of the 
Government Advocate was a necessary prelimimtry to its being entertained 
by a Court. 

Sir Dinshaw M. Petit v. Sii· Jamsetji Jijibhai, (1908) 11 Born. L.R., 
p. 138 referred to. -

Ifartnoll, Officiating C. J.-'-The point for decision in this 
appeal is whether the consent in writing of the Govemment 
Advocate was necessary for the institution of the<SI!itout of which 
this appeal arises. In. Civil ~egular No. 417 of 1909th~fqurth 
;to si:wet'J.th respondents brciught a suit against appellant and 
'Myni.1ddin Naikwara that cle'arly came with the provisions· of 
sectbn 92 of the Code of Civil Procedure. One Mariam Bi 
Bi alias Ma Htay by her will gave one-third part of her pro
perty after payment of her debts and funeral expenses to 
chat•itable _purposes- It was alleged that appellant, who had 
been the agent and attorney of the deceased Mariam Bi Bi, 
had been in possession of her property, had obtained probate 
of the will and had continued to remain in possession of the 
property. It was asserted that he had appropriated certain 
immovable properties belonging to the estate for the said 
charitable trust and had been managing the trust properties 
and realizing the rents and profits thereof and had not divided 
the same .. Mynuddin Naikwara was made a defendant, as 
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appellant alleged that he had appointed him to be a co-trustee, 
though the plaintiffs were not aware whether he had taken any 
part in the management of the said t:rust: · It was asked that 
the defendants be called on to render an account, and that 
appellant should be removed from the office of trustee, other 
trustees being appointed and the trustee estate being vested in 
them and that a scheme be framed for the managemert of the 
trust. This suit was compromised. 'fhe dehndants were dis
charged from their trusteeship and the f0urth, fifth and eighth 
respondents were appointed trustees in their st..~ad. The first 
two respondents then instituted the present suit. They charge 
that the terms contained in the petition of compromise are 
collusive and fraudulent ina3much as the said compromise was 
made not for the benefit of the trust but for the purpose of 
concealing from the vigilance of the court br~aches of trust 
and frauds committed by the- appellant and Mynuddin Naik
wara as trustees and that therefore the decree passed on the 
petition is ipso facto void against the plaintiffs, who were 
beneficiaries under the said trust. Particulars of the alleged 
frauds were set out. They therefore asked that so much of 
the decree as related to the discharge of the appellant and 
Mynuddin Naikwara from their liability to render accounts for 
all the moneys received by them since the trust properties 
came into theii' hands as trustees thereof is void and of no 
affect •. The learned Judge on the Original Side disallowed the 
;96J~ai~~ -tha(tl:l~c:suit \\ras n·ot: .imiint~inabl~ on the 'ground · 
th~t- the .. ieave of the Gov~rriiilent Advocate had not been 
obtained under section 92 of the Code. He found tha~ the 
relief asked for did not come within any of the reliefs specified 
in section 92. He accordingly ordered that the matter be 
referred to the second Deputy Registrar to investigate the 
accounts and report whether there was any justification for 
the charge of fraud being made. 

The present section 92 of the Code has considerable differ
ences as compared with the corresponding section 539 of the 
repealed Code (Act XIV of 1882 as amended). There were 
five reliefs in the old Code and then come the words " or 
granting such further or other relief as the nature of the case 
may require." The new section has eight reliefs, the last one 
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·"granting such further or other relief as the nature of the 
casema:y require" being made clearly a distinct form of relief 
as it is given a letter of the alphabet of its own. It is urged 
th~t fm·ther or other relief means relief ejusdem generis as the 
preceding reliefs. The word "other" is of wide import. As .I 
have said, this form of relief has· now been "nade clearly quite 
.a sep2~ate form of relief. The principle underlying the 
~ection is that private persons shall not have unrestricted 
license to bring sui~s against trustees. of trusts created for 
public purpost...s of a charitable and religious nature, but they 
must obtain the sanctton of a Crown Officer first. The duty is 
obviously imposed on 'such an officer of seeing that a prima 

.facie cause exists for bringing suc!1 a suit before he gives his 
consent. The present suit in any case involves the taking of 
an account and enquiries into the accounts. This is the fourth 
form of relief set out in the section. In discussing the mean
ing of the words "further or other relief" Beaman J. said in 
the case of Sir Dinshaw M. Petit v. Sir ]amsetji jijibhai (1). 
"It will, of course, be at once observed that that section. (i.e., 

·section 539 of the repealed Code) after an introduction contain
ing very general words-as, e.g., "whenever the direction of 
the Court is deemed necessary for the administration of any 
such Trust,"-goes on to say that the plaintiffs may obtain a 

. dec1·ee for five specified objects, after which o come the words 
'':or gra1~ting such further or other reJief.;' _ Artd jt is, I upder

,stand, the opinion of my learned brotherthatt!Je:relief WJ~. are 
now concerned with does not fall within any of those five 
objects and cannot be included under tlH~ following words. 
Those, it is said, must be read as ejusdem generis. I am not 
myself and never have been much in love with the ejusdem 

_generis rule. It is too vague. If it means anything more than 
a tautologous reaffirmation ·of what has gone before, it must 
mean so very much more. What is relief of the like kind? 
-Certainly not _of a kind as to be practically identical. That 
would make the words mere surplusage. I should be disposed 
to think they meant such further or other relief as, from th~. 

nature of the introductory words and the exemplification easel';, 
.appears to the Court to be appropriate in a suit of this kinq" 

(I) (1908) 11 Born. L. R., 85, at p. 138. 
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As for example removing fraudulent trustees, restrait1ing a 
breach of the trust and so forth." 
f. 

ln the present case the direct object of the suit is to declare 
a portion of a decree void and of no effect ; but the grounds on 
which such a declaration is asked allege a breach of trttst and 
they involve the taking of accounts and enquiries before a 
dedsion can be given on the prayer for t•elief. I am of Cpinion 
that the relief asked for should be held to cvme within the 
eighth ground of relief set out in section 9Z. I would therefore 
allow the appeal, set aside the order of the harned Judge on 
the Original Side and dismiss the suit. It will be open to the 
first and second respondents to obtain the leave of the Govern
ment Advocate, and, if they obtain it, to file a frer;h suit. 

In view of the petition of the 1st and 2nd respondents of 
the 18th November 1912 and the order of the leai'ned judge on 
the Original Side passed on the 26th November HH2, each 
party will bear its own costs on appeal. 

Twomey J.-I concur. 

Before Sir Henry Hartnoll, Officiating Chief J-udge, and 
Mr. Justice Twonu~y. 

MANACKJEE PALLANJEE v. S. A. MEYAPPA CHETTY 

-Bilimoria-,--for appellaut. 

- czij'ion:: for responC!ent: 

Mortgage---moveable property-bona fide incumbrancer in pos.oes
sion without notice of prior claim. 

It is settled law that a bona fide incumbrancer without notice who is 
in possession of moveable property is to be preferred to an incumbrancer 
whose security is of prior date. If the lattet· alleges that the former had 
notice of his claim, he must be required strictly to prove this. 

Twomey J.-The parties to this appeal are rival mortgagees 
of a steam launch called Mahomed. It was first mortgaged by 
registered document together with several other parcels of 
property, moveable and immovable, for Rs. 10,000 in 1901 to the 
respondent firm S. A., but was allowed to remain in posses
sion of'the mortgagor who continued to ply the launch in the 
delta. It was afterwards mortgaged by another registered 
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document to the Appellant Manackjee Pallanjee for, ~s. 7,9,99 
~n 1904. Manackjee sued op his ·mortgage in 1906 anq g~f tt 
decree from the Chief Court in June of that year .. The 
Official Receiver was appointed Receiver ~nd too~ posse's~·~q~ 
of the launch, and an order for sale was passed op . 2St~ 
OctobPr 1906 as the time allowed for payment had expir~d. 

1'he launch was,subseqi'tently sold and the sale-proceeds are in 
. deposit in the Court. 

Th.:! respo•1dent firm filed their suit in the Pyapon Distric.t 
Court on 3rd N~vember 1906. They joined Manackjee as c~

. defendant with the ~ortgagors alleging that when he took !'I1s 
mortgage in 1904 he was aware of the prior mortgage of 1901. 

·The District Court has decided this p9int in fav9ur of the 
respondent firm and the only question which it is necessar~ to 

. decide in -this appeal is the question of notice. . , 
It is settled law that a bona fide incumbrancer without notice 

' who is in possession of moveable property is to be preferred to 
an incumb:·ancer whose security is of prior date, and in this c<:~,se 
it is not disputed that the appellant obtained possession of the 
launch through the Court and is now through the Court in pos

. ·.session of the sale-proceeds. If Manackjee had notice of the 
S. A. firm's earlier incumbrance, the latter is entitled to pri
ority and not otherwise . 

. . : . . The. burden of proof was . on the plaintif£~respo!Jdent, The 
, direct evidence consists of the-statements of Arunachellem, the 
,.:.:Manager o-f the S. A. firm at Pyapon at the ti:menf the mortgage : 
.·to the firm and for some years later. Arunachellem's 

. ' .... · . -~\\ 

evidence is in the words · of the District Judge " some-
. what corroborated " by the evidence of Mutiya, a c!:J.ef~y 
. clerk of Arunachellem. Arunachellem says that he went to 
. Wakema in 1901 and 1903 and met Manacl{jee anq in the cour~e 
· of conversation with him, .Manackjee asked if Syed Abdulla, the 
_owner of the launch, had borrowed 111oney from the S. A· firm. 
Arunachelletn thereupon told him of the Rs. 10,()00 m~wtgag,e 
~which included the launch Mahorned. When he. gave· his ev1-
:dence on 15th May 1911 Arunachellem mentioned ".lVlutiyg" 
,:as being present at the conversation with Manackjee, but be 
.;said that Mutiya was away .in Madr:as. The he;:tring' \Yas 
.adjourned to 26th May 1911 for the is.sue of a commission ~n 
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'b~halfof Manackjee and on the 26th May 1911, Mutiya appeared 
as a witness. This man's evidence shows that he was not in 
Madras on the 15th May. He said that he returned to Rango,on 
on the 17th or 18th May and I gather from his evidence that 
~e· was at Pyapon on or about the 15th May and might have 
been cited as ~ witness then. At any rate it must be s::id that 
Mutiya's admissions in cross-examination show Arunachellem's 
statement as to Mutiya's absence in Madras to be very 
disingenuous. Moreover, Mutiya's evidence" as to the conver-
sation between Arunachellem and Mapackjee is extremely 
vague. He says it took place in 1901, '1.902 or 1903. Others. 
w:ere present, but he does not remember who. (Arunachellem 
did not say that any others were present.) It is not clear why 
Manackjee ~should make enquiries about Syed Abdulla's 
borrowings in 1901, 1902 or 1903 for it was not till 1904 that 
Manackjee advanced his money to Abdulla. I think it would 
be unsafe to accept the evidence of the Manager Arunachellem 
and his clerk Mutiya as to this alleged conversation. It is
also improbable that Manackjee would have advanced such a 
large sum if he knew the launch was already hypothecated to 
the chetty firm. The District Judge's remarks on this point 
do not seem to me to carry much vve!ght. 

When the Respondent firm's lawyers wrote to Manackjee 
inc August 1906 (after Manackjee had obtained his decree) they 
ni~a:e''.n6 'afi~gatiotLast~fl\l!itn~ckje~s )s~owl~dge of the prio~· 
'm'ortgag'e. ''they wrote 'iiir"orml'ng'hi'm"o£ it and asking whether· 
Manackjee denied their clients' claim. They said nothing about 
Arunachellem's alleged conversation with Manackjee in 1901,. 
~ 902 or 1903. 

It is a weak point in the appellant's case that he' did not go· 
into the witness box and submit himself to cross-examination. 
He is said to have been absent in India at the time of the hear
ing, but there is no proof of this on the record. As, h0wever, 
the burden of proof was on the respondent firm, I think it was 

· for them to show beyond reasonable doubt that Manackjee had 
notice of the prior mortgage. In my opinion the evidence pro
duced by the respondent firm was insufficient to establish this . 

. allegation and, moreover, I think it is contrary to the pro
b'abilities of the case. 
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I would therefore reverse the. decree of the District Court 
as regards the Appellant Manackjee Pallanjee and dismiss the 
Pl~intiff firm's suit as against him with costs in both Courts. 

Hartnoll, Offg. C. ].-I concur. 

Before Sir Henry Hartnoll, OfficiatinR Chief judge, and 
Mr. justice T·womey. 

CHAS. R. COWIE & CO. v. W. H. A. SKIDMORE. 
McDonnell-for appellant. 
Bijapu.rka-:-for respondents. 

Judgment-debtor-burden of proving cause for exemption f'!.E!!J. 
imprisonment-Civil Proced·ure Code, Order 21, Rule 40 (2) (d). 

A judgment-debtor is prima facie liable to be committed to jail for 
failure to pay a debt, and it lies on him to prove poverty or other cause for 
escaping that liability. 

Whether or not the degree in execution of which it is sought to impri
son the judgment-debtor is payable by instalments, the Court should 
refuse to direct his release if it is clear that he has since the date of the 
decree been in a position to pay a substantial part of the amount due llnd 
has refused or neglected without cause to do so. 

Hartnoll, Ofjg. C. ].-The appellants obtained a decree 
against the respondent on the 6th January 1913 for Rs/2,870 
and costs. Two abortive attempts were made in May and July 
to execute this decree by applications for the arrest and impri
sonment of the;judgment-debtor and. on the 13th November 
lastanother· application .was •made to the same effect. This 
tirr.e the judgment-debtor was arrested and brought before 
the learned Judge on the Original Side who passed the following 
order: 

"The judgment-debtor states that he is and has been since 
the passing of the decree unable to pay the debt. McDonnell 
for judgment-creditor states that he could get evidence to 
show that the judgment-debtor has during the last 12 months 
been in a position to pay a portion of the de'cree and that he is 
not in a position to bring evidence to show that. he was able to 
pay his debt in full. Under Order 26, Rule 40 (I) I order the 
release of the debtor as the decree was not payable by 
instalments." 

This order is appealed against and it is urged that the 
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learned Judge on the Original Side erred in ordering the 
respondent's release. Order 21, Rule 40 (1), is as follows: 
"Where a judgment-debtor . is brought 
before the Court after being arrested in execution of a decree 
for the payment of money and it appears to the Court that the 
judgment-debtor is unable from poverty or other s.tfficient 
cause to pay the amount of the decree or, if that amount is 
payable by instalments, the amount .of an:y instalment thereof; 
the Court may, upon such terms (if any) as~it thinks fit, make 
an order disallowing the application for,his arrest and deten
tion, or directing his release, as the case 'may be." Appellant's 
counsel urges that the burden of proof lay on the respondent 
to prove that he was unable from poverty or other sufficient 
cause to pay the amount of the decree and quotes an Upper 
Burma case Bhaimia Ahmed Jsmailfee v. Kcr:dirSet and one (1) 

in support of su.ch contention. I am of opinion that he is right. 
The case is one that comes both under section 102 and section 
106 of the Evidence Act. The law allows imprisonment to 
recover debt and prima facie the judgment-debtor was liable 
to be committed. It was for him to traverse that liability by 
proving poverty or other sufficient cause. Moreover, such 
reasons would be especially within his knowledge anJ so 
section 106 is applicable. 
·. :ItTs}t1rthetyr~edthat the~l~arn~~ Ju~ge; erred in ordering 
the~ release of -the judgment-debtor cas the decree was not 
payable by instalments. Order 21, Rule 40 (2), says: "Before 
making an order under sub-rule (1) the Court may take into 
consideration any allegation of the decree-holder touching any 

. of the following matters : 
(a) 
(b) 
(c) 

(d) refusal or neglect on the part of the judgment-debtor to 
pay the amount of the decree or some part thereof when he 
has, or since the date of. the decree has had, the means of 
paying it; 

(e) " 

(1) 2 U. B. R. (1S97-0l), 279. 
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The learned Judge was apparently of opinion that as the 
-decree was not payable by instalments and as the decree
holders could not prove that, since the date of decree, the 
judgment-debtor could have paid the amount of the decree in 

full, he was entitled to be released. This seems to be reading 
into C'rder 21, Rule 40 (2), when construing its meaning with 
reference to ~der 2f, Rule 40 (1), the following meaning, 
namely, that if the amount of the decree is not payable by 
instalments !Jut ,payable in one lump sum, the decree-holders 
have to prove that since the date of the decree the judgment
debtor could have paid the whole amount before they can ask 
the Court to take his refusal or !leglect to do so into considera
tion-that it is only in the case of a decree payable by 
instalments that the Court can take into consideration his 
refusal or neglect to pay a portion of the decree-the portion 
apparently to be the amount of the instalment due-when he 
has since the date of the decree had the means to do so. I do 
not read the sub-sections in this way. I reGJd their meaning to 
be as foliows : When the judgment-debtor is arrested and 
brought before the Court it is open to him to peove to the 
·Court that from poverty or other sufficient cause he is unable 
to pay the amount of the decree or if that amount is payable 
by instaiments the amount of the instalment due. If he can do . 
so, the burden of proof :;lying on him arid the decree-holders 
being giv~n 'the -opportuni_ty of. piovipg th~· c.ontrary, tlfe Court 
can order his release. But before doing so the Court can take 
iuto consideration any of the acts of bad faith set out in sub
rule (2) whether the decree is payable in one lump stun or by 
instalments. Sub-rule (2) refers to sub-rule (I) generally, and 
I cannot read into sub-rule (2) the meaning that portions of the 
words in clause (d) of it are only to refer to portions of words 
in sub-rule (1). To read such a meaning into the section 
would mean that; if a decree was passed against a judgment
debtor for ,Rs. 5,000 and the decree-holder could prove that 
since it was passed he had been able and was able to pay 
Rs. 4,950, he would not be able to get him committed as he 
could not prove that the judgment--debtor could pay the 
remaining Rs. 50. This in my opinion was never meant, and 
:in my opinion the ordinary meaning to attach to sub-rule (2) (d) 
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is that if the decree-holder can prove that since the passing 
of the decree the judgment-debtor has had the means to pay 
the amount of the decree, whether it is payable in one lump 
sum or ·by instalments, in whole or in part, the Court can take 
into consideration such fact before passing an order under 
sub-rule (I). 

It is urged by respondent's counsel that all "'itnesses should 
have been produced by the decree~holder when the judgment
debtor was produced before the Court. That seems unr~ason
able, as the decree-holder is not in a position to tell when a 
judgment-debtor will be arrested, especiaily if he is trying to 
evade arrest, and he may n9t be able to collect his witnesses 
at a minute's notice. Order 21, Rule 40 (3), pt·ovidcs for such a 
situation as it gives the Court power while any ~f the matters 
in sub-rule (2) are being considered, to oeder the judgment
debtor to be detained in the civil prison, oe leave him in the 
custody of an officer of the Court, or release him on his 
furnishing security to the satisfaction of the Court for his 
appearance when required by the Court. 

The question remains as to what should be dor:e. I would 
set aside the oeder of the learned Judge on the Original Side 
and direct that on application by the decree-holder he do again 
secure the attendance of the judgment-debtor or attempt to do· 
~P; and that, .if _such attendance be secured, he do proceed to· 
dispose of the·c::tse in atcord~rtce with the procedure indi9ated 
by me in· this order. · · · · · 

I would give the appellants their costs in this appeal, fixi:ag 
their advocates fee at three Gold Mohurs. 

Twomey j.-I agree that we should construe the words. 
" Some part thereof" in Rule 4.0 (2) (d) in their general sense 
and not as referring only to the case of a decree payable by 
instalments. Reading sub-sections (1) and (2) together, I think 
the intention is clearly, that even if the judgment-debtor· 
succeeds in satisfying the Court that he is unable to pay the: 
full amount of the decree (or instalment, as the case may be} 
the Court should nevertheless refuse to direct his release if 
the judgment-creditor shows that the debtor has been in a 
position to pay a substantial part of the decretal amount (or
instalment, as the case may be) and has refused or neglected: 
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to do so. For such refusal or neglect is an act of bad faith 
only less in degree th~n a similar refusal or neglect in respect 
of the whole amount due. Sub-section (2) (d) in its ordinary 
grammatical meaning permits the Court to take into account 
the minor as well as the major act of bad faith, and it would 
in my ')pinion be unreasonable to interpt·et the clause other
wise. I therefcre concur in the proposed orders. 

Before Sir Henry Hartnoll, Officiating Chief judge, and 
0 

Mr. Justice Twomey. 

1. HARDANDASS, 2. PALADROY, 3. GANESHNARIAN, 
CARRYING ON BUSINESS UNDER THE NAME OF HARDANDASS 
PALADROY 'V. 1. RANI MOHORI BIBI, 2. KUMAR HARI 
LAL BOGALA, 3. KUMAR GAi'IGADAR BOGALA, 
HEIRS AND LEGAL REPRESENTATIVES OF RAJA SHEWBUX 
BOGALA, DECEASED, CARRYING ON BUSINESS UNDER THE FIRM 
OF GooLABROY SHEWBUX AT CALCUTTA AND SHEWBUX 
BuLLUBDAss AT RANGOON, 4. RAMBUX, HARIBUX 
SAGURMAL, 5. MURLIDAR, MINOR RY HIS GUARDIAN 
RAMBUX. BOTH CARRYING ON BUSINESS UNDER THE FIRM 
OF NETRAM RAMBUX. 

N . .M. Cotvasjee-for appellant. 
Ormiston-for 4th and 5th respondents. 

Contr~ct-N eg'Otiation by telegram-_inc~mp-leteness~~acceptance 
of offer not proved. 

A, the respondent, had 3 separate properties for sale. B, a Rangoon 
firm of auctioneers, wired to him "Have likely purchaser your 3 properties. 
Telegraph lowest price for each." A wired in reply:" Puchandaung 55,000, 
Ahlone 25,000, No.9, 45,000. Reply by to•morrow." Next day Breplied: 
" Sold house 29th Street your limit received earnest-money 5,000 forward 
deeds." A at once wired repudiRting the transaction saying that he intended 
to sell 3 properties together. C to whom B had purported to sell the house 
on A's behalf sued A for specific performance of contract. 

Held,-th~t there had been no contract of sale, as there had been no 
finllJ acceptance by A. 

Harvey v. Facey (1893) A.C., 552. 

Hartnol!, Offg. C. ].-The appellants sued the respon
dents to enforce specific performance of an agreement to sell 
5th class lots Nos. 9 and 10 in Block D 1 in the town of Rangoon 
together with the building thereon known as house No. 8 in 29th 
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Street for a sum of Rs. 45,000. Their case is that Raja Shew 
Bux Bogala now deceased and whose representatives the first set 
of respondents are agreed on the 18th September 1907 through 
Messrs. Balthazar and Son to sell to them the aforesaid proper
ties. . The second set of respondents are made parties to the 
suit as the appellants state that they are informed anr1. verily 
believe that after the institution of the suit Raja Shew Bux 
Bogata on the 21st August 1~08 by a registered deed ·of sale 
purported to transfer the aforesaid properties tc the second set 
of respondents for the consideration mentioned in the said sale 
deed. 

The appellants put the s~cond set of respondents to strict 
proof of theie alleged purchase and assert that prior to their 
purchase they had notice of the purchase of the. properties by 
them. In the alternative the appellants also asked for damages 
to the extent of Rs. 15,000 by way of compensation if they were 
not given a decree for specific performance. This was against 
the first set of respondents. This alternative claim was aban
doned on appeal. 

There is no ground for doubting that the properties were 
sold to the second set of respondents for Rs. 1,21,000 on the 
22nd September 1907. 

The first point for determination is whether there was an 
.agreem<;:nt to sell the properties to the appellants on the 18th 
Sept:e:rrib~r t907i-'~'The Appellanf Paladrby ·W:.eiit to Messrs, 
Ba:IthazaJ.· an.,-d ·So~~ ~nd eriiployed that firri1 to n~gotiate the sale 
for his firm. Shew Bux Bogala not only had the propertief> in 
dispute for sale but two others, one being in Pazundaung and 
the other in Ahlon. The following telegrams then passed be
tween Balthazar and the' firm of Shew Bux. 

(I) From Balthazar to Shew Bux dated the 17th September 
1907. "Have likely purchaser your 3 properties.· Telegraph 
lowest price for each." 

(2) From Shew Bux to Balthazar dated 17th September 
1907. "Puchandung 55,000, Ahlone 25,000 No. 9 45,000. 
Reply by to-morrow." 

(3) From Balthazar to Shew Bux dated 1st September 1907 • 
. ~' Sold house 29th Street your limit received earnest-n1oney 
5,000 forward deeds." 
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(4} Prom Shew Bux to Balthazar dated 1st September 1907. 
"·Cannot sell No.9 alone. C~n sell three properties together. 
See our agent." 

_{5) From Balthazar to Shew Bux dated 19th September 
1907: "Agent has no instructions. Earnest-money with us. 
Forward deeds." 

(6) Prom Shew Bux to Balthazar dated 20th September 
f907. "Received wi1·e nineteenth. Strange you have accepted 
earnest-money witho~tit authority. Can't confirm sale. Letter 
follow!.>." 

' The telegrams passed between Rangoon and Calcutta. 
On the authority ·of the case of Harvey v. Facey (1) the 

learned Judge on the Original Side has held that these tele
grams do not amount to an agreement to 'sell the house and land 
in 29th Street and it is ut·ged that.he is wrong. I am unable to 
see that he was and the cit·cumstances of the present case seem 
to me to be even stronger thaa the circumstances in the case 
of Harvey v. Facey for holding that there was no completed 
contract for sale. The first telegram does not ask specifically 
whether Shew Bux will sell. It merely says " Have likely pur
chaser your three properties." It then goes on " telegraph. 
lowest price for each." ·Shew Bux did so and then says: 
"Reply by to-!Jlorrow." It is urged that thet·e is special virtue 
in the words: "Reply by to-morrow " and that Shew Bux's 
telegra_mis a firn;t offer to sell limited to time. I am unable to 
s-ee tha~ 'i'f was su-ch ai-:i--offer. -It was a reply to. Balthazar's 
telegram asking for telegraphic information· as to the lowest 
pri..::e for each property. The words "reply by to-morrow" 
clearly mean that Shew Bux wished to know by the mot•row 
whether Balthazar's likely purchaser decided to buy. Then, if 
the reply was in the affirmative, it would be for Shew Bux to 
finally decide whether he would sell or not. In the words of 
their Lordships who decided the case of Harvey v. Facey 
I cannot treat the telegram from Shew Bux giving the lowest 
price for each property as binding him in ariy respect except to 
the extent it does by its terms, viz., the lowest price. Every
thing else is left open and the reply telegram from Balthazar· 

(1) (1893) A.C., 552. 
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cannot be treated as an acceptance of an offer to sell to, them ; 
it is an offer that required to be accepted by Shew Bux. 
The mere statement of the lowest price at which the vendor 
would sell contains no implied contract to sell at that price "to 
the persons making the enquiry. Again in the present case 
when Baithazar telegraphed that he had sold the house in 29th 
Street and had received earnest-money Shew Bux pr-pmptly 
replied that he could not sell the house alone bd only the three 
properties together. Evidence is led to show why he desired 
to sell the three properties together; viz., that he r.>as clos;ng his 
business in Rangoon. It seems very ljkely that he had no 
intention of selling the properties singly. The first telegram says: 
" Have likely purchaser yobtr three properties." Even sup
posing that Shew Bux's first telegram was an offer to sell (and 
I have already held that it was not) the further. consideration 
would arise whether it was an offer to sell the pl•operties 
collectively or singly. Having in view the words of the first 
telegram I would hold that the appellants have not proved it 
was an offer to sell only one of the properties, supposing it was 
an offer at all. 

It is urged that Shew Bux's telegram giving the lowest 
prices for each and asking for a reply constituted Balthazar his 
agent to sell-that Balthazar became the broker.for both par
ties; but it was acimitted that Shew Bux's telegram only con
stituted Balthazar his :3.gent if it w2s an offer to sell. I have: 
already held that ·it:-was ·nOt, ·a'nd·sb' the contention cannot prec: 
'v~IL · The· appe~il-musf'tilerefor~ lri illy-- ·op:~rii6n fail,. and it is' 

unnecessary to consider whether the second set of responde11ts 
had notice of the contents of the telegrams that passed between 
Balthazar and Shew Bux which I have set out. 

I would dismiss the appeal with costs .to the second set of 
.res.ponden ts. 
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Before Sir Henry Hartnoll, Officiating Chief Judge, 
and Mr. justice Twomey. 

SAVURIAMMAL v. SANTIAGO. 

· Robertson-for appellant. 
S. N. Sen-for respondent. 

347 

Indian Divorce Act (IV of 1869), sections 7 antl45-meaning of 
.rights and principles-Pr'~cedure governed by Civil Procedure Cadi; 
section 99-burde>t of proof. 

The plaintiff-respor.dent su>:d his wife (the defendant-appellant) and 
obtained a deere:! for the restitution of conjugal rights. The wife admitted 
having gone through a form of marriage in Church but alleged that she 
had done so under coe~ci()n. The Judge on the Original Side called on the 
wife to begin. It was urged on appeal that under section 7 of the Indian 
Divorce Act the proper principles to follow in this matter were those of 
English law. 

Held,-that the present matter was one of procedure and as such 
governed by section 45 of the Indian Divorce Act and section 99 of the 
Code of Civil 1-'rocedure, and that even if appellant ought not to have been 
called upon to begin, as she had not been prejudiced by being so called 
upon, she could not have decree upset on that account. 

Held,-further that as appellant admitted having gone through a form 
of marriage, it lay on her to prove the marriage invalid. 

Held,-further that absence of demand was no ground for dismissing 
·the suit. 

A. v. B. (1898) I.L.R. 22 Born., 612 followed. 
Burroughs v. Burroughs, (1862) 2 S. & T., 544 referred to. 

H artnoll, Offg. C. J.-The respondent sued the appellant for 
.·a decree for restitution of conjugal rights a;:~d has obtained a 
· decree for the relief asked. for. Respondent's case is that he 
~nd'appellaht :were matri~d accoi'ding tQ Christian rites on the; 
.28th July 1902 and since "then· cohabited together, but that since 
th~ month of July 1910 appellant without any lawful cause has 
withdrawn herself and still does withdraw herself from bed 
board and mutual cohabitation with him and has refused and 
still does refuse to render to him conjugal rights although 
requested by him to do so. Appellant's def~nce is that at no 
time was there celebrated a valid or legal marriage between 
her and the respondent, that the marriage alleged by the 
respondent was brought about by force and intimidation. She 
at the same time does not deny that a marriage ceremony took 
place between them at a Roman Catholic C!J.urch. She alleges 
·that after the said marriage respondent forcibly took her away 
·to Danidaw and kept her in a house under confinement for a 
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fortnight and that in or about the month of August 1902 as he 
found that she was unwilling to cohabit with him he allowed 
her to go to her mother's residence at Pazundaung at which 
place she resided till the suit was brought. She submits that 
she was never legally married to respondent and that su~h 
marriage was null and vo.id and of no effect. She also says 
that since August 1902 till the mstitui:ion of the suit respondent 
has never called on her to return to him <tnd render him· 
marital duties. 

The first ground of appeal is that the learned .Judge en tlie 
Original Side erred in ruling that the appellant had to begin 
the case as such ruling prejudiced her ~n substantiating her 
defence. The learned Judge ;;;ee~s to have calledon appellant 
to begin and at the hearing of this appeal her learned Counsel 
allowed that he never objected to her begint;.ing. So the 
learned Judge does not seem to have been asked to rule on who 
should begin. Section 99 of the Civil Procedure Code lays 
down that no decree is to be reversed or stibstantially varied 
nor shall any case be remanded in ·appeal. on account of any 
error or irregularity in any proceedings in the suit not affecting 
the merits of the case, and section 45 of the Indian Divorce 
Act enacts: " Subject to the provisions herein contained, all 
proceedings under this Act between party and party shall 
be regulated by tne Code of Civil Procedure." Section 7 of 

.the sameActenacts: ''. Su.l:>je.<;:t to tre provisions contained. in 
t"!iis· j\ct the Hig~ Co_t~r_ts and Dtstr.ict Courts- shall, in ;all 
suits and proceedings hereunder, act and give relief on prin
ciples and rules which, in the opinion of the said Cour~s, 
are as nearly as may be conformable to the principles and 
rules on which the Court for Divorce and Matrimonial 
Causes in England for the time being acts and gives relief." 
Reliance is placed on the case of Burroughs v. Burroughs 
(1), where in a case of the present nature the Judge ordinarily 
ruled that the petitionero had the right to begin though 
the substantive issue may be raised on the husband's-(in the 
case) respondent's-answer. The first ground of appeal is 
based on a point which. is purely one of procedure and in my 

(1) (1862) 2 S. & T., ~44; 
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opiniorl the words ' principles and rules' used in section 7 of 
the Indian Divorce Act should not be held to include such a 
point of procedure. The meaning to be attached to such 
wArds was considered in the case of A. v. B. (2) when Farran, 
C.J ., sa,id : " The principles and rules here referred to-i.e., in 
section 7 of the Indian Divorce Act-are not, we think, mere 
rules oi procedure inclt~ding rules which regulate appeals which 
are laid down in' the subsequent sections (45 and 55) of the Act 
but are the rules add principles which determine the cases in 
which the Cottrt 'will grant relief to the petitioner appearing 
before it or refuse that relief-rules of quasi-substantive 
rather than mere adjective law." I think that that view is 
right. Even, therefore, if it was for the respondent to have 
begun, I think that section 99 o£ the Civil Procedure Code must 
be considered in determining whether the decree of the learned 
Judge on the Original Side should be interfered with and 
taking that section into consideration I am of opinion that even 
if it was for the respondent to have begun, the appellant has 
not been prejudiced thereby. She admits that the marriage 
ceremony took place and that she signed the register; but she 
pleads that she was forced and coerced into a marriage against 
her will. It was for her to prove this affirmatively, and it 
seems to me that, this being the case, it was jmmate1·ial to her 
who began. But I consider that she was the right party .to 
begin'. Holding·as-1 do that the words '"-principles and rule!;" 

--·in section- 7 of the Iridian· Divorce A~t do hot inClude mere ruies 
of procedure and having regard to section 45 of the same Act 
and Order 18, Rule 1 of the Code of the Civil Procedure I think 
that it was for appellant to begin. She admits the ceremony 
but pleads coercion and non-consent. Unless she can prove 
such, the marriage was valid and binding on her. 

The next ground of appeal is that appellant did not consent 
to the marriage with the respondent and that there was no 
marriage between them legally enforceable. She has most 
certainly not proved her allegations. Three children have 
been born to her, one before the marriage and two after it, qne 
in 1903 and the other in 1906. The father of each of them was 

(2) (1892) LL.R. 22 Born., 612. 
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.r~gis.te,re\f as Sa,n,tiago Servai. The .child .born in 19Q6 wa~ 
.b<;>,r,n so~e four ye;1r.~ after the marriage. She et:tde,a:v.ours tj) 
,m~J,e .out t11at a,ootb,er Santiago ~ervai, whic}l is r.es.po1;1cl,en,t'~ 
t;lame, is .. the father; but th,ere is no .. evidence 9f any .worth .~qat 
such is the case. If she was forced and cqerced as s.he ~ays, 
sv,r.ely she s_hou~4 ~ave taket;I proceeding~ at the time. 'rh.ere 
,~s no goqd evide.!).Ce to sho.w tbat she was force4 aQd coen:ed_. 
T_b,e grou,nd must in my opinion fa,il. 

The next grou.nd is that responde,nt h~ts fai\~d to pt•ove his 
c:;as.e. Appellant having admitted the marr~~ge c:et·e.mohy af\d 
h_aving failed to prove het' case, this gt•ound has no s.ub!:)tance 
in ,it. The fourth. grot~nd I ha:ve already dealt with. I have n() 
doubt that res.pondent was father of her children 

The ijfth ground is that the suit should have been dismissed 
as .there was no demaqd as requit·ed by law before the institu
tion of the suit. This ground refers to an English rule o.f 
proc:e4ure \:Vhich is cl,ealt with in the c;;tse of Field v. Field (1). 
Bei~1g a mere t•ule o.f procedur~ I do not thin\{ that it is included 
in the words " princ:iples and rulP-s " as used iil section .7 of the 
Indian Divorce Act. Moreover, having regan:l to the words qf 
section 3;3 of the lndia,n Divorce Act and the beginning words 
of section 7, abs.ence of notice cannot be pleaded as a defence 
to an actio,n .of this natt,.~re. Appelhtl;lt does not wish to return 
to her ~1usband an,d as!;<s that his suit be dismissed. She in her 
evidence.says .that her father askeci her to return to respondent 

..:.. :. . . . .,- ·:: :'::- . ; ': .. 

and she.refuf?.~d •. 
The sixth ground w.as not argued. 
As regards the seventh ground it would appear that the 

parties have been separated .fot• some years. Dudng these 
years the respondent ha,s taken no action. He says that he 
does so now as his wife is intimate with another man. It does 
not appear that .she is possessed c£ any means. I thinkthe 
ground sh0,uld be allowed. 

Jn the result I would con'6rm the decree of the i(!ar.ned 
J 1;1~ge on the :Origin;:~J Side exc~pt .that J would o~der t!1at each 
par.ty do pay their ,owt;t c.osts. 

· Tw.owey, J.-,-I agree. 
" 
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Bef<!re Sir _l:!et;._r~ l!,a:r~~~.oy, .Pft~J.·. C).'!,i~f /t~dge and 
Mr.· ltf.s'iice Ormond~ · · 
.c. . . ' ': :•- ,., I , ·;.- .,. 

ZAW TA v. IHNGeEMPEROR. 

''ivtaintenance-C-Period of imprisonment in default cf payment
·Crimina} P..ro.ced~t;re Code, se_ction 48_8_.(3). 

The maximum sentence which may be imposed .on iu)Y one occasion 
und.er se:tion 488 (3) of the Criminal Procedure Code is one month. 
c Q. E. v. Narair, (1897)-,I.L.R. 9, All.·, 240; Jfia Me !via v. Mra Tha 
Tun, P.J.L:s., :n6 followed. · · · · 

Maung Po v. iUa 'Myit, 1 U.B.R. (1902-0:;), Cr:iminal Proccd,,l·e; 3 
referrect'to. " 

· Allapichai Ravuthar v. Mohidin Bibi, (1896) I.L.R. 20 Nlad. 3; 
Bhiku Khan v. Zahura,l,, (1897) J. L. R. 25 qaJ., 29'1 dissented from. · 

The following reference was made to a Bench by Mr. Justice 
Parlett under section 11 of the Lower Burma Courts Act. 

On the 2nd April 1912, Nga Zaw Tawas ordered to pay Nan 
MaYin Rs. 5 a month as maintenance for her child. Nothing 
was paid up to the 30th August 1912 when si1P applied to 

-enforce the orrler and on the 20th September arrears for 5 
months were recovered. Nothing further was paid before the 
29th April 1913, whea she again applied to enforce payment of 

.arrears for 7 months. · Nga Zaw Ta's attendance before the 
Magistrate was not procured till the 27th November and 

·orders were not passed till the 11th December when he was 
sentenced to one year's rigorous imprisonment for neglecting 
to pay arrears of maintenance for 1 3 months. On the 17th 
January 1914, the-Sessions Judge· directed Nga Zaw Ta to be 
released and has referred the case for' orders -as he· ·con.siders 
the Magistrate's order bad on the ground, among. others, that 

-on the authority of Ma Me 1Vla v. Mra Tha Tun,Qt) if a warrant 
· is issued for an accuinulation of arrears for several months, 
the Magistrate has no power to give a greater sentence than if 

·the warrant related to only oi1e breach. That ruling followed 
the Allahabad case of Q. E. v. Narain (2) which was howeve~· 

. dissented from by the Madras High Court in Allapichai 
Ravuthar v. oMohidin Bibi (3). Though the point was not 

. .actually decided jn Maung Po v. Ma Myit, .(4), the learned 

.,Judicial Commissioner of Upper Burma there indicated that 
(I) -P. J . .L. B., 316, (2) (1897) I. L.R. 9 All.,;2;l.O~ 

(J)'(l896) I. L . .R. 20 Mad., S. . 
(4) l·U~ ,s: R:, 1902.03, Criminal Procedure,~-

Crit(!i.a! 
Ref~r~n&e 
N~·3b/ 

I9I4, 

llfay , 
Stk, I9I4 

Crimina! 
Revision 

No. 16B 
1914. 

a1<1 
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he held the opinion that the law provides for the levy of arrears .. 
which may be for several··.· months, with the consequential 
penalty, in the event oftheir not being realized, of imprison
ment for several montbs. In view of the divergent views of· 
the High Courts on the point I think it desirable that the 
matter should be reconsidered by this Court, and accordingly· 
refer to a Bench the question whet~er when a !Vhlgistt·ate 
issues a wai·rant for aereaes of maintenance for moee than one 
month and when the allowance for moee than one month 
remains unpaid aftee execution of the warraut he is competent 
to pass a sentence of imprisonment exceeding one month. 

The opinion of the Bench was as follows :-
Hartnoll, Offg. C- ].--The question refeered to us relates to· 

Section 488 (3) of the Code of Ct·iminal Procedure and is 
" whether when a Magish•ate issues a warrant ·for ~erears of· 
maintenance fot• moee than one month and when the allowance 
for moee than one month remains unpaid after execution of the 
warrant he is competent to pass a sentence of imprisonment 
exceeding one month." The sub-section is as follows: "If 
any person so ordered wilfully neglects to comply with the 
order, any such Magistrate may, for every breach of the ordet·, 
issue a warrant for levying the amount due in manner herein
befot•e provided . for levying fines, and may sentence such 
person, for the whole Of' any part of each month's allowance 

-reinaining uripaid f}£ter the_m):ecutiqn o,f the waxr;;t,nt, to impri-. 
·soiiineiit for a terni which may extend to one Jnonth or until 
payment if sooner made." Then follows a proviso which it is . 
not necessary to set out. The part of the sub-section I have 
set out agrees with the corresponding sub-section of the Code 
of Criminal Procedure ,(Act X of 1882) which preceded the· 
Code now in force except that the words "or until payment if· 
sooner made" a:1·e new. The meaning of the words in the 
sub-section of Act X of 1882 has been considered in the· 
fol!owing cases: Q. E. v. Narain (2), AUapichai Ra'Vuthar v.
Mohidin Bibi · (3), Bhiku Khan v. Zalturan (5), Ma Me Ma. 
v. Mra Tha Tun (1), and Maung Po v. Ma Myit (4). 

(2) 1J897) I. L. R. 9 All., 240. (5) (1897) I. L. R., 25 Cal., 291. 
(3) Tt896) I. L. R. 20 Mad., 3. OJ P. J. L. B., 316. 

(4) 1 U. B. R., 1902-03, Criminal Procedure, 3. 
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The Allahabad Court found that where a claim for accumu~ 
1ated arrears of ·maintenance for several months arising under 

·several breaches of an order for maintenance is dealt with in , 
. one proceeding and arrears levied under a single warrant, the 
Magistrate acting under section 488 has rio power t') pass a 
·~heavier sentence in default than one month's imprisonment as 
:if the warrant r:!lated to a single breach of the order. This 
view was followed in. the Burma case of Ma Me Ma v. Mra Tha 
Tun; out it W~lS qissented from in the Madras and Calcutta 

-cases which I have quoted. In the Madras case it was held 
that the imprisonmeni:: provided by section 488 in default of 
payment of maintenance is not limited to one )nonth and that 
the maximum imprisonment that can be imposed is one month 
for each month's arrears and if there is a balance representing 
the arrears for a portion of a month, a further term of a 
month's imprisonment may be imposed for such arrear. In 
this case an earlier case of the Madras High Court was con
sidet•ed and it was pointed out that the wording of the Criminal 
-Procedure Code which was in force when it .was decided (Act 
XXV of 1861) in the section of it corresponding to section 488 
of Act X of 1882 differed from the vvording of the latter 
section. As I have remarked the Calcutta case follows the 
Madras case. The Upper Burma case does not seem to be one 
jn which any definite conclusion was at•rived at .. 
,; . :My own view is that the meaning of thewords of the section 
.is not too clear. At first I was in~lined to hold the view taken 
by ~he Madras and Calcutta High Cou~ts, as the words" may 

·.sentence such person, for the whole or any part of each month's 
.allowance remaining unpaid after the execution of the warrant 
to imprisonment for a term which may extend to one month " 
at first sight would seem to mean that a month's imprisonment 
can be inflicted in respect of each month's arrear remaining 
-un.tJaid or in respect of any portion of a :nonth's arrear remaining 
.unpaid. But~ I can see that another view can be taken as to the 
,meaning of the words. Looking at the meaning of the word 
·" each " I see that the Century Dictionary gives it as "each, 
·every one, any one-being either or any unit of a nuQ'l.erical 
;aggregate consisting of two or more indefinitely." Without 
<Saying that each has a plural meaning, it clearly may when used 

v. 
KING• 
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in a sentence ref~r fo more thiln otte~ For' irist:inte irheri we: 
say : "Each part 6f the· engi11e i's in order," this h; equivale'nt to· 
sEiyirrg : ." All paris Of the engit1e are in ord'er." The words in 
the sub-section "for the whole or any part of each month's 
allowance remah'ling unpaid" may therefore be read as meanitig 
possibly "for the whole or any part of every month's; or, all1 
months', allowance remaining ll!'lpaid" where ti'Je arrears 
remaining unpaid at•e·for a pe1•iod exceeding a month. Reading 
the words in this v'vay it may be thilt the leg-ish.ture intended 
that the term of imprisonment to be awarded should extend to 
a period of one month only in respect 6f all arrears due after· 
the execution of the warrant, ,vhethei· they amount to several 
months, or portions of several months', af{owance remaining 
unpaid or to a portion of a single t'nonth's allowance remaining 
unpaid. As I consider the words doubtful and 11ot· "clear, the: 
benefit of the doubt must be given in favour of the subject and 
I would answer the question as follows:-

"When a Magistrate issues a warrant for arrears of m:ain
tenance for more than one month and when the allowance for· 
more than one month remains ~mpaid after execution of the 
warrant, he is not competent to pass a sentence of imprisonment 
exceeding one month." 

Ormond, ].-'fhe tTI.aximum sentence which may be imposed 
on any one ·occasion . under secti.::>n 488, Criminal Procedure 
Code, is 'i'ri hi~ ~pihiOi:i 8i1~~~~1bn't11:· 'bi1~·,.y:;'u~Y~ii1f only should be 
·issi.tea" fo~~-lev)r1J'ig t:i1e ;,{i:i1otii1f6{ ai·i~~ai-~ d~e ~t" the time of the 
application foe the warrant. The section means I think, 
that for successive defaults under one order for monthly pay
ments of mainte11ance the defaulter (if able to pay) may on 
successive occasions be 'sentenced to imprisonmeht for a term 
not exceeding one month, whenever a warrant is applied for 
and issued and the arreat·s then due are .not realized:-Whether 
the amount remaining ur1paid on each ')Ccasion is as much as 
one month's maintenance or not. The defaulter could be 
imprisoned for one month although only a portion of a niorith's 
:allowances remained unpaid under orie warrant; and he could 
be imp'risoned again for ohe tnOt'lth under a subsequent warrant 
:although a portlot1 cinly of a110ther n'lonth's allow<~nce temain:ed 
tiil paid. · But there is ·nothing to shew that more than' o'tie:: 
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warrant should issue on on'e occasion for' the rec~very of 
several months' arrears :-On the contrary, "tile Magistrate 
.tn~y, for every breach of the order, issue a: warrant for levying 
the ari10unt due ; " i.e. the Magistrate may issue one warrant 
for levying the amount due, urider the order, to the applicant at 
the time of the application. The section seems to comtem
plate application, being ibade for a warrant upon each occasion 
of defa'ult, without d~lay, so' that not more than one month's 
niainknance wo~:~Id be in arrear ; though the applicant is not 
debarred from applying for a warrant for the recovery· of all 
arrears up to date. I ~an find nothing to support the conclusion 
that the section authorizes one month's imprisonment for every 
month's arrears, when one warrant is issued for the recovery of 
several months' arrears :-To arrive at such conclusion, the 
words, ".for the whole or any part of each month's allowance 
remaining unpaid after the execution of the warrant," must be 
read as if they were :-" for each whole month's allowance 
remaining unpaid after the execution of the warra'nt and (not 
'or') for any part of a (not 'each') month's allowance as 
remaining unpaid." It could then be said that the words "for 
each month's allowance," contemplated a case where the 
.?.mount remaining unpaid is equivalent to several months' 
allowance, and show that in such a case, a proportionate 
sentence of impt·iRonment exceeding one month may be 
i~po~ed. · lf the· 'words · ar~ read as being,:-" :Por each 

. wh~l~----~{oilth's a:ii6v.;ance· and~ for ai1y ~-part of- each month's 
al!owance remaining unpaid after the executioi1 of the 
warrant " ; the words " any part of each month's allowance " 
would shew that if the words of the section referred to the 
case of several whole months' allowance remaining unpaid 
after the execution of the warrant, they must also refer to 
the case where portions of several months' allowance 
remained unpaid after the execution of the warrant :-which 
could not be ; for the warrant is issued to recover the 
amount due, and though the amount remaining unpaid might 
very well represent several whole months' allowance, the 
balance left over unpaid could not be more than one j>ortio.n 

of a month's allowance. I read the abov~ passage as 
meaning:-" for the whole amount or any part of a month's 
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allowance, remaining unpaid on each occasion after the execu
tion of a warrant." 

Under. section 316 of the Code of 1861 the maximum sen
tence on each occasion after the issuing of a warrant was one 
month's imprisonment; and there is no indication in section 488 
of the present Cede that the maximum sentence was intended 
to be increased :-beyond expressly allowing one month' a 
imprisonment if the amount remaining unpaid is less than a 
whole month's a11owance. 

Bejore Mr . .Justice Hartnoll and Mr. justice Ormond. 

CATHERINE THADDEUS (PETITIONER.) 

(IN THE MATTER OF THE ESTATE OF GREGORY CATCHICK 
THADDEUS, DECEASED.) 

D. Dorabjee-for petitioner. 

Eggar-Assistant Government Advocate, for Government. 

Probatei-Court-jees payable on-calculated on net value-Court 
Fees Act, section 19 I. · · 

The rate at wnich the amount payable as Court-fees on probate of a 
will is to be assessed must be calculated on the net value of the estate 
according to the scale laid down in Article 11 of the first schedule to the 
Court Fees Act. 

In the goods of Harriett' Teviot Kerr, (1913) 18 ·C.W.N., 121 
followed. 

· · The following reference was made to a Bench by Mr. Justice. 
.. Yoting :-;-:-:-. 

This .is an application for probate and question at·ises as to 
the amount of Court fees to be paid. It has been hitherto the 
practice of this Court to assess the duty on the net value of the 
estate at the rate applicable to the gross value of the estate. 
The same practice seems to have been followed in Calcutta, 
but the question a:s to its propriety was recently raised there in 
the case In the goods of Harriett Teviot Kerr, deceased (1) and 
referred by the Chief J ustke for decision to MookF:rjee, J ., who 
after full argument decided that the duty should be calculated 
at the rate applicable to the net value. As this decision raises 
some doubt in my mind as to the correctness of this Court's 
practice, I refer the question as to whether the rate should be 

(I). (1913) 18 C.W.N ., 121. 
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·calculated on the gross or net value to be decided by a full 
Bench or Bench of this Court as the Chief Judge may 

·determine. 
~ 

The opinion of the Bench ·was as follows:-
Hartnoll, ].-The question for decision is as to the amount 

-of duty to be paid on probate of the will of Gregory Catchick 
"Thaddem:, deceqsed. it has hitherto been the practice of this 
·Court to assess the~duty on the net value of .the estate at the 
rate :1pplicar!e _to the gross value of the estate ; but in 

·view of the decision in the case of In the goods of Harriett 
Teviot /{err, deceased: (1) the learned Judge on the original side 
has refer·red the question to a Bench. Section 19-1 of the 
-Court Fees Act enacts as follows: "(1) No order entitling the 
petitioner to the grant of probate or letters of administration 
shall be made upon an application for such grant until the peti
tioner has filed in the Court a valuation of the property in the 
form set forth in the third schedule and the Court is satisfied 
that the fee mentioned in No. 11 of the first schedule has been 
paid on such valuation." This section was enacted by Act XI 
-of 1899. Schedule III is a form of valuation. Annexure A of 
it deals vvith all the property of the deceased artd its value. 
Annexure B deals with the amount of debts, funerai expenses, 
mortgage encumbrances property held in trt.rst not beneficially 
-or· with general power to C()nfer a beneficial interest and other 
prop~rty _not subject to d-ut-y. The total shown by Annexure; B 
'l~ltich is stated as not subject to duty is then deducted from the 
to+a] shown in Annexure A and is describt·d as the net 
total. It is clear therefore that the duty is leviable on this net 
total. Article 11 of Schedule I lays down a sliding scale and 
begins "when the amount or value of the property in respect 
·of which the grant of probate or letters is made exceeds 
Rs. 1,000 but does not exceed Rs. 10,000 2 per centum 
·On such amount or value " and proce~ds " When such amount 
·Or value exceeds Rs. 10,000 but does not exceed Rs. 50,000 

2i" per centum on such amount or value. When such 
:amount or value exceeds Rs. 50,000 3 per centum 
on such amount or value." The entries in columns 2-3 of the 
Article were enacted by Act VII of 1910. The difficulty arises 

(I) (I9I3) IS C. W. N., I21. 
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in cohstruin'g the words "aniourit or valu:e of the property i'l'l res
pect of wh_ich the grant of probate or letters is made," as pro
bate or letters are granted on the gross value of the estate; hY,t 
according to seCtion 19-I the fee is only to be paid on the net 
value. Article 11 makes the duty payable on the gross value;. 
but section 19-I says that it is only ,to be paid on the net 
value. The meaning of the legislature -seems ~tome ·to be not 
clear, and where this is so, the doubt must in my opinion be 
given in favour of the subject. For the reascns givEon by 
Mookerjee, J. in the case above quoted, I am inclined to think 
that the intention was for the scale laid down in Article 11 to be 
calculated on the net value shown in Schedule III. The provi;: 
sions of section 19-B of the Court Fees Act seem to me to 
lend support to such a view. I would therefore .hold that the 
rate should be calculated on the net value of the estate accord
ing to the sc<~le laid down in Article 11 of the First schedule. In 
the present case the net value is said to be Rs. 6,232-9-7. Duty 
should therefore be paid on this amount at the rate of 2 per· 
cent~ 

Ormond,].-! concur. Schedule III of the Court Fees Act 
shews that the value of an estate is the net value for the pur
poses of taxation. I think that the words in the 2nd cnlumn of 
tlw FirstScheduleArticle 11 "Value of the property in re5pect of 
which the grant of probate.or letters is made:" are also intended 
tQ. _t:~1ean_~Jh~ nit_ v·alue'· of • the esta_!:e :-o'r; __ }n otl:_Jer words; 

-tbe actual 6t• market value as a ~vhole, of the estate which is t~ 
be administered; which would be the value of the assets less t:1e 
amount of liabilities. 

Only the net value is taxed; and presumably all estates of 
the same net value ?tre intend.ed to pay the same tax. But if the 
above words in Article· 11 are taken to mean the gross value; 
i.e. the value of all the property that will come into the hands 
of the Executor or Administrator, without taking into considera~ 
tion the amount that must be paid out to creditors; an estate 
of the gross value of Rs. 51,000 but with liabilities to the extent 
of Rs. 42,00Q and therefore of the net value of Rs. 9,000, would 
pay a tax of 3 per cent. on Rs. 9,000, i.e. Rs. 270 ; whereas an 
estate of the value of Rs. 9,000 without liabilities would pay ot11Y.'-
2 per cent, i.e. Rs. 180. · 
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Before Mf. Justice HartnoU and Mf. Justice Or'mond. 
·. I . • . 

1. CHIN AH YAING~ 2~ AH AYE, Pi3TITi'oN.ERS. 

-<IN THE MATTER oF- niE :EsTATE oF c:HrN el-i ENG sooN, 
DECEASED). 

Harvey-for petitioners. 

Eggar-Assistant Gove.nment Advocate, for King-Emperor. 
Probate-nofess payal7le when net" value not above Rs. 1,000-

Court Fees Act, sectian 19 (viii). 

No Court fee ca;; be levied for probate or letters of adrriinistrati01i. when· 
· the net value of the estatl! does not exceed Rs. 1,000. 

Harriett Teviot Ke1T,-(1913) 18 C. W. N., 121 followed. 
Collector of Maldah v. Niroda Kamini Dassy, (1912) 17 C. W. N., 21 

referred to. 

CiiJit 
.. Riference , 

No. 6 of_ig14.-

June· 18th;·. 
1914~ 

The follovl'ing reference was made to a Bench by Mr. Civil Misce!~
laneous No. 

Justice Young·:- so of 1914. 

This is an application for probate in respect of an estate of Marek 16t!t, 

which the gross value is Rs. 16,000 and the net value is Rs. 540 1914· 

and the question is whether any, and, if so, what duty iR payable. 
Schedule 1, Article 11 of the Court Fees Act, provides that if 
the amount or value of the property in respect of which the 
gt·ant of probate or letters is issued exceeds Rs. 1,000 but does 
not exceed Rs. 10,000, the proper fee shall be 2 per cent. on 
such amount or value; and 2t pee cent. if it is over Rs. 10,000 

and so forth on a sliding scale. - . . . . . . . . - --- ,· - ·- -

· Section 19 VIII provides that no duty is payable where the 
aliiount or value. of the propedy in respect of which the 
probate or letters shall be granted does not exceed Rs. 1,000. 

Heretofore the practice of the Court has been to construe the 
words "the amount or value of the estate" in Article 11 as being 
what has been called the gross value of the estate, and 
therefore to calculate the rate of duty _on ·such "gross value ,. 
but only to make it payable on such part of the property as was 
liable to duty. The Calcutta High Court, following certain 
decisions of. the Allahabad and Bombay Courts in the recent 
case of Harriett Teviot Kerr (1), decided on the 27th August 
1913, now proposes to construe value in Article 11 as meaning 
·market value. If this construction is adopted and the te~;"m 
"gross value" seems somewhat artificial in itself and also to make 
the word "amount" tautologous, the value of an estate will be= 

(1} (1913) 18 C. W. N., 121. 
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1914. diminished by the debts payable out of it and in the ·present 
.1• CHIN Arr case the value of the estate instead of being 16,000 will be 

. YAING, Rs. 540 and consequently exempt from duty under section 19 
2. AH AYE, c; 

PETITION- VIII. The practice both of this Court and the Calcutta Court 
ERs. has hitherto been otherwise vide Collector of Maldah v. 

·{IN THE MAT-

TER oF THE Niroda Kamini Dassy (2). 
ESTATE OF 

CHIN CHENG 
SooN, 

DECEASED.) 

The learned Judge who decided the case of Harriett Teviot 
Kerr which wa~ specially referred under !"ection 5 and fully 
argued stated that though the point decided in th .... Collec.:or of 
Maldah did not arise in that case, it might:, when it arose again 
require re-examination and further consideration. The same 
remarks seem to me applicabh~ to our own practice and to this 
case in which the point is directly raised, and I would therefore 
refer for the opinion of a Bench or Full Bench of. this Court as 
the Chief Judge may direct the question whether, vvhen by 
reason of its debts, the value of an estate does not exceed 
Rs. 1,000, any Court Fee is payable before probate or letters 
can issue. 

The opinion of the Bench ·was as follo·ws !-
Hartnoll, }.-The question for decision in this case is what, 

if any, duty is leviable _under Article 11 of the First Schedule of 
the Court Fees Act on an estate the gross value of which is 
Rs. 16,000 and the net value Rs. 540. The meaning Hnd effect 
ofArticle_ll and .section 19-I of. tl)e Court Fees Act has just 
been considered by me ih Civil" Rdereilce No. 5'of 1914. The 

·- - . . : - -- - - ·. -- - ~ - . . . ... 
. present. case. in. addition involves the consideration of the 
meaning of section 19 (viii) of the same Act which is: "Nothillg 
·contained in this Act shall render the following documents 
chargeable with any fee:- . (viii) Probate of a 
will, letters of admi~istration . where the amount 
or value of the property in respect of which the probate or letters 
·or certificate shall be granted does not exceed one thousand 
rupees." Probate orlettersare granted on the whole of the estate 
and so the amount ~r value on which they are granted would be 
the gross value of the estate. If therefore the gross value of the 
•estate exceeds Rs. 1,000, it may b~ argued that there is no free
.dom from liability to duty by virtue of section 19 (viii). But as 

(2} (1912) 17 C. W. N ., 21. 
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pointed out in the former reference, it may be that the intention 
was that the scale laid down in Article ll should be calculated 

I. CHIN AH 
on the net value shown in Schedule II I or in other words that YAING, . 

the words " the amount or value of the property in 'respect of 
which the grant of probate or letters is made" in Article 11 should 
refer to the net value. If they are given that meaning in 
Article 11, it would seem to be consistent to give them the same 
•meani~g ·in section 19' (viii). The matter seems to me to be 
again doubtful anq I ~ould give the doubt. in favour of the 
subjeet. WhtO!'e therefore the net value of a property in respect 
of which probate or letters is granted does not exceed Rs. 1,000, 
I would hold that the probate or letters are not chargeable with 
any fee. 

In the present case therefore I would hold that no fee is 
chargeable. . . 

Ormond, ].-Exactly the same arguments apply in this case 
as in Civil Reference No. 5 of 1914. Having held in that case 
that the words in Article 11 of the First Schedule of the Court 
Fees Act:-" Value of the property 111 respect- of which the 
grant of probate or letters is made", mean the net value of the 
estate, the same construction must be placed upon those 
words in section 19 (viii) of the same Act. 

In my opinion, therefore, section 19 (viii) states that probate 
of a will or letters are not chargeable with any fef' under the 
Court Fees Act where the, value of the assets less the amount 
ofliabiiities is Rs'. 1,oo0' or less. 

Moreover there is no provision under the Court Fees. Act 
wbich renders such probate or letters chargeable with any fee; 
for under our decision in Civil Reference No. 5 of 1914,. 
Article 11 would not apply in a case where the value of the 
assets less the amount of iiabilities is Rs. 1,000 or less. 

2. AH AYE, 
PETITION· 
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Beior,e Sir lfenry lfa.r_t;nqll, Ofjic{ati,ng .Ch:.i.ef Judge 
atjd Mr. ]tt.~tic;e Yo1Ang . 

CHIT MAUNG v. 1. MA YAIT. 2. MA NOO . 

. G.iles-for ~ppellant. 

lfl· 111. C(,>;wasjee-for 1st respondent. 

A. B. Ban~wjee._for 2nd respondent. 

[vor:.. 

~4minis~ration-esta.tes of Persons of ,mi?Ced Hindu htdimz .arzd 
,Bztr!J1:ese descent-1ndian Success:on Act not applicable~Probc;,te and 
Administration Act, sections 23 and 4l. · · · 

· As the powers of an administrator are differ:::nt under the two Acts, a 
.Court granting letters of administration should be careful to state whether 
letters are granted under the Probate and Administration Act or the Indian 
Succession Act. The term "Hindu•" in section 331 of the lntlian Succession 
Act is denominative of a religion and not of a race. A person who had a 
Hindu father and Burmese Buddhist mother and who although he wor
shipped at Buddhist pagodas and observed Buddhist fasts · amj festivals is 
.admitted to have professed the Hindu religion is for th'e purposes of the 
Succession law a Hindu, and the Act applicable to the ad!11inistration of his 
·estate is the Probate and Administration Act. 

. Letters of administration to the estate of such a person would normally 
be given to his eldest son, but circumstances may justify a Court i11 
preferring some other person interested under sectiori i41, Probate and 
Administqtion Act. ' 

Dagree v. Pacotti San Jao, (1895) I. L. R. 19 Bom., 783 followed. 

Jiartnoll, Offg. C. J.-Ma Yait has been given letters of 
:;tdministratiqn to the estate of her deceased husband, Maung 
·Ohn Ghine, Her son, Mgung Chit Mattng, disputes her right to. 
have-them. 

·fi·~;,\s·ndt l?:een settled whether lHfer~ .shotilct issue under' 
the provi13ions of the Indian Succession Act, 1B65, or under 0he 
.Provisions of tlw Pt;ob;:tte and Administration Act, 1881, as it 
hl:l,s not been d(!cided whether Maung Ohn Gaine was a Hindu 
within the meaning of section 331 of the Indian Succession Act. 

As a matter of fact the record shows that letters have been 
issued in the form provided for the Probate and Administration 
Act. Maung Chit Maung, contends that his father was a Hindu, 
that letters should be issued under the Probate and Adminis
tration Act in which case he would have first claim to them, a 
claim that should not be passed over in favour of another \Yith

·OUt adequate cause. Ma Yait contends on the other hand that 
,her deceased husband was not a Hindu within the meaning of 
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'~ec~i_9~ ;33,1 9f the Indi;:m -Succes!'\i()J;I Act ~n<;l therefore that 
thatAct ~pplies to his _.estate. 

J~Jlaung Ohn Gqine is .!fescribed by :l\lla Yait as bejng a 
. J1l~~ber 0 f the community of mi?'ed Hindu and' Burmese 
A~~ce~t known as Kales profes.sing the Hindu religion. She 
~d~~cribed Kales as the descendants of Hindu settlers by 
Bur~Pse .w,omen and~ says that U Ohn Ghine and all the 
members of the con~~tinity also worshipped at the pagoda, fed 
the pongyic. and ob~erved Budd~ist fasts and .festivals. 

I t;1ink thzt it, must be definitely decided as to which Act is 
~P.plica{)le. If M~un~ Ohn .Ghine was a Hindu, section 150 of 
~l;l,e Pr()bate and Administration Act renders it imperative that 
that Act s.hould be applied to the administl·ation of hts estate. 
If he was not, section 2 read with secti()n 331 of the Indian 
Suc<;ession Act equally renders it impet·ative that this latter 
Act should be applied to the administration of his estate. The 
powers of an administrator are different under the. two Acts. 

'The t'ules as to succession are different according to Hindu 
law and according to the Succession Act. If the administrator 
has letters urJ4er the Indian Succession Act, the estate must be 

·_divided according to the rules laid down in it ; if the letters are 
under the Probate and Administration Act, the distribution 
must be in the p;·esent case according to the rule of Hindu 
law. No authorities were quoted at the he~ring as to which 

· Act was applicable in thic; case ; but it was contended by 
· r.esponde~t;s ~~unsel th~t .Mau~g Ohn 'Ghine cannot be held~o 

be a Hindu :within the meaning of the two Acts inasm!lch as 
he was not a pure Hindu by bil'th---,that as his paJernal 
.ancestor, who was a Hindu, cohabited with a Burman Buddhist, 
the issue of that union and their descen!fants ceased . to be 
Hindus-that persons can profess to be Hindus and yet be 

·outside the pale of Hinduism. The subject was discussed in 
the C<:\Se ofDagree v. Pacotti San jao (1) and I can see no 

. good reason for differing from the reasoning followed in that 
case. I would follow it an {I .in .that it is adrnitted by N1a Yait 
~ltat M.aul1g0hl1.Ghif}eprofe.ss(:!!f the Hindu religion, I would 

._:r4le, ;that the Prob~te and Administration Act (V of .1881) 

(1) (1895) I. L. R. 19 Bom., 783. 

-··-· 
CHITMAUNG 

v; 
MA YAIT • 
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applie$ to his estate and that the letters issued to administer it 
must be held to be issued under the provisions of that Act. 

The ne.xt point to be considered is whether in view of this· 
decision, Maung Chit Maung should not be preferred to his. 
mother, Ma Yait. According to section 23 of the Probate and 
Administration Act tl,.e ordinary rule is that letters should 
issue to any person who according to the rules for the ac!minis-. 
tration of the estate of an intestate applicable in th'e ·case of 
such deceased would be entitled to the wh::>le . .or any part of' 
such deceased's estate; but section 41 of H·e ,\.ct allows an 
exception to be made. In the ordinat•y course Maung Chit 
lVlaung should be given the letters ; but Ma Yait objects to his . 
having them on the ground, that he. forfeited M~ung Ohn 
Ghine's confidence and that he has been foolish and extra
vagant. He on the other hand urges that his mother should 
not have them as she is trustee under a settlement· that was .. 
made by Maung Ohn Ghine which is invalid according to Hiodu 
law, and that if she is administratrix, she will not take measures 
to have it set aside. It is a fact that he was not appointed a 
trustee of the settlement by his father and this goes to support 
Ma Yait's allegations against him. The other two adult sons; 
Maung Maung and Maung Aye Maung, wish their mother and 
sister to administer the estate and not Maung Chit Maung. 
Statements made by them in England have been filed to this . 
effect. · The learned Judge on the Original Side has noted that 
Ma Yahis suppoded-b~-.;;~,.ll the· memhe!'l> of_ the family except 
Maung Chit Maung. Under the circumstances .therefore I see 
no good reason for withdrawing the letters from Ma Yait. 

I would therefore dismiss the appeal, but in doing so would 
expressly rule that the le~ters are granted under the provisions . 
of the Probate and. Administration Act and that that Act will 
govern the administration of the estate. 

I would also order that the costs of both parties to this. 
appeal shall come out of 'the estate. I would allow to each 
party a counsel's fee of two gold mohurs. 

Young, ].-This is an appeal from a decision of the learned 
Judge on the Original Side granting letters of Administration 
or the estate of the late Maung Ohn Ghine to one Ma Yait, his. 

widow. 
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The main grounds of appeal are that the learned Judge 
should have decided whether the application for letters were 
to be ,dealt with under the Indian Succession Act or under the 
Probate and Administration Act, and should have decided that 
he was a Hindu and that the administration of his estate was 
governerl. by Hindu Law_ and the Probate and Administration 
Act, and should h:<:tve held that the appellant who is the intes
tate's eldest son had .the best right to admin~ster the estate. 
The re&ponden~ urged that the deceased was not a Hindu in 
the strict sense, that the Succession Act applied and that under 
it the widow had thE:- preferential claini. The respondent's 
contention that Maung Ohn Ghine was not a Hindu in the 
strict sense has to be considered in the light of her own 
affidavit, which states that he professed the Hindu religion. 
Section 331 of the Succession Act provides that that Act shaiJ 
not apply to the property of any Hindu, Mahomedan or 
Buddhist, and it has been repeatedly held both in Bombay and 
Madras that the term Hindu as there used is denominative of 
a religion and ~ot of a race. Vide Dagree v. Pacotti and cases 
there cited. Section 2 of the Probate and Administration 
Act provides that Chapters 2-13 of that Act shall apply to all 
Hindus, Mahcmedans and Buddhists dying after April 1st, 
1881. The term "Hindu " must obviously be'given the same 
construction in each Act and therefore on respondent's own 
·affidavit, I would _ hold that the ~PJ:obat_e arid- Administratiot{ 
Act applied· and not .the- Sitccessicin Act. If tnis Act applies 
letters under section 23 may be given to any person who 
according to the rules for the distribution of the estate of an 
intestate applicable in the case of such deceased would be 
entitled to the whole or any part of such deceased's estate, and 
when several such apply it is in the discretiori of the Court. to 
grant it to any one or more such persons. The applicants were 
the widow and a daughter of the deceased on the one hand and 
the eldest sonc on the other. In my opinion· according to the 
ordinary principles of Hindu Law a widow where there are 
sons is entitled to maintenance during her life_ and a daughter 
under the same circumstances to maintenance till her marriage· 
out of the estate, but neither can, I think, be said to be entitled 

to the estate or any part of it within the meaning of section 23. 

19'ij. 

CHIT MAUNG 
•1i. 

MA YArf. 
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1
3· The widow states that her husband was of mixed Burmese 

CHIT MAuNa and Hindu descent and was a member of a community called 
"· . MA YAlT. Kales, which according to her has heretofore not followed 

any fixed law of inheritance but in which the children divide 
the property (which in other cases has been small) as they think 
best. Succession amoilgst Hindus is intimately cr~nnected 
with religion, but it may be that a custom at ;ariance with the 
ordinary rules of succession might be proved. Even if it were 
proved however, it seemc that 'under it sh~ r.s widow has to 
depend on the childrens' sense of duty and is not entitled as 
widow to a share of the estate so as i:o enable the Court to 
exercise a discretion in h~r favour . under section 23, which 
apparently refers only to persons entitled to share. Section 41 
however provides that the person who woul.d. ordinarily be 
entitled may be superseded where such a course ·appears to 
the Court to be convenient and I cannot shut my eyes to the 
facts that the intestate in his life-time made a settlement of 
his property which was not only large in itself but was large in 
proportion to the rest of his property, and that he selected his 
wife and daughter to be the trustees to manage such settlement, 
but not his eldest son, and that all the other members of the 
family desire that she, and not he, should administer the residue. 
Her affidavit in respect of l. ·~ unfitness is not so specific as it 
should be, but he is very young and there certainly seems 
.r.~~.son.tQ 5Jt1esti9n_his _fit_l}eS~ Jtn<i C?pggtty.: The section .in 
que~tion· is \vider than' the an.aJogoussection of the English 
Probate Act of 1857, and on the whole I see no reason tu set 
aside the order of the lower Court though for the reasons 
already stated I consider that letters should issue expressly 
under the Probate and. Administration Act. i also concur in 
the order as regards -costs. 



vu.] LOWER BURMA RULINGS. 

Before Mr. Justice Hartnoll, Offg. Chief judge and 
Mr. justice Twomey. 
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1. PAT...ANEAPPA CHETTY, 2. I{UMARAPPA CHETTY, 
3. CHOKAL!NGAM CHETTY, 4. ALLAGAPPA 
CHETTY, minor by his next friend the 1st appellant. All 
carrying on busine;:;s under the name and style of P. L. P. 
FIRM v. 1. M. S. SOMASUNDRAM CHETTY, 2. V. E. 
N K. R. M. A. FiRM !Jy their duly- constituted agent 
MAYAPPACHETTY, 3. P.L.P. SUBRAMANIAN CHETTY, 
4. SAMINATHEN CHETTY alias PALANIAPPA 
CHETTY. 

N. S. Aiyer-for appellants. 

Execution Proceedings-satisfaction of decree out of Court
failure of judgment-debtor to apply to Court executing ~decree to 
record satisfaction.-Section 47, Civil Procedur~ Code. 

The 2nd respondent obtained a decree for Rs. 8,890 in the District Court 
of Ramnad against the plaintiff-appellants' firm and having got the decree 
transferred to the District Court of Pegu was getting it executed in the 
latter Court. The plaintiff-appellants allege that the decree had been 
adjusted out of Court by the payment of Rs. 6,600 and sued in the District 
Court of Pegu for a declaration that the decree passed in the Ramnad Court 
had been satisfied and could no longer be executed. The District Court 
rejected the plaint. 

Held,-on appeal that the relief claimed obviously fell within the 
terms of section 47 of the Civil Procedure Code and the plaint was rightly 
rejected. _ 

_ Azizan v. Matit'k Lctl Sahu, (i893) I. L;- R, ·21- Cal.; 437; Lcildas 
Narandas ~. Kishordas-bevidas ana others, (1896~ I. L. R:·zz Bom.;:463; 
Bairagulu and another v. Bapanna, (1892), I. L. R., 15 Mad., 302; 
M.,;ung Myaing v. Maung Shwe Hmon, P. J. L. B., 621 followed. 

Hartnoll, Offg. C. ].-Plaintiff-appellants sue respondents 
under the following circumstances. They state that they 
and the 3rd and 4th respondents are par~ners in the firm of 
P. L. P. carrying on business at Pegu, that on the 29th Septem
ber 1911 the firm of V. E. N. K. R. M. A. (2nd respondent) 
obtained a decree for ,Rs. 8,890-2-5 against the P. L. P. firm in 
a suit filed in the Ramnad Court at Madura, that the decree 
was subsequently adjusted by a payment of Rs. 6,600 in conse
quence of an arrangement made between M. A. R. R. -M. 
Annamalai Chetty,.the 3rd respondent, and the V.E.N.K.R.M.A. 
partnel's, the payment being made by 1st respondent as agent 

Civil First 
Appeal 

No. 157 of 
1913. 

.December 
IOtk, 1913. 
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I9IJ. of the M. A. R. R. M. firm to the v. E. N. K. R. M. A. nrm on 

···PALANE· 
Af'.PA CHETTY 

v. 
M.·s. 
SoMA

sUNDRAM . 
. CHETTY. 

the 31st J·anuary 1912, that the 3rd respondent has repaid the 
Rs. 6,600.to theM. A.R. H. M. firm out of monies belongiRg to 
the P. L. P. firm, that the V. E. N. K. R. M.A. firm has·AOt 
certified the adjustment of the decree passed at Ramnad to 
that Court, that as the result of misunderstandings between 
appellants and respondents three and frur the third resl-'ondent 
in collusion with the V. E. N. K. R. M.A. tirm and M.A. R. R. M. 
Annamalai Chetty got the Ramnad decree fraudulently trans• 
ferred by the V.E.N.KR.M.A. firmtc the fint respondet:lt, the 
agent of the M. A. R. R. NI. firm, and tha~ the first respondent 
applied to the Ramnad Court to be rec~gnized as the . a$~ignee 
of the decree and for a transfer to th~ I?egu Dist~:c·t Court, and 
is now proceeding with the execution in the latter Court. The 
appellants pray fo1• a declaration that the decree passed in the 
Ramnad Court has been satisfied and can no longer b~ execut
ed. The Distdct Court rejected the plaint and so this appeal 
has been laid. Order XXI; Rule 2, deals with payments out of 
Court in satisfaction of a decree. !t lays on decree holders· the 
obligation of certifying such payments to the Court and 
allows the judgment-debtor to apply for the recording as certi
fied of such payments. The rule then lays down that such a 
payment which has not been certified or ~"ecord.ed as certified 
shall. not be recognized by any Court executing the decree. 
Section-· 47 of the Code says: "Ad questions arising between 
the p.irti~s to.the s~;it~fn~h·i~h~the<decree. was passed or their 
r~pre~~ntativ~s and'' r~lating. to the execution, discharge or 
satisfaction of the decree, shall be determined by the Court 
executing the decree and not by a separate suit." The present 
suit most certainly deals with a matter relating to the satisfac
tion of ·the Ramnad decree, for the appellants rely on an alleg
ed· uncertified payment of Rs. 6,600 whicl~ they say satisfied it. 
The relief asked for is a declaration that the decree has been 
satisfied and can no long'er be executed. This t·elief is one 
that eomes directly within the terms of section · 47 which 
exf)Pessly enacts that it must not be determined by separate 
Stilt bttHnthe execution proceedings. 

The law has been discussed in many cases and the view I 
hold' has been followed iJ? the following cases Azizan v. Matuk 
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Lal Sithu (1), Laldas Narandas v. Kishordas Devidas and others 
(2), Bairagulu and another v. Bapanna (3). In the case of 
Ma~mg Myaing v. Maung Shwe Hmon (4), it was he~d that the 
proper remedy in a case like this was py a separak suit for 
damages and the decisior1 does not conflict with the Calcutta 
case quoted above. This is not a sui~ for damages but one to 

.. restr~in the decree fro.m being executed. 
It was then~urged that in any case the plaint should not 

have been rejected>. There was in my opini0n no other course 
open to the .:i'udJe. The suit was barred by section 47 of the 
Civil Procedure Code. 

I would dismiss the appeal. 
Twomey, J.-1 concur. 

(I) (1893) I. L. R. 21 Cal., 437. 

(2) (1S96) I. L. R. 22 Born., 463. 
(3) (1892) I. L. R. 15 Mad., 302. 
(4) P~ J. L. B., 621. . 
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v. 
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ABETMENT OF OFFENCE-s. 3, Whippz"lz,l[ Act, I909-s. I09. Indian Pmal 
Code-See OFFENCE, ABETME,'<T OF- 6,3. 

ACCIDENT-Clause exempting promisor jirm liability jor b1·each 1!f contract in 
case qJ~uegligmce of promisor causing accident. Maxim " Causa pt·oxima 
non umota spe,tatur" not applicable in such cases. 

Defenoant undertook to deliver to plaintiff a certain quantity of rice on 
a certain date, one clause of the contract being "accidents to machinery •... 
always excepted." The defendant's machinery broke down and he was un
able to make delivery. Plaintiff sued for damages and defendant sought to 
excuse. himself from liability therefor under the clause a Love quoted. It was 
proved that the breakdown of the machinery was due to the negligence of the 
defendant. 

Held,-that, although the proximate cause of the defendant's failure to 
carry out his contract was the breakdown of his machinery, yet the defendant 

·could not beexcused·from liability under the exempting clause, as the origi
nating cause was his own negligence in regard thereto. 

W£/soP- v. Xantho, (r887) L.R. 12 A. C., 503; c,·ill v. The Gcnerlfll Iron 
Screw Co/Net· Company, (r866) L.R. I C.P., 6II, referred,to . 

. il!foosajee Ahmed & Co. v. Bun Swee Soon & Co. 

ACTION FOR SLANDER-'$.ee SLANDER ... 
ADl4INISTRATION-estates of persom of mixed_ Hindu.,jjzdian and B,urmes(!J:/escent. 

-India11- Succession Ad 1tot app!icable.-P.rdbdte a1zd Administration Act, 
s. 23 and 41. 

As the powers .of an administrator are different under the two Act~, a Court 
granting, letters of administration should be careful to state whether letters 
are granted under the Probate and Administration Act or the Indian 
Su:::cession Act. The term "Hindu" in section 331 of the Indian 
Succession Act is denominative of a religion and not of a race. A person 
who had a Hindu father and Burmese Buddhist mother and who although 
he worshipped at Buddhist pagodas. and observed Buddhist fasts and festivals 
is admitted to have· professed the Hindu religion is for tbe purposes of the 
Succession law a Hindu, and the Act a{Jplicable.to the administration of his 
estate is the Probate and Administration Act. 

:::..etters of administration to the estate of such a person would normally be 
giyen -.to his eldest son but circumstances may justify a ' Court in preferring· 
some other person interested under section 4I, .Probate and· Administration 
Act. 
.DaKr~e v. Pacotti San fao, (1895) I.L.R., 19 Born., 783 followed. 
Chit Maung v. lli"a Yait 

ADMINISTRATOR-Sale by, without consent oj Court-who is person interested
Probate and Administration Act (V of 188I), s. 90 (4). 

The property referred to in sub-section (4) of section 90 of the Probate and 
Admjnistration Act is immoveable property, and a creditor to the estate cif a · 

105 

86 
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deceased person is not interested in his property within the meaning of that 
sub-section unless he has a charge upon it. 

PAGE 

E~~~E ~ ~ 

ADMINISTRATOR, SALE BY-without pm-mission if the Court-set#1t_g" aside if-by 
a creditor oj the deceased-plea oj bona fide purchase from vendee-Probate and 
Administration Ad, section go, meaning of expression "perJon interested in 
the property." 

A creditor of a deceased person who has attached his property in execution 
of a decree is a person " interested in the property" of such person withiil the 
meaning of section go of the Probate and Administratioh Act, r88r and, as 
such, is entitled to avoid a ·sale made by the Administrator without the 
previous permission of the Court. But he must s~ek to do so within a reason-
able time. o 

It matters not that the property has been already repurchased by a third 
party in good faith from the vendee, always provided that the creditor seeks 
to avoid the original sale in a reasonable time. 

fag-obandhu Dey Poddar v. Dwarika Nath Addya (r8g6), I.L.R., 33 Cal., 
446, distinguished. 

Ma Ne v. On H1tit 

AGREEMENT Bll'L'WEEN I'ARTms-constitution of a tntst-legal and p1·oper use oj 
the term-See CRIMINAL BREACH OF TRUST 

AGREEMENT MAY BE FILIW IN THE DISTRICT COURT ONLY-s. 28; 'Leg-al 

93 

I6 

PractizionerJ' Act, I87g-See LEGAL PRACTITIONERS 6 

AMENDMENT OF ~:RRONEOUS DECREE-s. 152, Civil Procedure Code, 1908-See 
DECREE 8r 

ANTE-NUPTIAL AGREEMENT-fmsbaitd undertaking- to live with wije's parents-
See-MUHAMMADAN LAW 48 

APPEAl, REPRESENTATION OF, DULY STAMPED AFTER DISMISSAL OF APPLICATION 
TO APPEAL AS A PAUPER-See PAUPER APPEAL 90 

APPEAL TO KING AND COUNCIL-s. I IO, Civil Procedure Code, Igo8-See 
CIVIL PROCEDURE ll03 

APPEALs-Second-Civil P;·Jcedzwe-pleadhzgo· ·in Civil Procedure Code, rgo8, 
s. roo. 

The pleadings in Second Appeal should refer only to the findings of the 
lower-Appellate Court a!fd not to those ofthe Original Court. 
=~s::x. Subhi11:onza1iPillay v::P. ·Govindasami Pillay 3_9 

:APPEAl.s,---now: M<AD~-Sei'-PR6vr:NciAL -INsotv.EN'cY AcT, 190'f, SECTION 

46 .. 257 
APPLICATION UNDER WORKMEN's BREACH OF CONTRACT ACT, 1859. EFFECT 

OF DiSMISSAL FOR DEFAULT OF-See WORKMEN's BREACH OF CONTRACT 

AcT, 1859 35 
AssESSMENT OF-on buildings, machi1zery-Burma JI;Iu1zicipal Act, 1898, s. 46, 

sub-s. (I) and (4), sec. 72-See TAX H9 

AssiGNMENT OF CONTRACT_:_wh~n benefit oj a contract •nay be assig-ned-Trmzifer 
if Property Act, r882,' ss. 3, 130-See CoNTRACT • • · • • • • 95 

ARBITRATION. AWARD-0rderrifusi1Zg to file not a decree-how jar appealable-
Civil Procedztre Code, s. 104. 

An order refusing to file an award in an arbitrat;on without the btervention 
-of the Court is not a decree. An appeal lies against that order, but the order 
of the Appellate Court on appeal is final. · 

Ma Kyaing v. Shwe Thi1t • • 277 

B 

BAiLOR AND BAILEE-Hire· and pttrchase agreement-Crimi1zal Breach- of 
Tru$~_;;,$ee CONTRACT • , • • 298 
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.BANK llALANCE SHEET-.false statemmts in-responsibility 1!1 directors jor
Ch~ating-constituents of-, continued dece£!-Indian Penal Code,. s. 420. 
Charge-amendment of-, 
jj,fi"sdirectiott 1!f jury-distitzdion between " presumptions " and " inferences" 
suggested to the jury. 

Sentences-cumulatzve-in same trial-distant offences--Indian Penal 
Code, ss. 71, 420, Cn"tuinal Procedure Code, s. 35"· 

The ~hree accused were cn'lrged with cheating three persons and then; by 
dishone~cly induciP.~ them to hand over property in that they induced these 
three persons to deposit moue;· in a Bank of which two of the accused were 
Directors and o:~e the Manager by pabiishing a false balance sheet. 

The Presiding Judge at the Sessions trial amended the charges by adding 
the indictment u1at :hey had kept the Bank open as a going concem after it 
had ceased to be solvent, on the ground that the mere publication of the 
false balance sheet did not' constitute the whole of the inducement· to deposi

. tors. The jury convicted all three accused of the offences with which they 
were charged and the Judge sentenced them to a separate term of imprison

.ment in respec. of each cha'ge of cheating, i.e., in respect of each of the 
three deposits. 

Certain points of law were then raised and a reference was made to a Full 
Bench under section 434 of the Code of Criminal Procedure, the accused 
pleading (inter alza) that 

(I) they had been prejudiced by the amendment in the charges, for the Jury 
might have found some, at least, of them guilty merely because they kept the 
Bank open after it had become insolvent ; and the addition let in irrelevant 
evidence of facts subsequent to the issue of the alleged false balance sheet ; 

(2) that they had been led to believe, from the exhibits prepared by 
the prosecution, and by the conduct of the prosecution, that the falsene:;s 
of the balance sheet consisted in its not exhibiting in an "interest 
suspense account" interest due on bad and doubtful debts, and in reckoning 
such interest as divisible profit in the "profit and loss" account; in the omis
sion to mention that 5 lakhs of Government paper included among the assets 
were pledged with another Bank ; and the" manipulation" of the "contingency 

·fund " p-ovided for meeting bad and doubtful debts, whereas according to 
the summing up the guilt of the accused depended to a g<eat extent on the 
Classification as '' good" of the principal of debts ; a case which took them by 
surprise and which they were ther;;fore not in a position to meet; 
"··{3)-·thatthe consecutive sentences were illegal, in that the· three deposits 

- follo~ed on. only a_ single act·of deceit alleged, naJ!lely the publication of a 
false balance sheet in August !91 I. 

Held-(1) as regards the amendment of the charges that, inasmuch as the 
. judge explicitly laid down as a direction oflaw that the Jury were not to find 

the accused guilty of cheating unless tbey were convinced that the balance 
sheet was false, the amendment was not illegal ; and, as regards the rele
vancy of the evidence of facts subsequent to the issue of the balance sheet, 
facts showing that, after such issue, and up to, the time when the deposits 
in question were made, the position of the Bank became worse, were 
relevant as indicating the continuation of the deceit- practised on the public 
up to the time when the Bank accepted the deposits, and that the accused 
were not prejudiced by the admission of this evidence ; 

{2) as regards the allegation thatthe accuserl were taken by surprise by 
the emphasis laid towards the end of the tnal, on the .alleged false classifi

. cation of the principal of bad or ao .. btful debts in the balance sheet,-that 
the prosecution had, both in the committal proceedings and in the course 

--ofthe trial, made it clear that they challenged the truth of this classifica-
tion, and the defence haq. actually produced rebutting evidence on this 

·,point; · 
> (3) 'as.regards the legality of the sentences,___.:fhat the accepting of each 
--deposit constituted a distinct offence w!thin the meaning of section 35 of 
.. the Code of Criminal Procedure and that the cumulative senter:ces were 
.legal. 

lll 
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Dove)' v. Cory, (1901) A. C, 477; distinguished. 
G. S. Clitfordv. King-Emperor 143 

BENAMIDAR-Rea(purchaoer'o right to oue-Civil Procedure Code,'· 66. 
Plaintiff purchased a piece of land at an auction sale in execution of .a decree 

in 1902 through the Ist defendant her son-in-law, and though the sale certiji~ 
cate was issued in his name, she had been, in possession ever since. The Ist 
defendant a year before institution of suit transferred thJ hind to the names .of 
his chiidren. The plaintiff sued for a declaration, of ownership. • 

He/4,-that despite section 66. of the Civil Procedure she should be given, a 
decree deClaring that she was entitled to possession as against the defendants. 

Sasti Churn· Nttnd'i v. Annopurna, (1896) I.L.R., 23 Cat, 699 fol
lowed. 

Bishan Dial and I v. Ghazi-ttd~Din, (rgoi) I.L.R., 23 All., 175, 
referred to. · 

Myat Gale v. San. Tha 260 
BONA FIDE INCUMBRANCER !N .PO.SSESSION WITHOUT. NOTICE OF PRIOR CLAIM 

-moveable property-see MORTGAGE 336 

BONA FIDE PURCHASE, PLEA OF, FROM VENDEE-Probate .mzd Administl'ation Act, 
s. go, meani1tg of expression "persolt. interested in the property "-See ADM I· 

-NISTRATOR, SALE BY 93 

BREACH OF CONDITION, NECESSITY OF A DEFINITE FINDING AS TO-:-ss. 327·, 339, 
Criminal P1'0cedu.n Code, 1898-See PARDON, TENDER OF-

BREACH OF CONTRACT IN CASE OF ACCIDENT, CLAUSE EXEMPTING PROMISOR 
FROM LIABILITY FOR~negligence qf p1wnisor causing acddent, maxim 
" causa proxima non nmota spectatze1·" not applicable in mch cases-See 
AcciDENT IOS 

BREAK OF JOURNEY-necessity fo1· purchase o/fresh ticket-- See TRAMWAYS ACT, 

!886 53' 
jBUDDHIST LAw: DIVORCE-single act qf crtte!ty-Kinwun Mingyi's Digest, 

Vol. II., pm·a. 303. 
Under Burmese Buddhist Law a divorce (<>n the terms of a divorce by 

mutual agreement) ma~• be allowed to a wife on pro.of o( a single act of 
cruelty on the part uf the husband. · 

Ma Ein y. Te Nazmg, 5 :I., • .B.).~.,_87, in part disapproved. 
MaGyan v. Su. Wii, 2 U,B,R., (1897"1)-28; a,pprov~d .. 
MiJs.in.[.a_( V.; .!3£! .So, 2 U.RR., (1904~06~c Bud~l;list La,"{: Div<;>rce; 

j ;'Lon Ma Gale v. Mau~tg Pe, ·s L.B.R.;--II4; referred to; 
Po Han v. Ma '.Talok 79· 

]3UDDHIST LAW: INHERITANCE-dissolution qf marriage-claim qf children-
absence of filial relationship. 

A Burmese Buddhist died leaving a widow and one child by a iormer 
(divorced) wife. The latter had not, since. the divorce of her mother; 
resumed filial relations with her fathe;r. 

Held,-that under the .circumstances. the whole of the property brought to 
or acquired under the s~cond marriage devolved upon the wid6w. 

Further he!d,-that on the death of the widow the child by the former wife 
was not entitled (under these circumstances) to any share in her estate as 
against the. widow's nephews and nieces. 

. Ma Yi v. Ma Galg,. 6 L.B.R, 167, followed. 
Mi Nyo v. Mi Nyein Tha, 2 U.B.R. (1904-1906), Buddhist Law

Inheritance, 15, distinguished. 
Sein Hla v. Sein H1zan, 2 L.B .. R., 54, referred to. 
Ma Nyein v. Ma Sein · 3I' 

BUDDHIST LAW: lNHERITANCJ!:-:-:-gra~(ichi!J of f:kceas~d (son .. of th({ elilest 
daztghter) claiming_ as aga_imi a_sq'rt i!f..d~cea,sefl.=Kin'Z!JZ!tZ. Mfngyz'~· Digest, 
s. 163, ' . 

A Burman Buddhist couple d·ied leaving two heirs, a son and a grandso11. 
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·"(the son of their eldest child, a ·daughter). The son' at the time of his 
father's death was competent to assume the position of an "orasa" heir. 

'The grandchild claimed an equal share· with the son in· the property 6f ·the 
couple, on·the ground that he was the son of the" eldest daughter"· (relying 
'9n the texts collected in section 163 of the Kiriwun Mingyi's Digest). 

Held,-that these.texts were not intended to be applied where there is or 
has been an '' orasa" . son. 

Tu1t Myaing v. Ba Tun, 2 L.B.R,, 292; :Ma Mya Thu v. Po Thi~t, 
P.J.L.B., 585; Sa>t Dw" v. Ma Min Tha, 2 (Chan Toon's) L.C., 207; 
Ma Su'll• Ngwe v. Ma Thea~t Yin, 2 (Chan Toon's) L.C., 210; Ma Gmt 
Bott v. Maung Po Kywe, I (Chan Toon's)L;C., 406 (at 414); referred to. 

Po Sein v. Po .Win, 3 L.13 .• ~., 45 followed. 

PAG'I!: 

Po Zan v. Maung Nyo 27 

·.BURDEN OF PROOi .-f'ontract '!!sale-charge otz purchase money-See TRANS· 
.FER OF PROPERTY AcT, S. 55 (6) (B) 262 

'.BURDEN OF PROOF-See DRU~KENNESS 

:BURDEN OF PROVING AUTHORITY-keeping place for drawi?iJ:-responsibi!ity 
l!f members '!/ Club Committee-Evidence Act, s. 105-India>t Penal Code, 
s. 294A.-See LOTTERY . 319 

BURMA COURTs AcT, 1900, s. 28 (rf(D)-See DIVORCE LAW 8 
·J!uRMA LAWS AcT, I8g8, s. 13 (2),-gijt-'-settlement.;_creatz"on of life estate

Tranifer ·'!f Property Act, z882, ss. 2, 20, 21, 123, 129-See MAHOMEDAN 
LAW 123. 

BURMA MUNICIPAL ACT-Se~ MUNICIPAL ACT II9 

.. BusiNESS, CLAss OF-busine<s i1t a Court-busmess outside a Court-District 
Court only place in which ag1·eement may be jiled-s. 28, Legal Practitione.-s' 
Act, I87g-See LEGAL PRACTITIONERS 6 

·BYE·LAWS FRAMED UNDER THE INDIAN TRAMWAYS AcT, 1886-b1·eak '!f jour-
my-necessity .for purchase '!f .fresh ticket-See TRAMWAYS AcT, I886 53" 

c 
"GASTE," Loss OF-" Special aamage"-'c:-See SLANDER 

CAQ'SE OF.~/.,cTION""-:?dismissa('!fszeitfo:r r.ebsmc~ ,of-Indian 
s. 10:-:-See_.I?,I.YOR,CE. ~...... . . . . . • • 

c'ii.ARGE~AmenCi;,;;,ii f!!-, ".See. BANi{ BALANcE' SHEET ... ·· 

Divorce Act, _1869, 

CHEATING-Ctmstituentsf!!-continued deceit-s. 420, Indiatz Penal Code-

86 

37 
143 

See BANK BALANCE SHEET 143 

CHIEF COURT OF LoWER BURMA, NO APPEAL AGAINST A:'< ORDER OF A 
DIVISIONAL }UDGE IN UPPER BURMA UNDER INDIAN DIVORCE ACT 
(IV OF I869)-See DIVORCE LAW 8 

CIVIL CoURT, RIGHT TO SUE JN A-rights over land-s. 41(b) of the (Burma) 
Town and Village Lands Act (IV'!/ 18g8) ultra -u£res-See POWERS oF 
LEGISLATION 10 

·CIVIL PROCEDURE-Appeal to King itt Council-s. IIO, Civil P1·occdure 
Code, I908. 

The expression "involve some substantial question of law" contained in 
section 1 ro of the Civil Procedur'! Code, rgo8, must be construed with 
reference to the practice of the Privy CounCil of not interfering with con
current findings of fact in the Courts below and a question of law which 
would arise only in the event of those findings being reversed by the Privy 
Council is not therefore " involved" so as to give ground for an appeal, 
.under such circumstances, to the King in Council. 

Banke La! v. fagat Narain, (1900) I.L. R. 23 All., 94, followed. 
Thein Noo v. Ramasawmy Chetty 103 
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CIVIL PROCEDURE-mortgage suit,-parties to-effect qj non:;oinder,-Order 34, 
Rule I, Civil Procedure Code, I908. . 

Although a Burmese Buddhist wife may sometimes be held to he bound 
by her husband's acts, as her agent, in mortgaging joint property, yet the 
mortgagee, if he neglects to add the wife as a party ·to his suit on the 
mortgage, cannot enforce the decree so obtained against her. 

Bhawani Prasad v. Kallu, (I 895) I. L. R. I 7 All., 537 referred to. 
llfa Sein v. JYI. JYI. K. A. Muthucurpan Chetty 

CIVIL PROCEDURE CODE, I908, s. 13-See REs JUDICA'P/ 

-- I908, S. 22.-See TRANSFER OF SUIT 

-- SECTION 4j-satisjactio1z qj. decne out of Court--:failure qj judgment-debtor 
to apply to Cou1·t <"Xecuting decree to record satisjactio.z-see ExECUTION 
PROCEEDINGS 

CIVIL PROCEDURE , CODE, I908, s. 66-o-creal purchase1~s r~![ht to sue-see 
BENAMIDAR 

-- 92-suit•·e!atingto trustforpztblic purpose-sandion qj Gove1-nment Advocate 
zvhen necessmy-See TRUST FOR PUBLIC PURPOSE 

-- I908, s. I00....:..!)4e APPEALS 

CIVIL PROCEDURE CODE, I908, s. I04-U1·der •·e.fusing· to file not a decree-
how far appealable-See ARBITRATION AWARD 

-- I908, S. I Io-See CIVIL PROCEDURE 

-- I908, s. 14I-Orde1· 33, Rtt!es 2 and !)-See PAUPER SUIT 

CIVIL PROCEIJURE CoDE, I908, s. I 52-See DECREE 

CIVIL PROCEDURE CODE, I908, ORDER 6,-See PLEADINGS 

CIVIL PROCEDURE CoDE, I908, ORDER 9, RULE 9,-See LETTERS-OF-ADM!-
NISTRATION 

-.-- I908, ORDER I7, RULES 2, 3-See LETTBRS-OF-ADMINISTRATION 

-- 1908, ORDER 20, RULli: II-See DECREE 

CIVIL PROCEDURE CODE, ORDER 21, RuLE 40 (2) (d)-burden qj p1·ovi?zg 
cause for exemption from imp7-isonment-see JUDGMENT-DEBTOR 

-- I go8, ORDER 33, RULE z-failun to comply with the provisions of. Orde1· 
33, Rule z-See PAUPER Sun 

--·-. Q_RDER 33,. :R_uL_Es :z, 5 . .:...S:I1e_l?1\Ul'&R SurT 

- Cou'E, 1968, ORDER. 34, J\u_iE ~-See .C)yi'r._ PROG.E~PRE. 
CLArM: ·~F-. c~iLoR~'N=~6_;.;;,;,·c;; if ftli;i -~.;i;!z-o;z);;-p~s;~ · BuDDHisT LAw: 

INHERITANCE 

. COMMISSION AGENT.-lmpHedwarranty, as goods suppHed by a-. Contract Act, 
$. II3· 

A commission agent in Rangoon, supplying goods to a buyer in Madras, 
is to be regarded, in some respects, as in the relation of a vendor thereof 
and as such to be bound. by an implied warranty that the goods supplied are 
ofthe denomination agreed uppn. . 

I•-eland v. Lz'vz';zgston, L. R., (I87I) 5E. & I. A., p. 395. referred to. 
V. P. Govz'ndasawmy Pz'llay v. K. V. P. Koolayappa Rowthe1· 

6
' COMMON GAMING HOUSI£ "-" CZ..b" zuheit a--See GAMBLING ACT, SS. 

6 and 7 

CONSTITUTION OF A TRUST-See CRIMINAL BREACH OF TRUST 

CONTRACT-ass~![tlllle1zt qj-when bcn¢t qj a contract may be assigned-.TranJjer 
of P''Ojerty Act, r88z; ss. 3, 130. 

The benefit of a contract for the purchase of goods as distinguished from the 
liability thereunder may be assigned, provided that the benefit sought to 
be assigned is not coupled with any liability or obligation that the· 
assignor is bound to discharge. 

260 
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277' 
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faiJer Meher Ali v. Budge-Budge fute Mills- Co., (1892) I.L.R. 33 Cal., 
702, referred to. : · . . . 

J•lathtt Ganiara_m v. Namt·aj MC?·a~fi, .(lsc6) 9 E< m. L. R., 114, followed 
To/hunt v. Tlie Asscciated Fott!and Cemwt Mauujartunn, (1~oc) Ltd., 

:L.R. (1903) A.C., 414: f. H. Todv. Lakhmidas Ptwshotamdas, (1892) 
I.L.R. 16 Born., 441, distinguished. 

Messn·. Eeikmaun Brothers & Co., Ltd. v. Sulaiman Haiee 

vii 

PAGB 

Brothers &~ Co. 95 

CONTRACT-Construction oj-: ire and purchase agreement-bailor and ba£lee
Crimiu.:tl Breach of Trust. 

A gave possession of a sewing machine to B on the latter's paying Rs. 15 
down and executmg an agreement to pay Rs. 10 a month, so long as he 
retained possession of the machine. When the sums paid aggregated Rs. 120, 
the machine wu to become B's property. Meanwhile B could terminate the 
agreement at any time by returning the machine in good order, but was 
bound not to sell or pldge the machine. A prosecuted B for criminal 
breach of trust alleging that he bad sold the machine in contravention of the 
agreement. 

Held,-that though the agreement cons"ituted a.standing offer to seJI by A, 
there was no agreement to buy by B, and that B, being in the position of a 
bailee, had been entrusted with the machine within the meaning of section 
405 of the Indian Penal Code. 

Singer Mamtjacturit•t Company v. Elah£ Khan, 2 U.B.R. (1892-96), 291 ; 
Musa Mia v. J}f. DorabJi, 5 L.B. R, 201, dissented from. 

Helby v. Jllfatthews, 1895, A. C., 471 ; Gopal Tukm·am v. Sorabji Nitsse,·
wanji, (1904) 6 Born: L.R., 871, foJiowed. 

Mya Gyi v. Po Shwe 298 

CONTRACT-Nq;Wiation by te/egt'aTJI-incompleteness-acceptance of o.Jje1· 1tOt 
proved. 

A, the respondent, had 3 separate properties for sale. B, a Rangoon firm 
of auctioneer;, \~ired to hin1 " Have likely purchaser your three properties 
telegraph lowe5t price for each." A wired in reply "l'uchandung 55,000, 
Ahlone 25,ooo, No. 9,45,ooo, reply by to-morrow." Next day B replied 
" Sold house 29th Street your limit, re~eived earnest money 5,000, forward 
deeds." A at or.ce wiren repudiating the transaction saying that he intended 
to sell thtte properties together. C to y,·hom B had yurported to sell the 
house on A's behalf sued A for spe~ific performance of contract. 
· He!d,-that there had been.nc contract-, of sale, as there had _been no final 

acceptance by A.. . . , . . . · · 
Haivey·v: Facey,.(f89j), A. C.d52. · 
Hardandass v. Rani Mohori Bibi 343 

CON1'RACT AcT, ss. I, 73-See WRONGFUL DISMISSAL 22 

CONTRACT Acr, s. 26, APPLICABLE TO SECOND OR SUBSEQUENT MARRIAGE-
agreement itt restraint of marriage-See MARRIAGE • • 304 

-- ss. 73, 1-See WRONGFUL DISMISSAL 22 

CONTRACT AcT, 1872, S. 107-See VENDOR AND PURCHASER 25Z 

CONTRACT AcT, s. 113-Implied warranty on goods. supplied by a-See COM-
MISSION AGENT IO 

CoNTRACT OF ~ALE-Charge on purchase motzey-bterdm of proof--See TRANS· 
FER OF PROPERTY AcT, S. 55 (6) (B) • . • • • • - 262 

CORPORATIONS-iiable to criminal prosecution-doctrine ot mens rea as applied 
to-intetjwetation oj statutes-" person" Indian Penal Cork, s. 482 and 
486. 

The appellant!> prosecuted Litpons, Limited, for an offence under section 482 
or 486 of the Indian Penat Code in the Court of the District Magistrate, 
Rangoon. The District ·Magistrate, holding that a corporation could not be 
prosecuted under either of those sections, discharged the accused. TWomey, 
f., before whom the CllSe came ·on· revision, whilst satisfied. that a corpora-
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tion was under English statutes liable to criminal prosecution,· was of opinion 
that the use of the word " whoever " in the sections · abovementioned 
precluded their application in India to a legal person, such as a Limited 
Company, brit in view of the importance of the point referred to a·Bench, the 
question arises-

Can a body corporate be lawfully prosecuted and on com·iction punished 
for an offence under section 482 or section 486, Indian Penal· Code ? 

After a consideration of the applicability of the doctrine of 1"e1zs rea to cases 
in which ·corporations are the accused, and of the ner·cssity ·for interpreting 
ambiguous points in statutes with reference (a) to tne cause ,pf the sta~ute 
being made and (b) to that statute as a whole and t2, other statt{tes bearing on 
the same subject-matter,· the Bench (composed of tlie Officiating Chief Judge 
and Ormond, .f.) differing from Twomey, .f., answered tt1e question in th~ 
affirmative. · 

(1) Vol. 8, p. 391, Lord Halsbury's .Laws of England ; see also Archbold's 
Criminal Pleadings, 24th. Edn., p. 7. 

(2) Archbold op. cit., p. 2I. 
(3) Maxwell's Interpretation of Statutes, 4th Edn., 153-
(4) Starey v. The Chi/worth Gunprwder Compa~y, Limited, ~r8go), 24 

Q. B. D., go; 
(5) (rgoo) 2 Q.E.D., 528; 
(6) Kirshmbozm v. Salmon a1zd Gluckstein, Limited, (I8gS), 2 Q.E.D., Ig. 
(7) Coppen v. Moore, (r8g8).2 Q. B. D., 306; · · . 
(8) Maxwell's Interpretation of Statutes, I 59 ; · · 
(9) Ch~istie, Manson and 1/Voodv. Cooper, (I goo), 2 Q. B. D., 5_22 ; 

(Io) Pearks, Gunston and Tee, Lwzited v. Wa1d: Henan.v. Southern 
Countries Diaries Company, Limited, (1902) 2 K. B. D., I at page 7; 
(II) Whitley Stokes, Anglo-Indian Code; _ ' 

PAGE 

( 12) Canada Sugar Refining Company, Limited v. Tlze Queen, (1898), A. C., 
7 35 at p. 7 41 referred to. 
Sec1ta lJ;I. Hani!f and Company v. Liptons, Limited 3o6 

COUNCILS ACT, I86I, s. 22-See POWERS OF LEGISLATIO~ 10 

CouRT FEES AcT, s. I9 (I)-Court fies payable on probate-calculated on nett 
value-See PROBATE 356 

CoURT FEES AcT, s. I9 -(VIII)-no jees payable when nett z,alue not above 
Rs. r,ooo-See PROBATE 359 

CoUR'fcFEE,. Rlj:l'U_ND 'oF-,-duties of olficers. oj the Court-,-mistake oj. romzsel_in 
_sta~rpj!J%_ap£aint_wjzic_f?ois time-barred~See PAUP.ER APPEAL .. • 90 

{;REI'!I:~O~::c•·~~retY:·-::,?e~:f:RJ;;SIJ;>ENCY TowNs o!NSOLVENCY .Acr, -I9i:i9; ·s. 56 ; • · 44 
'CRIMINAL BREACH OF TRUST~agree1Jlent behueen parties-ronstitutz"on qj a b-ust-

legal and popular ztse qf'the ter11l-s. 405, Indian Penal Code-P1·ovisoes 2 and 
5, s. 92, Indian Evidence Act. 

An undertaking- by accused to use an advance of money solely for the 
purpose of buying paddy and to sell the paddy to the complainant, does not 
make him trustee of the money. 

He!d,-(Hartnoll, J., dissenting),-that upon a complaint of Criminal 
Breach of Trust under section 405 of the Indian Penal Code h.e was rightly 
discharged. · 

Po Seik v. Iting-Emperor, 6 L. B. R., 62; Wong Yone Main v. I>ing-
Emperor, 6 L.B.R., 46; followed. _ 

f. Reid v. So Hlaing, 5 L.B.R., 241, referred to. 
Hod: Chong & Co. v. Tha A a Do ) 10 The Colonial Trading Co. v. Mya Th-Je j 

CRIMINAL BREACH OF TRUST-Hire and purchase agne17Zent-bailor and bailee 
-See CONTARCT . 298 

CRIMINAL 'BREACH OF TRUST-Paddy "'advances-what constitutes a tntst-India1z 
Pe1zal Code, s. 405. 

The accused entered into an :..greement with the complainant company 
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'Under which he received Rs. 4,500 by way of advance and undertook to 
-employ the money in the purchase and transport of paddy to· it. There were 

.. stipulations in the agreement to the effect that be \Vas to hold the money in 
trust for the company and that the property in the money and the paddy 
purchased therewith was to remain with the. company. These stipulations 
were however inconsistent with other clauses of the- agreement which inter 
alia laid on the. accused the responsibility for any loss of either paddy or 
money, whatever the cause. 

He!d,-(Hartnoll, f. dissenting) that there was no real trust and that the 
accu;ed was not guilty ci criminal breach of trust in failing to devote the 
money to purchase and transport of paddy. 

Po Sez"k v. King-Emperor, 6 L. B. R., 62 and Hock Chong and Com pan;' v. 

PAGE 

Tha Ka Do, 7 L. B. R., 16 referred to. 
Po Ywet r. King-Emperor 278 

•<JRIMINAL PROCEDURE-" Reference" to a High Com·t,-Code of Criminal 
Procedure, ss. 423, 433. 

There is no provisiorl of the Code of Criminal Procedure under which an 
Appellate Court, h!Lving once admitted an appeal, can "refer " it to the 
High Cou,t for a decis;_un on a poini. of law. The Appellate Court must 
dispose of the appeal irself in one of the manners prescribed by section 423 
of the Code of Criminal Procedure. 

King-Emperor v. Su!aiman 251 
"CRIMINAL· PROCEDU RE-smtmce of imprisonment- " fail." Meaning ojtlt.e word, 

in the Code of Crimi1tal Procedun-ss. 383, 54I, Code of Criminal 
Procedwe, I898. 

It is illegal to sentence any person to confinement in a l>olice Lock-up. 
Kinf·Emper01' v. Po Tht'n 62 

--Verdict, reconsideration qj-, fury-Questio>ts to-, ss. 302, 303, 307, 
Code qj Crimi1tal Procedure, I898 
· When a jury though not unanimously has returned a· clear and unambi

guous verdict a Sessions Judge must either accept that verdict or must 
submit the proceedings to the l{ig h Court iQ accordance with section 307 
of the Code of Criminal Procedure. 

He cannot, under such circumstances,. put question< to the jury under 
s. 303 of the Code of Criminal Procedure and then require them under s. 302 
to further consider their verdict. 

Huny Clturn Chuckerbutty & another .v. :The Empress, ( 1883) I. L. R. IO 
Cal., 140. 

· /(y(Z Nyun,v,,Ki1tg·E1nperor- 140 

·CRIMINAL PROCEDURE CODE, I898, s. 35-See BANK BALANCE SHEET 143 

--1898, s. 161-See LIBEL 64 

-. -1898, s. 239-See JOINDER OF CHARGES 68 

--ss. 247, 403-See WORKME:-I's BREACH OF CONTRACT AcT, I859 35 

·---SS; 289, 292-See REPLY, PROSECUTOR'S RIGHT OF S4 

---ss. 292, 289-See REPLY, PROSECUTOR's RIGHT Olf 84 

--1898, SS. 302, 303, 307-See CRI~I!NAL PROCEDURE J4Q 

·CRIMINAL PROCED'C'RE CODE, I898, ss. 337, c!39-See PARDON, TENDER OF- I 
--1898, ss. 383, 541-See CRIMINAL PROCFDURE 62 

·CRIMINAL PROCEDURE CODE, 1898, SS. 386, 387, 488; 490--See MAI:XTENANCE II6 

--1898, SS. 423, 438-See CRIMINAL PROCEDURE 251 

--1898, ss. 439, 476--See REVISION 76 

---1898, ss. 476, 439-See REVISION 76 
----1898, ss. 488, 490-See MAINTENANCE II6 

--SS. 488, 490, 386, 387-See MAINTENANCE II6 
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PAGS: 

CRili!INAL l'ROCEDURE CODE, I898, s. 488 (:;)-pPriod '!fimprisom?tent in dtjazelt 
qj payment-See MAINTENANCE '-< · 351 

·--I898, ss. 54I, 383-See CRIMINAL PROCEDURE 62· 

CRIMINAL PROSECUTION, LIABLE TO-doctrine qj mens rea as applied to-inter
pntation o.f Jtatutes-!' penon" .Indian Penal Code, s. 482- and 480--See 
COR1'0RATIONS 306· 

D 

DAMAGE, St•ECIAL-lo.\'s qJ" "caste"-See SLANDER 

DAMAGES, MEASURE OF IN CASE OF-·resa!e on .Jailtwe to take de!ivery-s. 107, 
. Cont1·act Ad. 1872-See VENDOR AND }0 tJRCHASER 

DEADLY WEAl'ON, USE OF, llY ONE OF A GANG OF ROBBERS -ss. 392," 397, 
.Indian Peua! Code-.See PENAL CODE,' s. 397 

DECREE-erroneous-amendment qj:_s. 152, Civil P1wedzere Code, rgo8. 
A decree not in conformity with the judgment need not be altered ; if third 

parties who have bo1Zl1jido acquired rights thereunder object and show good 
cause 

Hatton v. HarriJ·, (I892) L.R., A. C., 547, referred to. 
Lmt J1mm,r v. JVJ'omein Bee Bee ·.· 

DECREE-payment o.J:_by instalments-Order 20, Rule II, Civil P1·ocedure 
Code, Igo8. • 

An order refusing to direct payment of a decree by instalments is not part 
of the decree (even if simultaneous with it), and is not appealable. 

lVJahomed .Ibrahim v. A. Subbiah Pandamm. 

DEFAULT OF APPLICATION UNDER WORKMEN's BREACH OF CONTRACT ACT, 
1859,EFFECT OF DISMISSAL FOR-See' WORKMEN's BREACH OF CONTRACT 
ACT, I859 

DELEGATION TO WIFE OF POWER TO PRONOUNCE THE "TRIPLE TALAK "-See. 
MUHAMMADA;o" LAW 

DEMENTIA, TEMPGRARY-mzsoztndness of mind-loss qj self-control-s. 84, .Indian 
Penal_ Code~See DRUNKENNESS 

DESERTION-two years' desertion not complete at the time_o.fji!ing'!fthe original 
plaint-cause· o.f action-dismissal qf suit for absence '!!---':;-. ro, fndia.n DiV.orce · 

... ~Act,·r869-See DI-VORCE ·. --.,. :.. . '., .•• - •• _: _ •• 

DisiliiSSAL, EFF'ECT OF," FOR DEFAULT OF APPI.:ICATION UNDER WORKMEN'S 
BREACH OF CONTRACT AcT, 1859-See . WORKMEN'S BREACH OF 
CONTRA<:T AcT, 1859 

86 

71 

35 

13 

37 

35 
DISMISSAL, JUSTIFIABLE-See MASTER AND SERVANT 264 

DISOBEDIENCE OF ORDER OF A PUBLIC SERVANT-s. 188, .l?Zdimz Pmal Code--
See PUBLIC SERVANT 75-

DISSOLUTION OF MARRIAGE-S~e BUDDHIST LAW: INHERITANCE 31 

DISTRICT COURT ONLY PLACE IN WHICH AGREEMENT MAY BE FILED-s. 28, 
Legal_P,-actitioners' Act, 1879-See LEGAL PRACTITIONERS 5 

DIVORCE-delegatiolt to wije o.f powen to pronounce the "triple ialak "-See 
MUHAMMADAN LAW . 48 

DIVORCE-jurisdiction '!f. Divisional Cozwt-residmce o.f husband and wift-ss. 3 
(2), · (3), 12, I3, 14, 17, .Indian Divorce Act, 1869. 

A Divisional Court has jurisdiction under the Indian Divorce Act only if the 
husband and wife reside or last resided together within the local limits of the 
ordinary jurisdiction of such Court. ·· 

Mrs. Rose D'Castrov. Edmund D'Casf1·o 

--two.years' desertion 1zot complete at the tz'nze of filing of the o1·igina! · 



INDEX. 

p!aitzt-cause of action-dismissal of suit for absmce oj-s. ro, Indian 
.D-ivorce Act, I86g; 

'l:he plaintiff petitioned for divorce from her husband on the ground of 
adultery coupled with desertion. The suit was filed and the decree of the 
llivisional Court was passed, before the desertion bad extended to the statutory 
two years. 

He!d,-tbat as there had not been two years' desertion at the time of passing 
of the decree the latter could not be sustained : and further, that as the cause 

. ~faction was not complete at the time of. filing the petition, the decree could 
not be ~a<;tained even if it h,.d been passed after the desertion had exteJ;Jded to 
two years. 

Obiter .Dida,-that a dectee for judicial separation might have been granted 
if a-:;ked for ; and that fta:ther relief could be obtained by filing a fresh suit. 

l?ood v. Wnod, _(1887) 13 P.D., 22, dissented from. 
Lapitz0<rfon v. Lapin;,'ton, (1888) 14 P.D., 21, followed. 

PAGE 

Moment v. Moment 37: 
DIVORCE ACT, 1869, ss. 3i IO, 55,-See DIVORCE LAW 8-
--I86g, ss. 3 {2) (3), 12, 13, 14, 17-See DIVORCE 5· 
-- I86g, s, I O-See DIVORCE 37 
--I86g, ss. !2, 13, 14, 17-See DIVORCE 5 
--1869 s. 17-See DIVORCE 5· 
--I86g, s. 55,-See DIVORCE LAW 8 
DIVORCE: BUDDHIST LAY:-See BUDDHIST LAW: DIVORCE 79• 
DIVORCE LA w-orde?· of a .Divisional Judge in Upper Burma unde1· Indian .Divone 

Act (IV) of 186g-1zo appeal agaimt such 01·der to Chiq Court, Lowe1· Burma 
-ss. 3, 10, 55, hzdian .Divone Act, 186g-s. 28 {I) ( d),Lowe1· Burma Courts 
Act, lgoo-s. IO (d), upper Burma Civil Cozwts Regulation, I8g6. 

On a reference to a Full Bench under section I 1, Lower Burma Courts Act, 
1900, of the following questions:-

"In the event of a Judge of a Divisional Court in Upper Burma acting in his 
capacity as District Judge under the Indian Divorce Act dismissing a petition 
presented under section ro of that Act, does an appeal from such order of dismissal 
lie to this Court?" 

It was held that since section 55 of the Indian Div6rce Act provides for an 
. appeal only to the Court to which an appeal lies from a·decree or order passed in 
-,the exercise of.original civil. jurisdiction, and no appeal lies from a decree or order 
.of a Divi~ionaL(o,urt jp,_Upper Burnia passed in the exercise of such jurisdiction, 
the result is that there is no CourHo-which an appeal: -lies-from .a decree or order 
of such Court under the Indian Divorce Act, and the answer to the question 
·eferred must be in the negative. 

Percy v. Percy, (1896) I.L.R. I8 All., 375, referred to. 
Willt"am Edmund Hardi1Zge v. Hmrietta Eliza Hardi11ge g; 

DOCTRINE OF " MENS REA " As APPLIED To-liable to crimmal p1·osecutimt
itzterpretation of statutes-" persotzs" Indian Petzal Code, s. 482 and 486-see 
CORPORATIONS • • 306-

DOCUMENT PUT IN EVIDENCE BY DEFENCE DURING CROSS-EXAMINATION OF 
PROSECUTION WITNESS-evidence adduced by accused,-ss. 289, 292, Crimi· 
nal Procedun Code,-See REPLY, PROSECUTOR's RJGHT OF 84. 

DUTIES OF OFFICERS OF THE COURT-mistake oj counsel in stamping a plaint 
which is time-barred-refund o.f cmwt foe-Sea PAUPER Al'PEAL 9a · 

DRUNKENN;;;s~-mzsomzdtzess of nzz'nd-tempo1·my dementia-loss oj selj-cont1·ol-
burden of proq/-ss. 84, 3 24, 3 26, Indian Penal Code. 

A after partaking of intoxicating liquor walked two miles in the sun to a village 
where he was hit on the .. head by B. He pursued B to a certain house but not 
finding B there he attacked and wounded with a da five women who were in the 
house. 



INDEX. 

The Civil Surgeon thought that the accused was not fully·respolisible for his 
·.actions owing to the mental state caused by the wound on his head, i:he alcohol he 
had taken and the walk in the sun. 

It was held that the facts were not sufficient to bring the case within the pro
visions of·section 84 of the Indian Penal Code. The term " Unsoundness of 
mind" as used in that section cannot be construed so widely as to cover the loss 

·of self-cc;mtrol following a hostile blow on the head. The assault on the women 
·was the ourcome of disapr.oirited rage. 

PAGJI 

Mazmg Gyi v. I£ing-Emperor 13 

E 

'ENDANGERING TilE SAFETY OF ANY PERSON-negligence·if Raz"lway SC17Jant-
s. IOI, Indian Railways Act, I890-See RAILWAY sERVANT 72 

iEYIDENCE AcT, I872, S. 32, SUB-S. (I) AND (3). 
A was present among•t a band of dacoits engaged in committing dacoity. 

He was there in his capacity of assistant to the police to whom he had 
previously given information that a dacoity was going to take place. He was 
mortally wounded by the police. He made a "dying :>tatement" incrimi
.nating certain persons as his companions. 

Held,-that such statement could not be admitted as evidence in the trial 
·of his companions for dacoity under sub-section (I) of section 32 of the 
Evidence Act, 1872, as the cause of his death came into question o11.ly 
>indirectly and incidentally. 

Held,-further, that under the circumstances his statement would not have 
exposed him to a criminal prosecution and so it could not ·be admitted under 
sub-section (3) of the section above quoted. 

Nga Te v. King-Empe1·or 33 

'EVIDENCE AcT, s. 92, PROVISOS 2 AND ·s-See CRIMINAL BREACH OF TRUST I6 

EVIDENCE ACT, S. IOS-keepin.l( place jor drawing-responsibility oj members oj 
Club Committee-bzwden if proving authmity.-Indian Penal Code, s. 
294A-See LOTTERY 3I9 

EXECUTED." MEANING OF THE EXPRESSION-in the Indian Stamp Act, 
I899--s, 2, Indian Stamp Act, I899· 

An instmment not signeQ is "not executed" within the meaning of the 
;Indian Stamp Act, 1899, and need not then be stamped. . .... 

The mere fact· that such ··an- instrument is not "executed" within the 
meaning of the· Indiaii·,.'Stainp Act-; does- not-- necessarily ·imply 'that the 

.instrument is. jncomp!~!~ Jor. the purposes for whkh it was drawn u~. 
In r:e Chet Pq (Reference made hy the Officiating Financial Commis-

sioner, Burma, under section 57, Stamp Act). "7 
:OEXECUTION PROCEEDINGS-satiifaction qj decree out if Coti1't-jailun '!f judg

ment-debtor to apply , Cozwt executing decree to record satisfaction,-s. 47, 
Civil P1·ocedure Code. 

The second respondent obtained ~ decree for Rs. 8,890 in the District 
Court of Ramnad against the plaintiff-appellant firm and having got the 
decree transferred to the District Court of Pegu was getting it <:xecuted in 
the latter Court. The plaintiff-appellants allege .that the decree had been 

. adjusted out of Court by the payment of Rs. 6,6oo and sued in the District 
Court of Pegu for a declaration that the decree passed in the Ramnad Court 
had been satisfied and could no longer be executed. The District Court 
rejected the plaint. · 

· Held,-on appeal that the relief claimed obviously fell within the terms of 
:section 47 of the Civil Procedure Code and the plaint was rightly rejected. 

Azizam v. Matuk La! Sahu, (I893), I.L.R., 3I Cal., 437; Laldas Narandas 
v. Kishordas, Devidas and others, (1896), I.L.R., 22 Born., 463; Bai7'al;ulu . 

. and !;mother v. Bapanna, (I892) I.L.R. IS Mad., 302; Maung Myaing v . 

. Maung Shwe Hmon, P.T.L.B., 62I followed. 
Palaneappa Chetty v. ·M. S. Somasundaram .Chetty 367 
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FILI.~L RELATIONSHIP, ABSENCE OF-See BUDDHIST LAW: INHERITANCE 31• 

Fq<DING, NECESSITY OF A DEFINITE, AS TO BREACH OF CONDITION-ss. 337, 
339, Cri11.i1za! Procedtwe Code, I8g8-See PARDON, TENDER OF- . • I' 

FOREIGN JUDGMENT-judgmmt given. ex parte-s. 13, Civtl Procedure Code, 
1908,-See RE%JUPICATA , • • • • • • • 56 

FRAUDT'LENT PREFERENCE -,.surety-creditor-See PRESIDENCY TOWNS INSOL· 
' VEN<-Y ,ACT, 1!'09, S, 56 44 

G 

GAMBLING AcT, ss. 6 AND 7-Irregular addition to list of articles-p1·esumption 
whe1z not affected-" c,;ub" when a "common gaming house," 

Before the presmppti<.>n referred to in se!:tion 7 of the Gambling Act can 
arise, the provisions of sectiqn 103 of the Criminal Procedure Code with 
regard to se-rches must have been complied with,. but a list of articles found 
in the course of a search, if properly made, is not necessarily invalidated by 
subsequent additions. 

A "Club" is legally a person· and a " Club house" may be a "common 
gaming,house" within the meaning of the Gambling Act. 

Htaung v. King-Emperor 275 

G1FTs-Settlement,-creation of life estate,-Burma Laws Act, I8g8,-See 13 
(2)-T1·anger of Property Act, 1882, ss. 2, 20, 21, 123, 129.,---See MAHO· 
MEDAN LAW 123 

GOVERNMENT OF INDIA AcT, 1858, ss, 65, 66, 67-See POWERS OF LEGISLA· 
TICN IO 

GRANDCHILD OF DECEASED (SON OF THE ELDEST DAliGHTER) CLAIMING AS 
AGAINST A SON OF DECEASED-See BUDDHIST LAW: INHERITANCE 27 

H 

HIGH COURT ON REVISION, DISCRETIONARY POWER OF---,Crbitina/ Procedure 
. Code, ss. 234 and 239-See Mif]OINDE~ OF CHARGES 272 

HIGH COURT,' POWERS OF, TO REVISE ORDER OF A CIVIL COURT SANCTION· 
ING .A PROSECUTION-ss, 439,: 476, .. Code l!f. Crimina! Procedure-See 
REVISION 76· 

H~RE ANJ?. PURCHASE. AGREEMENT-bailor atzd bai/ee.-Criminal Breach of 
Trust-See CoNTRACT 298 

INDIAN CONTRACT ACT-See CONTRACT ACT, 

INDIAN COUNCILS ACT-See COUNCILS AcT. 

INDIA:< DIVORCE· ACT-See DIVORCE AcT. 

INDIAN DIVORCE ACT (IV OF 1869) SS. 7 AND 45~1naning of right.r and 
principles-procedure governed by· Civil Procedure Code, s. 99-:-burden qj: 
prooj. . · 

The plaintiff-respondent sued his wife (the defendan~-appellant) an,d 
obtained. a decree for the restitution of. conjugal rights. The. wife . a!lmitted 
having gone. through a form of marriage in -.:burch,. but alleged that she had 
done so under coercion. The Judge on the Original Side cailed on the wife 
to begin. It was urged on appeal that under section 7 of the Indian 
Divor<;e Act the.p~qp«::r. princ!p!~~.tq ·follow. in:· this matter were. those of 
English law. 
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XIV INDEX. 

Held,-that the present matter was one of pro~edure and as such gover~e~ 
by section 45 of.the Indian Divorce Act and sectwn 99 of the Code of Civil 
Procedure, and that even if appellant ought not to have been called apon to 
begin, as she had not been prejudiced by being so called upon, she cr_,uld not 
have decree upset on th~t account. 

Held,-further tbat as appellant admit~ed h_avin&" gone through a form of 
marriage, it Jay on her to prove the marnage mvahd. . . -~. . 

Held,-f~nther that absence of demand was no grounfl for dism1ssmg the 
suit. 

PAGE 

A. v. B., (1898), I.L.R., 22 Bom., 6I2 followeci. 
Burrou.~hs v. Burrough~, (r862), 2S. & T., 544 referred t0. 
Savuriammal v. Santiago . . 347 

INDIAN EVIDENCE ACT-See EVIDENCE ACT. 
INDIAN LIMITATION AcT-See LIMITA'IION ACT. 

INDIAN MERCHANT SHIPPING AcT, I859, SS. 35, 55, 56-See 'WRONGFUL 
DISMISSAL 22 

-- I859, SS, 55, 56, 35-See WRONGFUL DISMISSAL . . 22 
INDIAN PAPER CURRENCY ACT-See PAPER CURRJ>NCY AcT. 

INDIAN PENAL CODE-See PENAL CODE. 

INDIAN PENAL CODE, SS. 71, 420.-See BANK BALANCE SHEET' I43 
INDIAN PENAL CoDE, s. 294A-keeping place jor d!·awing-1·esponsibility qj 

members qj Club Committee-burden of proving authority-Evidence Act, 
s. 105-See LOTTERY JI9 

:JNDIAN PENAL CODE, SS. 482 AND 486, " PERSON "-liable to criminal 
prosecution-doctrine of mens rea as applied to-interpntation of statutes-
See CORPORATIONS ; . . . • • . . . . 306 

.INDIAN RAILWAYS ACT-See RAILWAYS AcT . 

. INDIAN STAMP ACT,-See STAMP ACT. 

INDIAN SUCCESSION AcT NOT APPLICABLE-estate o/ persons of mixed Hindu, 
Indian and .Bunnese descent-Probate and Administration Act, ss. 23 and 
41-See ADMINISTRAT!GN . 362 

INDIAN TRAMWAYS ACT-See TRAMWAYS ACT, r881), 

~I.NiiE.RiTA~CE: Bl.\D~HIST LAW·::-:S.c~ Eu~DHr~r .LAw: INHERiTANCE . 

. INSTALMENT; PAY~J!-~'1?-. OF l?..E.CR]i:J!; B:L.Ordet::XX;.-Rzele ir;~ Civil Procedure 
.. _,.Code, . r'9o8:_See DECREE 7J 

.lNTERl'RETATION OF STATUTEs-" person" Indian Penal Code, ss. 482 and 
486-liable to criminal proseou#on-doctrines of mens rea as applied to-see 
CORPORATIONS 306 

J 

.«JAIL," MEANING OF THE WORD, IN THE CODE OF CRIMINAL PROCEDURE-
See CRil\llriAL PROCEDURE • • 62 

jOINDER OF CHARGES-Criminal·Procedure-s, 239, Code of C'·iminal Procedure 
-meaning of'' same offence" in'-. 

Two persons accused of an offence cannot be tried together if the prosecu
tion cases against them are mutu?-llY exclusive. The words "accused 
of the same offence" in section 239 of the Code of Criminal Procedure imply 
that the co-accused have acted in concert or association. 

Azim-ud-din v. King-Emperor .68 

.JUDGMENT-DEBTOR-burden of proving cause for exemption jrom imprisonment-
Civil Procedure Code, Order 21, Rule 40 (2) (d). · 



INDEX.: 

A judgment-del:itor is primli facie liable to be committed to jail for failure to 
4>ay a debt, and ._it lies on him to prove poverty or other cause for escaping 
that liability. . _ 

Whether or not the decree ir. execution of which it is sought to imprison 
the judgment-debtor is payable by instalments, the Court should refuse to 
direct his release if it is clear that he has since the date of the decree been in 
a position to paj a substantial part of the amount due and has refused or neg
lected without cause to <1o so. 

PAGE 

r..'l·a~- R. Cowie&~ Company v. "V. H. A. Skidmore 339 
JUDGMENT GIVEN EX PARTE -s. 13, Civil Procedure Code, 1908-See REs 

JUDICATA 56 
JURISL'ICTION-nlSm.all Cause Court-na!ttre qj suit-nature qj d~te1;ce. 

As the question for decision was whether the plaintiff, who had applied for 
a refund of security given, had duly performed hi~ work as manager, the 
defendant was entitled ~o try to prove that he had not done so. The Court 
of Small Causes which heard the case was not debarred from going into this 
question even if it was not competent to go into accounts Such a Court in 
determining whether it !,as· jurisdiction or not must look to the nature of the 
suit as brought by the plaintiff and not to the nature of the defence. A 
defendant has no power to oust the Court of a jurisdiction which it otherwise 
has by the mere raising of a defence. 

M. Dorab_jee v. Havabee • • 20 

JURISDICTION OF CIVIL COURT-Claim as to ownershtp o_/ crop.•-Land and 
Revenue Act, ss. 55 and 56. 

A claim to the ownership of crops is not the same thing as a claim to the 
use or enjoyment of the land on which the crops are grO\vn. 

A Civil Court may inquire as to possession incidentally and collaterally and 
for the purpose of deciding who is entitleu to the crop and in so doing does. 
not exercise jurisdiction as to a dispute "as to the use or enjoyment of land" 
within the meaning of section 56 of the Lower Burma Land and Revenue Act. 

Hla Dun v. M. L. R. jlf. Chetty firm 294 

jURISDICTION OF DIVISIONAL COURT-residence qj hztsband atzd wife-ss. 3 (2) 
{3), 12, I3, 14, 17, Indian Divorce Act, 1869-See DIVORCE . . 5 

JURY-ques#ons to jury-reconsideration qj ve,-dict-ss. 302, 303, 307, Criminal 
Procedure Code, 1898-See CR,I:MINAL PROCEDURE 140 

K 

YINWUN MINGYI'SD!GEST, s. 163-See BUDDHIST LAW: INHERITANCE 27 

L 

.LAND AND REVENUE ACT, SS. 55 AND 56-Claim as to- owtzershz"p qj crops-See 
JURISDICTION OF CIVIL COURT 294 

LANDLORD AND TENANT-See LESSOR AND LESSEE 42 

LEASE TO TWO PARTNERS OF A FIRM-See LESS()R AND LESSEE 42 

LEGAL PRACTSIONERS--7'emU1teratim-class o/ busilt~s in a Cotwt-business 
outside a Court-District Court only place in wht'ch agreement may be filed-, 
s. 28, Legal Prac#tioners' Act, 1~79· · 

Section 28 of the Legal Practitioners' Act, I879, applies to all agreements 
between a pleader and his client respecting the amount and .rhe manner of 
payment for the whole or any part of the former's services, fees, or disburse
ments in respect of any sort of business done or_to be done by the pleader for 
.the Client. 

Tho.mas Game v. U Kye ~. • • - 6 
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LEGAL PRACTITIONERS' AcT, I879, S. 28-See LEGAL PRACTJT!Ol'(ERS 

LEGISLATION, POWE~S OF-See PoWERS OF LEGISLATION-

LEssoR AND LESSEE-lease to two pa1·tners if a Jinn-Habi!ity if third pa1·tner 
there~m-use and occupation. 

Two of the partners in a firm rented a house from A and thereupon the 
firm went into occupation of the premises. One- of the conditions of the 
deed of partnership was that no agreement on the part of the firm should be 
made unless assented to and signed by each ~.nd every · .1ember of the firm. 
A sued the third partner, who had refused to agree to or sign tl.e lease, fo~ 
" use and occupation" of the premises. 

Held,-that under the circumstances the defendant was n<'l bound by the 
agreement and that any in case no suit for "use and o.ccupation" lor a.perio.d 
covered by the lease would lie. .. 

Ragoonathdas Gopa!das v. Mora1ji Jutha, (1892) I.L.R. I6 Born., 568, 
followed. 

Chinnammmmja Ayyangar v. Padma?Jatha Pillaiyan,. (I 896) .I. L. R. 19 
Mad., 471, distinguished. 

J. D. Pappademetn'ott v. Rose Halliday 

LETTERS OF ADMINISTRATION-withdmwal if appli(a/ion-erroneot'S dis-
1Jtissa!-can,·ellation if o1·der-procedm·e in contentious cases-01·der ILY, 
R:tlc 9, Order XVII, Rules 2 and 3 and 01·de1· XLIII, Code' if Civil 
P1·ocedure, 1908-ss. 83, 86, Probate and Administ1·atio1t Act, 1881. · 

A applied for letters-o.f-administratio.n to an estate. The application was 
returned fo.r amendment. A then applied to be allo.wed to withdraw the 
applicatio.n. No. o.rders were passed o.n this application and when the case 
was called at the expiry of the six months allo.wed fo.r amendment the o.riginal 
applicatio.n was dismissed. Later, o.n an application to re-open the case, the 
Judge allowed the petition fo.r letters to be withd,awn. 

When returned for amendment the case came under Order XVII, Civil 
Pro.cedure Code, 1908. The applicatio.n was dismissed under Rule 2 of that 
Order ann the Judge had autho.rity under Rule 9 o.f Order IX to set aside the 
dismissal. Under Order XLIII no appeal lies against his order in spite o.f 
sectio.n 86 of the Pro. Late and Administration Act, I88I, which refers only to 
orders made by virtue of the powers conferred on a Judge by that Act. The 
section applicable is section 83 whereby the procedure in contenti01.1s cases is 
governed by the Court of Civil Pro.c.edure. 

Ngwe HmtJn v, 111a Po 

. LIABILITY. OF- SUPERViSJ~G. AR1:1li'I.CERS OR wo:RK~EN....:..See. WORKMEN's 
·: ·· · BREACH oF CoNTRACT AcT · ·· · · 

LIBEL-privilege-statements made in answer to enquin"es by po!ice.o!Jicers-s. 161, 
Code qf Criminal Procedzwe, 1898. 

Statements made in answer to questions asked by a po.lice officer making 
general enquiries as to the names of bad characters (with a view to ultimate 
action under the preventive sections of the Co.de of Criminal Procedure) are 
"privileged" but no.t " absolutely privileged." 

Methzwam Das. v. Jaggamzath Dass, (1901) I.L.R. 28 Cal., 794, disti-n-
guisl•ed. . 

Han·ison v. Bush, 25 L.J., Q.B., 25 (at p. 29); Stuart v. Bell, (1891). 
2 Q.B.D., 341 (at p. 346); referred to. 

In a suit for damages for slander w~ere the slanderous· statement is made 
on a privileged occasion the burden of showing actual malice .. is ~brown 
upon the plaintiff. The defendant may then pro.ve that the statement is true 
or that he honestly- believed it to. be so. 

Hebditch v. Mcilwaine and others, (1894) 2 Q,B.D;, 54.c (at p. 58);. 
follo.wed. . 

Lu Gale v. Po Thein 

LIFE ESTATE, CREATION OF-gijt-settlement,-Burma Law5 Act; 1898; s. 
13 (a)-Tranifer of Property Act, 1882, ss. 2, 20, 21, I2J, U9.'-See .. 
MAHOMEDAN LAW 
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LIMITATION-adverse possession-Mortgage-Transferee of mortgagee.-Indian 
[..imitation Act, Articles I34, 144, 148. 

The plaintiff-respondent's father mortgaged a parcel t:Jf land ; and one of 
• their relatives, A, obtained possession of the land on payment of the 

mortgage money {though noc under circumstances that would constitute a 
redemption). A subsequently :;;!lowed himself to be dispossessed by B; 
and the land descended from B to D. B's possession ·dated sixteen years 
back from the date of ins~;tution of the suit. · 

he.'.i,-that 11. suit for redemption was barred by Article 144 of the Ist 
Schedule of the Limitation -'\ct, and that Article 148 did not apply. 

As the plaintiffs hap attained their majority more than three years before 
the filing of the suit, they were not entitled to an extension of time under 
section 6 of t:.e A~t. 

Semble,-Article I34 (relating to a suit against a-transferee from the 
mortgagee) would also !lot apply to the case. 

xvii 
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Shwe Pi v. YuMa • 97 

LIMITATION-Suit for money in consideratimt for which temporary possessz"mt 
qf land has been given and lost,-Article applicable to-effect o/ taking 
tj' projzts oftke land in lieu o/ interest in extending the period o/ limitation 
-s. 20, Limitation Act, 1908, Schedule I, Article 97-

Defendants-respondents owed plaintiffs-appellants a debt which 
ordinarily would have become time-barred; but in I906 the former trans· 
ferred to the latter the possession of a parcel of land under an agreement 
by which (according to the former) the latter were to take the fruits of the 
land in lieu of interest on the debt. The defendants-respondents subse
quently instituted a suit for redemption, wher. the plaintiffs-appellants 
pleaded that the transaction was an outright sale. The Township Court 
decided in that suit that, there being no registered deed of any kind 
embodying the transaction, there had been neither sale nor mortgage and 
gave a decree giving · defendants-respondents possession of the land. 
The plaintiffs-appellants then brought the present suit to recover the 
debt. The District Judge in appeal held that the claim was based on the 
original debt and dismissed the suit as time-barred. I 

Held, -that the suit was in effect one for money pai<j upoi! an " existing 
consideration" (viz. possession of the land) which had "subsequently 
failed'' by reason of the defendants-respondents' recovery of the land; 
and that ·Attide 97 of the. 1st- Sd:iedu1e of the Limitation Act, I9o8, applied; 
.and the suitowas·therefore._no.Ui~p~~-.Rarred; - · 

Semble,-in any case the taking (by agreement of the parties) of the 
profits of the land in lieu of interest would be payment of interest as such 
by the debtor within the meaning of section 20 of the Limitation Act, 
1908. 

Gummkh Singh & others v. Chandu Shah, (I888) Punjab Records (Civil), 
p. 527, folJowed. 

Parangondan Nair v. Pcrumtoduka .!!lot Ch~ta & others, (1903) I. L. R. 27 
Mad., 380, referred to. · 

Maun,l! Kyan v. Maung Po 138 
LIMITATION Act, 1908, S. 5, SCHEDULE I, Art. I7o--See PAUPER APPEAL 90 

LIMITATION AcT, ARTS. 134, 144, T48-'adverse possession-mot·tgage-
Transfiree o/ Mortgagee-See LIMITATION . 138 

LOTTERY-keeping place for drawing-responsibility Of members of Club 
Committee-burden <j proving authority-Evidetzce Act, s •. 105-Indian 
Penal Code, s. 294A· 

The· five accused were members of the Committee of the Indian Telegraph 
Association, which had its Club premises at 279, Dalhousie Street. It was 
admitted that lotteries, in which the public by application to a member of the 
Association were able to take part, were managed by the Association, but it 
was denied that the accused who were only a portion of the Committee 
could be held to have kept a place for the purpose. of drawing a lottery within 
the meaning of section 294A ofthe Indian Penal Code. It was. alleged that 

3 
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as the p1emises in Dalhousie Street were also used for the· purposes of a 
social club, they could not be said to have been kept for the purpose of draw
ing a lottery and that as a matter of fact the income derived from the lottery 
had been assessed to income-tax by the Collector and the lottery had been 
authorized by Government. 

Held,-on a reference by the District Magistrate of Rangoon under sections 
451 and 307 of the Criminal Procedure Code-

( I) that it being clear from the evidence that the C Jmmittee did controlc 
the club premises and business, the Committee must be held to h:.ve "kept•a 
place" within the meaning of section 294A, 

(2) that the five accused who were all active members "Jf the Committee 
were each responsible for the drawing of the lottery, which was conducted in 
furtherance of the common intention of all, 

(3) that to bring a place within the operation of section 294A it is not 
necessary to prove that it was used exclusively for the purpose of a lottery, 

(4) that the mere fact that the Collector, a Revenue Officer, had taxed the 
proceeds of the lottery could not ·be taken to indicate that Government had 
sanctioned the lottery, that under"section 1o5 of the Evidence Act it lay on 
the accused to prove that the lottery had been authorized by Government and 
that this they had failed to do. 

fenks and others v. Tterpin mtd another, (I 884), L. R. I 3 Q. B. D., 505 ; 
Ramanjam Chetty and nine others, Weir's Law of Oftences and Criminal Pw
cedure, p. 252 ; Rex v. James, (I902), L. R. I. K. B. D., 540 ·at 545 ; The 
Apothecaries' Company v. Warburton, I Carrington and Payne's Reports; 
p. 538; Martz'n v. Benjamin, (1907), L. R.I. K. B. D., 64 referred to 
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King-Emperor v. A. J. Cooke 319 
LOWER BURMA COURTS AcT-See BURMA COURTS AcT. 

M 

MACHINERY-Assessment tif-Burma Municipal Act, I898, s. 46, sub-ss. (z) & 
(-¢), s. 72-See TAX II9 

·MAHOMEDAN LAw-gijt-settle,ent-creation of lije estate,-Burma Laws 
Act, 1898, s. I3 ( 2),-Transjcr qf Property Ad, I882; ss. 2; 20, 2I, 
~-IZJ, .. 129i:·.~~ -·'- ~-.: .. .. . . . ... ···-··:::_ ~. 

,, :';l'che Mahmnedan, Law is· to be applied in ail suits instituted il). ·the Chief: 
Court of Lower Biirina relating fo gifts among Mahomedans. 

The creation of a life-estate is inconsistent with Mahornedan Law, and, 
where a life estate is attempted to be created, the donee takes an absolute 
title. · 

Abdul Wahid Khan v. Mussumat Nuran Bibi and others, (I885) 
I2 I. A., 9I; Abdoola Khakibhoy Readymoney v. Mahomed Haji Suleman, 
( I905) 7 Born. L. R. 306 ;. followed. 

Umes Chunder Sirca~ v.. Mussumat Zahoor Fatima and others, (I889) 
I7 I. A., 20I distinguishe<:J.. Fatima Bibee v. Ahmed Baksh, ~I903)I.L.R. 
3I Cal., 3I9; Mul#ck Abdool Guffoor and another v. Muleka and others, 
(I884) I.L.R. IOCal., III2; Yusuf Ali v. Collectort![Tippera, (r882) 
I.L.R. 9 Cal., I38. Mussu11:at Hameeda and others v. Mussumat 
Budlun, (I87z) I7 W. R., 525; Suleman Kadr v. Dorab Ali Kha11, (I88I) 
I.L.R., 8 Cd., I; Abdul Gajur and others v. Niza Mudin, (I892) 
I.L.R. I7 Born., I, referred to. 

P. M. P. A. N. Annamalay Chetty v. Shaik Mohomed Ismail 123 

MAINTENANCE,-arrears l!J-recovery tif-Code q Criminal Procedure, ss. 386, 
3&7' 488, 490 . • . . .. .. .. .. 

When a person ordered, under section 488 of the Code of Criminal Pro
cedure, to pay maintenance has ceased to reside in the jurisdiction of the 
Magistrate who passed the order, an order for the recovery of arrears may be 
made either by the Magistrate who passed the order for payment of main-
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PAGE 
tenance or by a Magistrate having jurisdiction in the place where such 
person resides. · 
~he Queen v. Karri Papayamma, (r88r) I.L.R. 4 Mad., 230 followed 

in (part). 
• Ma Thaw v. King-Emperor I 16 

.MAINTENANCE-Marnizge law applicable-Chinese Buddhist-Criminal Procedure 
Code, s. 488. · 

A woman cannot obtain a maintenance order under section 488 of the 
Crimin>-L-Procedure Code un.ess she can prove that she . was respondent's 
wife according to his own personal law. A Chinaman or semi-Chinaman 
may adopt many Burmese Buddhist customs, yet remain a Chinese Buddhist. 

Pwa Me v. San Hla , · · 270 

MAINTENANCE-:Per.";,d CJ· , imprisomnent i1t difazelt '!/ payment-Criminal 
Procedm·e Code, s. 488 (3). 

The maximum sentence which may be imposed on any one occasion under 
section 488(3) of the Crimii1-al Procedure Code is one month. . 

Q. E. v. Narain, (1897), I. L. R., 9 All., 240 ;. Ma Me Ma v. Mra Tha 
Tzen, P. J. L. B;, 316 followed. 

Mamzg Po v. Ma Myit, I. U. B. R., (1902·03), Criminal Procedure, 3 
referred to. 

Allapichai Ravutherv. Mohidin Bibi, (1896), I.L.R., 20 Mad., 3; Bhiku 
Khan v. Zahuran, (1897), I. L. R., 25 Cal., 291 dissented from. 

Zaw Ta v. King-Emperor 3$1 
MARRIAGE~agreement in restraint o/-Contract Act, s. 26, applicable to 

second or subsequent ma1'1 iage. 
Any agreement in restraint of marriage is void, and it does not matter 

whether the marriage restrained is a first or a subsequent marriage. Nor does 
it matter that the person whose marriage is restrained is not himself a party to 
the agreement. 
' U Ga Zan v. Hari Pru 304 

'fii'ARRIAGE-Hindu man mtd Burmese Buddhist woman-mortgage '!/joint 
property by the matt inv'alz'd as agaz"nst the woman. 

The plaintiff-respondents sued the defendant-appellants on a registered 
mortgage deed. The defendant-appellants cohabited togeth~r as husband and 
wife, but were not legally married. It was not proved that Ma Myit had 
executed the deP.d. It ·,vas alleged however that as Rathna Pillay admitted 
having told ·Ma Myit of the mortgage he had made and_ she_entered no pro· 
test to the plaintiff-respondents; she had acquiesced in the mortgage. · · · 
· ·Held,-that mere submission to an· act when complete,: is altogether. 

different from acquiescence in an act still in progress, and that the only relief 
to which plaintiffs were entitled was a simple money decree against Rathna 
Pillav. 

Rdthna Pillay v. N. P. Firm 301 

MARRIAGE, DISSOLUTION OF-See BUDDHIST LAW: INHERITANCE 31 
lo(ARRIAGE LAW APPLICABLE-Chinese Buddhist-Cn"minal· Procedure Code, 

s. 488-See MAINTENANCE 270 
MASTER AND SER V ANT-justijiable dismissal. 

Misconduct inconsistent with the faithful dischaxge by a servant of the 
duties for which he is engaged is good cause for his dismissal. 

Po Kin v. ilfaung Kala 264 
MERCHANT SHIPPING AcT-See INDIAN MERCHANT SHIPPIN~ ACT. 

MISDIRECTION OF JURY,-distinction betw~m "presumptions" and "inferences" 
suggested to the fury-See BANK BALANCE SHEET • • . • • • 143 

MISJOINDER OF CHARGEs-Two persons jointly tn"edfor two distinct tif!ences com· 
mitted jointly-Cn"minal Procedure Code, ss. 234 and 23~iscretionary 
power '!/ High Court 01t revisi01t. 

To enable more persons than one to be charged and tried together for more 
offences than one, the offences must all form part of the same transaction. 
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Sections 234 and 239 of the Criminal Procedure Code canno~ be read together 
so as to permit of 2 persons accused of two distinct offences of the same kind, 
in both of which both men took part, being tried jointly at the same trial for 
the two offences. A High Court is bound on appeal to set aside a trial in 
which persons have been jointly so tried. If, however, it is acting on revision, 
its powers are discretionary. 

Budhai Sheik v. King-Emperor (1905), I.L.R. 33 Cal., 292 followed. 
Subramauia Ayar v . . King-Emperor (1901), I.L.R., 25 Mad., 61, and 
King-E1!zperorv. Tha Byaw (1908), 4 L.B.R., 315 rt>ferred to. 

Po M11a v. King-Emperor . . . • . · • 

MORTGAGE.-Adverse possession-Transferee or mortg.zgee-Indian Lzmitation 
Act, Atts. 134, 144, 14S-See LIMITATION 

MORTGAGE-moveable propen)'-bonii fide inczembrancer in po_ssessi"tt withoz.t 
notice'!! ptior claim. 

It is settled law that a bont1 /ide incumbrancer with0ut notice who is in 
possession of moveable property is to be preferred to au incumbrancer whose 
security is of prior date. If the latter alleges that the former had notice of 
his claim, he must be required strictly tn prove this. 

Manackjee Pallanjee v. S. A. Meyappa Chetty 

MORTGAGE OF }OINT PROPERTY BY THE MAN INVALID AS .AGAINST THE 
WOMAN-Hi'ndtt ma1z and Burme:e Buddhist woman-See MARR,IAf'E 

MORTGAGED PROPERTY-Rem' paid in good .faith i;z advtmce to mortgagor in 
possessiolt-TI·anife1' o.f Property Act, s. 50. 

The defendant had in good faith on October 27th, 1906, paid 5 months' 
house rent in advance to a mortgagor who was in possession and let him into 
possession. On December roth a Receiver was appointed in a mortgage suit 
for the rents of this house amongst others and he subsequently sued the defen· 
dant for the rent for December 1906 and January and February 1907. 

Held,-that the rent paid to the mortgagor by the defendant was paid in 
fulfilment of an obligation made under his contract with the mortgagor and 
that the defendant was protected by section 50 of the Transfer of Property 
Act from having to pay again. 

De Nicholls v. Saunders and anr. (1870), L. R., 5 C. P., 589 and Cook v, 
Guerra (1872), L.R., 7 C.P., 132 distinguished. 

Toon Chan v • .P. C .• Sen, Official Receiver 
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MORTGAGE Sun,-pa1"ties to-qject qj ·non-joinder,-Order· _34, Rule I, Civil 
P'(oeedm·e Code, ·rgo8-'-See CIVIL' PROCEDURE ;j" . • .; - • • 135. 

:~V.:~4MJ.iAPA1'f LAw.c.:...D:f!.te-nupii'iif agre;i11t1it.:.....husba'nd zmdertaking'to lz've with 
wije' s pa1·ents-clivorce-delegation to wife o.f power to pronoi~nce the '' triple 
~~» ' 

A, a Muhammadan, married B, a Muhammadan girl under fifteen years of 
age, promising at the time (inter alia) to live with her parents for three ye~rs 
and not to ill-use her ; and furthermore delegating to her the power to 
pronounce the "triple talak" (divorce) in the case of a breach of any of his 
stipulations. . , 

A, failed to carry out his promise as to residence and also ill-treated her and 
B took advantage of th" power so delegated to her andpronoun.ced the ''triple 
talak." Subsequently A sued for restitution of conjugal rights. The lower 
Appellate Comrt gave A a decree, holding that the promise was void according 
to Muhammadan Law and on gro•'nds of public policy; and that in any case 
the delegation of the power to divorce was of no effect, since sucoh a power 
can, under Muhammadan Law, only be exercised immediately on delegation. 

Held,-that under the circumstances there was nothing in Muhammadan 
Law to render the promise as to residence invalid, nor was it void for any 
other reason; and that the.Muha)llmadan Law allowed a delegation of power· 
to divorce to be exercised, not only immediately, but on the happening of a. 
certain event. 

Tekait ilfon MohiniJe?J2(ldr;li, v, Basanta Kumar Singh, (I90I) I.LR. 28. 
Cal., 751, distinguished. 
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Afazulla Chowdry v. SakinaBi, I L.B.R., 3.5I; Hamidoolla v. Faizun
nissg, (I882) I.L.R. 8 Cal., 327; Meer Ashruf Ali v. Meer Ashad Ali, 16 
W.FL, 260; Ayatunnassa Bcebee v. Karam Ali, (1908) I.L.R. 36 Cal., 23; 
fcllowed. 

Badarannissa Bibi v. Mafiattala, 7 Ben. L. R. 442, referred to. 
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Mi Nafizte Nissa v. Bodi Rahman 48 
MUNICIPAL AcT, 1898, S. 46, SUB-SS. (I) & (4), 5. 72-See TAX 119 

N 

• . NATURE OF SUIT-nature if deje1ue-See JURISDICTION 

.. NEGLIGENCE OF I'ROMisb"t CAUSING ACCIDENT, ~!AXIM 
c. NON REMOTA SPECTATOR" NOT APPLICABLE IN 

ACCIDENT 
0 

. . 
" CAUSA PROXIMA 
SUCH CASES-See 

. NEGLIGENCE OF RAILWAY SERVANT-endang-er£ng the safety of any person
s. JOI, Indian Railways Act, r8go-See R'>ILWAY SERVANT 

.NON-JOINDER, EFFECT orr-parties to .Mortgage Suit-Order 34, Rule 1, Civil 
Procedun Code, Igo8,-See CIVIL PROCEDURE 

0 

·OFFENCE, ABETMENT OF-s. 3, f;Vhipj;il(l{ Ad, Igog-r. 109, Penal Code. 

20 

105 

72 

135 

Persons (other than juvenile offenders) convicted of abet11tc1lt of theft (or 
of any other offence specified in section 3 of the Whipping Act, ryo9) cannot 
be punished with whipping under the provisions of that section. 

King-Emperor v. Po Han · 63 
·OFFlCERs-seamen-r~l[hts if action for wa,g-es-restriction imposed by s. 35, 

Men·hant Shipping Act, I859-See WRONGFUL DIS/viiSSAL 22 
·ORDER OF DIVISIONAL JUDGE IN UPPER BURMA UNDER INDIAN DIVORC~: ACT 

(rv OF J 869)-uo appeal against such order to Chief Court, l-owe1· Bur ma-ss. 
ro, SS, Indian Divo1·i:e Act, ,S6g-s. 28 (I) (d), Lowe· Bm·ma Cmwts 
Act, T900-s. Jo (d), Upper Burma Civil Courts Re,![ulations, 1896-See 

·DIVORCE LAW . • • 8 

'QRiiER OF A PUBLIC SERVANT~di!obedience of-s .. r88,_ Incj}a1~ l~enal.c;ode-See 
·PUBLIC·SERVAN'i."· ·. . .~ . . 75 

p 

·pAPER CURRENCY ACT, 1910, S. 26-See PROM.!SSORY NOTE 

PARDON, FORFEITURE OF-See PARDON TENDER OF

J'ARDON, TENDER OF-joJ:feiture '!!pardon-procedure prior to tdalfor offonce in 
respect if whz"ch pardmz was tendered-necessity qf a definite finding as to breach 
if condition-ss. 337, 339, Code qf CJ·iminal Procedure, 1898. 

70 

The Code of Criminal Procedure, 189&, contains no provision tor the witlz
drawal vf oardons. If a Magistrate or Judge cor>siders that an approver has 
foifeited his pardon, he should draw up an order specifically setting forth the 
alleged breach of the condition of pardon and call upon him to show cause 
why he should not be tried for the offence in respect of which the pardon was 
tendered as provided in section 339, Code of· Criminal Procedure. Unless 
the approver admits the alleged breach of condition the Magistrate or Judge 
should hear the evidence relied on as establishing the breach and any rebutting 
evidence which tbe approver may offer and should then record a definite find
ing as to whether there has been a breach or not. A definite finding arrived 
-at in this manner is essential before the approver can be placed on trial. 

To Gale v. King-Emperor •• . • •• I 
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PARTIES TO MoRTGAGE SuiT-ejftct of non-joinder-Order:34, Rztle r, Civ£1 
Proadure Coil1, 1908-See CIVIL PROCEDURE 135: 

PARTNER, LIABiLITY or·-for lease made by other partners qJ a firm-See 
LESSOR AND LESSEE 42: 

PAUPER APPEAL-representation 'qf appeal duly stamped after dismissal of 
apj;licatz'(m to appeal as a pF~uper,-hzdian Limituti:nz Ad, 1908, s. 5 and 
Schedule I, Artirle r7o-duties of '!f!icers qf the Court-mistake of counsel in 
stamping a plaint which is time-barred-refund of CO'rrf.jee. ·· 

A applied to be allowed to appeal as a pauper. The a,)plication °was 
rejected as time-barred, so A stamped his appeal --vith the appropriate Court 
Fee stamp and represented it. In the meantime, h'>wever, the period 
allowed for appealing had expired. 

Held,-( I) that the appeal must be considered as having been nled on the 
day upon which it was presented duly stamped, and, further, 

(2) that A could not plead poverty as "sufficient cause" (within the 
meaning of section 5 of the Limitation Act) for admitting an appeal after the 
ordinary period of limitation prescribed therefor had expired. 

A's counsel asked for a refund of the Court Fee or, the grounds chat he had 
beeu misled by the practice of the Court, and that the clerk of the Court 
should not have accepted the Court Fee. 

Hcld,-that it was not the duty of the clerk to advise counsel- and that, 
counsel having heen heard in support of the appeal so stamped could not 
apply for a refund thereof. 

S. Anawallay v. O.MM.R.M. Chetty finn 90-
PAUPER SUIT-failure to comply with the provisions of Order 33, Rule 2, if the 

Civil Procedure Code, l90ls,-'!ffect qf-Civil P,·ocedun Code, s. I4I, and 
Order 33, Rules 2 and 5. 

c'.n application for permission to sue as a pauper not accompanied by the 
sch~dule of property prescribed by Order 33, Rule 2, of the Civil Procedure 
Code, I908, is not "framed and presented i.n the manner prescribed by Rule 
2 " and should be rejected under Order 33, Rule 5· The explicit provisions 
of Order 33, Rule 5, are not over-ridden by section I41 ofthe Code. Maxim 
'' Generali". 'pecialibus non deroga11 t" applied . 

.!Cali Kumar Sen \'. 1V: N. Burjmjee. . 6 o 
PAYMEJ'<T OF DECREE BY lNSTALMENTS-Order 20, Rule II, Civil p,-o,:cdztre 

Code,_ I'<)08-$e¢ DECRJ>IL. -- . . - · •. ··· 71 

J'ENAL CODE, s, 84n~See- p,R-Ul':/KEJ'!NE_S$. . • • I3 

PENAL c~D'E:-s, 109-=-se~ 6i~~:EN~E:; 'A.i>~~MENT oF- . . 6 3 
-- s. 188-See PUBLIC SERVANT 75 

-- SS. 324, 326-See DRUNKNNESS 13 
PENAL CODE, s. 397-robbery-use o/ deadly •veapou by one o/ a gang qj robbers

ss. 392, 397, Indian Penal Code. 
The use of a deadly w<:apon by one of a gang of robbers does not bring his 

associates within the tenps of section 397, Indian Penal Code. 
Nga .lv King-Empe:or, 6 L.B.R., 41, referred to. 
NgaSein v. ICing-Emperor, 3L.B.R., I2I; Queen-Empress v. Senta, 

I.L.R. 28 All., 404 ; Queen-Empress v. Bhavjya, Ratanlal's Unreported 
Cases, 397 ; followed. 

Po Win v. K£ng-Emp~ror 26-
PENAL CODE, S. 405-See CRIMINAL BREACH OF TRUST I6, 

PLACE OF SurNG-Tran.rfer qf suit-Civil Procedure Code, I908, s. 22. 
A Court will not, by taking action under section 22 of the Civi! Pro

cedure Code, 1908, deprive a plaintiff of his right to choose in which of 
several Courts having jurisdiction in the matter in dispute he shall institute 
his suit unless there is a manifest preponderance of convenience or saving of 
expense in the trial in the Court to which it is sought to transfer th~ suit. 
Tufa Ram and anothet v. Hatjiwan Das and others, (1883), I.L.R. 5 All., 
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6o; Khatifa Bibi v. Ta1-uk Chunder Dutt, (I883) I.L.R. 9 Cal,, 980; 
Geffort v. Rzeckchand Mohla, (I888) I. L. R. I3 Born. I78; Helliwell v. 
Hobsan mtd another, (I858) 3 C. B. R. (N. S. ), 76I ; Durie v. Hopwood, 
~I86o) ; C. B. R. (N. S.), 835; Blackman and another v. Bainton, (1863) 
15 C. B. R. (N. S.), 432; Church v. Barnett, (I87I) L. R. 6 C. P. u6, 
followed. 

A. T. K. P. L. Muthiya Chetty &> others v. L. A. R. Arunachalam 
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Chetty &> one . . · I29 
PLEADINGs-not mere formalities-Ci7!t"l Procedure Code, Orde1· 6. 

P .e<.tdings are not mere formalities, but statements required by law .to be 
true. Any wilft.l falsification of theu, is punishable by the criminal law. 

Tlte B?"itish Indimt Stea1i. Navigation Company, Limited, v. M. N. Fakir 
Mahomed 257 

PLEADINGS IN SEC''),N'p APPEAL-s. IOO, Civil Procedure Code, I908-S«e 
APPEALS 39 

POLICE OFFICERS, STATEMENT MADE IN ANSWER TO ENQUIRIES BY-s. I6I, 
Criminal Procedure eode, I898-See LIBEL 64 

POWERS OF LEGISLATION-suits against the Sec1·etary qf State-n"ghts ove1· laud-· 
1"ight to sue in a Civil Court,-s. 4I (b) of the (Burma) Town and Village 
Lands Act (IV if I898) ultra vires-ss. 65, 66, 67, Government of btdia 
Act, I858-s. 22, India1z Councils Act, I86x. 

Under the provisions of section 65 oithe Government of India Act, 1858, the 
Government of India is precluded from such legislatic•n as takes away the 
right of any person to proceed against it in a Civil Court in a case involving a 
right over land. Section 4I (b) of the Burma Town and Village Lands Act 
(IV of 1898) was held to be ultra vires. 

The Peninsular mtd Orimtat Co. v. The Secretary o/ State for India, 5 Born. 
H. C. R., Appendix I; Vasudev Sadasltiv Modak v. The Collector if 
Ratnagiri 4 I. A., II9; referred to. 

The Se.ntary oj State for India in Council v. f. Moment IO 

PRESIDENCY TOWNS INsOLVENCY AcT, I909, S. 56-fi·audulent p1·efennce
stt1~et).t-'' C?'edz"t01"-" 

The word "creditor" in section 56 of the Presidency Towns Insolvency 
A.:t, 1909 (which avoids as frandulent a paymem made by an insolvent 
debtor in favour of any creditor with a view to prefer ,such creditor), means 
any person who at the date of the payment is entitled, if insolvency super
venes, to claim a ~hare of the iPsoivent's. assets under section 46 of the Act. 
A slirety·i&jnduded in. the latter.section and a payment made to such ,surety, 
before. he has.been called upon.to pay as surety, .may be deemed fraudulent 
and void as· against the Official" Assignee: . . .. . · · · · 

In re Paz"no Exparte Rez"d, (1897) I Q. B.D., >22 ;In 1·e Blackpoo! Motor 
Car Company, Limited. Ham£/ton v. Blackpool Motor Cm· Company, 
Limited, (I90I) I Ch. Dn., 77 ; foilowed. 

Ismail Mamoon Dawoodji v. The Otficz"al Asszg11ee 44 

PRIVILEGE-statements made in answer to enqui?"ies by Police Ojjicers-s. r6I, 
C?"iminal Procedure Code, 1898-See LIBEL 64 

PROBATE-Court .fees payable on-cakulated on nett value- Court Fee>· Act,. 
fa I9 I. · 

The rate at which the amount payable as Court fees on probate of a will 
is to be assessed must be calculated on the nett value of the estate according 
to the scale laid down in :uticle I I of the first schedule to the Court Fees 
Act. 
In the goods if Harriett Teviot Kerr, (I9IJ), 18 C. W. N., 12I followed. 

Catherine Thaddeus, petitiotze_r (in the matter of the estate of Gregory 
Catchick Thaddeus, deceased) . . '"- . . . • • 356 

PROBATE-no fees payable when nett value not above Rs. I,ooo,...:..Court Fees Act, 
s. 19 (viiz) .. 

No Court fee can be levied for probate or letters of administration when 
the nett value of the estate does not exceed Rs. I ,ooo. 
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Harriett Teviot Kerr, (1913), 18 C. W. N., I2I followed. 
Collector tif Maldah v. Nirode Kamini Dassy, (1912), I7 <;;. W. N., 21 

referred to. 
Chin Ah Yaing, petitioner (in the matter of the estate of Chin Cheng 
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Soon, deceased} 559 
PROBATE AND ADMINISTRATION ACT, I88I-procedure itzcontentiouscases under 

ss. 83;.86 tif-See LETTERs-oF-ADMINISTRATION 24 

PROBATE AND ADMINISTRATION ACT, SS. 23 AND 41-estate '!f persons o.f 
mixed Hindu Indian and Burmese descent-Indian Succession Act not, 
applicable-See ADMINISTRATION - 362 

PROBA,TE AND ADMINISTRATION ACT, S. go--meaning q/ exp?Cssiott "person 
interested in the property ".:.-See ADMINISTRATOR, SALE BY 93 

PROBATE AND ADMINISTRATION ACT (V OF I88I), S. 90 \<()-Sale by, 
without coJtsent qf Court-who is person interested-See ADMINISTRATOR 293 

PROCEDURE PRIOR TO TRIAL FOR OFFENCE IN RESPECT OF WHICH PARDON WAS 
TENDERED-See PARDON, TENDER OF- I 

"PROMISSORY NoTE-payable to bea1·eron dem .. md"-s. 26, ,Indian Pape,· Cur-
rency Act, 1910, 

A promissory note payable to any person or order does not, by indorsement 
in bla . .1k, become " a promissory n0te payable to bearer on demand :• :within 
the meaning vf section 26 of the Indian Paper Currency Act, I 9IO ; and . is 
not invalid therefor. 

Maung-Po Tha v. L. D.'Attaides, 5 L.B.R., 191; Jetha Parkha v. 
Ranzchamdra Vithoba, (I892} I.L.R. I6 Born., 689; referred to. 

Sana Eman Sait v. Mooma Ena Mahomed /v.leera Saib . . 70 
PROMISSORY NOTE-ttnstamped~suif }"or consideration-Indian Stamp Act, 

I899, s. 35· 
Where the plaintiff has no cause of action apart from a promissory note 

he cannot sue for the consideration but only on the note : and if that note 
is not duly stamped, a decree cannot be passed thereon, even if the defendant, 
by admitting execution, dispenses with any necessity for " proving" it. 

Ma Ein Min v. Maung Tun Tha, 2 U.B.R., (I897--Igorl 556; followed. 
Bally Singh v. B,~ugwan Dass Kalwur IOI 

.!. ROVINC!AL INSOLVENCY ACT, I9'i, S. 46-appeals how made . .. 
For an appeal against any order not made under ti-}e sections menti.oned In 

_4.6 (2) the leav(!_~f t~e ;Distri.stCourt or the; High Courh must be obtained. 
R. M. 'Rama(eri!_ki;abllayv .. _M..L.. V..!l ... R..A{,jirm . . . 257 

'PuJ3irc sikVANt:~.:oide~-'!1 a,:::..dis~bedie~~~ if~;. IiiB~ -Pen~! Code. 
· Certain persons· erected "zayats" on "land which had been granted by 

the Collector for the purpose of a Karen burial ground. The Collector 
ordered them to remove these buildings, and, as they did not comply, they 
were convicted under section 18~ ofthe Indian Penal Code for disobedience 
of the lawful order of a public servant. 

Held,-that the Collector had no authority in law for issuing such an order. 
Ba Nyun v. King-Emperor. 75 

R 

"RAILWAY SERvANT-negligence of-endangerjng tlze safety qf any person-s. IOI, 
Indian Railways Act, I8go. 

A railway servant cannot be convicted under section IOI of the Indian· 
Railways Act, I8go, unless tie has, by his disregard of the rules, actually 
end~ngered the safety of some person. It is not sufficient that his act might 
have endangered the safety of some person. 

Queen v. Manphool, (1873) 5 N.W.P., 240; Emperor v. Ganesh Das, 
Chaudhri's Indian Cases, 483 ; followed. 
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King-Emperor v.: A. C. Dass, 4 L.B.R, 139; King-Emperor v. 
M. N. Achataramayya, 4L.H.R., 350; King-Emperorv. Po Gyi,-4 L.B.R., 
353 ; distinguished. 
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Ba Lin v. King-Emperor 72 

RAILWAYS ACT, I89Q; S. 101-See HAlLWAY SERVANT 72 

RECOVERY OF ARREARS OF MAINTENANCE-Cri:ninal Procedure Cock, ss. 
386, 387, 488, 490-See MAIN'I'ENANCE II6 

" REFERE!IICE :• TO A. HIGH CoURT-ss. 423, 438, Crimi1ta! Procedure Code-
See CRIMINAL PROCEDUkE , . . 25I 

.REFUND OF COURT FEE- -dut~es '!( o/ftcers of the Court-mistake '!! counsdin 
stam.-?ing a plaint wh_i•h is time-barred-See PAUPER APPEAL 90, 

REMUNERATION-class o/ ousiness-business in a Court-business outside a Court 
-District Court only plt'f:e in wht'ch aveemmt may be filed-s. 28, Legal 
Prac#tz"oners' Act, 1879--~ee LEGAL PRACTITIONERS 65 

.REPLY, PROSECUTOR'S RIGHT OF-docummt put i1t evide?tce by de.ftnce during 
cross-examinati.m of prosecutt'mt witnesse's-evidence adduced by accused-
;;:ode '!(Criminal Procedure, ss. 289, 292. 

An accused person who gets documents admitted as evidence by putting 
them to a witness for the prosecution cannot be said to thereby "adduce 
evidence " within the meaning of s~ction 292 of the Code of Criminal 
Procedure and so give the prosecutor a right to the last word. 

Emperor v. Abdulali Shaifali, (I909) I.L.R. II Born. L.R., 177; Emperor 
v. E. I. Tomol, (:9o6) 10, C.W.N., cclxvii, followed. 
Emperor v. Bhaskar, (1906) I.L.R. 30 Born., 421, dissented from. 
Emperor v. R. Stewart, (1904) I.L.R. 31 Cal., 1050, referred to .. 
King-Emperor v. H. Manual, (1906) 4 L.B.R., 5, overruled. 
King--Emperor v. J. S. Bi,·ch 84 

REs JUDICATA-joreign Jitdgment-judgment given "expa,·te "-s. 13, Civil 
Procedure Code, 1908. 
A foreign judgment by a Court of competent jurisdiction, even if pro

nounced exparte, is binding on a Court in British India if the defendant, 
though given Rn opportunity to appear and defend, declin~d tn do so. 

Bikrama Singh (Rajah c-~ Faridkot) v. Bir Singh, (r888) P.R. No. 191 
(p. 491); The Bank of Australasia v .. Nias, r6 Q.B.R., 717 ;(Smith's 
Leading Cases, Vol. IT); Reimers_v. Druce, 23 Beav.,. 150 ; . .Sreehuree Buk_~2 
.s~e_.e_v_._ Gopql_9.hJt!!rf.ttr.S.qznunt, __ 15 W.R., 500; followed. 

The Delta,-"L.R. r;· P;D., 393; referred to'. 
Jones v. Zahru :J:fal, (1889 P.R.) No. 66 p. 210, distinguished. 
C. Bunt v. D. T. Keymer . . • • . • 56 

REVIS!ON-fowers '!(a High Court to revise order of a Civil Cozwt sanctioning a 
prosecution-ss. 439, 476, Code'!( Criminal Procedure. · 

A "High Court" within the meaning ofthe Code of Criminal Procedure 
cannot, under section 439 of the Code, revise the orde~ of a Civil Court 
under section 476 of the Code sanctioning a prosecution. 

Ramzan Ali v. Opomo Charan ChO'Zvdry, 4 L.B. R., 138 ; Itt re Bhup 
Kunwar, (1903) I.L.R. 26 All., 249; Itt re Chemzanagoud, (1902) I.L. R. 
26 Mad., I 39; Salig Raot v. Ramji Lal, (1906) I.L.R. 28 MI., 554; 
Har Prasad Das v. King-Emperor, (1912) 17 C.W.N., 647; followed. 

In re Gagt{eri Frandsen 76 

RI~HT TO suE IN A.CIVIL CoURT-rights over land.;_s, 4I (b) of the Burma Town 
and Village Lands Act IV of' 1898 ultra vires-See POWJ;;RS OF LEGISLATION 10 

RIGHTS OVER LAND-rt'ght to sue in a Civil Court-s. 4I (b) of the Burma Town 
and Village Lands Act (IV ofi898) ultra vires-See POWERs OF LEG ISLA· 
~N ~ 

.ROBBERY, USE OF DEADLY WEAPON IN COMMITTING-See PENAL CODE, 
~m ~ 
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s 
SALE BY ADMINISTRATOR-without permission of the Court-set#ngaside q;-by 

credz"tor of the deceased-plea '!/ bontt tide purchase from vendee-Probate and 
Administratz"on Act, s. C)O-meaning if expression "person interested in the 
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property "-See ADMINISTRATOR, SALE BY 93 

"SAME OFFENCE," MEANING OF, IN S. 239 OF THE CODE o~· CRIMINAL PROCE• 
DURE-See JOINDER OF CHARGEs 68 

SANCTION OF GOVERNMENT ADVOCATE WHEN NECESSARY-suit relating to trust 
.for jntbli< purpose-s. 92, Civil Procedure Code,--S,~ TRUST FOR PUBL'C 
PURPOSE .:-. 33J 

SEAMEN-qfficers-rights o/ action for wages-restrit:.ion imposed by s. 35, 
" Merchant Shipping Act,- I859-See WRONGFUL DISMISSAL 22 

SECRETARY OF STATE, SUITS AGAINST THE-See POWERS OF L;·rvsL,: -:'ION IO 

SELF-CONTROL, Loss OF-unsoundness qf mind-temporary dementia-s. 84, 
Indian Penal Code.-See DRUNKENNESS • • • • 13 

SENTENCE OF IMPRISONMENT-ss. 383, 541, Criminal P,·ocedm·e Code, 1898-
$ee CRIMINAL PROCEDURE .,. 62 

SENTENCES-cumulative-in same trial-distz'nct offances:_See BANK BALANCE 
SHEET • • • . . . . . 143 

SETTLEMENT-,gijts-creation '!f life estate-But·ma Laws Act, 18981 s. I3 (2) 
-Tra11sjer oj Property Act, 1822, ss. 2, 20, 21, I23, I2g,-See 
MAHOMEDAN LAW I2J. 

SLANDER,-actiotzjor-" caste" Zoss '!!-" special damage." 
Defendant said in the presence of several persons that the plaintiff was a 

prostitute. In consequence the plaintiff was" outcasted." 
Held,-that loss of "caste " sufficed to give ground for "special damage" 

in an action for slander. 
Changaram v . .Raya 26 

SMALL CAUSE COURT-See JURISDICTION 20· 

SPECIFIC RELIEF AcT, 1877, S. g-suit under-distinguished from 
title suit. 

A had been mortgagee in possession of a parcel of land. B, the mortgagor, 
entered into occupation. A sued for possession of the land, B set up the 
defence that he had redeemed it. 

In the Court of first jnstance issues were framed and evidence taken, and 
the decree fou·nded, on the plaintiff's title. B appealed, but A pleaded· that 
no ·appeal lay as his suit had been brought under section 9 of the Specific 
Relief Act, 1877. 

The first Appellate Court held that, as A had asked only for possession and 
not for any declaration of title and had filed his suit within the six months 
allowed for a suit under the provision above mentioned, his suit was, in effect, 
one under that provision, and that no appeal lay. 

Held,-on 2nd appeal : that, in view of the frame of the plaint and the . 
course of the suit, the sui~ was intended to be a suit based on title and not a 
suit under section 9 of the Specific Relief Act, I877. 

Ram Harakh .Rai "· SheodihalJoti (Iil93) I.L.R. IS All;, 384; Kalee 
Chunder Sez"n v. A boo Shaikh (1868), 9 i.V.R., 602 ; .Ramasami Chetti v. 
Peraman Chetti, (Igor) 25 Mad., 448 referred to. 

Lun M'aungv. Maung Pu 87· 

STAMP ACT, 1899, S. 2-See "EXECUTED," MEANING OF THE EXPRESSIC>N- 7'7 

STAMP AcT, 1899, s.35-See PROMISSORY NOTE IOI 

SuiT, NATURE OF-~zature '!f difmce-See }URISD!.CTION 20· 

SuiT, TRANSFER OF-CiviT Procedure Code, 1908, s. 22-See TRANSFER OF 
SUIT 12. 

SUIT FOR MONEY IN CONSIDERATION FOR WHICH TEMPORARY POSSESSION 
OF LAND HAS BEEN GIVEN ANI! LOST-Article applicable to-dfect '!/taking 
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if profits oj the lan,d in lieu of interest be extmding the period of limitation
s. 20, Limitation Act, 1908, Schedule I, Article 97-See LIM!· 

xxvii· 

PAGE 

•TATION . • 138 
SWIT UNDER SPECIFIC RELIEF AcT-distinguished from title S11it-See SPECIFIC 

RELIEF ACT, 1877, S. 9 88 

SUITS AGAINST T'iE SECRETARY OF STATE-1-ights over fand-ri,_l!kt to sue ht a 
Civil Court-s. 4I (b) o/ the (Burma) Tow1t and Villa,fe Lands Act (IV oj 
I8"8 ultra vires-ss. 65, 6C, 67, Government o.f India Act, 1858-,-s. 22, 
Indzan Cormci.~> Act, I86r-See POWERS OF LEGISLATION IO 

SURETY-creditor-See PRESILENCY TOWNS INsOLVENCY AcT, 1909, S. 56 44 

T 

TAX-"'fU1ticipal-on bzti(di1zgs, assessment oj machinery therein-Burma 
Municipal Act, r898~s. 46, sub-ss. (r) & (4), s. 72. 

Although machinery placed for usejn a buildmg is not as such liable 
to be assesstd for taxatiou under section 46 (I) (A) (a) of the Burma Muni
cipal Act, 1898, yet in estimating the n.ssessable value of buildings used as 
an electric generating station, machinery placed· therein for the purpose of the 
business concerned may, in spite of its not being physically attached to the 
buildir.g, bt: taken into consideration as enhancing the rateable value thereof. 
The Tyne Boiler Wo1·ks Company v. The Overseers oj the Parish oj 
Longbenton, (r886) L.R. 18 Q.E.D., 8r; Kirby v. Humlet Union 
Assessment Committee, (I906) L.R.A.C., 43, followed. 

Rangoon Elect•·ic Tramway and Supply Company v. The Rangoan Munici-
pality Ii9 

TOWN AND VILLAGE LANDS AcT (lVOF 1898), S. 41 (b)-See POWERS OF LEGIS· 
LATION IO 

TRAMWAYs AcT, r886-bye-laws .framed under the-break of fou,·ney-mcessity 
for pzu-chase o/ fresh ticket. 

A passenger on a tramcar took and paid for a ticket entitling him to travel 
for a certain distance ; he alighted at an intermediate stopping placP, and 
boarded another tramcar, which was performing the Same journey, in order 
to get to the point to 'Yhich he might have travelleq by the first car. He 
refused to pay, the fare, de.naf!<led of 11im <m the. ~econd car, contending 
that he_ was entitled_t<;u:oillpletc:!)_isjourrii.Ywith h'is original ticket, 

Held,-that the contract of carriage had oeen determin'ed by the'passenger's 
o\Vn act, anci that he was rightly convicted for travelling on the second tr'lm
car without paying his fare. 

Bastaple v. il1atcalfe, (1906} 2 K.B.D., 288, followed. 
Ashton v. Lancashire and Yorkshz"re Railway Co., ( 1904) 2 K. B. D., 313, 

referred to. 
Ba Thin v. King-Empe1·or 53 

TRANSFER OF PROPERTY ACT, r882, SS. 2, 20, 2I, · 123, I29-gift-sett!e
?llent-cnation o;· life estate,-Burma Laws Act, 1898, s. 13 (2)-See 
MAHOMEDAN LAW 123 

TRANSFER OF PROPERTY ACT, 1882, SS. 3, 130-See CONTRACT 95 

TRANSFER Ol' PROPERTY AcT, s. 50-Rmt -paid in good .faith. :n advance 
to 11tortgag-vr in possessi01t-See MORTGAGED. PROPERTY 268. 

TRANSFER OF PROPERTY ACT, s. 55 (6) (B)-contract if sule-charge Olt 
purchase money-burden iff>rooj: 

·A bought land from B shortly before or after January rst, 1905, without 
any registered deed of conveyance. C got decree against B and attached the 
land as being property of his judgment-debtor, but attachment was removed 
on application by B. C then sued for declaration that land was property 
of B. It was admitted that A had paid purchase-money and been in posses
sion some years. 
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Held,-fi!stly that if transaction between A and B took place after January 
rst, 1905, A had_under section 55 (6) (B) ofTransfer of_Property Act~ charge 
on the property for the amount paid as purchase money and for mterest 
thereon.. · . . 

Secondly,· that burden of proving that transaction took place after that date 
was on .C. . 
. 11-fa Lon Ma and one v. Maung Shwe Byzt, (1909) 4 B.L. T. IrS, dissented 
from. . .. 

Lalchmzd Motiram and another,.y .. Lakshmmz Sahadu, {"!904) I, -L. R. ~8 • 
Born., 466, followed. 

Po :Jd"au1zg v. Mqznzg Ka(ng 

"TRANSFER (:>F PROPERTY ACT, 1882, ss. 130, 3~See CONTRAC." 

TRANSFER OF SUIT-Civil Procedure Code, 1908,s. 22-See PLACE OF SUING. 

TRANSFEREE OF :MORTGAGEE-adverse posse~sion-mortgage-,-ndian Limita-
tion Act, Arts. 134, I44, 148-See LrrviiTATION 

TRUST, CONSTITUTION OF A- See CRIMINAL BREACH OF TRUST 

TRUST, DIVESTMENT OF-. 
The various means by which a trustee may divest himself of a 

explained. 
trust 

S. K. Subramonimz-Pillay v. P. Govindasawmi Pi/lay . : 
.TRUST, WHAT CONSTITUTES A-See CRIMINAL BREACH OF TRUST 

"TRUST FOR PUBLIC PURPOSE-s## relatin,t; to-sanction q/ Government 
Advocate whe:>t necessa1y-s. 92, Civil Procedure Code. 

The first two respondents brought a suit the direct object of which was to 
declare a portion of a decree, relating to a public trust, void and of no e.ffect, 
but the grounds on which such a declaration was asked alleged a. breach of 
trust and they involved the taking of accounts and enquiries. In the original 
Court the resp-ondents were successful. 

Held,-on appeal that the suit came within the purview of sub-clause (/z) 
of section 92 of the Civil Procedure Coc!e and that the sanction of the Govern
ment Advocate was a necessary preliminary to its being entertained by r, 
Court. · 

Sir Dins haw M. Petit v. Sir Jamsetji J~iiblzai, (Iyo8), II Born. L. R:, 
p. I 38 referred to. . 
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262 .. 
95 

!29 

Mahomed Salay Naik1vara v. Mulla Goo/am Mahomed· 333 

u 

·UNSOUNDNEss OF MIND-temporary demenetia-loss o.f self-control-s. 84, ..Tndian 
Penal Code-See DRUNKENNESS • . ... • • • • 

•UNSTAMPEI) PROMISSORY NOTE-Suit for consideratio1z-s. 35, ..Tndian Stamp 
Act, 1899-See PROMISSORY ;NOTE 

.UPPER BURMA CIVIL COURTS REGULATION, 1896, s. IO (d)-See DIV"ORCE LAW 

UsE AND OCCUPATION OF PREMISEs-See LESSOR AND LESSEE 

v 

VENDOR AND PURCHASER,-Resale on failure to take delivery,-measure qj 
damages in case o.f-s. ro7, Contrad Act, r872. . . 

A vender of shares, on failure of the purchaser to take delivery,. ga':e 
notice "of his intention to re-sell" at the latter's risk, but did not carry out h1s 
intention and ultimately sold the shares at a higher premium than at the time 
of the purchaser's breach of contract .. 

13 

!OI 

8 

42 
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He/d,-that, alt_hough the usual measure of damages in such cases is the 
difference between the price agreed upon and the price obtainable in the 
market at the time of the breach, yet the higher price subsequently obtained 
on re-sale should be taken into consideration in assessing the damages. 

Sembk.-An unpaid vendor having given notice of his intention to take 
action in accordance with section Io7 of . the Contract Act is not thereafter 
precluded from resiling from this course and pursuing his other remedies. · 

O!de.-shaw v. Holt. (1840) .. 12 A. & E, , 590, followed. 
F~tzce v. Cal~r, (I895) 2 Q.E.D. , 253; Smith v. llf'Guz"re, (I858) -27. 
L.J.R., 465; Pott v. F!at.~er, (I847) 16. L.J.Q.B., 366; 
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Bu!deo.J; rs v. Howe, (I-:.So) I.L.R. 6 Cal., 64-referred to. 
A. K. ,_· • famat v. 11 oola Dawood Sons and Company 252· 

VERDICT, REtA .~;::-n• .~-JN OF-jury-questions to-ss. 302, 303, 307, 
Cdmitza! Procedure Code, I8g8-See CRIMINAL PROCEDURE I40· 

w 

WAGES, RIGHTS OF ACTION FOR-seametz-otficers-restrictz"otz imposed by section 
25, Merchant Shipping Act, 1859-See WRONGFUL DISMISSAL 22· 

WHIPPING ACT, I gog, S. 3-See OFFENCE, ABETMENT OF- 63. 
WILL-construction if-executor by imp!z'catz"ott. 

The deceased left a will in which he did not definitely appoint an executor, 
but did give direction for the administration of a certain pier.e of property on 
trust for a younger son by an elder. 

Held,-that there was no sufficient indication that the testator intended the 
elder son to be executor of the will. 

Seshamma and another v. Chemzappa, (1897) I.L.R. 20 Mad., 467, 
followed. 

Jannat Ally, appellant (in the matter of the Will of Mahomed AUy, 
decased) 266. 

WITHDRAWAL OF APPLICATION FOR LETTERS-OF-ADMINISTRATION-t'Jg/.: qj 
appeal against ordet· allowing-See LETTERS-OF-ADMINISTRATION 24 

WORKMEN'S BREACH OF CONTRACT ACT-liability if supervising at·tijicers 01' 

workmen........ . "... . . ' ' . 
An artificer, workman, oi" labourer' 'i's''·not exempted from liability for 

no prosecution under the Workriier/s.Breadi bf·Contnid Act;·'iS$9, merelY on 
the ground that his duties in regard to the work in dispute have been con'fined 
to supervision and direction. 

Gilby v. Subbu Pillai, (1883), I.L.R., 7 Mad., roo, distinguished. 
Sein Yzn v. Alz Moon Shoke 82· 

WORKMEN'S BREACH OF CONTRACT AcT, I859-qftxt if dismissal for dejattlt qj 
application under-Code if Criminal Pt·ocedttre, ss. 247, 403. 

An application under section I of the Workmen's Breach of Contract Act, 
1859, was dismissed for default before any order had been passed by the 
Magistrate under section 2 of the Act. ·Three years lat~r the application was 
renewed but dismissed by the Magistrate, who held that there were no suffi. 
cient grounds for going on with a case determined so long ago. 

Held,-that 
. {I)' No" offence" ?.gainst the Act having yet been committed, there was 

no' " acquittal, " and section 403 of the Code of Criminal Procedure did not 
bar the re-opening of the proceedings. 

(2) The delay being due to the applicant's inability to find the offender 
there was no grotmd for refusing to continue the enquiry. . 

King-Emperor v. Takasi · Nukayya (Igoi), I.L.R. 24 Mad., 66o, 
followed. 

Gurztdin Teli v. S. Mutu Servai, 6 L. B. R., 89, referred to. 
Khrishna Perdan v. Pasaud 35-



INDEX. 

WRONGFUL DISM!SSAL~seamen-officers-rights oj action for wa_g?s-restricti01t 
imposed by s. 35, Indzan Merchant Shipping Act, r859-ss. 35, 55, 56, Indzan 
Merchant Shipping- Act, 1859-ss. I, 73 o/ the Contract Act. 

The provisions of section 35 of the Indian Merchant Shipping Act, 1859, 
prevent a seaman [a term which includes an officer] from being awarded more 
than one month's wages as compensation for wrongful dismissal if effected 
before the ·first month's wages have been earned. 
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· Owe1z Phillz"ps v. Lin Chi1t Tsmg • • 22 


