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LOWER BURMA RTJ~INGS, VOLUME III, 1905· t90o; 
A 

. . 
~\B.BTM.ENT-abetment and. bei-xg pres~nt at commission of cffence-Penal 

Code, ss. I I4,J24• . . · 
Section 114, P.enal Code, does not apply to any person who would 

-not be punishable as an abettor if· lie were absent. A person who 
would. be so ~un~.;hable is, if present at the crime, punishable not as 

:· an abettor but as a principal: . · . 
King-Emperor v. Pl:a Laung -· ..• . · .. · . .. . · .' ••• 

A BBTMENT Oi· 0FFENC.B OF PERSON.~TING 'UNpER S, 82, INDIAN REGIS• ' 
. TRATION AI;T, 1877-See RBGJST_RATION . . .. . · • . , • 

A BATBMEll: l' OF SUIT-See 0B.ATH OF ONE OF SEVERAL DEPENDANTS 
A BSCOND.ING AecusB·D-proclamation and attachmen:'-warrant of arrest 

. instead of summons-Criminal Procedure Code, 1898, ss; 87, .88, 90. 
. When a M'agistrate is c..sked to proclaim an accused person, he.should 

first of all take evidence that the accused has absconded. When 
the absconding.is pr9ved, be snould record ~vidence of the offence 
under section 512. Then if he considers that theTe is sufficient 
prima fai:ie proof of the offence, he ca.n proceed under sections 87 
and 88. But Magistrates should nse their discret ion under these 
sections, and should not ordmarily proclaim an accused when. the 
ofence is a petty one. . 

In a case in which a summons should ordinarily issue, a warrant . .of 
arrest cannot be issued unless the conditions of section 90 are ful· 
filled. A .written repc.rt by a police officer is not evidence of service 
of summons under clause (b) of section go. . · 

King-Emperor v. Po Ni .. . ... 
A ccUSED PERSON R!!PtJSI~G To SIGN RECORD-Criminal Procedure 

· Code, s. 364 (2). · 
An accused person 'ivho refuses to sign the record of his ~::xamination 

. by the Cqurt does not commit an offence punishable under section· 
IlSo of the Inclian Penal Code. 

Page. 

222 
x68 

116 

· lltlperatr.i;; v. Sirsapa, (1 8.77) I. L._ R. 4.Bom.,.Is, followed, . 
·- ·King-Emperor V.' Ba;Tin · .. · · .... · · .. - - · · · · ... 199 . 

. A cr no.Ns BY .. s.kvER:Aiil. PBRsd~s- ·xN fi~RT.HBR~~~e oF Co~;..oN I NTB~: _ 
•rro'N-Penal Code, s. 34 -See· CollfM'oN INTENTION · ... · - · ... '264 

A D.e.JISSIO'NS BY AC<:US8D-charge of giving false evidence- Criminal 
Procedure Code, s. 342 -Jndian E'JJidence Act, 1872, s. 8o. 

When a person charged with giving false evidence has _admitted 
both in' his examination and in his defence that he made the stat~ 
m~nt which is alleged to be fats~, the convit.:tion is not necessarily 
illegal by reason of the fact that no evidence of the identity of the 
accused with the person who made the alleged false statement was 
adduced. 
Queen·Ernpress v. Durga Sonar, (1885) I. L. R. II Cal., S8o; 
Basanta Kumar Gltattak v. Queen· Empress, {r8g8) I. L. ~- 26 Cal., 
49; Mohideen Abdul Kadir v. Emperor, (1903) I. L. R. 27 Mad., 
238; Nga~Wan Ye v. King-E u peror, ~1903) 2 L. B. R., 53; ·yasin 
y. King-Emperor, (1901) I. L R. z8 Cal., 689; New South Wales v. 
Bertrand, (1867)'36 L. J• P. C., 51; Queen-Empress v. Murarji 
Gokuldas, (1888) I. L. R. . 13 Born., 389 ; Regina v. Thornhill1 . 
(t838) 8 C. & P., 575 ; cited. · 

.Al-bas Ali v. King·Emperor ... ••• ... 2&8 
A .GRBBMEN'..' OPPOsED TO Puuuc PoLiC't-"'Ses C1:>NTRAC'l' . .., · . : 2i7 
A i.T BRAT ION .OP FINDlNG-"-Crimi:~t.al Proced.u'YI (;(!til!, i898; s. 4~3~11 . 

. :_ A f·.P.I.oi.L ... ,.. • .. ' . . ... :·•· .. . 2$~ 



INDEX. 

AiTBRING FINDING-Crimin.zl • .,rocedure Code, 1898, ss. 413, 439-See 
APPBLLATB CouRT··· •• . 233 

APPEAL-alteration of finding-Criminal Procedure Code, 1898, s. 4'3'-
notice to appeUiJnt. 

The Magistrate charged the accused persons under section 406, Indian 
Penal Code. He found them not guilty under that section, but, 
without framing a fresh charge, convicted them under section 417, 
Indian Penal Code. On appeal the Ses~ions ! udge found that the 
convictionsUJ~der section 417, Indian Penal Code, were irregular, but 
altered them to convictions under section 4o6, Indian Penal Code, 
without giving the: accused an op~ortunity of showinl{ cause agaiust 
being convicted of offence punishaole under that sectio;!. - · 

H eld,-that the Sessions· judge acted illegally. A re-hearing of the 
• appeal was r.rdered. · 
Mi Mo Dah v. King· Emperor . · ... ... :· ••. 283 

-- alteration of finding to legolise sentence-Criminal Procedure 
Code,s. 423-See WatPPil'G ... ... ... II2 

APPBAL PROM ACQlJIXTAL-.Jrou~ds f or • discov~ry of fr -sh evidence
Criminal Procedure Code, 1898; ss. 417,428. 

In an appeal from an acquittal, the fact thnt fresh evidence has been 
disc<.vered subsequent to the acquitt;tl, is not a sufficient reason for 
setting aside the acquittal o:- orderiug a retrial. 
~ing-Emperor v. Nga_ Naing, 1 U. B. R. ( •902·1903) g, followed. 

Kang·Emperor v. Po Gyz .. . ... ... ... 114 
APPBAL PROM 0RDBR RBJ:USING BBNBPIT OP THE ACT POR THE ~BLIBF 

OB INSOLVENT DBBTORs -See lNSOLVBNCY .. 241 
APPEALS PROM 0RDBRS-Q1'der rejecting ""application to set aside an 

urtler passed ex-parte u?!.ficr section 280, Civil Procedure .Code-
Civil Procedure Cc>de, ss. ·roB, 588 (9), 647. 

Clause,g oi section s}8 of the Code of Civil Procedo.~re, I 88?, applies 
only to orders setting as!de ex-parte . decrees. hn order under sec
tion 18o, releasing property from att<~chment, is not a decree, and 
therefore no appeal lies against an Mder reJecting an application 
under sections 108 and 647 to set aside such an orde:r p<~ssed ex• 
parte. 
Minakshi l{aidu v. SubramanyaSastri, (t8S7) l ,_CR. IJ Mad., 
26, referred to. Poresh Nath Chatterf~e v. Secretary of State for 

. India, (1 888) I.. L. R •. 16 Cal., 3J ; dissented from. 
~ ... Lu Bein v .. P.o.Sein ...... ............ ,.... .. ., .... -:_ , •. :.:·.:., .. :.•·· . .. 203 

· ~P.PBLUTE CoURT-altering.jinding-Cr;im.i~a,l Procedu1'8 Code, 1898, · .... • "ss. ZJ7, 238, 423, 4j9. · · · · · · · · • · 
Under. sections 423, and 439 of the Code·of Criminal Procedure, 1898.~ 

a Court of Appeal or Revision may alter the finding of the Lower 
convicting Court. But as a rule it would obviously be unfair to the 
accused that he should be convicted of a more serious offence· to 
which he had not pleaded in the lower Court. The general 
principle is that on appeal or revision an accused person cannot be 
convicted of an offence of which he could not have been convicted 
by the Court which tried him. 
Emperor v.. Gur Narain Prasad, (1903) I. L. R. 25 All., 53~. dis
sented from. 
Dwarka Manjhee, (188o). 6 C. L. R., 427; Queen-Empress v. l mdad 
Khan, (1885) I. L R. 8 All., 120; Monorrn1an Chov11Jhuryv. }Jueen
Empress, (1889) 3 C. yY. N., 367; Quee.,-Empre.ss v. Lala Ojha, 
(I8gg) 3 C. W. N. 653; (1899) I. L. R. 26 Cal., 863; Jatu Singh v. 
Mahabir Singh, (1900) I. L. R. 27 Cal., 66o: followed. 

King-Emperor v. Po Yin and another ... .•• 232 · 
-~---.... :-. ---appeal from order in execuli<)n proceedings. 

I n an appeal from an order in execution proceedings, the Apl'eli.J.te 
Court cannot alter the effect of the decrr.e in the original swt. 

:·: Aung Ba'liJ v. Tun Gaung ... ... 129 



I.NDEX • 

. -APPLICATION TO SUB AS A PAUPBR~See PAUPER SUITS ... ,;, 
· -A~MS ACT; s. -s-de/inition of arms-dtlgger-shape1 c:-asp knives. 

:·~Dagger-shaped .knives,- of the kind prodl.ced .in this case, must be 
·. · ht;ld.to be . intended primarily as weapons of offence, and to fall 

within the definition of "-arms" in the Indian Arms Act, 1878, 
although they might be called clasp-knives. . 
Cr0'11.1n v. Nga Hmp,t Kyan, (1903) 1 L. B. R., 271, referred. to. 

Ebrahim Dawoodji Babi Bawa v. Kit~g•Emperor ... ... 
./.RRBST-oj person suspected of living by unlawful gaming-S1e 
. GA'MBLING ACT_, s 17 . .. . ... ... . .. 
.ATTACHMENT BBl'ORE JUDGMENT-property outside jurhdiction-Civil 

Jlroctdure Code, Chapter XXXIV. . 
Property outsid~ tht.-locallimits of the jurisdiction of a Court cannot \ 
·be attached before judgment under Cha;>ter XXXIV of the Code 
of Civil Procedure. · ~ . • • 
Ram Pe>'tab Jhowar v. ¥adltoRai, (1902)7 C. W. N., 216, cite'd, 
Pannu ·Thaven v. Sathappa Chetty, (1·)02) I -L. B. R, 310.; Krish· 
nasa .. ti v. Engel, (1884) I. L. R 1> Mad.~ 20; Raja Goculdas v. 
Jankibai, (: 903) 5 Born. L. R, 570 ; followed. . 

Siva Sawmy .Sitia v. Sul£ma'n Dawoodji Parek .... . 
-AWARD-A suit to set aside an award made otherwise than on a refer• 

ence under Chapter XXXVII of the Code of Civil Pr-ocedure is 
entertainable by a Civil Court in LowP.r Burma, under section 39, 
Specific Relief Act. 
Ma Tha Hmwe v Ma Ein Tha, (1898) P. J. L. B., 48o, over ruled. 
Story's Equity Jurisprudence, sectinn I45I,and Russell on Awards, 
Chapter IX, section I, cited. 

Lu T:ia v. Shwe ltfe 

B 

~BENAMI TRANSACTION POR PuRPOSE Ol' DsFR.~UDING CREDITORS- See 

1 

94 

:!55 

FRAUDULENT CoNVEYANCE 245 
'.BuDDHIST LAw--See MORTGAGE ... .,, 15 
·BUDDHIST LAW: HuSBAND AND WIPE-grounds fwtli·vorce-desertion-

section 17, Charter V Manu,~ye-custom-force of Dhalrtma!hats. 
Held, (Fox, J., d1ssenting) - · that desertion uf the husband by the wife 

.for one year, or of the wife by the husband for three year:;, does not . 
ipso f'acto, and without any further and expressed a<:t of volition on 

. the-!'att of·either party to the.tr.arriage, dissolv.e the marriage tie. · 
Ma Thin ,>~.-. -Maung.Kyaw Ya;-2, U •. 8, R. (1892-96-) 56 .. ; Hurpur· 

-'shad v. Sheo Djtal, ( 1876) L. R.; 3 f. A., 259; Ranialalishmi Ammal 
v. Savanatlla Perumal Sethurayar, (1872) 14 Moore's I A, 570; · 
Maung Po Au1zg.v. Ma Nyein, (t90.f) to B.L.R., 132; Po Maung 
v. Nagdlin{fUm Chetty, 2 U. B. R., (1892·96) 53; Maung Ko v. Ma 
Me, (1874) S. ]_, L. B., 19; Mi Nu v. Maung Saing, (1S74) S. j. 
L. B., 28; Nr:a Nwe v. Mi Su Ma, (1886) S. J. L. B., 391; Ma . 
Lev. Ma Pauk Pin, (x883) S. J ., L. B., 225 (232) ; Ma Gywe v • 
.ofa Thi Da, 2 U. B. R. (18gz-g6) 194; referred to. 
Ma Thet v. Ma San On, (1903) 2 L. B. R., 85, pro tanto, overruled. 

Thein Pe v. U Pet . .. ... ... ... .. . 175 
-- mixed mart'iages of Hindus and Buddhi#s 

-See MARRIAGE ... ... :1# 
, . - power of hu s'ba'hd to alienate· foi'Jtt•propet-ty. 
Subject to the reservation noted below, a Burmese Buddhist husband 

ca:nnot sell or alitnate the hnapMon property of himself and his 
wtfe.without her consent o-: against her will. 
Ma Thu v. Ma Bu, (1891) S. J., L. B., 578, followed. - : 
llaung Ko v. Ma l!fe, (I874J S.J., L. B., 19 ; Maung Twe v. Ra1f!8n · • 
Chett_,, ( 1900) I L. B, R., u; On S~n v. 0 Net, 2 U .. B. R., (1892 : 

.-g6), page 303; referred to. .. . · 
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. A .sale by a Burmese Buddhtst husband of the hnapa6on 'property of 
himself and his wife fiia~e without her tons·ent·constitutes a valid 
t ransfer of his share and inter~::st in the. property sold. ·. . ' 
MaunJ( Weik v. Skwe Lu, (Igoz) I L. B.· R., 184, over-ruled. 
Ma Mev. M,tzung .Gyi, (1893) 2 U. B. R., (1892-g6), 45; Guna v. 
Kyaw Gaung, (1895) 2 U . . B. R., (1892·96), 204; Ma Thaing v. 
Tha Gy111e,(t902)2 U, B. R.,.Ex. ·of Decree, I; Maung Hmon ·y. 
Maung Meik, (xg·o~) 2 U. B. R., Budd. Law--.- Divorce, I; Ma Po 
v. Swe Mi, Chan Toon's L. C., Vol. I, 418; !:aw Ngwe v. Thein Yin, 

: .(1902) I· L. B. R., 198; Kyi Kji v. Ma Thein, (1g05) 3 L. B. R., 8; 
Soob'ramonian Chetty v. Ma Hnin Ye, (1899) P. J. L. B., 568; Tha 
Nu v:· Kya Zan, (1903) ~ L. B. R., I67i referred to. 

·shwe Uy . . Ma Kyu .... . ... · ... . -:-
--- - ... . 1NHER1TANCE_:0rasa child. 

The rule, 'th"\t if th'e orasa s0n or daughter predeceases his or her 
paren~, his· or her eldest son, or· his or her children together rec~ive 
the. same·share as their youngest uncle or. aunt, does not apply to 
·!.he chil!Jren of the eldest surViving son or daughter unless he or sne · 
1s techmcally the oras... · 

Po Sein v. Po Min ... ... ... ... • .. 
---sale of undivided estate by co·heir,..-suit to set aside~ 

limitation. 
When a· suit is brought to s~.:t aside a sale of undivided ance>tral pro• 

perty by one o£ the co-heirs, the circurr.stances of the case should be 
examined with a view to determine whether the suit is one for 
pre-emption governed by Article 10 cf :::;chedule II of the Indian 
Limitation Act, or one for possession governed by Articl~ 142. 
Nga Myaing V· Mi Baw, (I874) s.·J. L. B., 39; Ma Ngwe v. Lt. 
Bu, (x!li7) S. ]. L· B., 76; J!.'brahim v. Arasi, (~893) P . . 1. L. B., 
26; Maung La D!lk and Maung P;•in v. Ma Po, (1900) 2 L. c., 
127; cited. 

Ma Ko Uv. 1'un E ... ... 
- ------share of grandchild of deceased first wife, when 

second wife and her child survive. 
A dies, leaving (r) a grandchild by his deceased first wife~ the grand· 

child's mothe1·, A's daughter, being dead, a51d (2) his ' second wife 
and (3) a child by the second wife. . 

Under Buddhist law, the grandchild is entitled to. nine-twentieths of 
. the atetpa· property possessed by ~ at his second marriage, and to 

: :: oM;eighth ~f. the lettetpwa of tn~ seco:id· marriage:. -
:_ ':::MIS;~f!.u v.:·Ma ~e; (·rgo·J}·r~·.-B,·.R-;;--«;3T~teading ~ases, 75 (Chan 

'l'oon); Saw Ngwe v. Thein Yt'n, (xgox) 1 L. B. R.,198; 2 Leading 
Cases, 210 (Chan Toon); cited. " 

Sein Tun v. ]lfi On Kra Zan 
--·~----share ~~grandchildren. 

The children of younger sons or daughters who die before their pn~ents 
receive one-fourth of the share to which their paren~ are entitled. 

Po Sein v. Po Min ,,.,. . ... 
--·- - share of children of the same parents· dividing an 

inheritance after their parent's death. · · 
Where children of the same parents divide an inheritance after 

their par~t's death, no decisive, definite rule of unequal division 
co.~.n be extracted from the Dhammathats either by consensttS of all 
or by definite weight of autnority. ' ln view of this fact and of 
~ections 6o and 61 of the Digest which by down a general principle· 
that if all the children share equally in the work and responsibilities. 
of the family each is entitled to an equal !:hare of the mheritance; 
the principle of equal division may be taken as an ~tablished rule-
of law, · 
MirSaw .Ngwe v. MtJ Thein y,·n, (1902} 1 L. B. R., 198; Ma Po v. 
Al a Swe Mi, (1897) 1 L. C., .p8; MaE .Y~a .v. Ma Kun, (189~) a: 

6()-. 

1' 

45· 
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L, c.,.I07; Maung Pan v:Ma Hnyi, (1897J I L. c., 441; Po. Lat 
v. Mi PoLe, (1S83) r L. C., 238; Ma Ba· We v. Mi Sa U, (1903) 2, 
L. B. R., 174; followed. · . · 

PQgt._ 

Mq, Kyi Kyi v. Ma· Thein . :., . ... ... ..; . 8 
i 'BURMA GAMBLING ACT, 189g, ss. 6, 7-See SBARCH BY PoLICB 0PPICBR ~29 

c 
. . 

· CANTONMENTS- Lower Burma TO'Wn and villag6 Lands Act, IQg8-See 
jyRISDICTION OF CIVIL CouRT . .. ... . · • .. ~ .. · 

"CARRYING ON · Busllu~ss"-construction of-See WoRKMAN:s BREACH . 
pP CONTRAc:r ACT ... . ... . ... :. ... . ... 33 

CHARGE IN SuMMONS. CASEs-See j oiNDER Ol' CJfARGBS ... -~., .. . 52 
CHEATING BY j>ERSONATlON. h b f . ffi. . • • ;'·\~ i.{ 

. A person who merely personates anot er e ore a!l o cer appomted: · • 
under the Epidemic Diseases Act, .1897, . 'does n ot ccmmit tlie 
offence of cheating by personation under section 419, Indian Penal 
Code. 

'J!ing·Emperor v. Madhub ChandrQ Raj 
·CIVIL PROCEDURE CoDE, CHAPTER XXXI-Se.t PLAINTIPP O'i U~SOUNO 

MIND SUING BY NEXT FRUND . 
CIVIL PROC.BDURB Coos, s. I3-Sce REs j uDICATA 
---- s. 18-See jURISDICTION ... 

s. 32-See M ORTGAGB·SU.!XS 
- - --- s. 108-See APPBALS PROM ORDERS 
---- - s. 28o-appeal against oriUY rejecting 

applicatJon to set Mide ordeY passed 
ex·parte under~See APPEALS PROM 
0ROBRS ... ... ... 

--- ·-------- S. 295, PROVISOS (a) AND (b)- See 
EXECUTION OB DECREE; SALE ... 

s. 295 {b) -See E.llBCUTION OP DECRBE. 
s. 306--See EXECUTION OF D.ECREE .. . 

·--- s. 368-See DB~TH OF ONE OP SEV.IIRAL 
. DE:PBNDANTS ... ... 
s. 375-See COMPROMISE OP SUIT 

. s. 437-See MoRTGAGE .. .. 
. ·.;....:.:..._...;.;.~------ s. A63-=-s,e · Pi.AINTIPI1· op UNsouNo· · : 

: . ·. ~ : · " " .' · ' ... · · · ; · .... ·. • .. . ~I~D SUiNG'.BY' NEXT' FRJ;BND' ... 

- ------- --- s. 588 (g)- See APPEALS PROM ORDERS. 
------- --- s. 617-re[erence to High ·Cor,rt-See 

RE.PERENCK TO HlGB COURl' ... 
--------------- s. 6n-See HIGH CouRT... • .. 

------ ·s. 648-See APPEALS FROM 0RDBRS : .. 
- SS, 4, 545,639, 647-See INSOLVENCY ... 

ss. 28, 45-See "SAME MATTER" ... --------------- ss. 42, 43, 44 ·- See FRAME OB SuiT 
---- ·- - ss. 45, :aS-See" SAM.B MATTER" 

~ ss. 263, 264-See EXECUTION OP D.&· 
CREK: delivery of lana ... 

ss. 311, 31:;-See HIGH CoURT 
- ·- - s~. 407 (c;, 4og-See PAOP.BR SutTS 

ss. 409,407 (c) - See PAUPER SuiTS 
·------SS. 545, 4, 639, 647-Sce I NSOLV.BNCY 

-------- --- .- Ss. 582A, 413-See PAUPER APPEALS 
- ss. 639, 4, 545, 647-See INSOLVENCY ... 

-------------ss. 647, 41 5451 63g-Ste INSOLVBNCY ,., 
--- 1882, s. 35g-See INSOLV BNCY 

---.-- ..,.---- t882, s. 622-Ste REVISION .,, 

t:::t - ----- 1882, ss. 4131 582A- See PAUPER APPBA_LS, 

214 

r6g 
· x8 
I64 

. 241 
20:1 

I68 
243 

. IS 

I6g 
203 

255 
275 
203 
241 
191 
56 

191 

12.9 
. 275 
248 
248 
241 
194 
241 
241 
172 
~31 
194 



. vt I NDEX . 

C oMMON I NT .ENTION-act . done lx)l sweral persons in furtherance of 
Penal Coile, s, 34· 

W lien sev_eral persons unite with a common object to commit a crime, 
· a ll who assist" in the accomplishment of that object are guilty of the 

pr incipal ofience, not of abetment ; section 34, Penal Code. 
King-Emperor v. Pha Lawng ... 

COMPANY L Aw-fiweign. compan" suing in British Court-desc.-iption 
of plaintilf company in plaint--practice . ., . 

A foreign c<>mpany may sue in a Brit ish Court in its corporate name 
accc:rding to the law of its country, but it must prove that it is a 

·COPlpany duly incorporated under the law~ of that.;fountry. 
Ne•wby v. Von Oppen, (18.72) L. R. 7 Q. K., 293, referrc:J to. 

Leong Ah Foon v. The Italian Colonial Trading Company . 
C oM PENShTlON TO Accusr.o-Criminal Procedure Code, s. zso-r.ecovery 

of. 
An order awa,rding compensation to ;~Ji accu~ed person under section 

z'so, Code of Criminal Procedure, should not provide for imprison· 
ment in def;~ult of payment. lmpri~onment sh~uld not be ordered 
u ntil the amount has been .f9und to be irrecoverable. 
Paryag Rai, bt re, (1894) I. L. R. 22 Cal.; 139, cited. 

King-Emperor v. "Pan A ung ... ... 
CoMPROMISE OF SU IT-form of-Civil Proced~'re Code, s. 375- Ev t'dence 

Act, 1872, s. gr- specific Relief Act, 1877, s. g. 
W hen a s.ait is adjusted by agreement or C• mpromise, section 375 of 

the Code of Civil Procedure does a:ot re<;uire that the agreement or 
compromise shall be reduced,to.t~e form of a document, but on)y 
that the terms of it shall be recordt'd in Lhe suit, or in other woros 
t hat a note of the ter·!T's sha,ll be made in the proceeding::. If the 
judge om:ts to make this note, section 9 t of the Evidel'!ce Act does 
not operate to bar a suit from being brough· on the terms of the 
compromise. 

When an agreement or compromise is made in a suit brought under 
section 9 of the Specific Relief Act, the decree of the Court passed 
under sectior, 375 of the Code does not bar any persnn from suing 
to t:stablish his right to property and to recuver possts~ion thereof. 

Bi Ya v. On Gaing ... · .. . 
C oNfESSIONS BY AcccssD PERSONS- duty of Magis( rate- Criminal 

f'r_ocedurt: .. Co4~· r898,·ss. z64, 364. .' · •· ·· 

261. 

" -··-when' a::prisoher is'br:ooghfbefore ·a •Magistrate ·.fo. ·ma~e ·:t contes· 
'-'· , ... :sion;tli·e·M?-gistr;ite' is b·ound •to question hjm with a view · to dis· 

cover whether he ccmfesses voluntarily. This ql:estiooing.. is not a 
mere formality, but must be ·in pursuance of a real desire to find 
out the object of it. Unless the Magistrate has made a real and 
substantial enquiry as to the voluntary nature of a confession, the 
confession recorded by him is inadmissible in evidence. 

Thein Maung v. King· Emperor 1 7~3 (213)) 
It is the Imperative duty of a Magistrate, before recording a coT-lfes· 

sion, carefully to examine the accused person and to the best of his 
ability sat isfy himself that the accused docs not speak in conse· 
quence of any inducemen.t, threat, or promise, but that his confe,sion 

. is purely voluntary. The Or.'\ission of the Magistrate to question 
the accused person before recnrdin?: a confession is a fat~ ! defect, 
which renders the confession inadmissible in evidence. The argu
ment that the omission is merely primJ fo.cie grou'ld for supposing 
that the confession may not have been voluntarily made and that, 
if this presumption can be rebutted, the c6nfession is admissible, is 
untenable. · 
Thein Maung v. King·Emperor, (1 905) 3 L. B. R., 173, cited. 

Shwe Sin v. Ki ng-Emperor ... .. . .. . 2 1.3 (1 73} 
---- -- Sed also ADMISSIONS BY 

A CCUSBD ... ... 20&. 
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CONTR.\CT·-agreement opposed to pubUc policy-I1£dian ConN-ad Act, 
s. 2J, 

Where part of the oonsideration for an agreement was the abandon· 
ment of a pr<-sec\).tion for CTiminal breach of trust. · 

H eld,-that the whole o~ the agreement was void under section 23 of ' 
the Indian Contract Act, 1872. 
Srirangacharisr v. RamMami Ayyangar, (1894) I. L. R . 18 Mad., 
18g, fullowed. 

Nago.ppa Chetty v. Ma (T 
CoNTRACT, BR&ACH oF. 

_ Goods which the buyer could not be cornpelled to accept may be a 
basis lor the calculation oi damages to which the buyer is entitled 
for breat~ of contract to deliver. The measure o£ damages is the 
difference between the contract price ahd the market price of simi
lar, not necessarily identical, {;OOds. Rice of the S;Jme market 
description as the rice concermng which the suit lor damages for 
breach of contract to deliver was brought; although milled at mills 
other than those specified in the contract, is "simtlar " in this 
sense. 
Mayne 0.1 Damages, 6th edition, 183; Bowes v. Sha1£d, (1877) 
L. R., 2 App. Ca., 455, cited. 

Mahomedbhoy Nansee Khairo.g v. Meytr ... .. . .. • 
CoNTRACT-m i stake in ag,eemtnt-rectijication of-Spe&iftc Relief Act, 

z877,s. Jr-EvidcnceAct, 187:1, s. 9:1, prO'IIiso(J) and illustration (e). 
Evidence. to prove a mistake in the terms of an aJtreement may be 

brought in a suit upon that af"reement as well as m a suit to rectify 
the mistake under ~ection 31 of the Specific Rtlief Act, 1877. 
Balkishen Das v. Vgge, (tS!:J) l. L. R. :; All., 149; Jfaung Bin v. 
Ma Plaing, (•905) 1 1 Bur. L. R., 281; referred to. 
/Jal:.endra Nath Makl~rjee v . .:Jogendta Nath Roy Choudhury, 
(18g7J 2 C. W. N .. 26o, followed. 

Na.rayansawmy v. RodrignetJ ... . .. ••• . •• 
- -- usage oftrode-in what circumstances Cou~t may assume. 

In order that an alleged trade usage may be imported into a contract, 
or applied to the relationship between parti<:s, it must be shown 
that it is invariable, certain, reasonable, ~nd gene~al, and it must 
appear to be so well-known an.:l acquiesced in that it may b<! 
reasonably presumed to have been an ingredient tacitly imported 

: ~y the p;!.l'ties into their cont~act or relationship . 
...Volkart lJr,other~ '?: V,ettiRtlu Nadan>:(t887) I. L. R. ·n Mad~ 4591 

referrildfo. · ::':·: ·<-·-·.· "'"' -... , , .. . 
Miller v. Mohamed Cassim Sheerossee · .. · ... ... 

CoN llCTtON ON PLEA OF GUILTY-Code of Criminal Procedure, s. :ISS-
See !:'LEA 011 GUILTY ... ... ... .. . 

CoPIES OF DoCU!11BNTS AS EVIDBNC&--See EVIDENCE ... .. . 
CRIMINAL BREACH OP TRUST-mcney {>aid to another /or pu-rchase Mtd 

supply of paddy-Indian Penal Code, s. 40S. 
A paid B Rs. l,JSS, to be used by B in buying paddy and supplying 

tt to A. B dishonestly converted the money to his own use and 
did not supply any paddy. · 

Held,- that B had been "entrusted" with the money within the 
meaning of section 405 of the Indian Penal Code, and had been 
rigl-tlt convicted of criminal breach of lrost under section 4o6. 
P111a Ciyi v. Quetn-Emp. ess, (t8y3) 2 Bur. L. R., 9; followed. 
Maung M;"aing v. Qu ten-Empress, (18g3) 2 Bur. L. R. 11, dis• 
sented from. · 

Tho. Po v. King-Emprror • 
CRIMINAL MISa.Pl'ROPRIATION-dishonesth' r~tain_ing..:.i.istinction::.;_ 

I1£dian Penal Code, ss. 403, 4IJ. 
A .person who is proved to have dishonestly misappropriated l?roperty 

cannot be convicted of the offence of dishonestly retaining 1t }lnder 

12 

200 
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section 4it of th~ Penal .Code. That section applies when. a person 
· wpo has come honestly in~o the possession of property retains it 

after di~cqvering that it is. s~olen property. S'ection 75, Indian 
Penal Code, applies to section 411 but not to section 403. 

Shwe Thi v •. Kinff·Emfier91' .•• ' !-' 

CRIMINAL PROCED~ CoD_B, s. 35-See WHIPPING •• • 
-------.---:---4-- .s. ss-arrest-See GAMBLING. AcT, s. l i .... 

· . s. I23 (J}-not£ce to accused. 
Before dealing- with a reference under section 1 23:, sub-section (z), of the . · 

Code of Criminal Pr'ocedure; t8g8, the Sessions judge is bound to 
fix a dat~ for the hearing and to give reasonable notice to the 

Pazi. 

· person concerned and to hear him if he wishes to be Jteard either 
personally or by a pleader. · · . 
Nakhi Lal Jha v. Queen-Empress, (1900) I. L. R. 27 Cal., 656; 
King·Empe1'or v. Gi~and, (1903) I. L. R. ~s All., 375; followed. 

Nga Hnaung v. King-$mpt1'or ... . . . . .. ..• 43 ·' 
- ----- ---------~ s. 208-See PROSECUTION ••• 133 ,· 

·----------- s. 233-See jOiNDER OP CHARGES. 52,113. <' 
· 221' 

- - ----- s. 233-See TRIAL .. . .. . :..So-· 
~_:._---------·- s. 242-See jOINDER OF CHARGES. 5~ ' 

- - ---- · s. 244-See PROSECUTION 133 " 
- --------- s. :~so-See CoMPEN.SATION To · 

AccusED 32 .-· 
---------- s, 252-See PROSECUTION . 133 . 

- --- s. 255-See PLEA OF GuiLTY .. • 279 ' 
s. 273-See RETRIAL OF ACCUSED. 87 < 

----- ---- ---- s. 299('!)-See TRJh BY jURY ... . 75 , 
- s. 302-See TRUL BY jURY . ... 75 : 

---. - :·-- s. 303.....See TRIAL BY jURY ... 75 . 
--------------- s. 333-See RETRlAL OF AccusED. 87--

-- ------

s. 34~-Se;e Al>MISSXONS BY Ac-
cusED ... • .. 

- s. 349-See POWERS OF MAGIS• 
TRATE ... . 

s. 355-See Sal\:JMARY TRIAL 

----:-. s:...J2i .. ~).;::;.:~~~:-~£9.~~~RD'"' .J'BRSO N 
· REFUSING TO SIGN ><'COtttf•··:-r. 

----~---. -. S . . 367 (5)-,..See · .SENTENCE O'F 
... . _.:: ·:-·:· ". -; -.~ . ·--·.~::;·y:.: : D.-!!AT.'i'' ' ..... . • .., 

. :·· ..... ~ .. · .. ·· · ~ ,_ .· . • .. · .;. s:·4o3~Se~. R;~,~R-~AL. Qf? .. AccusED. 
.• .. . .... , .. ...... s:-42'3;;::See RBT~IAL OF AccusED. 

-------- . s. 423-See WHIPPING 
--- S. 4z6-See- TRIAL BY jURY 
----------- S. 43*-See RETRIAL OF ACCUSED. 
- - ·--- .----- s. 434-See TRIAL BY JuRY ... 

s. 437-See DISCHARGE OF AC· 
. . CUSED ... ... .., 

~-------------- s. 4-39-See RETRIAL oF AccusED •. 
- s. 439-see TRIAL BY jURY . .. . 

s. 476-See FALSE EviDENCE 
·------ . s. 522-order restoring possession 

of ittJ.moveable property-certain condition; of validity. 
· Although there is no explicit provisio.l of law to require that a Magis· 

trate . who passe.s an order under sectir.m 522, Code of Criminal 
Procedure, should give the party against whom it is proposed to 
)!lake the order an opportunity of showing Cf'use against it, he 
shoulc;l do sq as a mattet: of -th~ c;lue exercise of judicial discretion. 
Before an order' can be passed under sectirm 52::1 there must be 
conviction of an offence · of which the ttse of criminal force is a 
ma,teri<\l ingrepient~ . . -. ' 

ur< 
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Moh:ttnt Luchmi Dass v. Pallat Lall, (1875) 23 W. R.,s.n follc.wed. 
PotJ. NyU.n v. Moung_Nyo · ... .• · ... .. . 

---------· - s._523-See PRoPERTY SEIZE.D ·BT 
P OLICE ••• ... . . •• •• . .. ... 

_ __ _:_, ___ s. 537 (d)~See TRIAL bY j URY ••• · 

----·---- · s. 562-of!ence to which appUcable. 
When the offenc.; is net one of those explicitly meptioned in the 

section, the term of imprisonment which can be awarded 'is the test 
for- determining whether section sM of- the Code of Criminal 
Procedure can be applied. . · . . . · 
Qu.een-Emp.ress v." Hori, (1899) I. L. R. ::II All .• 391; Crown .v. 
Dawood Saib, ~tgot) I L. B. R., 68; Nga Sh1ue Th.aw v. Queen~ 
Empress, (IQOO) I L. B. R., 57; referred to. 
Crown v. Tlla Do Hla, (1902) 1 L. B. R., 264, distinguished. 

King-En~peror v. Kra Pru Aung · ... . .. ' .•• 
--- - - ----- -- s. s6z-offen_ces to which applicable. 

The -,ords "theft," " dishonest misapproJ>r iation " and "cheating " 
use'd in section 562 of the. Code of Criminal Procedure, 1898, 
include only the offences punishable under sect ic.ns 379, 403 and 4I7 
respectively of the Indian Penal Code, and not those punishable 
under secuons 3So'to 382, 40.4 and 405, and 418 to 420. · 

Ki?Sg·Ernperor v. Nga Pyi 
. -~. s6,_p;,~~-edu're ifp;~s~n order~d 

to give security i s unable to do so. · 
.There is no -authority for the view that if an accused person is ordered 

to give security under seclicn 562 of the Code of Lriminal Procedure 
rnd fails .to do so, he should be detained in prison t ill the expiration 
of the period for which security is to be furnished. The proper 
course i~ for the Magistrate to ascertain, before passing an order 
under section 562, wl:lether the accused is lilcely to be able to give 
security immediately or within a reasonab!e time. If he fails to 
give security within a reasonab~e time, the Magistrate should pass 
sentence. · · 

King-Emperor v. Tun Gaung ... ; ···· h ... • •• 

- - ------ - --- - SS. 87, 88, go-.lee ABSCONDlNG 
AccusED ... · ••• 

ss. 34-h 540 . 
. ·;' It is. a Magi.s.trate's bu~iness to find out the ~ruth, and to supplement 

·.-. : .. ... c~fects .in the case. etther ot. the pro~ptJOn 0!" .Of ·t.he.. defence. by <: .. ,_.,. :.~s~g :.~:~~ : - P~!~ers_· .to..- postp.o_n~ or ~ajaurn . proceed~gs,. and to 
summon matenal wtinesses whtch are conferred by sections 344 and 
5.10 of the Criminal Procedur.e Code. 

Shwe Ko v. King-Empero-Y 
----··~. 364, 164--See Co~FESSIONS ~:; 

. 
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197' ~ 
75 

30 , 

2 

1I6 

I28 / 

AccuSBD PBR~ONS .•• . •. 173, 213 
ss. 417, 428-See APPEAL PROM 

ACQUITTAL . .. • •• 

----------- - - - - ss. 428, 417-See APPB.U. FROM 
ACQUITTAL . ... · ... 

, ss. 439,476, 537- See REVISION •• • 
- ·-- SS 476, 439, 537--:See REVISION .. . 

------ - ss. 5:)7, 439, 476-S•e REVISION •.• 
. ss. r4o, 344-See CRIMINAL PRo· 

CRDURE -CoDE, ss. 344, 540 
1898, S. 239-See j OINT TRIAL OP 

ACCUSED ... • .. 

---------------

---~-------- I8g8, s. 403.._See PREVIous Ac
QUITTALS OR GONHCTIONS 

Il4" 
234~ 

234 : 
·234 . 

I28 . 

....... _....._ ... ------- ---- - - 1898, s. 423- See APPEAL -.. . 

.:....-----·-------- z8Q8, ss. 102, 103-See SsARCH BY 
-. : . ~OLICB 0PPICER . .. · •• • ·· ~29 ' . 
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• 
- 1898, SS. 16-4, 36~-See C ONF.ESSIONS 

BY ACCUSB9 PE~SoN;; . . ~ •• 173,213 • 
------------- - - 1898, sq. 237; 23ll, 423, 439-See · 

~ APPELLATE co·uRT .:13~ . 
~-~----- -------. x8g8, )64, 164-See CoNFEsSIONS 

'BY Ace: usE I> PERSONS .•• 173, 21~ ' 
- l 898, ss. 423, 439·-See APPE~LATB., 

CouRT· ·.~· .. . · 23~. 
-----------·- ----- : 898, SS. 439, 42;'\-See APPELLATE 

CouRT . .. . . •. ... 23z ' 
CRIMlNA.L TRESPASs-Indian .Penal Code, s. 447-Specijic Relief Act, 

18771 s. 9· . - . 
A sent his servant B to plough certain land. C thereupon prosecuted 

A and B for criminal trespass, and obtamed comictions. 
A had not entered personally upon the land. He could not therefore 

be convicted under sectiou 447. . 
·B ente-red in the land bona fide as A's servant, -and not i.~ order to 

annoy C. ·. S!'!Ctiun 44 7 does not apply to such a case. 
Convictions and sentences set aside: 
Where it is open to complainant to bring a suit under section 9 of 

the Specilic Relief Act, xS77, to reg-ain possession of land, a Magis· 
trate should not entertain a complaint of criminal tresp<~ss on cultur· 
able land, unless it is made \'ery clear upon the e:<amination of the 
complainant that the a lleged trespasser must have entered on the 
land with one of th~ intents mentioned in section 44I, Indian Penal 
Code. 

Shwe Kun v. K•. ng-Emperor and Po l{ya 27a 
CROP sowN· :Sy· A TReSPASSER-See OccuPrER OPLAND R EAPING CROP 

sowN- B.Y A TRESPASSE:l . .. • .. 199 
CROPs-See EXECUTION 01! DBCREE: delivery o.f land ... 129' 
CR.Oss-e:x.AMINATJON-practice- See EXAMINATION OJ! WITNESSES ... xog. 
Cu·sToM HAVHiG ·FoRCE OJ! LAw-·evidence necessary to prove-See 

BuDDHIST. LAW: HusBAND AND WIFE, 3 L. B, R., page 175 . . 

D 

DACOITY-one o.f band of dacoits using deadly weapon-Indian Penal 
.. Codo &. 397. '· · ··- ...... ·· · ..... ·' · · : .. :. -· ·· ....... · 

- ,. :. · The fatt'that i>M.'of a ·ba:nd of. dacoits·• t.aes'··'a ; sp'ear'(!pes no~ neces· 
_ ·: ::::::·: · Sl;lrily.bnng the'!•tf.er. :d·<r~oits-:within ·th·e·"f1tc:>vrston§trs""fo punishment 

in section 397 of. the Indian Penal Code. . · 
Queen-Empress v. Mahabir Tiwari, (1899) I. L. R . 21 All., 263, 

distinguished. 
Nga Sein v. King-Emperor ... ... .. . 

D A.MAGES-measures of-See CoNTRACT ... • .. 
Dli.ATH 01' ONE OJ! SEVERAL DBF.EN_DANTs-plaintijf failing to apply in 

time for substitutio1' of legal representative-abatement of suit 
against all de.fe11:dants-Civil Procedure Code, r882, s. 368. 

Plaintiff sued the two defendants for land which was in the joint pos• 
session of both. There was no right of suit ,against one of the 
defendants alone. One of the_ defendants died, and plaintiff·appel· 
}ant's application to substitute that defendant's legal repres1·ntatives 
was rejected as being time-barred. . 
Held -that the 11ppeal abated altogeth~..r, and not only as against 
the deceased defendants' representatives. 
Hem Kunwar v. Amba Prasad, (1900) I. L. R. 22 All., 430 ;. Chan· 
iJarsang Versebhai v. Khimabha Ragho?hai, (1897) I. L. R. 22 
Born., 718; Bai Full v. Adesang Paho-Jsang, (1901) I.- L .. R~ <16 
Born., 203; referred to. 

ShwtJ Bin v. Ma Thein ... ... . .. 

I2L 
12 



· INDEX. 

DBCRBB liOR RBDBMPTION-e~cution-Sell l.fo>tTGAGB 
· Dal'.UUTION-irrelevaftt and maliciou! statements in oral ~'f!t'dcnce, 

pleatlints, applications or o.f!idaflits-Indian. Penal Code, s. 499, 
Exc'ptzon 9. . 

Litigants a re not absolute:y pr ivileged to insert any matter they please 
into their pleadings applications and affidavits, or to make any 
statement they lil<e ;vtten giving evidence. Such statements, if ir· 
relevant and defama•cry, may fall wi~hin the SC?pe of sc;ction 499 
of the Indian Penal Crde, and questiOns re~ardmg them must be 
exclusively decided by reference to the proviSions of that section. 
Quecn v. Jllolmnt Pursoram Doss, (J86S) 2 W . l<., Cr., 36; Quem 
.v. Pu'YS('"am Doss. (1 86~}.3 W . R., Cr., 45; G7'c~n.c v.Dtlaney, (1870) 
J4 W. R. Cr., 27 ; Augada.Ram Shaha v. Nema! ChanrJShaha, (I896) 
I. L. R. 23 Cal., 867 ; Kali Nath Gupta v. Gobtnda C/ymdra Basu, 
( I got•) 5 C. W. N ., 293; Giribala I>assi v. Pratz Krista Ghosh, (1903) 
8 C. W. N .. 292 ; Haidar Ali \'. Abru Mia, (1905) 9 C. W. N., 91 r ; 
.:sul'i PYasad Singh v. Umrao !Jingh, (1900) I. L. R. 22 A ll .• 2M ; 
Ki'l'pa Ram v. Empress, ( 188,) P. R. Crim.; 41; Fatelz Muhammad 
V• Empress, {1 < 89) P. R. Crim., , 29; KiYpal Si11gh v. Hukam Sitzgh, 
(r88g) P.R. Crim. , 131; MayaDasv. Queen·EmpyesJ,(1893)P. R. 
Crim., 64 ; followed. 
Baboo Gunntsh Dutt Singh V· Mugnerram C/zO'WdhYy, (1872) 11 
Ben- L. R., 32•; Bhikumber ::,i,gll v. BecharamSircar, (1888) I. 
L. R. 15 Cal., 265; Seaman v. Netherclift, (1876) I.. R., 2 C. P . 
D ., 53; Nathji Mulesh1Ja, v. Lalblzai Ra1Jidat, {. 889) .I. L. R. 14 
Bom., 97; Wooifun Bib! v. Jesarat Shei~ •. ( 1899) I. L. R. Cal., 
262; Abdul Hakim v. TeJ CJ.andar MukarJt, (t8!S, ) I. 1.. R. 3 All., 
815; Quem-Empre.·s v. Babaji, (r8gz) I. L. R. 17 Bom., 127 ; 
Queen·Empyess v. Ba!k'l'ishna Vithal, (1893) I. L. R. 17 Bom., 
Si3; In 1't Naga.,..ji TYzkamji., (1~4) I. L. R. 19 Born., 340; 
Emperor v. BindesJJ'I'i Singh, (1906) I. L. R. 28 All .• 331 ; hz re 
Barktt, (1 897) I .'L. R. 19 All.. 200; Sullit•arz v. N orton, ( 1886) I. L. 
R. 10 Mad., 28; Maniaya v. Sesha Sh.t:tti, (1888) I. L. R. 11 Mad., 
477; Hayes v. ClzristiCin, (1892) I. L. R. 15 Mad., 4; 6; Raman 
Nayar •·. Sub1'aman:11a Ayyan, ( • 893) I. L. R. l 7 1\:ad., 87; Quetrt
Emprtss v. Go1Jinda Pillai, ( 189:zj I. L. R . 16 Mad., 235; Kundan 
v. Ramji Das, (1879·) P. R. Civil, 421 ; referred to. 

Mya Thi v. H. Po Saw ... •.•. · ... ,.. • •. 
Ds:iL.:MAT~.~Ts-force · oj-See' Puoi>HJST LAw~· HuSBAND AND·WIPB, 

·3· L B. R ·p- 175 ... =.. · · .. · .. ,. · 
DISCHA!(G~ oP Acc~s.E~-~rder ior further enqu~·ry.:..:.Crimit~al Pro• 

cedurs Coae, s. 437· 
Under the provisions of section 437 cf the Code of Criminal · Proce• 

dure, r8g8, the Distri~t Magistrate is competent to direct further 
inquiry into the discharge of an accused even when no further 
evidence i.e; forthcoming, and the further inquiry entails merely a 
rehearing on the sa111e materials. 
Hari Dass Sanyal v. Saritulla, (1888) I. L. R. 15 Cal., 6o8, dissented 
from in patt. 
Cro'l:!n v. l' o Ka, (19<>1) 1 L. B. R., too, overruled. 
!(ing ·Emperor v. Py!" Di, (I90J) ::r L. B. R., 271 followed. 

K••t·Empetor v. Po Y~n. ... ... ... . •• · 
DISBONBSTL Y RBTAJNING-:--mi:apprapt iation-distinctian-1 ndian Penal 

Cotk, ss. 403, 41i- See C~tNlNAL MISAPPROPRIATION. 
DOC'UMBN'l's-See .I:!.VI D.BNCB .. • ••• ... 
DotTBLB CoNVICTION-See. J OINDBR OF CHARGEs 
DoUBLE T RIAL ON SAME PACTs-Foyest Rules, ruls 91-Criminal Pro

cedure Code, z8¢, s. 4os-See PRBvrous ACQOI'JT.ALS OR CONVIc-
T.~.ONS , ,, ••• ••• ••• 

DVTr OJ' CoURT tTNDBR s. 28?, Cxv.u. PRoc~PURB CoDa-See Exsec-
TION OF D.BCRBB ... • •• ••• • •• 

. :x.F 

91' 

2 54· 
49 

218· 



·:xii 1NDKX. 

?DUTY OF M~oiST~A!l'B-CYimi~t.al.PYoceduf"e Code, 1898, ss. 16.4, s64-
See CoNFJ!SSlONS BY AccuSBD rBRSoNs· ... . ·173•:213 

E 

lE!SJ M.BNTS-riparian proprietors-use of 'JI)atef". 
· Rip·arian-owners are entitled to use and consume the water of the 

·stream for drinking . and hou$ehold purpose!') for watering their 
· -cattle, irrigating their land, and for purpose> of manu~acture, subject · 

to the cnnditions {I) that the use is reasonable, (ii) that it is 
required for their purposes as owners _of the land, :J.nd (iii) that it 
dot'S not deStroy or render useless or materially dimini;h o" effect 

·the application of the water by riparian owner3 below the stream in 
:~ho exer~ise either of their natural right or their r ight of easement, 
;Jf any. . . · · . 
Peyumal v. Ramasami Chetty, (1887) I. L. R . II Mad., .16, followed . 
.Debi Pe1'shad Singh v. Joynath Smgh, (1897) I. L. R. 24 Cal. , 
865, distinguished. . · . · 

Tha E v. Lon Ma Gale . ..·. .. • 
lEacT MF.NT, SuIT !'oR-house on village. land .at disposal of Govern· 

ment--:iurisdiction of Court-Lower Burma Town and. Villal{e 
. Lands Act. 1898, s. 41 . 

. A suit for eviction from a house, for the purpose of obtaining possession 
.ofthe house and site, is essentially different from a suit for po~session 
·of the materi.als of the house. In the former case the question of 
title to Lhe house cannot be separated from that of title to the site. 
··when therefore the house stands on v:illage land at the disposal 
-Qf .Government, the jurisdiction of the Civil Co'Urts to try a suit for 
possession is barred by see'tion 41 of the Lower Burma Town ' and 
Village Lands Act, t898. .. • · 
Moment v. The Secretary of State for India, (1965) 3 L. B. R., 165, 
Teferred to. . 

Maung Law v. Suppaya Padayachi ... · ... • .. 
·;iEPIDE'MIC-DISEASES AcT, 1897, s. 3- See I NDUN PEN u CODE, s. 188, also 

CtUATlNG BY P~RSONATION . .. ... ... • ... 
:iEspAPIN" PROM LAWFUL CuSTODY-Indian Penal c'ode, s, 224. 

A person chat'ged with an offence, and lawfully detain~d in .::ustody 
---- on that charge,· comm"its.an. offenc-e. urider section 224 of ·the . Penal 
--___:.c'Odtr·if- he ·esGapes..:from. .. such .custody· .. even if ·he is afterwards 
c~~~, ·:'~cq11itte&of .th.~ :~hqt:g~·9.11: whi£Jl.·: !-)~ \va~:a:X.:t:t;step, -· , 

Ganga Cha..ran Singh v. Queen·l!:mpress, (1893) I. L. R. 21 Cal., 337, 
distinguished. • 
Deo Sahay Lal v. Queen-Empress, (1900) I. L. R. 28 Cal, 253, 
referred to. 

King·Emp·eror v. Po Hla ... 
:EVIOBNCB--See EXAMINATION oF 'NITNESSES 
·- --See also MEDICAL EviDENCE 
~ -See h PYATPAING '' ... ... ... 
-- ----claim to rent ofl.and met by allegation that the land is difen~ 

dant's-issues-Eviaence Act, ss, 2, zz, II6. • 
Where a plaintiff alleging a sale of certain land to him by defendant 

followed by· a lease from him to the defendant, claims rent of the 
land from defendant, and the de:ence is .l denial of the sale and 
lease, the lease is the fact in issue. The s1.le is not a fact in issue, 
but it is a relevant fact. 

Kaung Hla Pru v. San Paw ... .. • , ... . 
P " f o;;o·- copies of.documents-Evidence Act, s. 64. 
When a copy of a document. has been produc~d and admitted in evi• 

dence witbout objection in a Court of first instance, the .objectic.a'l· 
that it is only a ·copy and not the original -:a.nnot be raised in th~ 
Appellate Court. · ,, 

214 
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·iAkbur Ali v, Bhy~ ·Lal 'ina, {t8sb} I. L. R. 6-Cat, 366--; Chimnaj'i 
Gwind Godbole v. Dinker Dhondey God6ole,_(x886) I. L .• R. u · 

· Born., j2o; cited'. · · · · 
Thet She v. Maung Ba . 

---.--duty of prosecmticn in regard to production of material 'Wit• 
xesses-See PROSECUTI ON . ••• ••• ••• 

... ___ proof of.'ltature .of contents of bottles or packages-coc(Jine. 
The. appell::mts were convicted of possession of four packages of 

cocaine, each containing eight bottles of one-eighth ounce e.ac.h. The 
. convicting Magistrate wrote-. . . . · · 
::That the packets contai"n bottles of cocaine is suffici,.ntly shown in the 

· packets and brttlcs themselv<>s. The bundles or packets are intact, 
the oute[ wrapper being blue paper on which is the.Iabel" Cocaine 

. manuFactured by E. Marek, Dar:mstadt." . 
Each bundle contains eight .bottles of one-eighth ounce each 1. and 

each bottle has its capsule and outer tissue paper \vrapper intact and 
lal:)elled " Cocaine manufactured by E Marek, Darmstadt." 

'I n appeal, it was contended that there wa<> no evi9ence that the · 
• content~ of -the bottles were really cocaine o.r an intoxicating drug. 
·· He/d,-that in view of the ways of people in this country. the circum-
. stances did not go to prove beyond reasonable doubt that the bottles 

contained cocaine. The Magistrate should haYe taken evidence on· 
this point. · 

ConviCtions and smtences set aside, and accused acquitted. 
Queen-b·mpress v. Ta'UI Aung, P. J. L. B., 369, referred to. 

Ah Lok v. King-Emperor , :.. ... • •• 
__ .,.......__trade usage-'-See CoN~RACT 
EVIDENCE Am-, s. 2-See EviDENCE 

s. u-See EviDENCE 
- -- S. ll6-See EVIDENCE 

----- Ss. I-35, I38-See EXAMINATION OF WITNESSES 
-----1872, s. gt-See CoMl'ROM!SB OF SUIT ... 
---- · s. 9<• PROVISO (1) AND l LLU!>TRATION (e}- Se.e CoN· 

TRACT ... ... 
EVI DENCE FOR PROSECUTION-Se~ TRIAL . . 
hVIDBNCB OF ORAL AGREEMENT :VARYING TERMS OF DOCUMENT- . 

. See MORTGAGE OR SALE .. • ••• ... • •• 
.. Jl::Xi.-MJNA";l',io N o .P . W.rTN_ES$~$~cr~sf~e_xam~nqtion.-practice-Evidence · •ct . 8 .. .. . . .. - . .. .... ... .. .. . ...... . 

:::: "' 'tn"·~ii;:~a~ {~s~·:·it is ~~~sto~.aiify·· for · th~:(:ross~examinatioii'· of each 
witness for the defence to be made immediatt-!y after his examina· 
t:on·in-chief, and not postponed till after the examination-in-chief of 
all the defence witnesses. This practice should not be dep·arted 
from against the wishes of the accused, and to his possible prejudice. 
Chandi Pershad v. Abdur Rahman, (1894) l. L. R. 2~ Cal., I3I; 
Abdool Kadir Khan v. The Magistrate of Purncah, 20 W. R., 
Cr. 23; Queen-Empress v. Nageshappa Pai, {1895) I. L. R. 20 
Born., 543.; Kedar Nath Ghose v. Bhupendra Nath Bose, {1900} 
1 C. W. N., xv; referred to. . 

. Po WaY. King-Emperor ... • ... • •• 
---~-------order-direct evulence and corf'oborative 

evidence-Indian Evidence Act, I87Z, ss. IJ6, I 57· 
Corroborative ·evidence under section. !57 of the Evidence Act should 

not f>: admittef:l untilf)J· er the _witness sought to be ccrroborated 
has 'h1mself be~n exarn1 ed, . 

_Nista.,ini Dassee'v.'R -Nundo Lall Bos~, (tgoo} 5 C. W. N., xvi, 
referred to. · 

Sh'IJie Kin v. Kixg-Emperor .••• 
. EXCISa hc'r-prosecutions. under-P,.oof of x atu1'e of cont1nts .'J . 

bottles or packages-See E"InK • . 
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~IV.~ INDEX. 

:ExECUTION 011 D ECRBB-dt:livery ot'land-standi"'f crops-Civil Pyoce. 
· dure Code, 188z, s. :a6J-a-;>pe;;,l from order oJ execution. · .. · 

Pag1. 

. When the holder o! a .decr~e for redemption is put in possession 
of land under sectton 263 of the Code of Civil Procedure, such 
po~essio.n inchi.des the standi!-lg crops. The defendant cannot 
re-enter 1n o.rder.to reap and dtspose of a crop which he has culti

·vated upon the .land . 
.-lung Baw v. Tun Gaung 129· 

-- or.der in matte'r relating-to. 
A decision given in a matter relatiug to the execution of a decree is 
· binding on the parties and those claiming under them, and cannot 

be altered except by a higher Court. · 
Ram Kirpal v. Rup Kuari, ·(1~83} I. I.. R. 6 All., 269, rrefe~red to • 

. Hla.Gya'I!J v. Sit Yon ... · ... ... ... ... 13 1 

- -. sale of immovfable proPerly-ef!et:t of 
failure to deposit pa'rl. of purchase-money-Civil Procedure Code, 
s. 306. 

The payment of .the.deposit required by section 306 of the Code of 
Civil Pr.:~cedure is n~t a condition essential to a valid sale of property 
in execution of decree~ It merely co.nstitutes an. irregularity in 
conducting the sale. 
lnt,'sam Ali KhOtn v. Narain Stngh, (1883) I. L. R. 5 All., 316; 
Bhim Singh v. Sarwan S tngh, 1 1888) I. L. R. 16 Cal., 33; 
Venkata v. Sama and others, (189o) I. L. R. 14 Mad ., 227; 
Ramdhani Sahai v. Rajrani Kooer, (1881) I. L. R. 7 Cal. 'l37; 
Javherbai v. Haribhai, (1881) I. L. rt. 5 Bvm., 575; Vallabhan 
v. Pangunni, (1889} I. L. R. 12 .\1ad., 45~; c ited. 

Raman Clzetty v. S. M. R. M. Olagappa Chetty 225 

£XECUTION OF DeeR.££: APPLICATION FOR S~t.E OP PROPERT'i FRis'E Ol! 
MoRTGAGE--rights ojmortg.1gee unders. 29Sli?);> Civit Proc£dure 
Code-duty of Court under s. 287. 

When an application is made alleging a mortgage on property liable 
to be sold in executit;>n of a decree, and' asking that under section. 
295 (bJ of the Code of Civil Procedure the property be sold free 
from tne l'l)ortgag·e and the mort gag~ given'the same rights against 
the sale-proceecls as he had against the property, the Court is not 
bo.und to grant such an application, and ought not to enq1,1ire into 

: ·the merits of the alleged mortgage further than is necessary for the 
'~~--:; · .. ··p'-1-rposes·o~sectio!' 287 •. : • · .·.. . . \ :· : .. 
. --:-:-::~·. -; ZlfytCY~-.M"'. .01:'l. -Kr_crSan,-_-2; ~ ... ~· R., -33.3,., referred to. - -- . . 

Tiruchittambala v. StShayyangar, (t'881) L L. R. ·4 Mad., 31!3; Sew 
/3ux Bogla v. Shib Chunckr Sen, (1886) L L. R. 13 Sal., 2:25; ~· 
Venkataraman v. Mahalingay_yan., (t886) l. L. R: . 9 :\1ad., soB; 
Viraraghava v. Parasurama, (181}1) l. L. R. 15 Mad., 372 ; · Pur• 
shotam Sidheswar v. Ohondu Amrit Danwate, (188o) I. L. R. 6 
~om., 582; Vishnu Dikshit v. Narsingrav, (1882) I. L. R. 6 Born., 
58>1-; cited. . 

Hla Baw v. S. K. R. Muth~a :Chetty ••• 275 
EXECUTION OP OeCREB: Sue-sale of property" subject to mortgage," 

"free from mortgage ''-procJ,amation of sale-procedu,re-0vil 
Procecfure Code, s. 295, provisos (a) and (b). . 

When property attached in execution,of a decree is sold "subject to 
a mortgage," the auction-purcha!.er mer~'ly buys the judgment
debtor's (mortgagvr's) rights. The morte;agee retains his rights 
against the property, and has no claim on the sale-pr01-eeds or an~ 
p3.rt of them (proviso (a), section 295). In such cases the" Note : 
at the foot of the proclamation of sale should be carefully filled up ... 

· so that intending purchasers may koow what further sum, .after 
they-have paid the auction· price to the Bailiff, they will have to pa:; . 

. ;.to the mortgagee before they can re9eem the property. 



-INDEX. 

·. When property is sold "Cr~ from a "mortgage,:• tQ_e auction-purchaser 
becomes the absolute owner· of il. The .mo"rtgagee ceases to 9ave 
any rightS against th~ property, his rignts being transferred to the . 
sale-proceeds paid into Court. In such cases the proclamation of 
sale need not ami ought rrot to Ct)lltain any reference lO thE: existence 
of the mortgage. · . 

XV 

Pa~ 

When a dccree-hol~r applies for the sale of property · free "from a 
roonga"e i.e., asks that after the sule the mortgage-money may 
first be p~id and only the "surplus applied in satisfaction of his own 
,Jecree, the Court shculd issue a nouce to the mortgagee to ascertain 
3'1"hether he assents (pro'Viso (b), section 2951:. 

Shwe Seil? v: M. A. :ft. Sumasundram Chetti .•. ... 258 
"!) 

F 

F~LSB EvigsNc;E-/ndian· Penal Code, s. 193-certijied copies cf dcposi· 
tion-procedure in trial. 

~Procedure in trials for offences under section 193, ~ndian Penal Code, 
'explained, with reierence to the ruling in Crown v. ShwJ Ke, (1902) 
~ L B. !{., :z68. 

King·Empe'Yor v. Shwe So ... 
---.. -See ADMISSIONS BY Accos.&D •• . ••• • .. 

--- se1idi11g a witness fo'Y trial, s. 476, C'Yiminal Prcctduie Q. . 
When a witnes":; at a Sessionsotrial cGntradicts the evidence which he 

gave before the committi•1g Magistrate, the Sessicns Judge should 
nof, without some spe_cial and cogent rP.ason, order the pr(lsecution 
of the wit:~ess for Kiving false evidence, unles;i he is satisfied that 
the evidence given at the Sessions trial was false. 
{}uoen·Empre;s v. Po N· ·un, (1894) P. J. L. o., 79 followed. 

Dotab~ v. King-Emperor- . ·· ... . .. 
FooT·RACP.-See .l:'ws ... 
FOREIGN COMPANY SUING IN B!ttTISl.l CouRT-See C oMPANY LAW ••• 
FoR&ST RULES, Rl1L.P. ·91-See PRE.VIOl1S AcQUITTALS OR CoNVlCTIO.NS. 
Fv"GBRY-lndian Penal Code, : . 464-See also REGIST!:.ATIOI:i: .•• 
FRAME .oF Sui i-joinder "f ciaims-suitfor mesne profits subsequent to 
, . , suit for rec_overy of land--Civil ProceduYe Code, ss. 42, 43, 44-

·., .•. :.;:f\ su~t._f9r pos~6siun of ;immove<l.b~l': prope_rt:y br_?ught against persons 
·.· :··.'"'.:, C)!IIJ;l:!in~ •:1,~q~r ~ titlf whlch 'i~ . .r_ound tQ be· b-adf an·d n·oFincludmg 

a cla1m for-·mesne prefi'ts, .bars a subs-eque-nt SUit' jor mesne profits 
accruing before the date of the filing .of the first suit. 
Okt11.ma v. Ma Bwa, (I900) I L. ~- R .. 13, overruled in part. 
Lalessor 8abui v. Janki Bibi, (1881) 1. L. R. 19 Cal., 615 
dissented from. Laljt Mal v. Hulas£, (I88t) I. L. R. 3 All, 66o ~ 
Mewa /(uar v. Banarsi Prasad, (1895)) I. L. R. 17 All ., 533; 
Venkoba v. Subbanna, (t881) I. L. R. 11 Mad., 151 ;" followed. 
Madan Mohan Lal v. Lala Sheosankar Sahai, (I88s) I. L. R. 12 
Cal., 48z; Chand Kour v. Partab Singh, (1888) I. L. R . t6 Cal., 
98; Cooke v. Gill (1873) L. R., 8 C. P., 107; .referred to. · 

Ma Nyein v. M'J Kon 

FRAUDl!LBNT ~?NVBYANCB-bew:~mi transa~~~onfor purpose ofdejraud· 
sng cred1~ors-deed of conv~vance nc~ sn rea'l.- purchaser's name
suit by real purchaser against benamidar for possession. 

The plaintrff allegc.d that he had bougJ:tt a piece of land, but nad 
caused the conveyance to.P.e executed in the name of defendant (his 
mother). This was done fraudulently for the purpose of protecting 
~he property, against the c~aims of plaintiff's creditors. He now 
sued !lis mother for possession of the land. 

~ Held,-thatwhetber the intended fraud was carried out or. not, the 
su:t r.1ust be dismissed. . · · 
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.xv.i · , INDEX. 

Jadu Nath Poddar v. Rup~ Lal. Potltlar, ttgo6) io c; W. N.; 6-.;o '; 
Sreemutty Debia Chowclhrai"' y. Bimola Soonduree Debia; (1874) 
21 .W. R., 422 '; dissente<ffrom. · · ·. 
Chenvirappa v. Puttappa, (1887) I. L. R. u Born., 708; Y.aramati 
y, Chundru, ~897) 1. L.: R • .2o Mad., 326; followed. · 

. Symes v. Hughes, (t8]o) L. R. 9 Equity, 475, referred to. 
MaLe v. Po Tark . . :. ... . :.~ ·· ... : 

FRAUDULENT SAtE...:...,;/ prpperty to defeat creditors; . 
The intent which gives a creditor the right to have· a t ransfer by his 

debtor of immoveable property avoided, must be a:n intent to defeat 
or delay his creditors gP.neraJiy. If there has been g.o< d consider· 
ation, and the transaction is not a mere sham, a ~ransfer by a · 
debtor, even if n1ade with intent to defeat and delay one particular 
creditor, is not impugnable by that creditor. · 

. Bhag'Want Appaji v. Kettari Kashinath, (I goo) I..·L. R. 25 Born :, 
202, · followed. · " 

San Dun v. Me·:n Gale 
FURTHBR INQUIRY-Crimin!:!l Procedure Code, ·;: 437-See DISCHARGE 

01' ACC\JSitD .. 

GAMBLING AcT, t8gg,.s. 17...:...appeal lies from order requiring security 
passed with r eference to. , 

An order requiring security from a person concerning whom inform· . 
ation has been received and proceedings tal,en under section 17 of 
the Gambling Act is passed under section 118, Code of Criminal 
Pr<:cedure, ana an appeal therefore~lies against the order in the 
mann'er provided by sec Lion 4oo of the Code of Criminal Prot.~dure. 
Queen,· Empress v. NgtJ Myrling', Criminal Revisioll No. 1028 of 1899, 
(unreported) ; follow..:d. ~ 

·Tet Pya-v. King-Emperor . .• ... 
s. 17-evidence-arrest procedure-Criminal 

Procedure Code, ss. 55, 112, 114, II$. 
Section 55 of the Code of Criminal Procedure, I8g8; doe.> ~t empower 

the polio.:e to arrest persons who a.re suspec<ed of ·earning their 
livelihood by unlawful· g:~ming. 

. . j(ing-Emperor _v. Shwe U, (190.~~ - 2 L. B , R., IC6? r~ferred to . 
. K•ng-Emptror·v. Kyaw Dun :.. . ..... ,_, ._ __ _ .. , __ ... . , .. , 

:-G~Ni!RA'ti C·X.AtJS'e's "JicT,' i·891i-:s. 26;7$ee J OIND.ER OF CHAR'JES _ 
·. -::·=~:7 . :· . .' : .~·.;~: ... :- · ·..; ·-----:- ··-.:- · · .~:::.. ~ : ..... -· . . : ...... .o:~: ·.: -: · 

H , 
HIGH CouRT-power to-revise Magistrate's order under s. 476, Crimirz,al 
- Procedure Code-Ste REVISION ... ... . ... .,; 
----- re·commitment of accused to, when first trial ·has not· 

resulted zn conviction or ar.quittal..,-See ReTittA~ OF AccusED :. ·:· 
---- Revisional pcwer of, under s. 622, C.ivil Proce.dure Codfl_. . 

If by an irregularity the mortgage !s not mentioned ir;t the proclama· 0 

tion of sale, the mortgagee's interests are not affectec\.. The . High 
Court will therefore not interfere in·revisi·on on his behalf wher.e·there· 
has been such an irregularity. 

0 

Hla Baw v. S K. R: Muthia Chetty .. , 
HINDU LAW-marri,age of Hindu . with Burmese ·B~ddhist ·1vomen-

Se~ MARRIAGE . • •• .. • . ••• 
---- ?narritige of l:f{ndu with wome.n. of Burmese naine~ell 

. MARRIAGE' 0 • •• 0 ° •• • ... 

------ . mi:t'ed marriage-See MARRIAGE ••• - · 
HNAPAZON' PROPBRTr-Sale ·of-see Bunna~sT LAW: HusB4ND .l;!iD 

WipB .•· · · 
"HousE" AND'.' SIT E "-See EJECTMENT ... 
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275· 
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HURT OR GRmvous HuRT-dury of Magistrate in classifyitzt-medical 
·. evidence-Penal Code, s. 320. ·· · · _ 
In~ of hurt, it is th& duty of the Magistrate to come to a . finding 

of his own as to whether the hurt was grievous or simple, and for 
this purpose to examine th~ medical officer. to ascertain whether the 

-~ · : · injuries are of any ·of the kinds specified in section 320 of the Indian 
· · : Penal Code. It is ~Jot the business t•f th.e rried ical officer to classify 

:a· hurt as grievous or simple, but to describe facts, from which the 
··· Magistrate will decide whether the hurt is. grievous or not • 

. ?o Maun£ v. King-·Empe"M' 
... . --·· .. ~ I 
" I LLEqAL ·"-India;. Penal Code. s. 43-_:_See under. REGISTRATION ••• 
ll!!MOVBABLB PROP.ERT¥-order restoring possession-See CRtMINA_L Ptw• 

. . G:EDURE CODE, s. 522 . • .;. 
"IMPRISONMENT !'-Civil Procedure Code, 1882, s. 359--See INSOLVENCY. 
·INDIAN ARMS. A"cT, I878, s. 19 (e)-See jOINDER oF CHARGES ••• 
INDIAN CONTRACT Act, I872, s. 23-agreement opposed to public policy 

-See CoNTRACT • .. • .. 
--=--- s. 73-interpretation of-See CoNTRACT. 

INDIAN EviDENCE Ac'i', s. ~s-Police officer-Lower Bur?na Village Act 
, .-See T.sN•HOUSB GAUNG 

s. 92-See MoRTGA-GE OR SALE ••• 
----·----· I872, s. So-See ·ADMISSIONS BY AccusED 

!>S. 136, 157-See EXAMINA'l"ION OF WITNESSES. 
fl'l".OrAN INSOLVENCY ACT, 1848, Ss.~ 13, 73-4Sce IN SO LV .ENCY 

·INDIAN PEJ!!AL Coo.s, s. 34-See COMMON INTENTION •. • 
. s. 43- " Illeg-al "~"See under REGISTRATION 

- s. 71-See-\I\' HIPPING ••• ~ 
--.- ·--. - ·----s. II4- See ABETMENT -----------s. I8o-SCJ AeCUSBD PERSO ::-< REFUSING TO SIGN 

.RECORD 
----·s. J88-Epidemic Diseases Act, r8g'7, s. 3· 

An offence under section .18 8 of the Indian P enal Code read with 
· section 3 of t~e .:'~pidemic Diseases Act, 189 7, i s not punishable 
·with rigorous imprisonmen~ unless it is expressly found that danger 
was thereby caused tc· human life, health, or safety. 

King-Emperor v. Madhub Chandra Raj . . . . ,. 
_._ . . s. 193-prqccdurein trials-Se-e FALSE EVIDBNCB 

. ·''s·. ·~24-Sei EscA1'iNG FROl)1 LAWFUL CusTol>Y ••• 
. :_ : ~..._....:.:-::-=-··"·'-'!•"s·, J'20~Medtcal" ··eVidenc.e:.;....ai#y : if·· Magist rate_:_ 

See HuRT... · 
- ·--------- .·s··. 3SI-See SToNB ·THROWING AT A HousE 
- .---·-·-- s. 353-assaulting' process·ser'Ver extcuting a war· 

· .. rant-production of warrant in Court-Evidence Act, r872, s. gr. 
The accused were .convicted of assaulting a process-server while 

·. exec.uting a .warrant issued by a. Civil Court. The warrant was not 
·. p1..~duced 'before the Magistrate, and the Magistrate did not require 

its productiofl.· ·· . · · 
. . Held,- th:it the _conte1_1ts of the w11rrant ·were an essential part of the 

· case for the prosecution, and that those .::on tents can·.only be proved 
. in the manner prescribed.in section i;n, EY idence Act. 
Ckz~nder Co6mar ·Sen v . . Queen·Empres.•, (1899) ·3 C:W. N. 6os, 

c1ted. 
Shw_e Ko v. Ki.ng·EmPfti'or · ... 

- --· -....,... --- s. 397-See D.\COI'X'Y •• • 
--- - s. 405-See .::;RIMINAL BREACH OF TRUST 

- S. 447.:-See C;.!IMINAL TRESPASS . • •• 
___ _..:, ___ . s. 465-See unaer REGISTRATIO-N • •• 

- S. 499, EXCEfTION 9.:...See DEFAMATION 
.....,__..:~~- ss. 114, 324-.See ABETMENT ·,., 

xvi! 
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XVlll INDEX. 

ss.~299, 3oo, 304- See MuRDER 
ss. 324, 114-See ABETM:SNT . , , , 

---- ss. ,~o3, 4\t-See CRIMIN ... J. .M~SAl'PROPRIATION ... 
ss. 41I, 403-See < RIMJNAL MxsAPPROPRIA'.l'ioN ••• 

INDIAN RsGIS'l"RATioN AcT, 1877, s . 82-See R.BGISTRATION . ... 
• I NDIAN STAMP ACT, 18!)9. s. 4.--Sec STAMPS .. . · · 
!NHBlUTANCE-See.BuDDHIST LAW: INHERITANCE, 
I NSANITY OP PL'AINTIPP-~uing bj next jriind-See PLAINTIPF . OP 

. U NSOUND Mn<D SUING BY N.EXT FRIEN'b . . ... • .. 
·I NSO LV!!.NC'i...,-.;mprisc·nment of applicant-Civil Procedure. Code, 1882, 

s. 359· . 
The.applicant's petilion to he declared an insolv~n~ under section 344 

of the· Code, was rejectr.d on znd Jlebruar;.- '9''5· C.,-. zsth March. 
a c·r.edit,lr applied fur the imprisonment of :!pplica'nt under section 
359, and after applicant had been heard he was sentenced to. six 
months' rigor< !us imprisonment. 

Held,- th:.( the Co.urt had jur isdiction to entertain and act upon the 
creditor's application. 

Held alsd,- that the' word "imprisonm,.nt" in section 3'59 means . 
.imprisonment of either description as defined in the· Indian Pena: 
Code. 
K(},dir 'Bakhsh v. Bhawani Prasad, (1 f92) I.L.R. 14 AI~., I <J.S, 
referred to. 

Tha Maztng v. Agambaram Chetty ... 
~--- Indian Insolvency Act, 1848, appeal from order 

refusing bent fit of-applicatio'h by apt. ellant for protection /rom . 
arrest-sections IJ, 73-Lower Burma Courts Act, 1900, s. 8-Civil 
P-rioctdure Codel ss. 545, 6.19, 64714. 

Ap.plicant' had fi led ar appeal against· the order of the le?.-rned Judge 
-on the. Original Side of the Chief Cour t, dis,missing his ·petition for 
the benefit of the Act 'for the · Relief of : Insolvent Debtors. He 
applied for an order of protection .from arrest during the hearing of 
the appeal, · · · · · 

Held,-afttr examination of the law applicable, that such an order 
could n<:t be granted. · · • · 

Agabob, J, ln re , . . . · . 
lNTBRPRETATIO~ OF TERMS-· See WoR:<MAN's BR-~ACH · oF CoNTRACT 

ACT ... . ... ... ... ... 
·- · ' I RRELEVANT i>ND.i\(A'LlC.IQUS STAT!f;MJ.lNTS T~ ·ORAL EVIDENCE, P LEAD· 
.... , .:_·· . . I..~~K)\E~f::!'6'.\:ff.d~qs'8R-AlfFii:ii\vi'i's~iJ1ndt'a2i •Pe11:al f.oae, ·s. '499, . .... . . ...... t .. . . ··-s."· 0 ' .- .-.~ ·· ·· · ... ... - ...... ..... ··-· . 

ls;u~s
8

~/ac::i~~u:e dis~:;;~~~~;j:~m ·~~l;~·~;st facts,-See Evp:>ENC·~~ 
• 

J 
j oiNDER oP CHARGI!S- Criminal Procedure Code, s. 2JJ. 

A charge of theft and a ch<~rge of escaping from lawful custody· ':~ 
which the accused W 'lS detained on account of that theft, cannot be 
tTied together at one trial. 
San Daik v. Crown, ( 19\:2) I L.H.R., 361, referred to. 
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King· Emperor v. Po Hla ... ... 231 
-- C1'iminal Procedure Code, ss. 2JJ, 235-summons. 

case-warrant case. 
Charges of i.nsult and miu:hief committed on two·c!ifferent days cannot 

be tried together. 
W hen an offence punishable with imprisoiiment exceeding six months 

and an offence not so punishable are tried together at one trial, the 
case is a war.rant case, and formal charges should be fraj11ed -:for 
both offences, 

King.·Emperor v. Maung Gale aliasPunZi11 Il3 



INDEX. 

...,__ _____ .___ CYimin.al ·Pyoceduye C,de, ss, ZJJ, 23~-See 

El'lDBMlC DISEASE~ ACT, t8g7. s. 3 ••• . ... • .. 
-~--------double conviction un~Y s. 19 (e), Indian Arms Act, 

1878, and s. 30, Ran.gooot Police Act, 1899-GeneYal Clauses Act, . 
d~~~ . 

· The accused was arrested one night in a stree~ in Rangoon, having in 
.his pos~-~~sion.a ?oaded revolver, a jemmy, and an auger. He was 
prosecuted iri ~epar<~te r.ases and was· convicted and sentenced to 
separate punishments under section tg, clause (e) o£ the Indian Arms 
Act, 1878, and section 30 of the Rangoon Police· Act, 1899 (appre· 

::> hension and punis~ment of reputed thieves and others). 
Held,-tha~ ti)e "prJsCCution u!lder the Rangoon Police Act was impro
. per, and that accused was not liable to be separately convicted under · 

that ~ct. . "' . 
Per Ha1'tnoll, J.-llJ a prosecution under section 30 of the Rangoon 

Police Act. separate punishments cannot be inflicted on an accused 
wh< :;e case falls within two or more of the clauses of that section. · 

• King-Emperor v. Po Ka 
·- ·- .,.....,.._... _ _ ---joint trial of accused-summons cases-Criminal 

·Procedure Code, s. ZJJ, 242. · 
Section 23~ of the <;:ode of Criminal Procedure, x8g8, and the sections 

therein r.-ferred to relating to the joinder of charges and the joint 
trial of sever>t l accused, apply to the trial of summons cases under 
Chapter XX of the Code. . 
Queen-Empress v. Abdul J?adir, {:886·) I.L.R. 9 All., 452; dissented 
from. 
S<tbrahmania Ayyar v. King-E1 •P~.ror, ( 1901) l.L.R. 25 l\:l<td., 61 ; 
Pulisan.M Rcddi v. The.Queen, (1882) I.L.R. 5 Mad., 20; Queen
Empress v. N ga La Kyi, ( 1888) S. J . L. B., 121; King-Emperor v. 
Nga Po 1 hin, (1903) 2 LB.R., 72; referred to. 

. King-Emperor v. San Dun •· 
joiNDER OP CLAIMs- See FRAME OF SuiT 
jOINDER OP PARTI.IlS-St e MORTGAGE·::5UITS 
----------suit for redemptior~-See MOR'l'GAGs 
- - - suit fot redemption. · 

/feld,-thaf evP.n in p:aces where the Transfer of Property Act is not 
i~ .. f9rce, !!II th~. parties interested must l?e joined in a suit for 
r~rl .. en:-p\i<?t;l•.- . . .. :. ·- ·. ··-·- ·· . : · .. ·· . :: .. 
Maung l(o.v. M:zung Kye, ·2 U.B.R.; {1891·99), s8~. ;- Ma Min Tha . 
v; ·Ma · Naw, z U .. B: R., (t8gz-g6); 581; Ram Baksh Singli v. 
Mohunt Ram !.all. Doss, (187-1-) 21. W. R., 428; referred to. 

Shwe The v. Tha Kado 
jOINT TRIAL ol' Accussn-See jotNDF.R OP CiHRGES 
. . offences U1tdtr section 193, Indian Penal Code-

C--imillal Procedure Code, s. 2,19 -"·same transaction.'' 
The }VOrds "same transaction " in section 239 of"the Code of Criminal 

Procedure, :8g8, cannot be applied to a whole trial and all the evi· 
dent'e given in it. Hen:e, when several persons are accused of 
having g!ven false evidence as witnesses in a case, they cannot be 
c.h<~rged and tried together but must be charged and tried sepa• 
rately. . · 
In the matter pf Gavindu, (1~02) I.L.R. 26 MaC!., 592; referred to. 

King-Emperor v. Shwe So ... ... · · ... . .. 
]URISDICl'tON-Courts of Small Causes-suit for agricultural rent 

-PYoviJ!:cial Small Ca.us.n Courts Act, 1887, s. rs, Second Schedule, 
Artiqlg·8. -

In the ~sence d a notificatior. by Government under Article 8 of the 
Sec1»1J ·Schedule of the Provincial Small Cause Courts Act, 1887, a 

· s~it for rent of ·J?addy land iY not a suit of a nature co~nizable by .a 
Co.trt of Small Causes. Consequently a second appeal JS not barred 

xi:x 
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by section 586 of the C,ode of Civil Procedure, nor by proviso (a) t~ 
section 30 of the Lo.wer Burma Courts Act, 1900. 
MaungSit L-ev. MaungShwe Thin, (rQor) 1 L.o.R., 69, overruled. 
Ma Ka v. Ma Win Byu, (rgo2) I L.H.R., 335; Soundaram Ayyar 
v. Sennia N1ickan, (190o) LL.R. 23 Mad., 547; Uma Churn Man· 
dal v. Bijari Bewah, (r887) LL.:R . .15 Cal., 174; referred to. · · 

Sein Tha.ung v. Shwe Kun ... . ... ... 
-----.:...· -place of suing-suit for compensation' for wrong 

- Civil Procedure .Code, s. z8. · · · " 
Plaintiff sued defendants, who all resi~ed in Pynpan, for damages for 

wrongfulseizure of boats under an order of a Magistrate at Pyap8n 
acting at the instance of 3rd defendant. The boats.. were seized in 
Rangoon, and th.e question-was whether, in view of !he tOms of sec
tion 18 of the Code of Civil Procedure, the suit might be brought in. 
the Chief Court, which had original jurisdiction within the limits of 
Rangoon Town. . · · · 

Held,-:that the su'it might be brought in the Chief·Court. 
Luddy v. Jqhnson, (1871) 6 B.L.R., 141, referred to. 

Ma Myit v. Shwe Tha. .. . ... .. . 
property ot,t.side of:;-See ATTACHMENT .BEFORB 

· jUDGMENT... ... · ... ... 
- -----· ---- suit for recovery of house·site in to~un-See LowER 

BuRMA TowN AN-D V rLLAGE LAt>DS AcT ••• • • • • .•• 
j URISDICTION OF CIVIL COVRT-Lower Burma Town and Village La1zds 

Act, 1898, s. 41-See EJECTMENT ••• ... · ... 
- - - Lower Burma To~t•n and Village Lands 

Act, r898-suit by Go't16rnment for possession. . 
The Secretary t•f State for Indi:. in Gouncil had obtained a decree 

against appellant for possession of certain land known as ·.site No. 
36A, Sandwith road, in the Cantonment of R3ngoon . On appeal, 
the question was raised whether, in view of the provisions of the 
Lower Burma Town and Village Lands Act, 1898, the suit was 
within the jurisdiction of a Civil Court. 

The land was State land at the disposal of. Government as defined in 
section 4. sur·sections (I} and (2 ), of the Act. , 

It was also either iri a town or a village as de~ned in section 4, sub· 
sections (3) and (5). 

H,eld,-- therefore, t)1a.t both clauses of section 41 operated to bar the 
_ · .. . jurisdi.dion of.th'e Civil -Courts .. · . ·-· . · · 
~-·~_-,Mo,men(_y. _ The. S§fref'!-.r'%, ot..~ta:~ef<:rJ'!tliq; in Cou.ntil . ·' ::- .••.• 

. ... . . - . ·- . -... . . . . .. . . .. ... . . . .. - .. ·-· .. -. .-. . . . . . ... 

L 

LAND ACQU1SITION-,-Public Works Department entering ·upon land and 
cutting down trees before publication oj notice of intended acqui· 
sition, . . 

Under section 23 of the Land Acquisition Act (Ac~ I of 1894), the 
Collector in assessing his award can consider only the market val tie 
of the land at -the time of the declaration of intended acquis:tion under 
section 6 of the Act, and the value of such trees and crops as are on 
the land at the time when possession of it is taken by the· Collector. 
When therefore the Public Works Department enter upon and 
damage land before publicati?n of the notice .under ~ection 6, or. 
remove trees cr crops before possession is tak.enby the Collector, the 
Collector and the Court can consider only the mar~~et value of the . 
land as damaged, and in the case of trees or crops only the value of 
such as remain when the ColJector takes p·ossession. 

Page~ 

Compensation for severance is distinct frO\n .other compensation; and. 
must be assessed separately. Macintyre v. Secretary of ~tate; 
{1903) 2 L.B.R., .208; followed. 

Ma Gyi v. The Secretary oj State II7 
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Luro ANn Houss ON L AND-See EJ:scTMliNT ... 
"LAND SUIT "-suit jOY Ymt of land=-second appeal-Loww B1~rma 

Courts Act, 191JO, ss. z (b,, 30. . 
A right to rent of land is a right or interest in immoveable property, 

and a suit for such rent is a land suit .as defined in cl<~.use (b) of 
section 2 ·of the Lower Burma Courts Act, 1900. A second appeal 
lies in such a cas~ under section 30 of the Lower Burma Courts Act, 
Jg<)O. . 

·Sein Th~u11( v. Shwe Kun, (1904) 3 L.B.R., 47; Ma Dun v. Pa U, 
(1903) z L.B.R, 124; referred to. 

K:,aung Hla Pru .v. San Paw 
LANDLORD· AND TBNAN-:"-sub-lease-suit for rent. 

When a lessee assigns the remainder of the term of his lease, the 
original lessor may sue either the original lessee or the assignee for 
the rent of the period for which the sub-lease is made. · 
Ku1!/UJnujan v. Ahjelu, .(1889} I.L.R. 17 Mad., 296; follqwed. 

Hosstr=-: Ismail Atcha v. Ebrahim Mahomed Makda ... 
.L EGAL RBPRBS2NTATIVB OF D EC£ASso-ProbateandAdminislYation Act, 

3I88r, ss, 4, 8z-See PROBATE AND ADMINISTRATION ... 
LIMITATION- appeal-decree signed after dttte of judgment-tin:e t'egui· 

site for ootaining- copies-bzdia11 Lim,tatio1l Act, 1877, s. u, 
Schedule II, Article t 56, 

Under section 12 of the Indian Limitation Act, 1877, the time 
requis_ite for obtaining a copy ol the decree begins only when a step 
has been taken to obtain tl'oj: copy.· 

A ~arty may apply" for a copy of a decree before it is drawn up and 
s•gned. 

If at the time when an application for a copy is made the decree is not 
ready, a party appeahng is entitled to allowance of the time during 
which the decree remairs unsi~ued, but so long as he has made no 
application for a copy, the non-signature of the decree can have no 
effect on him, and the pericd between the date of judgment and the 
date on which the decree was actuaily signed cannot be claimed by 
him. · 

Bani Madhub Mitter "· Matungini Dassi, (1886) I.L.R. 13 Cal., 
Io+; Gopal C~ndra Chakravarti v. Preonath Dutt. (1904) 

· I.L.R .. 32 Cal., 175; dissented from. · , 
Bechi v-..Ahsan Ullah K[lan, (189Q) . .J.L.~. ·12 1)11,, 4q1; .Yamaji .v. 

'·.: ·. · . . Ant~Z;ii, .(189~) 2 I.L.R. 23 Born., 442; Jolloweo, . 
: ... Afsul"'liossei1i'"v: Mussummat Unula Bibi, (r8gs) x' C. w. N., 

93; Golanz Ga!far Manda.l v. Goljall Bibi, (1897) l.L.R. 25 Cal., 
109; referred to. 

Maung Kin v. Maung Sa ... ... . ·.. • .. 
- --- Civil Procedure Code, t88z, ss. 41 J, sBzA-See PAIJP ER APPEALS 
_ _.,o;... _ _ S'I'fit ~o reco'Oer possession of la~Speci.fic Relief Act, s, 9·

Lunstat~on Act, Schedule II, Article 142. 
E.; section 9 of the Specific Relief Act, 1877, a person dispossessed 

without his consent of immoveable property otherwise than in due 
course of law may institute a suit for its recovery within six months 
from the date of dispossession. The limitation of six months does 
not however apply to the case where < person, even although he 
cannot show a perfect title to .the property, is dispossessed by a 
mere trespasser who can show no title at all If pla10tift can show 
t~at, at the date cf his dispossession by defendant, he had a better 
tttle than defendant, he is "entitled to a final decree, provided he has 
instituted his suit within a period of twelve years as reqllired by 
Article 143 of the Second ~chedule of the Indian Limitation Act, 
~877. 

-. Maung Ya Gyaw v. Ma Ngwe, (1903) 2 L .B.R., 56; Mohima 
, CIJuntler Mosoomdar v. Dlohesh Chundd N1oghi, (1888) I.L.R. 

XXl 
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16 Cal., 473; Philipps v. Philipps, (1878) 4 Q.B.D., 127; Wise 
v. Arneerunm'ssa Kilatvon, (I 879) L.R., 7 I. A., 73; referred to. 

Krishnara:v Yaslwantv. Vasi;dev Apaji Ghotikar, (1884) I.L.R 8 
· Born., 37I; Pemraj v. Narayan, (1882) I.L.R. 6 Born:, 215 ; 

followed.3 · 
Purmeshur Chowdery v. Brijo Lall, (.1889) I .L.R. I7. Cal:, 256; 

dissented from. · 
WaTha v_l?e Hlaw .. . . : =:.. . .. 

---- suit to set aside-sale oj undivided estat~ lJy co·heir-See 
BunDa.sr LAw: INJI'ERITANcs · . .. . •. ... 

LIMITATION AcT, SCHEDULE II, ART. I42-See LIMITATION 
LoWER BURMA Cot.:.RTS AcT, xgoo, s. 2 (b)-See LAND SuiT 
---------------- s. 8- See I NSOLVENCY 1> ,-, 

------ · s. 12-See RBTRU.L oF Acc'usED 
------. s. 12-See TRIAL BY jURY 

. s. 30-See LAND SUIT ... .. 
LoW.ER BvRMA TowN AND VILLAGE LANDS AcT, !8Q8-suit by. Govern• 

ment for possession-See .juRisDICTION OF CrVIL CouRT ... 
· 1898, s. 41-house on 

village land-See EJECTMENT ... 
---- ss. · II, IS-suit for 

recovery .oj house site in town ·-bar to jurisdiction of Civil Court. 
In a suit for recovery of a house-site in a town to which the Lower 

Burma Town and Village Lands Act, 189S, applies the question, 
whether plaintiff's right to the land has ceased under section 1 I of 
the Act by reason of his abandonme:~t of it for more than two years 
continuously, is one which must under clause (2) of section 15 of the 
Act be referred for determination to t';Je Revenue officer. 

·Y6n Byu v. Slnue Taik _ .. . ... . 
LoWBR BURMA VILLAGE AcT:...police otfictr-lndian Evidence Acl, s. 25 

--See TEN-HOUSE G.WNG . • 
____ . .._ ____ x88g,s.9(2). ' 

A breach of rules made by the Commissioner under section 6 (l) of the 
Lower Burma Village Act, I 889, does not justify a conviction under 
section 9 (2) of the Act. To support such a conviction., it f!1USt be 
proved that th~ headman made a certain reql!:isition to the accused, 
and that the accused refused or neglected to complv with it. 

King-Emperor v. Pan Zi . . .. 
--.- . s. 13A-See' Pw.E . ...... .. -- ... -· .. : ; : s · , t. 1.;- ;. : ·- . :•• -.- ·· -; • • .. • , , 

. ;:;;-.'• .~:'' · .. ':."~~ ' . ·:· .... :.,._. ... : .. : ~- . . ·. M : -- _:__ ..... ..... : .. .. 
MAGISTRATE SENDING CASE POR ENQUIRYlJNDER SECTION 47P> CRIMINAL 

PROCEDURE CovE-powers of High Court to revise order-S"e REVl'
SION 

MARRIAGE-Hindu and Burmese Buddhist woman. 
A Hindu of caste cannot marry a· Burmese Buddhist woq~an. 

Melaram Nudi:zt v. Thanooram Eamun, (1868) 9 W.R., 552; Narain 
Dhara v Rakhal Gair, (1875) I. L. R. I Cal. ,I 'f Upoma Kuchian 
v. Bholararn Dhubi, (18l:s8) I. L. . R. 15 Cal., 708; S. Anamalay 
Pillay v. PoLan, 3 L. B. R . 228; followed. 

Maung Man v. Dorarno ... ... 
__, ____ presumption of validif-:t -Hindu ma1'rying woman oj Bur· 

mese name. . 
The presumption of marriage · arising from cohabitation 'lvith habit 

and repute can only be rebutted by clear and satisfMtory evidence, 
especially where many years have elapsed since the death of one of 
the parties to the marriage. ·' · 

The presumption applied to the union of a :-Iindu male with a ' female 
known by a Burmese name. :, • 
In re Shephard George v. Thyer, (1904) 1 Ch., 456; Sastry Vela;der 

Aronogary v. Sembscutty Vaigalie, (1881 ) L. J:\., 6 App. :?64 .~ 
'· . 
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Piers v. Piers, (1849) z H, L. C., 331; Morris v. Davies, (1837) 
5 Cl. and F., 163; cited. 

Vanoogopaul v. Kristnasqwmy ... 
presumption of validity-Hindu of pariah class marrying 

Burmese Buddhist woman .... 
S, a Tamil of the pariah'or so-called "fifth caste," applied for letters 

of administration o~ the estate of M, a Burmese Buddhist woman 
deceased. He cl;jimed to h;jve been her husbanCl; there was evi
dence of cohabitation for m~ny years, and some evidence of repute. 
The application wa;; c!ismisse~ vn tl:e ground that a Hind~;~ cannot 
contract a valid marriage out of his own caste. 

HeliZ,-that in the absence of evidence that the class to which S 
.belongs have a<topt-.:d the rule ob.;erved by Hindus of the recognised 
castes in these matters, the ordinary pr~ump'ti•m of marriage must 
be applied to the relationship between S and M : and o:-dered, 
that letters be granted to him as the husband of the de.::easecL 
Bad.en Singh v. Ma May, (tgoo) 2 Chan Toon's L. C., 27; MaSin 

v. Lrakinka Sen, (190.1-) 10 Bur. L. R., 26g; referred t<>. 
S. Anamalay Pillay v. Po Lan 

MEDICA'L EviDENCB....:..cases of hurt-duty of MagiStrate to classify hurt 
as grievous or simple-See HURT... ... ... : .. 

MBSNB PROFITS-suit for-joindt:r of claims-See FRAME 011 SuiT ... 
MISDIRECTION IN CHARGE-See TRIAL BY jURY ... 
MISTAKE IN AGREEMENT- See CoNTRACT ... 
MoNBY l'AID . TO ANOTHER P.OR PURCHASE AND SuPPLY oP PADDY

Indian Pr.nal Code, s. 405-Ste 'SRIMI!i.AL BREACH OP TRUST 
MoRTGAGE-decree for redemption -extcution. 

A decree for redemption should spe;ify a per;od within which the 
redemption 'l;oney must be paid; and if it is not paid by the date 
fixed the mortgagee's rer:nedy is not by a sep:.rate suit for p(lssession 
of the land, but by an ap, ~ication to the Coun to pass a final fore· 
closure decree o!' an order absolute for sale in the oril{inal suit. 
Maung Mo Ga{ev. Ma Sa U, (1902) 1 L. B. R., 186; referred to. 

Hla Nyo v. Sani Pyu · 
- sale in ~x<~cution subject to or free of-See Exic•JT10N OP 

DECREE; SALE .. • .,. ... ... . .. 
· . · suit jor redtmption-Buddhist Law-joinder of parties 
. -Transfer· of Property Act, s. 85-Code of Civil Procedure, s, 437. 
' Under Budd-hist ;La\v, ·a widow is _ enti~led to an absolute disp.osing 

interest in hu O\V.D sliare of the fa(llily property, and .too. Iiee inte~est 
in the remainder. An only surviving daughter cannot, without 
joining the wido·.v as a party, bring a suit on her own account 
for the redemption of property mortgaged by her deceased father. 

The daughter is bound by an act of the widow extending the mort• 
gage for a term of years. . 

Mil On v. Ko Shwe 0, (1886) S. J. L. B., 378; Ma Thin v. Ma Wa 
Yon, ( 1904) 2 L. B. R., 255; Ram Baksh SingJi. v. Mohun Ram 
.Lall poss, (1874) 21 W.R., 428; Prannath Roy Clwu.•dry v. 
Rookea Begum, (1859) 7· .Moore's I. A.,-323; Hall v. Heward, 
(1 886) 32 Ch., D., 430; c1ted. 

Maung Pe v. Ma Taik ... ... 
MORTGAGE OR SALE-burden ·oj proof. . 

· Plaintiff~respondent sued defendant•appeJI;~nt for the recovery of a 
eiece of land which he had mortgaged to her 13 years before. 
Defendant admitteo the mortgage, but contended that it had been 
converted into a sale one ye~r afterwards. Of this she prcduced 
no evidence except ·a map showing her name as the owner. 

Held -following the ruling in lo."aun( Po Te v. Maun( Kyaw, 1 L. B. 
R., 215, that the burden of proof was on defendant and that she had 
fllile.d to discharge it. · 

0 
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Ma UYitv. PoSu, (t9<>2)8B. L. R., tSg; distinguished. Ko .Po 
Win v. {] Pe, Civil Regular Appeal No. 42 of 1901 (unreported), 
re~~~ . 

MaDan Da v. Kyaw Zan .•. ... ... .. . 
- ---e.v£dencB "of oral agreemen-: varying terms of ·deed 

of sale-Evidence Act, s. 92. 
Plaintiff, who had executed a deed of sale of land tc defendant, after

wards brought a suit for a declaration that the trans;tction was a 
mortgage and not an outright !lale, and f~r an order that the land 
should be re-conveyed on plaintiff'li paying the mortgage money, 
Plain tift brought evidence of an oral" agreement between the parties 
_a t the time of the execution of the deed of sale, that plaintiff should 
have the right to redeem _the land; and also eviderice <.>f the conduct 
of the parties as showing that such was the agreement between 
~~ . 

Held,-that such evidence was not admissible, being excluded by the 
~ terms of s~ction 92 of the Indian Evidence Act, 1872. 

Balkishen Das v. Legge, (Privr Council), (18gg) I. L. R. 22 All., 
149; Banapa v. Sundardas 'jflgjivandas, ( 1876) I. L. R. 1 Born., 
333; Achutaramarafu v. Subbaraju, ( 1901) I. L. R. 25 Mad., 
7 ; followed. 

Ramesh Chandra Pal v. Nga Saung, (1902) 2 L. B. R., J, over-
ruled. · ' 

Paksu Lakshm.an v. Govinda Kanji, (x88o) I. L. R. 4 Born., 594; 
Preonath Shaha v. Madhu Sudan Bhuiya, ( 1898) I. L. R. 25 
Cal., 6o3; Khankar v. Ali l!afes, ( • 900) I. L. R. 28 Cal., 256; 
Mahomed Ali Hossein v. Nat1ar Ali, (ts;ot) I. L. R. 28 Cal., 
289; d issented from. ~ · 

Lincoln v. Wright, (1859) 4 Deg. & J., 16; Alderson-:v. White, 
(1858) 2 Deg. & ] ,, 97; Gunga Naria'!: Gupta v. Tilucf.ram 
Chowdhry, (1888) I. L. R. 15 Cal., 53,:;' Beni Madhab Dass v. 
Sadasok Kotary, (1905) I. L. R. 3, Cal., 437; referred to. 

Maung Bin v.- Ma Hlaing ... . .. ... . . .. 
-----" Pyatpaing"-See "PYATPAJNG" .. . 

MoRTGAGE- S?ITS.-;-:ioinder of parties-Civil Procedure, Code, s. 3:.1.._ 
Transfer ?j Property Act, r882, s. 85. ' · 

Section 85 of the Transfer of Property Act, 1882, lays down that, sub-
ject to the provisions of section 437 of the Coc;le ol Civil Procedu-re, 

· all ·persomr having an interest in the property comprised in a mort- . 
···gage" nii:isrb~ joir;ted- ~~ - - ·arties ' ~v ' an-y:>suit 'u!l9er thA. Chapter ·· 
:\relafii'lgot<fsuclFmortg'age;PpfoviOed···niat' ~-lie-pJa·lntiff has notice of . 

sueh interest. Though section 85 is not in force in, Lower Burma 
outside of certain Municipalities, it lays down a rule of law which 
should be generally followed for the avoidance of needless litigation 
and multiplicity of suits. 

Ma Min Tha v. Ma Naw, 2 U. B. R., (1892-96), 581; Maung Ko 
v. Maung Kye, 2 U. B R., (1892-96), s86; Maung Pe v. Ma 

· Taik, 3 L. B. R., 15; Ghulam Kadir Khan v. Mustakim Khan, 
(1 895} I. L. R. 18 All., 109; referred to. 

· Tha Kainl v. Ma Htaik ... .. • . .. • .. 
MoRTGAGEE-Rights of, under s. 295(b), Civil.Procedure Code-!-See EXE· 

CUTION OF DECREE . .. ... ... .., 
. MuLTIFARIOUSNESs-See" SAME MATTBR" ... ... ... 
_MURDER- blows on the head-intention--1ndian P enal Code,ss. 299, 300, 

T~:fourth clause of section 300, Indian Penal Code, does not apply 
to a case in which death ·has been caust..-d by an act done with the 
iptention of causing bodily injury to c:. pa_rticular person. In such 
a case the question whether the offence ts murder or not must be 
-decid~ by reference to the first three clauses of_ that section and the 
exceptions. 

• 
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Reg. v. Govinda, {1876) I . i.. R. 1 Born., 342; Queen v. Gora· 
chand . Gope, (1866) B. L. R., Full Bench Rulings, .Supple-
mentary Vol~, 443; Shwe Hla ::J v. King-Emperor, {I903) 2 
L. 'B. R., I 25 ; ref erred to. 

Slv.ne Ein v. King•$m.pcror ••• .. . .•• •. 
MUTATION Ol' NAMES IN Rs\" BNUE REGISTER IX-See "PYATPAING." 

N 

NEXT FRIEND-Civil Procedure eode, .~. 46J-See PLAINTIPF OF UN· 

XXV 

Page. 

12:1 
zso 

,., SOUND MIND SUING BY NEXT FRIEND ... ... I69 
NoTICE To AccusED-See CRIMINAL PROCEDURE Coos, s. 123 {3) 13 
NoTICE To Al'JBLLANT-See APPEAL 283 

0 

.()CCUPI!!R OF LAND REAPING CROP SOWN BY A TRESPASSBR-charge of 
theft" not sustainable. 

If a person trespasses on land in the possessi011 of another and sows 
' paddy on it, that does not entitle him to pro.Perty in the paddy that 

results from the sowing; and. if the person 10 pcssession reaps and 
removes such paddy he does not thereby commit theft. 

Nga Hmyin v. King·Emperor ... · . 199 
·ORAL AGREEMBNT-var :ving' terms of document-See MORTGAGE OR 

SALE ... . ... ... .•• ... ••• 100 
·ORDER IN MATTER RELATIN"S TO EXECUTION OF DECREE-See RBVI· 

~~ I~ 

p 

PAUPER APPEALS-limuat:':m-Civi! Procedure Code, z882, ss. 413, sBzA. 
Section 413 of the Code of Civil Procedure appiies to petitions for 

leave to appeal as a pauper. When such a petition is dismissed, 
the appeal does not continue to subsi~t, and the appellant's only 
course is to present at.' appeal in the ordinary way,_ duly stamped. 
Bai Ful v. Desai Ma:;orbhai Bha.vanidas, (1897) I. 1... R. zz Born., 
849; followed. . . 
Skinner v. Orde, {1879) I. L. R. z All., 241; Girwa"r Lal v. Lakshmi 

----Nqrain, (t9b4) I. L.. R. 26 AIL, 329; re!e~red·.to. 
·· · Shaik B11fa"£i"v . Kalloo Khan' . .. ... ... ... 194 
. :PAUPER s~n-ts..:...:" iiglit to sue ~-.Cifiil Procedu.re. Code, S$. 407 (c), 409· 

The petitioner had applied in the District Court for permission to 
bring a suit in f orma pauperis for damages for malicious prosecu· 
tion. Respondent had obtained a conviction against him, which had 
been set aside on appeal, on the ground that the Magistrate was not 
competent to try the case. The Judge of the District Court held 
that the suit was not maintainable because the petitioner was not 
acquitted on appeal by reason of the original conviction having pro• 
ceedec;l on evidence which was known by the complainant to be false 
or on the wilful suppression by him of material information; and the 
Judge dismissed the application for leave to sue as a pauper. 

Held,-that the question whether the nit was not maintainable on such 
a ground was one which related to the merits of the case and should 
not have been gone into an enquiry under section 409 of the Code 
of Civil Pro~dure; and ordered, that the District Court proceed 
with the enquiry into applicant's pauperism and m.ake a fresh order 
under section 409. · 
Baja Rtddi v. Perumal Reddi, {1902) I. L. R. 26 Mad.; 506; Gopal 
Chundra Neogy_i v. Bigoo Mistry, (1903) 8 C. W.· N., 70; Mau1t.g 
Ky_a Bu v. Ma Sa Yi, (1902) 9 Bur. L. R., 1.30; referred to. 

PerJbshaw S:robshaw v. Gwwridutt Bogla ... . . , a48 
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P.ERSONATIMG ANOTHER BEFORE A PASSPORT EXAMINING 0FF.ICER-omis· 
Sion to appear before suck officer..:.... offences committed-joinder of 
charges-·1'/t.dian Penal Code, s. zf/8-Epidemic Diseases Act, 1897, 
s. 3-Criminal Procedure Code, ss. 2JJ, 239-See CHEATING BY 
PERSONI>TION • 214-

P.ERSONATioN oF PARTY TO A DEED-See REGISTRATION 222 

PLACE. OF SUING-See jURISDICTION ... ••. ••• ... 164 
PT.AINT-description of plaintiff. company ~·n plaint-/Jractice-See Co M• 

PANT LAW ... .. 261. 
PLAINT, RETURN OF-Judge and. Additional Judge of Court. 

When a suit is triable under section 31 (2), Lower Burma Courts Act, 
lby the Additional Jud~e·of a Court, if the plaint be rreSe!][ed to 

~ the Judge of the Coart he should not return it. · · 
. Section 57 of the Code of Civil Procedure has no application. 

Rabir Vctlad Ramjan v. Mahadu Valad Shi~oaji, (I877) I.L.R. 2 

Bom., 360; Palnrappa Chetty v. Maung Shwe G11, (i904) z U.B.R., 
Civil l'rocedure', 4; referred to. . 
Zeya v. Mi On Kra Zan, ~1904) 2 L.B.R., 333; follo,ved. 

Maung Gyi v. Lu Pe .. . ... ... 120. 

PLAINTIFF OF UNSOUND MIND SUING BY NEXT fRIEND-Civil Proce
dure Code, s. 463-scope of Chapter XXXI. 

Held also,-following the rufings of the Bombay and Allahabad High 
Courts, that the proviaions of Chapter XXXI of the Code are not 
exhaustive, and thot where a plaintiff is admitted or found to be of 
unsound mind, alth11ugh he has not bren adj•tdged to be so· under 

·'Act XXXV of I8:;8 or any <1ther law for the time being in force, 
he should be allowed to sue by nis nex~ friend, provided that the 
suit is for his ber.efit. 
Tukaram Anant Joshi v. Tl'ithal'toshi, (1889) I.L.R. 13 Born., 656; 
Nabbu Khan v. Sita, (1897) l.L.R. 20 All., 2; p ..,_tfnsukhram Dina-
?tath v. Bai Ladkor, (1899) I.L.R. 2~ Bom., 653; followed. ·· 

Shwe The v. Tha Kado ... . .. .. . .. . 169. 
PLBA oF GuiLTY- Conviction on- Code of Criminal Procedure, s. 255. 

There is no foundation for the view that an accused persun oannot be 
convict~d in a warrant case immediately on a plea oi guilty, without 
~ein[ c;~lled on for his defence. 

K1.ng·Emperor v. Taw Pyu ... ... .. . ... 279: 
POLICE 0FFICEP. . ..:..):o"ll1Cr BuYma Village Act-Indian Evidence Act, s. 25. 
· ·: •· ,-·=::see TE'l'i~j'&us& .G!?,.NG'· · ... ... ... · .. , " · · ... ... · , .:'· 283 
"P.Q.S'tj6N.EMENTS;A<ND ADJP.IJRNMEN'rs=-duty"oj Magistr11tes - See CRIME' 

NAL PRO(;EDURE ConE, ss. ~44, S4c .. . : .. : ... 1~8. 
PowERS oF MAGISTRATE UNDKR s. 349, CoDE op CRIMINAL PRoCEDURE. 

A Magistrate to whom a case has been submitted under section 349, 
Code of Criminal Procedure, has no power to return the case for the 
·purpose of supplying o'!lissions. 

King-Emperor v. Tq_w Pyu ... ... 279. 
PRE-EMPTioN-See BuDDHIST LAw: lNHERt TANC.E 1' 
PRBVIo.us ACQUITTALS OR CoNVICTIONs-accused tried twice on same 

facts-Forest Rules, Rule 91-Criminal Procedure Code, 1?98, 
s. 40J. 

A person convicted under the Fore~t Act for fell ing timber in excess 
of his license cannot, while that conviction remains in force, be tried 
again for felling the same timber merely because the evidence of the 
measurement of the timber given at the fi rst trial was bcorrect. 

San Mya v. King-Emperor · 253. 
PREVIOUS CONVICTION-See WHIPPING IN ADDITION To IMPRISONMENT. 161 
PROBATE AND ADMINISTRATION-legal represhntative of deceased-

right of other party than executor to sue for debts due to estate...:.; 
. Probate ana Administration Act, z881, ss. 4: 82. . .. 
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Under section 4 of the Probate and Administration Act, 1881, the 
executor or .administrator is ordinarily the only person er>tltled to 
sue for recovery of ~operty belonging to the deceased's e!."cate. 
But where there is collusion between the executor or administrator 
and a debtor to the. estat~ a party interested in the e~tatE' n>ay sue 
both the :1dministrator and the debtor lor the recovery of the debt. 
Oriental Bank Corporation v. Gobin loll Seal, (1884) I.L.R. xo Cal., 
7I 3, referred to. 

Maung B~ca "· Ma Thi
1 

PROBA-TE AND Aii~JlNISTRATtoN AcT, 1881, ss. 4, 82-See PROBATE AND 
e{\DMINISTRATION • •• . .•. · • · 

PROCLAMATION AND AT'l:ACHi>IBNT-Criminal Procedure Corle, ss. 87, 88-
. .See ABSCON.C,NG AcCUSED • •. . . • ••. • •• 

PROCLAMATION OF SALE-proctdure-Civil Procedure Code, s. 295, pro· 
. visas (a) a71d (b) -S<e EXECUTION OF DBCRE£: SALE . .. ' • 

P ROPERTY OUTSIDE juRISDICTION-Civil Procedure Code, Chapter 
XX)(!V-See ATTACHMENT BEFORE jUDGMENT ••• • ... 

P RO.PBP.TY SBIZBD BY POLICR- Dispoial oj-Criminrz,l Procedure Code, 
-r898, s. 523. . 

In disposing of property seized by the police, 'if the Magistrate finds 
that the person entitled to possession is known, he need not issue 
any proclamation. If he has issued proclamation, that will not 
prevent him from ordering immediate delivery of the property to a 
persol) to whom he might have ordered delivery without issue 
of proclamation. . 

When the Magistrate finds that a claim which has been m-ade is 
pr.:>ved provid~d no other claimants appear, he should wait until the 
:;ix months spec1fit>d in the proclamation have expired before passing 
final ordeo s. 
Qute_n·Emp~essv. Mablabuddin, (1~5) I.L.R. 22 Cal., 761,cited. 

Po Lwm v. Kmg-Emperor and Ma Me .. . .., ... 
PROSECUTION-duty of, in criminal cases-Criminal Procedure Code, 

ss. 208, 252, 244· . 
The ilccused werP charged with having abducted a girl who is not a 

minor, with the intentio~ that she r,hould be forced to iilicit inter
course. The defenre was that the girl went of her own accord. 

There were three stages ir. the case- • 
. . ···: ~1) The time when .the girl. was kep~ .in conce~!ment bj'the ac.cused, 
. :::::::: anc:\ .was under the influence of .the a.ccused. .. ... 

(2) A period o'fili'ree days when ·i.~he was under the 1>rotectHm of 
·- English officers, a nd was under the immediate influence of 

neither the accused nor her own p;~rents. 
(3) The time after her return to her parents when she was under 

their influence. 
The prosecution alleged that during the second stage, while the girl 

was living in the house of a respectable Burman official of high 
standing, she was compelled by' the accused's mother to copy a false
letter to support the case for the defencP.. 

It appeared that during the second stage the girl in the presence of 
respectable persons deliberated for an hour in making up her mind 
whether she would return to Rangoon with her own relatives or with 
the accused's relatives. 

With regard to the second stag..: the pro~ecution tendered no evidence: 
except that of the girl herself. The officers at Meiktila to whom 
-she came for protection were not called by the prosecution. Neither 
the. Burman official in whose house she was alleged 'to have been 
compelled to copy a false l~tter nor any member of his household 
was called to elucidate the a:Jegation. No person who was present 
d uring the girl's deliberativns was called to give independent 
evide'lce of what occurred. 
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Held,-that in all these matters the prosecution failed in their duty." 

It is the duty of the pro'Secution to call all the persons who are shown 
to be connected with the transactions, and who from such -connection 
must be able to give material evidence. The only thing that can 
relieve the p;·osecution from calling such wi~nesses is a reasonable 
belief that if called they would not speak the truth. In the present 
case no such reasonable belief could possibly have e::isted. · 

King-Emperor v. E Maung ... ... 133 
···PROVINCIAL SMALL CAUSE CouRTS AcT, 1887, s. I;); AND 2ND SCHEDULE, 

ARTICLE 8-See juRISDICTION .•• ... ... 47 
Pw.E-Lower Bt~rma Village Act, z88}', s. IJA-foot-race. . 

In the absence of a notification by the Local GovernrQent under sub· 
section (J) of section 13A qf the Lower Burma Viriageti\ct, 188g, 

. a foot·race is not a pue for the purposes of that section. 
King-Emperor v. Clwn E ... 93 

· · « PY AT_P A lNG "-admissibility in evidence. 
The" .Pyatpai.1g" or outer foil of the Revenue Register of Mutations 

when not signed by t~e owner of the land is not admissible m 
evidence to prove the tt:rms of a report of a transaction in land made 
to the headman or surveyor who keeps up the Register (Maun{f 
Cheik v. Tha Hmat, 1 L. B. R., 260). But if th'e headman or 
surveyor who wrote the pya:tpaing is called as a witness and gives 
evidence, from his own memory, of the terms of the rep< rt, then it is 
admissible to corroborate his statements under section 157 of the 
Evidence Act. It may a lso be usefully used under sections 159 
and 160 of the same Act. 

MaDan Da v. Kyaw Zan, 3 L. B. R., 5, referred to. 
Shwe Pan v. Maunff Po. .. ... 250 

R 

RANGOON PoLICE · AcT, 18gg, s. 30-See JoiNDER OF CHARGES ... 
;-RECTIFICATION OF I NSTRUMENT-suit for-Specific Relief Act, 1877, 

s. JI--See CoNTRACT . ... ... . ,.. . .... 
.-REFERENCE TO HIGH CouRT - ·Civil Procedure Code, .s. 6!7--{frounds 

T{:r;lilings of the Chief Court are binding on subordinate Courts. 
·· -The fact .that a -ruling ·of the. Chief . Court conflicts with a ruling of 

. . · ::another~High Ccitirfis' ··not ·a·-gr'ou.nd Jr£ making' a rderenc~ to the 
· :'--=~:-, -~" CliierColirf:under~·sectiorr:6-rrorfne-co-de: . : ... -· . . .... . _ _ . · . 

Siva Sawmy Sitia v. Suliman Dawoodji Parek ._.. . .. 
:·RuORllfATORY ScaooLS AcT, 18-97, s. 8-period of detention. , : 

The period of detention in a . Reformatory School to which a youthful 
offender over thirteeiT years of age should be sentenced should be 
such that he will not leave the school until he b~ attained the age 
of eighteen years. 

San Hlain{f v. Kin{f-Emperor 
s. 31· . 

Section 31 of the Reformatory Schools Act, 1897, cannot be ~pplied 
when the accused is sentenced to a whipping. 

King-Emperor v. Ha Taw ... 
"R.EGISTRATION-personatin{f a party to a _ deed bejore a registration 

officer-intent-offence commztted-ab11tment by other parties
fo ygery-lndian Registration Act, 1871, s. 82 (c) and (d)-Indian 
Penal Code, ss. 43, 465, II4· . · · 

G, jointly witi:l six others, ·mortgaged a piec.: of land to K . When 
the deed was. being registered, Band T, with G's knowledge and 

. in his presence, G remaining silent, falsely personated two of . the 
joint mortgagors before the registering officer and affixed f~Jse 
.signatures to the registration endorsemehts. · 

218 
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Held,-that even if B and T acted without fraudulent or dishonest 
intent, they had committed offences unc!er section 82 (c) of the 

· Indian Registration f.ct, 1877. · 
held also,-that there being no presumption of common dishonest in

tent in the personation, <'r of instigation to or conspiracy ~herein on 
· G's part, G's mere silence was not an illegal omission making him 

guilty of abetme'\t of any offence committed by the personators. 
Lootlz.y Bewa; (1869) 11 W.R., 24; Emperor v. Kalya, (1903) 5 Born. 

L.R., 138; referred to. 
King-Emperor v. Tun Aung Gyaw 

R.sN;-See LANDLORD AND TE~ANT ... ••• ... 
"RESIDENT OR CARRYING oN BuSINESS "-constructiop. of-See WORK-

. MAN's BRE!CL. OF CoNTRACT AcT . •·· .. ... 
RES jUDICATA-Civil Procedure Code, s. 13-Sale by btnamidar. 

In a suit for the recovery of a piece of land, plaintiff's cao;e' was that 
it had been mortgaged by his sister Ma Lon, whom he h::td left in 
charge of it, to one Mi Wi (represented by the appellants in the 
present case) about twenty years before. Previous suits by Ma 
Lon ag~nst Mi Wi for the recovery of the land had been dismissed, 

• Mi Wi pleading that the transaction WP.S a sale and not a mort
gage. It appeared that Ma Lon, who had no personal interest in 
the land, had brought these suits as a benamidar on behalf of 
plaintiff. . 

Heid,-that plaintiff was bound by the decrees in the former suits, and 
could not recover on his secret title in the present case, which was 
barred by res-judicata. -

Khub Clzand v. Narain Singh, (1881) I. L. R. 3 All., 812; Nand 
Kishore Lal v. Ahmad Ata, (1895) I. L. R . 18 All., 6g; Shan
gayu v. Krishnan, (1891) I. L. R. 15 Mad., 267; Ravji v. 
Mahadev, ( 1897). I. L. R. 22 Born., 672; Maung Sa v. Ma 
Kyok, {t89g) P. ) . :... B., 512; cited. 

Ngwe Gyi v. Shwe Bo ... 
RE-TRIAL OF ACCUSED-See TRIAL BY jURY ... ... ... 
-- convictton and sentence by Judge. of High Court 

set asid~ b)' a Btnclz--Criminal ProcedHre Code, ss. 4•>3, 423, 434, 
439, 273, 33]-Lower Bunna Courts Act, 1900, s. 12. 

'fhe accused was co11victed at a Criminal Sessions before a Judge of 
·· the Chief Court •and sentenced to · death, . In a prpceeding under 

' .;:,;sctioll' r2 of the Lower Burm-'\ Courts Act, I god, the co•wictiOI:t·and 
. ·.~ ~· ~sentente·. were .l>·et -as·ide by·a Bencll ·on the ground_ t\lat ·the verdict 

had not been arrived at in due course of law; but the accused was 
not acquitted. The ·District Magistrate then took cognizance of 
the case against the accused and transferred it to . a subordinate 
Magistrate for inquiry with a view to the recommitment of the 
accused. · 

In -._n application for revision on behalf of the accused, it was argued 
that the District. Magistrate's order was illegal, inasmuch as the origi· 
nal commitment was still valid and subsisting, and the trial upon 
that commitment had not been completed. · 

Held,-after reference to sections 423, 434 and 439 of the Cede of 
Criminal Procedure, and in view of the provisions of sections 403 
read with 273 and· :n3, that the District Magistrate's order \\' liS 
legal. · , 

Hla Gyi v. King-Emperor 
RETURN' OF PLAINT-See PLATNT ,., 
REVENUE REGJSTER IX-fuiZ. and counterfoil-See "PYATPAJNG" 

REVIEW oF CASE -Lower BurmP Courts Act, 1900, s. 12-See RETRIAL 
Or' AcCUSED ... . 

P..eVIBW OP c~sR ONDER LOWER BuRMA CoURTS AcT, 1900, s. 12-See 
TRIAL BY j URY 
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R&VJSION-Civil Proceduye Code, 1882, s. 622-o'Yder i1t matter relat£ng 
to e"ecutim ofdecret~foyce of-sections 244 (c), z. 

The High Court "ill not interf..:re in revision, un<br section 622 of the 
Code of Civil . Procedure . where a way of remedy by appeal is or 

.has been open to the apphcant. 
}//q. Gyaw v. Stt Yon . .. . .. . . . . . . .. 

--· - -of Afagistrute's oYder under section 476, Crirrinal Procedure 
Code-pQ'Wer of High Court-Criminal Procedure Code, ss. 439, 
476, 537· • " 

The. High Court lias P'"ver under section 439 of the Code of Criminal 
Procedure!· 189~. to interfer~ in revision with the action of a M::~~;is· 
trate sendmg a person for tnAl to another !\!I agist rate under sectiOn 
476, :.ub-ser~ion {~). of _the ~o.de of Criminal. ProcedUre, ~898. 

Duty of Magtstrate tAking ACllon under sectwn 476, sub·section {r) 
explained. Bal Go.ngadhar Tilak, {1902) I. L. R. 26 Born., 785: 
followed. Eranholi Atho.n v. King-Emperor, (1902) I. L. R. 26 
Mad., g8; C:issented from. 
Mokun Maistry V: Valoo Moistry, (19oz) r L. B. R .• 286; Rali 

Prosod Cho.tter;ee v. Bhuban Mohini Dasi, (1901) 8 C. W. N., 
73 ; In the matter '/ tM pet_ition of Bhup Kunwar, ( 1903) 1. L. 
R. 26 All., 249; SuyyanarGIJiana Row v. Emperor, (I~os) 1. L. 
R. '2Q Mac!., 100; _K_rishnasawmy Naidoo v. Queen-Empress, P. J. 
L. B., 388, 2nd echt1on; referred to. 

Nur Mahomed v. Aung- Gyi ... 
RIGHT OP OTHER PARTY THAN EXBCUT.OR To SUE FOR D&BTS DUE TO 

ES'l'ATE - See F'nos~_,.e AND ADM.iNlSTR.'.TION ... 
· « RtGHT To Sue "-c:ivil Procedure Code, s. 407 (c)-See PAUPeR SuiTS 
'RIPARIAN PROl'RIETORs-See EASI!MENTS : 

s . • 

Page. 

234 

SALs-benami transaction for purpose of defrauding cYeditors-See 
FRAUOULE:>:T CONVEYANCE ... 245 

SAUl OP htMOVB,\BLE PROPERTY-See EXECUTION OP DECRB8 • ., 225 
SALE OF PROPERT~ FRE& OP MoRTGAGE-Application forL-See ExECU-

'.i'tON 01' U.ECR.EB ' ... 2/;, 
SALE OP PROPERTY "SUBJECT TO MORTGAG&,'~ "FkEE PROM M ORT• 

GAG I!~·- Sec EXECUTIO N OP D.ECREE : SALB 258 
SAt.B oP PRQPERTY ~-o Den~T Citetix!oRs- ~ee fRAoi!J.neNT SALE . • 1.88. 

·«SAMe MATTER "-<:;i·v.il .P.ro.ctduY{.'code, s~.:-2ll; · 45· - n.a_~;_lti/ar;:o_usness. 
·· ''Matter",'' in seCtion 28 of the Code o£ Civii"" ProcedLire, ·mca"s the · 

subj~ct matter· ,,£ the suit. Hence, a suit against the mak~rs o£ a 
promissory m.te and agai•·st a party who has subsequently become 
surety for the payment o£ the amou<'t is not multifarious. 
Narsmgh Das v. Mang-al Dubty, (1882) I. L. R., 5 All., 163; cited. 

Maung Meii: v. K. A. M•yappa Chetty ... ... .. 191 
"SAMB TRANSACTION "-Criminal PYoceduye Code, 1898, s. 239-See 

]oiNT TRrAL ot> Accu:;so ... ... ... ... 231 
SsARCH BY PoLtCB Ot>P.CER-persons not qualifii!d to be called in to 

witness-Burma Gambling Act, 1899, ss. 6, ?-Crimina{Proce· 
dure Code, 1898, s.t roa, 103. 

Section 6 of the Burma Gambling Act, 1899, require-; that aiJ searches 
made uncle~ th;lt section ~hall :,e mad,. in accordance with the pro
visions, sub-section (31 of section 1 02, al'ld of section 103 ot the Code 
of Criminal Frocedure, tB98. 

Secti• n 103 of the Code of Criminal Procedure enacts that the officer 
about to make a search shall call upon two or more respectable 
inhabitants of the locality tn whichthB place to be searched tS satuate . 
to atte11d and witness the search. , 

·The section ubvic,us ly contemplates that two respectable members of 
the public and inhabitants of the locality unconnected in any way 
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with Government and' officialdom should be called in 'to witness a 
search. · · 

Hence, when the or.ly witnesses of a s..:arch under the Gambling Act 
were two ward-headmen appointed to their <·ffices by the Commis· 
sioner of Police, R"ngoon, under the Ran~oon Police· Act- . 

Page, 

Held,-that the premises were not duly entered and ·searched under 
the prov•sions .~f section 6 of the Gambling Act, and that therefore 
the presumption, under ~ection 7, that the house was a common 
gaming-house, was inadmissible. 

Ah Shee and 22 othersv. Kmg-Empcror 229 

.S11<:0ND APPEAL-suit for rent of land-See LAND SuiT 90 
SENTENCE OF 0EAT"l-evidence, 

Judges must not shrink from the duly, however painful it may be, of 
passing sentence of death in capital cases, when the offence •s proved 
beyond reasonable doubt, and is of such a nature as to deserve the 
extreme penalty. 
:-Jucen-Ernpress v. Buduruddeen, (t86g) I 1 W. R., Cr. 20, cited. 

King-Emperor v. Nga Tun 163 
·--- practice-CYiminal Proctdure Code. s. 367 (5). 

A Sessions Judge in passing sentence of death re narked in his judg
ment that •· Lhe fact that the ·accused acted without premedita:ion 
will no doubt be considered by the proper tribun11l." T•;e idea 
that a Sessions Judge may devolve on a higher tribunal his res
ponsibility in respect of sentence in a capital case is erroneous. 

Di&tum of b-win, J., in Crown· v. Tlw Sin (1 L. B. R., n6), that 
when a Ses~i<>ns Judge is in doubt whet her a senlence of death should 

- be passc::d or not, he should p'lsS sentence of death, and leave it to be 
comm11ted by the H•gh Court, if necessary, dissented from. 

Shwe Chv v. K£ng·Emperor Ill 

.SEPARATE TRIAL FOR DI-riNCT 0FFENCB- s. 233, Code of Crimin.Jl 
Procedure-See TRIAL .. . . .. .. • 280 

.SIGNING OF ~{ECORD B\' ACCUSED-See ACCUSED PE~SON REFUSING TO 
SIGN RECORD 199 

"SITE" AND" House"- See EJECTMENT .. 256 
SMALL CAUSE CouRT-j,;risdiction- suit for agricultural rent'-See 

}URISDICTI"ON ... 47 
.SPECIFIC. RELIEF Ac;;T, s .9=See LI~U'l'ATION .. .. 27 

... . s .. 3l).:::St.e· J\~J\RD · . .. .. .. ..... . n:.. 4 
~--: -.. -.. -· .... .. 1 .871,.~- 9-S~~ .CoMP.ROMISE oF SuxT 243 
________ ....... .. t8]'j~·s~·g-See' CRIM1NAL TRESPASS... 278 

---------·- ll·J7, s. 31-See CONTRACT 227 
STAMPS·-deed of conveyance of land, duly stumped. accompanied by deed 

of mortgage of same land by purchaser in favour of Vt ndor as 
security for balance of price-. ..tamp duty on deed of 1lf Ortgage
Indian Stamp Act, 1899, s. 4· . 

'1'he vendor Company S<•ld a piece of land for Rs. 3,oo,ooo, in considera
tion of Rs. :;o,ouo a lread; paid and the execution of a mon~age of 
the land b} the purchaser to the Company as security ior the pay
ment of the balance in yearly instalments. The c .• nv~yance was 
correctly st?..mped with a stamp of the value of Rs. 3,ooo. The 
mortgage, which bore the same date. :-s the conve~ ance, bore a stamp 
of the value of Re. 1. . 

The Financial Commissioner, Burma, referred the following question 
.. for the decisic:n ol the Chief Court, .under section 57, sub-section (1 ), 

of the Indian ;)tamp Act, 1899 :-
.. Of the two instruments"attached to this o~de~, wis., a conveyance and 

a mortgage, is the first, ;ne., the conveyance, to be regarded as a 
'principal mstrument' wtthin the meaning of section 4 • f the Act, 
and is the second, vis., the mot'tgage to be re>?arded as an 'other 
in~trument' within the meaning of the said section, or are the two 
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instruments distinct instrum.ents, and is the second instrume11t, vis., 
the mortga~e; chargeable wrth duty on the full amount of the con· 
sideration P ' · . · · 

Page. 

Held,- that the mortgage deed was a ·distinct instrument and was notV/;. . 
"employed for, completing the transaction" w:thin the meaning of. . '/ 
sub-Section (i) of section 4 of the lnd,ian Stamp Act, I899· It was// 

· therefore chargeable with stamp duty on the full amo.unt of the con ; · . 
sideration expressed in it. 

Civil Reference No. 12 of 1905-Reference ma:ie by the Financial 
Commissioner cf Burma under section 57, sub-section (1), of the 
Indian Stamp Act, 1899 205 

STANDING CRo·Ps-'Sae ExecUTION oF DECREE : delivery of,..,lan:l 129. 
STONE-THROWING AT A House-offence committed -- Indian Pe.,inl Codt', 

S . ·JSI• . 
To throw a bottle into a house, among the inmates, with the intention 

Qf hurting or frightening them, constitute the offence of assault 
(section 351, Indian Penal Code), and not an offence under section· 
336. 
Crown v. Ngo Srin Pe, (1902) I L. 13. R., 259; referred to, 

· King·Smperor v. Po Taw I94 
SuB-LEASE-See LANDLORD AND TENANT 90· 
SuiT AGAINST BENAMIDAR FOR PossEssroN-See FRWDULENT CoN· 

VEY~NC8. . ... 245 
SuxT FOR AGRICUL'l::URAL RENT IN SMALL CAUSE CouRT~See jURISDic-

TION \ 47 
SuiT FOR EJECT!iU:NT-" house" and "site."-house on village land

jurisdiction of Court-Lower Burma 1/Jwn and ViiZ.age Lands Act, 
r.898, s~ 41-See E J£PTMLNT ... ... . .. · 256 

SuiT FOR :vi uSN£ PROFITS-joinder of claims-See FR~:'dE Ol!' SuxT . .. s6 
SuiT FOR RECOVERY OF Hous£-SITF. IN TowN-bar to jurisdic#on of 

Civil Court-See LOWER BURMA TowN AND VILLAGE LANDS ACT sa 
SuiT FOR REDEMPTION-See ]oll\DER OF P.!R.Ties x6g 

- See MoRTG\GE 15. 
SurT FOR RENT-See !.ANDLORD AND TE~ANT . .. .. 90 
SuiT FOR RENT; 011 LAND - See LAND SuiT . . . .. . ... go; 
SurT T.O RECOVER PosSE3SION oJ! LArm--Specijic Relief Act, s. 9-S~e 

LIMlTATlO~ . . ... --·- ------ . - ..... '. . --.. - . ... 27' 
:SP.:x~~p,·.l,'t~g:r~n; Mf!>:.£A.lfA:-~!$. A~~~.a~.Ef:l,'f;-;::.$.~ C,9.~:4R~~'!: .. .-.,-·~~ ... 227. · 

.~surr. B:-L:FoREIGN. Coi\1~ANY lN.BJUT.lSH Cpu.&T::~See. .Co~PI'N.Y.LAw-. .. 261. . 
-s~.m::: 'Tiui.;_::_;iecord must show . i izgiedients of offence charged-
. method of recording evidence, s. 355, Code of Criminal ~'?rocedure, , 

not apphcable. 
The Magistrate's record in summary trials, however brief, must show 

the necessary ingredients of the offence charged. 
In rePun;ab Singh, (r88t) I. L. R. 6 Cal., 579; _Queen-Empress 

v. Shidgauda, (1893) . .!. L. R. 18 Bom., 97 ; Queen-Empr~ss v. 
Mukundi Lal, (1899) I. L. R. zt All., 189; followed. 

It is not necessary for a record of evidence to be made in summary 
trials even where an appeal lies; but section 26-1- provides that the 
substance of the evidence must be embodied in a juJgment as well 
as the particulars in section 263 . . Section 355 merely prescribes a 
briefer rtcord in summons casP.S 2'ld other cases which may be tried 
summarily when they are, as a matter of fa.ct, tried regularly. 

Kuchi v. King-EmperO'Y 3 
SUMMONING MATERIA}- WITNESSBS- duty ~~ Magl'sfrates-See CRIMINA~·:, 

P.ROC£0URE Co'\DE, ss. 344, s4o . • • .. . . ... . I2S. 
SuMMONS CASEs-joinder of chuges and joint zrial of accused in-.:.SP;e 

jOI NDER OF CHARGE~ 52' 
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TEN·HOUSfl G;.ONG-police of!icei-Lower Burma 7illage Act-Indian 
E'llidence Act, s. 25. • · 

A 'ten-house gaung appointed under the Lower Bur~a Village Act 
. is a police 'officer within' ~he meaning of section 25, Indiat: Evide,1ce 

Act. . . · . 
CYown v . Po.Hlaing, ,I L. B. R., 65, referred to. · 

Po Sin v. King·EmpeYor ... ... ... 2~3 
THEFT-See OCCUPJR~ 01' 'LAND REAPING C~op soWN BY A TR.ESPASSER 199 
TRADE UsAG~-See CoNTRACT ••• ... 41 
TRAN~F.ER OF PRoPERTY AcT, s. 53-So1!1 FRAUDULEllT SALE J88 
---·------·-- s. 85-See MOR'l'GA')8 ... JS 
-:- .. ------- J 882, s. 85-See MORTGAGE SUITS . ,, • 2,p 
TR.IAL-e'llidence for pYosecution-separate trial joY, distinct offence-

s. 233, Code of Criminal Proceilure. .. ' ·. 
. Seven persons were accused together of theft.or dishonest receipt and 

disposal c.f st'olim property. The Magistrate heard the e•:idence for 
the ·'prosecution against all .seven togt:ther, and after discharging 
two, decided that the acts of the remainder d.d not form part of 

· the transactien. He therefore charged them in three separate 
groups and proceeded qgainst them in three separate trials, but 
without rehearing the evidence for the prosecution separately, 
althougi:J parts of it which were relevant against others of. the 
accused had no connection with the case of the appellant. 

Held,-that the word '" ~rial" includes the h.earjng of the. evidence for 
th~ prosecution, as well af the st<bsequent procedure laid down in 
Chapter XXI of the Code of Criminal Procedu.r.e for the trial of 
wan=ant cases, and-that un<ler s~tion ZJ3, Code uf Criminal Pr.~e
dure, the appellant was entitled to a separate trial from the 
beginning. · · 
Sub~ahmam:a Ayyar 1. Ki'1£_g -Emperor, (1901) I. L . R. 25 Mad .• 

61, referred to. · · 
Pa.w Tha v. King-Emper~r ... ... . .. ... :l8.o 

TRIAL llY JURY - misdirection in charge-ambi~ous 'lltrdict- convi,ctiou 
on irregular ~econd veYdict- review by Bench under section 1 :z, 
Lo·wer Burma Courts A~t, 1900-Letters Patent, s. 2C-Crimi11al 
P,.ocedure Code, ss. 299 (a), 302, JOJ, 4:!6, 434, 439, 537J.d). · 

In a trial em a charge of tnurder at a Cri.minaJ Sessior.s of the .Chief 
;· <;ou.rt, the judge presidingpmitted to .e~~lain!q \l,l!!ju{y the ~istin~ 
· ' h()~· betwPen ·fP.urder and_cu!pa:b.Je .. bO.J:I'II~!de, PF upon what yxews of 

the facts the accused'had coin-n'litted' th'e"one offerice o·r ·-rlie other. 
The charge to the jury also suggcs;ed .that' a strong inference should 
be Jrawn against the accused from the fact that he had failed to 
take steps to bring to justice a person who, it had been sugges.l:ed, 
was the rea1 offender. · 

'Held PCJ' curiam.-That in both respec.ts the' charge :to thejury .con· 
tamed material misdirections: . · 

.:':1 the same trial, thejury after retiring returned theambiguous.verdict 
"guilty of stabbing, but·w.ithout the intention·of ~ommitting murder." 
The learned Judge presiding, instead of questioning the jury under 
the provi~ions of section 303 of the Code of Criminal Procedure, read 
to them certain par ts ·of sections 299 Pnd 300 of the India!" Penal 
C< de ·and sent them back to consider. further, with instructions to . 
return a. vet·dict of" guilty" • r "not guilty of murder." The jl,lry, 
a~ter ret!ring, retl_!rned·a· verd:ct of !~guilty,'' and accused ~as. ccn· 
vtcted and sentenced to death. : : 

.Held per Adamson, C.J., arcl Fox, J.-That the procedure followed 
WaS illegal, and that the corvioti,.n and senlenGe should beset astde. 
In the absence of express au.hority for the ordering of a re·trial, it 
seemed proper to l1ave to the executive authorities the question of 

·_:the iPstitution of fresh proceo~ings against the accused. 
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Per Irwin, J.-The error 'Yas an irregut:irity to whi_ch section 537 of' 
the Code of Criminal l·'rocedure applies. · The conviction an'd sen
tence being set aside, without the accused being acquitted; it would 
be proper, to order the re-~rial. of the accused. ·. 

Fer Adamson;< C.J.; and ·Fox, J.~In' a case ir which there has been . 
im illegal verdict and sentence, sectior:~ 1 z of the Lower Burma Courts · 
Act, 19cio, does not. empower tl)e Bench to go into the facts and 
decide the case on the ev.i4ence. · . 

Queen-Emp.ress;v. Shib Chunder Mitter, 6t884) I. L. R · ro Cal., 
1079; Qu~en-Empress v. O'Hara, (1890) I. L. R. 17 Cal, 64-l; 
Emperor v. ·Jotindr.a Nath Gui, (1903) 8 C. W. N., xlviii; 
Emperor v. Khag&.ndra. Nath Bamr.erji, ( 1898) z C. W. N ., 
4~1; Su:brahmq.11ia' Ayyar. v. King·Em(>eror, <J~,tot ) I. L. R. 25 
·Mad., 61 ; Makin v: The Attorney· Gweral .for N(1u South 
· Wales, {1894) A. C., 57; Queen-Empress v. Appa Subhana 
Mendrc, ( • H84) ·t: L . ~' & ·Born., 200; referred .to. 

Hla Gyi,.v. ~in~·Emperor 

.: u .. 
USAGB o'F TRADE+.S'ee .Co~TRACT 

v . . . 

. Page. 

75 

41 

VERDICT-See TRIAL BY JURY ... ... ... .. • 75 
VILLAGE HBADMAN-refusin$ to obey requt'sition oj-See LOWER BURMA 

VILLAGE AcT, 1889, s. 9 (2) 96 

w . . 
.WARRANT 'OP ARREST INSTEAD OF SoMMO"!s~Crimi,1al Procedure Codr:, · 

s. go-See ABSCONDING AccuSED · ' ... ... ... 
WHIPPING- house-breaking · by night-previous convictions of theft

Criminal Procedure Code, s. 35-lndian-Peno 1 Cotk, s. 7 r-o.ppeal
alteraiion of finding to legalize sentence-Criminal .Procedure 
Code, s. 423. · · · 

When an accused with previous convictions of theft is convicted of 
house-breaking by night, a double sentence of i mpri~onment and 
whipping is not legal uRder section 3 of the :Whipping Act, 1864; 
but if t.he house-breaking is .accompanie1 with tj:teft, the accused 
may be· convicted on separate .charges under sec;tions 457 and 38:> 
and-sentenced to imprisonment and whipping: .for. the th~ft. . 

· ·When -an·:'illegal siuitence'coines ·13cfore"a' . Couttcof'-Appeal; the-pro
.. .. pr:i~y p! l.e.gaiizing: .t'h.e: ;;ent.el)ce bJ. ;al~~ring_ ~he cori_yic,!jqn .!?h9uld 

be considered, if tbe result of nc,t doing so would be an inadequate 
sentence. 

Killg·Emperor v. Kyaw Hla Au11g 
WlllPPtNG ACT, s. 2, GROUPS A AND D-See WatPPING IN ADDITro~ 

TO htPRISONMENT 
WHlfl'INGIN i\DDITION TO IMPRISONMENT-house:b?·eaking-house-thej: 

-p,.e'Vibus conviction-Whippittg Act, s, z, Groups A and D. ~ 
Per Adamson, C.J., and Fox, J.-On a finding that the accused 
· having been previously convicted of an offence under section 380, 

Iridian Penal Code, committed "house·breaking by night ar.d theft 
of prop~rty valued at Rs. 35, an offence punishable under section 

· 457 of the Indian Penal Code," a sentence· of imprisonment and 
whipping is illegal. · . 

Per Irwin, J.-The finding was a find:ng of two offences, house
breaking And theft, and the sentence was evidently intended to be 
a sentence for 'th·eft. It was therefore !ega~ .. 
Crown v. Po Maung, (1902) 't I.;. B. ~., :;6l; Crow"'! v. Shan Byu, 
(I!jOl) 1 L. B. R,, 149; Crown v. On Bu, (1903} 1 L. B. R., 279; 
referred to. 

King-Empero~ v. Nga To . ••? 

II6 

112 

161 
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Pags. 
VVITNilss-See EXAYlNATroN ol! Wn:Nsss.es ••• ... •• 109,.24.0 
WITNESS SBNT POR Tau.i.,.-Criminal Procedure Code,s. 476-Se.e FAI,S.fl . 

' EVIDENCE. ... ••• •.. ... 204 
' WtTNESSBS-o'Yderin which examined-See EXAMINATION OP WtTNBSS.ES · 240 
WoRK.li!AN's BREACH 011 CoNTRACT AcT, 1859 - application of. 

The Workman's Breach of Cont~act Act, 1859, applie; only where 
there has been a contract for work, with money given as wages in 
advance. It does not apply where money has .been given as ::~;loan, 
with a condition attached that the. borrower is .to work for the 
lender. · 
Ram P'Yasad v. fl.irgpal, (t881') I. L: R. 3 All., 744; follo~yed . 

/(ing-EmperoY v. Gooroomoondian . ... · ... ... 187 
- ----------..__--- - --(XIII of 1859}-aPf.'licab~lity 

. when Government if employe1". _ 
Tlhe Secretary of State for India in Council, or the Govemn:u;nt of 

lnfl.ia, or the ·Local Government of any Province o~ .India is not·a 
master or employer resident or carrying on 1-usiness in· any place 
to which the Wprkman's Breach of Contract Act. 1859. applies, 
within the meaning of section 1 of that A cit. 
Peni"sular thd Oriental Steam Navigation Compa·ny v. The Secre~ 
tary of State for India in Council, (£861) Bourke's Reports, 
A. 0. C., 166, and 5 Born., H. C. R, App. A., p. II; Subbaraya 
Mudali v. The Government; (1863) I Mad. H. C. R.,. 286; Rundle 
v. Thd Secretary of State for /n.dia in Council, (1862) 1 Hyde's. 
Reports, 37; Ramasami _v. Kandasami, (1885) I. L R. 8 Mad., 
~79; . ~oya Narain 1.ewary v. The Secretary of State for India in 
Counc~l, {1886) I. L. R. 14 Cal., 256; Graham v. Lewis, (1888) 
L. R., 22 Q. B. D. 1, E.x·parte Breutl, .In te Bowie, (r88o) L. R., 
16 Ch. D., 484; Atto-ney·General v. Winstanley, (1831) z D. and 
C. 302; Sussex Peerage casfl, (184-4) r r Cl. and F. 143 ; referred to. 

King·Emptror v. Ramiah 33 
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Before Sir Herbert ·TMrllell White, K. C. I. E., 

Chf-j Judge, and Mr. Justice Pox. 

Crimina lAP!>-··' 
No. 43.of 

1905• 
. ' 

EBRAH I M' DAWOODJI BABI BAWA v. KING-EMPER~R. 
Messrs. Atabeg and Maung Kin-for appellant.. 

Arms d.ct, section s-defi.nition of" A1·ms "-tlagg6r·shaped clasp knives. 

DaP"ger-shaped knives, of the kind produced in 'this Cllse, must be held to be 
intende'd primarily as weapons of offenc~, and I? fall within the definiti_on of "arms" 
in the Indian Arms Act, 1878, although they mtght be called clasp-kmves. 

Crown v. Nga Hmat Kyan, (1~02) I L. B. R., 271, referrild to. 

Fox, J.-The appellant was convicted of having kept c~.rms for sale 
in contravention of the provisions~ of section· 5 of the lndi1n Arms 
Act. ~ 

The only q•testion in the case is whether 6e implements seized by 
the Police officer at the ar.cused's staJI are Harms" within the meaning 
of the Act. 

The implements are of three kinds: in one kind the steel blade is 
5 inches and -}th of an inch long and -A-ths of an inch broad, it is shaped 
and pointed as a dagger .is usually shaped and pointe<!, but instead of 
being immoveaLly fix.r.d to a handle as dagge~s usually are, it is fitted 
t.o il .long handle in thl! way in.wbich the ordinary pen and pocket knife 

.is fit~ed>•+hat is .to say,,it turns· 9vel' ··in.to the handl~J and when open 
and shut· it is· h~ld l:!:f:r.sprilig.;• ., ·::· ' ... =·· ·: ... · · 

. :The S!!cond kin<.: is very like the 'first kind, but the steel blade is 
shorter, and it is slightly more curved on one side towards the point. 

The third kind. has a steel blade 4 t'rths of an inch long and j-lhs of 
an .inch .broad, projecting beyond the handle, into which it slips and is 
held by a spring. In each kind the steel is ground away from the 
centre line of the breadth towards the sides. 

In Crowtt v. Nga Hmat Kyan {1) I said that in my opinion the 
purpose for which an .implement . is primarily intended ·regulates 
w)lether it would in ordinary parlance be spoken of as an arm. 
Applying this test to the im·plements now in question, I do not think 
that there can be anv- doubt that the intention of the manufacturers of 
these implements was to su..l'l.ply weapons to persons who want efficient 
stabbing instruments.. I can:1ot imagine any domestic purpose for 
which c~ey would be necessary or useful, nor has: the learned Counse 

(1) '(tgol) 1 L: B. R., 2711 
, 0 • • • 
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who argued the appeal .fouggested any such purpose for which they 
may have '!:>een intended. No doubt they might be used for ~utting, 
but for cutting small articles they must be unwieldy, and for: cutting 
larg~ things th<:y cannot be of convenient !>hape or weight. 

. When open they are like tl-•e ordinary dag~er . and the persons 
making and selling them must know that l:bey are likely to be bought 
by persons who want weapons of offence of the shape of a dagger. 
Under the circumstances· they must be taken to intend to make and 
sell them as weapons of offence, although 'tney may be called clasp-
knives. · -:- · 

In my opinion all the instruments which were p.roduced before the' 
Court in· this case are 11 arms" within the meaning of the Arms Act, 
and I wo~ld dismiss the appeal. 

Thirkell WMte, C. 'J,- l am of the same opinio!). 

Bejon Sir Herbert Thirkell .Wh£te1 K.C.I.E., Chief Judge. 
KING-EMPEROR v. 1'UN GAUNG, SHWE LE AND .NGA PE. 

Section 562, Code of Crimi11al Pror.edure-Procedure if person ordered to 
give security is unable to do so. . ' 

There is no authority for the view that ;r an accmsed. person is ordered to give 
security under section 562 of~ the Code of Criminal Procedure an~ · fails to do so, 
he should be detair>ed in prison till the expiration Q,f :the period for which security 
is to l:ie furnisJ.ed. The proper course is for the Magistrate to ascertain, before 
passing an order under section 562, whether the accused is likely to be able to 
give security immediately or within a reasonable time. If he fails to give security 
within a reasonable time, the Magistrate should pass senten~e. . 

On xztb September, 1904, Shwe L~ anci Tun Gaung were con ... ;~.:t 
ed of theft and very rightly, l think, ordered· to be released under 
section 56.2 ,of. the Code of Criminal Procedure on moderate secu::ity 

·:.to be· of:":gMd:.behaviop~for''Sj'i(m-o.ritns :a~d·'to:·if_rp·~ii'r. ·~8r sent.ence; jf 
' required; ' rri"tne 'cii:'cumstarices~or tne"case;"tne .·order'' was just and 
appropriate. Neither of the accused was in a position to giye securi-
ty immediately and the Magistrate committed them both to prison 
for six months or till, within that period, they furnished security. On 
the 3oth September 1904, Shwe Le furn'ished security, his sureties 
signing a bond in the form provided for securing the appearance of an 
accused person in a Magisterial enquiry. Tun Gaung has not yet fur
nished security and has undergone simple imprisonment for more than 
four months. · · 

Tha Magistrate's view was that if an accused person was ordered 
to give security under section :)62 of the Cede of Criminal Procedure 
a:nd failed to do so, he should be detained in p':'ison till · the expira
tion of the period for which security was to be furnished. This view 
is not in accordance with any provision of. the law. The proper 
course is for the Magistrate to ascertain, before passing .. ab' order 
under section s6z, whether the accused is likely to be a,ole to g:ve 
~ecqrit~· immediately 9r within il reC;l59Mble time. If he fails to give: 
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security within a reaso~ble time, the . Magistrate should ·pass sen
tence. 

The Magistr:>.te is direct ed to rlispose of Tun Gaung's case _in · 
this way. If he .has. not already furnished security, the sentence 
should be nominal. 

In these cases the security bond should be in Form Criminal No. 
132. - . 

Before Mr. Just:"ce B:'rks. 

KUCHI v. KING-EMPEROR. 
., Mr. McDonnell-for the applicant. 

SV::mtnal')'. trial-Record must show ingredientt of vfle~ce charged- Method of 
reco.rdr:~g e'Didence--Section 355, Co!U of Criminal Procedure, nof. applicable. 

The Magistrate's record in summary trials, ·however brief, must show the neces· 
sary ingredients of the offence charged . 
. In re Panjab Smgh, (x88r) I. L. R., 6 Cal. 579; Queen-Empress v. Shidgauda, 

(1893) I. L. R, x8 Born., 97; Queen· Empress v. Mukundi Lal. (1899) l. L. R ., 21 
All; 189, followed. _ 

It is not necessary for a record of evidence to be made in summary trials even 
where an ~ppeal lii~s but section 264 provides that the substance of the evidence 
must be embodied in a judgment as well as the particulars in section 263. Section 
355 merely pres~ribes a briefer record in summons cases and other cases which 
may be tried summarily when they are as a matter of fact tried regularly. 

l9o4. 

K I NG· EMPEROR 

"· T UN GAUNG. 

Cr ittunal Reflision 
No. 59 of 

1905· 
January 25th, 

/905· . 

The petitioner, Kuchi, was tried joi'ntly with Rammu and Kupe · 
under sections 38o-iog and 411 Indian Penal Code. The ac~used were 
tried summarily, the 1st and 2nd were acquitted and the petitioner was 
cnnvicted of being in posses">ion of the storen bundle of clothing ident~-

. fied by th~ complainant<; and was sentenced to 45 days' rigorous impri
sonment. From the examination of the first accused it would appear 

:- that· his ·c.efen·ce· was tli:it -the"COn:tplainants''· had . told nim to place the 
·· bundle.of clothing hi th~ petitioner's hduse- which ·he did. The second 

accused stated that he had seen the first accused throw the bundle into 
the house occupied by himself and the third accused while the petiG 
tioner stat~d that he knevy nothing about the matter till he was arrested. 
The Magistrate has found that because the bundle was found in third 
accused's house he must nece.ssarily have. a guilty knowledge. If the 
first c..;cused's statement was frue he either abetted the fabrication of a 
false·charge against the third accused or he himself stole the bundle. 
On the merits the conviction cannot be supported as there is no clear 
indication that the petitioner had any guilty knowledge. Mr. M~Don
nell is correct in saying that the Magistrate's record in summary trials, 
however brief, must show the necessary ingredients of the offence 
charged, vide lnre Piinjah Sz'tzgh, (x) Queen-Empressv. SMdgauda(z) 

·Queen-Empress v. Mukundi Lal, (3) Mr. _llvtcponnell however argues 
further that the provisions of section 355 Code of Criminal Proredure 
ap~}Y to summary trials and that the Magistra~e is bound to make a 

(1) ( t 88x) J. L. R., 6 Cal., 579· 
(2) (1893) I. L. R., 18 Bom. 97· 
(3)· (1899) I. L. R., 2 1 All. 189, 
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' 
brief note of the evidence of each witness under · that section.' even 
in ~ases coming under section' 263 Code of Criminal Procedure· .. which 
expressly provtdes that '' in cases where nv appe~l lies the M~gistrate 
9J Bench of Magistrates need not record the evidence of the witnesses." 
Section 355 Code of Criminal Procedure occurs m Chapter . XXV and 
must -be re~d with section 354 w hic.h de.sc:ibes the method · of record
ing evidence in enquiries and trials cc otl:er than summary trials."' -~~ 
is not necessary for a record of evidence to be made in summary trials 
even :where an appeal lies but section 264 provices that the substance 
of t~e evidence must be embodied in a judgment as well as the parti
culars in.section 263. Section 35.5 merely prescribes a briefer record 
in summons cases and other cases which may be tried summarily when 
they are as a inatter of fact tried regularly. In the presen~ case the 
proceedings do not d:sclose that the p~titioner has committed any 
offence. · 
.. The conviction will be set aside 'and the petitioner's bail bond will 
be caucelled. 

(Civil Reference). 

Before Sz'r Herbert r~£rkt:ll WM~e, K .C.I.E.J Chiif Judge, ~nd 
J.l!Jr. Justzce Fe::!(! · 

LU THA v. MA 'SHWE ME. 
Award-sz~it to set aside an -made ntherwise than on tlre/erence under Chapte~ 

XXXV II of the Code of Civil Procedure. ,. . 
A suit to set a~ide an award made c:therwise tl}an on a ref.::rence undn Ch~r>te·r 

XXXV II of the Code of Civil Procedure is entertainable by a Civil Court in Lower 
'Burma under section 39, Specific Relief Act. · · 

Ma ,Tha Hmwe v. Ma Ei>z Tho, (189R) P. J. L. ,~.1 48o, overruled. 
. · Siorf~ :~u.i~.Y- :1 ~risptude:n:ce; =j ; sectit>'n.- :·f4'5"l.'·~a'nd·;Rtrs!iell• <Jn Awat ds, Chapter 
::l'X, ~eptJOV'. r,:~Hed. : ·-.-.... - · · '?'_.,,. · - .-... ·,~·.·.· :: ,~, .:: · ~ .. ,"~'"' ,_ .,_ • . " 

The following reference was made to a Bencl>.) by Mr. fu5tice Fox 
under section 11 of the Lower Burma Courts Act, I goo:-• · 
. The: Lower Appellate Court rightly followed the rulin~ in !via 
Tha Hmwe v. Ma Ein Tha, (t) in · which it was held that a suit to set 
·aside an award made without the .intervention of a Court would not 
lie. · 

In my opinion the correctness of that rulitig is open to doubt. 
'Under 'section r 1 of the Lo·wer Burma Courts Act, I goo, I refer to a 
Bench the question "1.:; a su;t to set aside an award mad•· otherwise 
than on a reference under Ch:J.pter XXXVII of the Code o'f Civil Pro-

. ·cedure entertainable by a Civil Cour~ in Lower Burma. 
. The opz'nz'on of tlze Ben_ch was d~lz'vered by- . 

Fa.x, J.-Tbe decision in If! a Tha Hmwe v. Ma Ein -Tha .(I}, wa:s 
. based upon the· ground that ne1ther under the comm~m la~w nor un<ler 
any special enactment did a suit lie to set aside an award ·ma,de with· 
out the intervention of a Court. 

· ~t) (t898) P. J. 'L. B., 480.-
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·u appears to have qeen overlooked ~hat Courts of Equity interfered 
to set aside awards in cases of fraud, mistake, accident, or otherwise 
goo~ groun~$ for impeacning them-Story's Equity Jurisprudence, 
sect1on 1451. . · 

In the English Courts where an award could not be set aside · on 
the somewhat summary pr0cedure by motion, the remedy was by bill 
fn equity-Russell on Awa•ds, Chapter IX, section 1. 

· · .. ~ction 39 of the Specific Relief Act appears to us to cover ·the 
~ase of a person wl • .:> desires to have an invalid written award against 
him ·'s~t aside. 

There does n<;>t appear to be any strong reason for holding that 
~uch person must wait until the opposite party seeks to enforce the 
award bdore be can contest it . 
. ., In·our judgment the answer to the questivn referred should be in 
the affirmative. 

Before Mr . J ustice Birlu. 

MA DA:N DA v. KVAW ZAN. 

· Messrs. Burjorji and Dantra..2.for J : Mr. Villa-for respondent (plaintiff). 
appellaet (defendant). . 

Mortg~ge or sal~-burden of proof. 

t Pl<~intiff-resp.,ndent sued Jc~endant- :~.ppellant for 'the recovery of a piece of land 
which he had m<.:rtgaged to her 13 years before. Defendant admitted the mort· 
gage, but contended that it had been converted into a sale one year afterwards. 
'Of this she produced no evidence except a map showing her name as the owner. 
· Held,~following lhe ruling in Maung Po Te v. Maung Kl.aw, 1 L. B. R. :115, that 
,:1e burden of proof was on dtfendant and that she had fa1lea to discharge it. 

Ma U Yit v. Po Su, (r~o2) 8, B. L. ·R. 189, distinguished. · Ko Po Win v. U Pe, 
Civil Regular Appeal No. 42 of 1gox, (unreported) also referred to. 

·,.·.·· 'the 'pl~intiff~·respotn=t~_!it, f}1·eiurig Kyaw. Za!'; ·sued to redeem' ·hold· 
::hig No; ·i34 comprising·37-i 46 aeres, which was mor-tgaged -·by his de· 
ceased mother, M:1 Oh, and her· second 'husband U San Bye, to U Mye 
Lu, decea:.ed, and Ma Dan Da, the defendant, 13 years ago. 

The defendant denied at first that this particular land was mortgag· 
ed, but it appea•s that she only objected to the boundaries which were 
·alllended for When examined on oath );he admitted the mortgage for Rs • 
.z6o about I 4 years ago and pleaded that she had taken over the land 

.'outright the following year. Both the Courts !>elow relying on the 
ruling in Mttung Po Te and another v. Maung Po Kyaw and another 
(I) held that the defendant had fail ed to discharge tbe burden of proof 
that the original mortgage han been r onverted into a sak, and decreed 
the claim. Mr. Dant~a for the :-ppellant admits that this ruling is against 
him ~ut contends tnat it has been ~verrul<:d by t~·o subsequen.t decisions 
of th1s Court. The first of: these IS pubhshed 1n M a U Ytt atJ.d five 
others v. Ml!lung Po Stt and one (2). It may be noted in that case that 
ij was a Regular or Ist Appeal and it was necessary to go into the 

(t) (rgox) 1 L: B. R. 215 (z) {1902) 8 B. L. R, 189 
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evidence to .>hew whether the ~ourt of First Instance was justified in 
its conclusions. In paragraph "i4 of my judgment in that case it is 
stated. that the ourden of proof was admit~edly on the . plaintiff, who 
sue;d to recover by a contemporaneous oral agreement at the time of 
the transfer. The judgmen.t was devoted to considering how far the 
entries in the Re,·enue Registers should he r~lied on and the case of 
M aung Po Te was not even referred to. It wa$ there poir.ted out that 
pyatpaing entries were of more value than the hazy. recolleCtio'ls of 
~onversations that took place years ago: .. This rr:Hng did not profess 
to deal with the question of the burden of proof andit certainly did 
·n~t overrule the decision ia Mau·ng Po Te' s case. 

In the present case the appellant pleads an entirely fresh transaction 
one year after the original mortgage and not a contemporan("ous oral 
agreement at the time of a transfer purporting to be an outright sale • 

. The other case referred to .by Mr. Dantra is Civil Regular Aypeal 
No. 42 of xgox, Ko Po wz·n and others v. · U Pe. The case was not 
reported. The ruling in· Po Te's case was referred to and Copleston, . 
C. J. said 11 I am prep~red to follow that ruling in any case to which 
it might be applicable" and Fox, J., said : ''The original relationship 
between the parties was that of mortgagor and mortgagee and no doubt 
it Jay. in the first instance upon the mortgagee ·tO shew that that rela
tipn~hip had tome to an end.'' Fox, :y., considered that the burden had 
been shifted to the plain tit£ and the Chief Judge held that i:he defendant 
had discharged the burden. The case does :1ot profess to override Po 
Te's case but to follow it. Mr. Dantra's contention really is that the 

· Courts on the authority of these rulings should have given weight to 
the entries in the R evenue Registers which shew an Ol$tright sale. This 
is in fact the 4th gr9u nd of appeal. , , 

The second ground of appeal is that the jod:;ment of the Lower 
.. Ap.p~Jl.ati! Court does not comply with section 574 Givil Procedure 
; .. Coder. :I:«lo;;not-:think:.this is :tlie: case= "lnd this ·gro.und .. has nJt been 
"'.argued.:~ ,--:Itappe:ars: :from ·Ma ·D an ,IJ::{s ' evidence::that- ·.:Ma Oh was a 
relation and it is more likely that the second transaction was a conver
sion of a simple into a usufructuary m:;,rtgage, as found by th•e Lower 
Appellate Court .. 

It does not appear to me that any question of !aw arises in this appeal. 
The defeqdant never produced any pyatpaing in Court and as the burden . 
of proof was on her it was her duty to do so. If the pyatpaing ;1ad 
been tendered in evidence the question might arise as to whether the 
burden of proof. did not shift to the plaintifl'. The mere production of 
a map, which shews .MaDan D.:-.'s name as the owner's, is not sufficient 
to shift the burden of proof and the map is not even proved or referred 
to by .the witnesses. The appeal is dismissed with costs. · 
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Before Mr. Juslife B£rks. 

MA Ko.u AND MA SEIN u "'· TUN 'E. 

Hla Baw-for appellants (plain~iffs) I Maung Kyaw-for respordent (defen~ant) 

Buddhist Law-lnhert'tance-sale of undivided estate by,co·heir-suit to set asir]e' 
limitation. • . · · 

When a suit is brought to set .::side a sale of undivided ancestral property by one 
of the co· heirs, the circumstances of the case should be examined with a view to 
determine whether the suit is one for pre-emption gc.verned by Article t<' of Schedule 
II of file Indj&n Limitation Act, or one for possession governed by Article 142 • 

. /{ga Myaing v. Mi Baw, (1874) S. J. L. B.,·39; Ma Ngwe v. Lu Bu, (·1877) 
S. j : L. R. 76; Ebrahim v. AraSt·, (1893) P. J. L. B. 20; Mau.(lg L4 DtJk and 
Maung Pyin v .. Ma Po, (1goo}·2 L. C. 127; cited. . 

· The plaintiff·appellants in this case sued to recover 7·53 acres of 
inheritan<:e property, which they say had been made over by Maung 
Ya.., Aung-, their father, on his second marriage to his five children, Nga 
Myaifig, Ma Lan (both deceased), Ma Sein, 2nd plaintiff, Ma Ko U, 
1st plaintiff, and Nga Shwe Kyaw. The land was not partitioned, but 
remained in charge of Nga Myaing, the eldest son and husband of I~t 
defendant, Ma Ket Gyi. The plaint alleg~s that they sold the land to 
the 3rd defendant, Nga TunE, for Rs. zoo without the ·consent of the 
other· heirs. Nga Than, the s"on of Nga Myaing, who died in 1901, was 
joined as 2nd defendant. · 
. The plaint was originally filed by Ma Kc U, the 4th plainti.ff, but 
notice was sent to the ot'ler heirs and the parties have all been joined 
or had an opportupity of being joined. Nga TunE defended the suit 
on the ground that he acted with the con$ent of all the heirs, who had 

. given the purchase-money to their father, M aung Yan Aung. The Court 
. of First Instance ·decreed. the claim for four-fiftl1s l>olding that Nga 
·Myaing's sale was valid to the extent of his own share. The Lower 

·. Appellate Court has reversed this decree on the ground that the claim was 
.. _qpe for. \9.~·e~ew,pt_ion aJ;l.~-~haUli~ pla~n~iffs :were QQund to: ..sue . within 
'· ?l?e ye~r. undec· Artizle. roof ·S chedule. II·of the Limitation A.ct. It is 

not disputed that if this Article applies the suit will be time-barred. 
Mr. Hla Haw for the appellants contends that the suit is not a suit for 

pre·emption but for recovery of immoveable property and that Article 
144 of the :.~nd Schedule will apply to the c~se. No authorities on either 
&idehavv been cited. In NgaMya£ngv. Mi Baw (1), MrSandford de
fined the term " pre-emption" by "the option of purchasing if one of the 
co-heirs of undivided ·ancestral . property wishes · to sell) 11 and it was 
held that one 0f the co-heirs of undivided ancestral estate, should he 
wish to sell his share, is bound to offer it firs·t to his co:heirs. This ruling 
does not say that the co·heir has any right to sell anything but his own 
interest, and he can only sell that after offering it to the other co-heirs. 
In the case of Ma Ngwe v. Lu Bu (2), the right of pre-emption was 
extended to the case of a di~ided share but neither of these cases con
template that an heir has power to sell anything.but his own share. In 
....... . ·. ; -~·· .. . 
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the case of Ebraht"m v. Arasz" (3), the plaintiffs alleged that certain.land 
belonging •o them and lpeir brother, the defendant, Danai, was sold 
without their consent by Danai and 'their mother; Mi Ni, to Ebrahim. 
Mr. .Hosking ,held that, as the plaintiffs ·vere not p~rties to the sale, 
their.o'Yn shares of the land in dispute did not .pass-to Ebrahim ·al}.\i 
_tliat the plaintiffs as Karen Christians had no :·ight to appeal to the 
Buddhist law and redeem the thii:d share which Danai could sell. In the 
case of .Maung Lu Dok and Maung Pyz"n v. Ma Po (4)', the .Judicial 

. ComlJ.lissioner; Upper Burma, held that tJle right of pre-emptio(! ·is ' in 
the co-heirs collecfively a~d that there is no law by. \vhich a siiJgle .co.-beir 

.' can enfdrce pre·emption unless the consent of tbe'other co-heirs has.beep 
·obtained. . . · 

The lea~ned_ .Judge in that case intimated a _ doubt' as to whether 
in the ca·se of · undivided property a sale of it by one co·hei· was not 
invalid " .ab initio," the seper not having anything to. sell except a right 

. to obta!n a share· on part.ition, the share ex hypothesi not havin5 been . 
ascertamed. The Lower Appellate Court has ovedooked the fact tha~ 
the . Couft of First Instance disallowed the plaintiff's claim to re~over 
Ng.~ Myaing's own share, which was one-fifth. Th_e Article that seems 
to a pply is 142 of 2nd. Schedule of the Limitation Act, for it seems that 
Nga Myaing was in possession on behal: of the other co-heirs and his 
sale to Nga Tun E, if made without the consent of the co-heirs, would 
dispossess them. Now Nga Tun E

1 
.n his writteu statement, says that 

the land in dispute was nrst sold by Nga Yan Aung fo1 Rs. 8o· to hi_s· 
daughter, Mi Lon Ma, but as she co~ld nob pay, he took it ·back an'd 
then in 1897 he sold it jointly with Nga Myaing, his son, to defendant 
for Rs. xoo. - The suit is therefore within time so far as the interests of 
the plaintiffs are .concerne·~. The Low~r Appellate .,Cotirt has not gone 
into the merits oi the case· or considered the defendant's plea that the . 
pla1ntiffs and two of 'the other heirs reaHy did co::~seot to·the sale. The 
decr!!e of tl)e · ,Lower Appellate CoJlrL is set aside and the ca:se will be 

-reinanded-ior'a .;.decision .of the appeal on the merits under sedion _5b2 
· oHhe:Cod:e·.of: €ivil~Pro-eedure.::·.,The-.eosts· of-this- appeal'-will be ~osts -
in the case. ·; · . .. 

Before Sz'r Herbert TMrkeli White, K.C.fE., Chief Judge, 
and Mr. JusHce Fo:x. . · -

-MA KYI l<Yl.AND MA.UNG. KYA NYOON v. M::A. THElN, MAUNG HLA· 
. AUNG, MA SHWE I:ILA AND U .SHWE PE. 

Messrs. Lowis and Giles-for I .Messrs. Agabeg and Mau•zg K,·n- for 
Appellants (defe.ndants). 1 Respondents. . . 

Buddhist Law-Inheritance-Shares of children of the same P•1rents dividing 
an inheritance after their parent's ~aath. . . 

Where children of the same ·parents divide an inherita!Jce afte~ their par~nt's 
death no decisive, defiriite rufe of unequal division can be extracted from the 
Dha~mathats either by ·consensus of all or by ;:!~finite w.ei_ght . of authority._ In·. 
view of this fact and of sections 6o and 61 of th<- Dtg~st whtch lay down a gel]eral' 
prin~iple that if all the children share equally in the work an~ responsJbilities of .t.!Je . 

· (3) (1893} P . J. L. B. 26, (4; (19oo). ~· L C. 127. 
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. · 
family each is entitled to an equal share of the inheritance, the . principle of equal '•904 
division may be taken as an ect:tblished rule of la-.v. . 

ltlq Saw Ng-we v. !.fa Thein Yin. (1902) r. L. 13. R, 198; Ma Po v. Ma Swe Mi, MA KYt Kn 
. (tSy7) 1 L. C., 418; Ma E Mya ·v. Mn Kun, (1892) 2 L. C., 107; Maung ·Pan v. 'II. 

'Ma Hny_i, (1897)1L.C.,~I;Polatv.MiPoLe,(i883)1 L.C., ·238; Ma Ba. MATHEIN. 
We v. Ab S,l U, (1903) z· L. B. R., .174; followed. 

· .. flzirkelt White, C. J.-T:,e question for consideration ·i.n this ap· 
pea.l is whfther the Court' of First Instance has 'rightly held that, among 

. Burmece · Bud.dhists: three daugpters, inheriting the estate of their 
deceased parents are t.ntitled each to an equal share. . 

The contention of the appellant is that the case is expr<'ssly provided 
. for in sections 141 and 142 of the Digest of Buddlzzst Law, which pur
,port to regulate t,he division of inheritance between three sons or three 
dau.~hters. ·~ All tl1e texis in section 141 prescribe an unequal division 

·of thl' estate. T.he majority lay down -the rule tha~ the eldest son or 
daughtet: takes two shares, the second, one share and a half, the third, 
Ofle share. l:;ut Dhammasara, KJe!yo, Vinicchaya and Kyannet, 
give different a:i1d inconsistent rules; V(niccha.ya and Kyannet, indeed, 
e<~ch in two texts prescribe two entirely inconsistent rules of partition. 
Moreover, it is to be.ob;;erved tha~ in tnany of the texts it is explicitly 
stated that ~he rule applies only-to uoinarried children. In the present 
cc1se, it is :admitted that all the daughters were married in the life-time 
of their parents. ' It seems to me difficult to hold that this section of 
the Digest is an authority for one definite and consistent rule of parti
tion in the case ol three marr;.::d daughters. It seems probable that the 
rule contained in the majority of the texis in this section was intended 
to apply to .division among unmarried childrm, though in many of the 
texts th:s is· not exrlicitly stated. This may explain the . inconsistent 
rulP.s in Vitu'cchaya and Kyannet, in each of which Dhatnmathats the 
rule contatded for by th';! apFellants is· explkitly restricted to the case 
Qf.unmarri.ed children, while tp~ conflicting rul~. is laid do~n without 

' ~rry restr!·c£ion~ -dt is t~ ;.~e observed; however, as oppose!l.'to· !}lis c.o_p
·.'J"eGti.Jre, tnat.sectlon r:c6'of the ·Attasankhepa·: V.annan'fl , a ·lat~ CO/ll

pilation of very high 'luthority, states the rule as in tpe majority of the 
t~x'ts in se:tion 141 of the 0£gest without limiting it to the:: Ca$e of 
unmarried children. . 

Apart from the consideration whether section 141 of the D£gest pro
vides a special and ·c )mparatively simple rule, applicable to the case of 
.a divi,;ion betw~en three sons or three daughle·rs in all conditions, a 
further examination of the Digest and of some of the Dhammathats 
from which it is compiled shews that, as regards the division of an 
inheritance am'1ng children of deceased -rareuts, there is much diver
sity of authority. But before proceedii;~g to consider these divergent 
rules, I may refer to the first sect10ns of Chapter - Vlll of the D£gest 
which seem ro lay dowfi a general principle, other sections containing 
rules of spe~ial app!ication too co•1crete cases. The general principle 
enunciat~d in s~ctions 6o and G1 of the D£~est, the opening sections 
men,~ioned ab?ve, is that if all the children share equally in the work 
and responsibilities of the family: each is entitled to. an equal share of 
the inheritance, The texts are on the whole consistent and they shew 

~ .. 
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that the rule of Buddhffit Law which has been held to give a preference 
to the el&st son or daughtel" is based, not so much on priority of birth 
as on the assumption that the eldest child takes a more prominent ,part 
than other ch!ldren in the acquisition and preservation of the fami ly 
estate. This principle is very clearly enunciated in section 12 of the 
Dhammavt'lasa* where it is said that if all the children work equally 
for the family benefit, or if there is no work, the inheritance shall be 
equally dividrd. · 

ln sections 151 and 152 of the Dz'gest aregenP.ral rules for the parti
tion among several sons and daughters. Unless it is accepted that the 
rules laid do"''ll in sections 141 and 142 apply on~y to the· case of un
married' ch ildren, the case stated in sections 15 1 and 152 includes the 
case stated Jthsections 141 and 1_42. [tis not specific<~ll.v limited_ to 
the case \\·here there .,are more than three sons or daughters. The 
rules in these later sections which purport to regulate the clivision 
among several sons or daughter's _are or the m·o·st elaborate and conflict
ing nature. The eldest son or daughter i:akes a specific portion i the 
property is thP.n dividE-d into ten or twenty shares of. which the eldest 
take& one, and so on. Whether the division should be into ten or twenty 
shares, and how often the divi~ion is to be repeated, are points on 
which the texts are irreconcilable. Manugye X. 1 J enunciates general 
rules ~imilar to th~s~ in section 15• and section 152 of the Dt'iest and 
is indeterri1inate inasr.;~uch as it leaves undecided tl:e questi0n how 
many times the division is to be effect~d, It seems to me to be 
impossible to extract one uniform and consistent rule, suppor-ted by 
preponderant authority, from the texts in section .'5 I and 152 of the 
Dz'gest, or to reconcile sections 151 and 152 with sections 141 and 1421 

except on the supposition that the latter applies t<fthe case of unmar
r ied daughters. In any view,it is difficult to believe that it was in
tended to lay dowr.- a special rule, to mert the isolated case of three 
sons 9r t~ree daughters, wh.ich should be· entirely :different from the 

· rul'e- app!ica:bte to four··or 'more'-sons <?i:'.:_d~t!ghteg .. . '"· : . .. 
,~-~aviDf'1or'ti1e:- p-~·-~s~•rtthci exami~ation."of tht; tt'~ts, I 'turn to the 
authority of judicial decisions. The authority followed by tl!e learned 
Judge ~f the Court of First Instance is that of a Bench of ·this Court 
in the case of ll1 a Saw N gwe v. M a The-in Yz'n ( 1) in which it was. 
observed that, in Lower Burma, the custom had undoubted;y grown 
up of a n equal division among co· heirs ; and the decision was given 
on. the basis of .that principle. The case of Ma Po v. Ma S1t1e Mi (2) 
was cited as a preceuent for a similar view in Upper Burma. In that 
case, it was held that the on.Jy rule of Buddhist Law shown to he 
operative in respect of the partition of inheritance between two sisters, 
on the same footing, except as regarus age, was that of equality of 
partition. But I do not regard this case as ;n itself a ·very strong 
authority on the general principle. Fo; the parties were given an 
ppportu.nity of shewing what was the law or custom on the point in 
issue; evidence of local custom was adduced, and the qecis1on was . . 

. * Sir John Jardine'& Ngtes on Ouddhist Law, VII. 4· 
(l~ (1902~ I L. B. R., 1~8, I (2) (1897) I L. ~ •• 418, 
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limited in terms to the particular case before. the Court . . But• in a 
previous case, that of Ma•E Mya v. Ala f(un (3) the learned Judicial 
Commission<'r of Upper Our~a, Mr. Burgess, had already remarked 

·, in general terms on the comparatively small regard paid to the techni
cal rules of the Dham iJilathats and t'he tendency in favour of equality 
in the distribution of inheritance. In a later case in Upper Burma, 
M aung Pan v. Ma Hny~· (4) wh ere the division was between two 
sons and two daughters, it was hardly disputed that the shares should 
be eqtial. Long before, in the case of Po Lat v. Mi Po Le (5) 1 the 
learned Judicial Commissioner of Lower Burma, Mr. (now Sir John) 
Jardi~e, had incidentally rec.orded his general impre?sion of the 
equahty .l?ought by Buddhist Law. In the Full Deneb case of -Ma Ba 
W e v. u,·_sa U (6), of this Court, equality of division Wl\S assumed to
be the rule But the point doe& not seem to have been explicitly 
raise'ii.. So far as I have been able to ascertain, these are the only 
cases in which the que!>tion bas been dealt with, directly or indirectly, 
by the Superior Courts. Although the reported cases go back for 
more than 30 years, no case has been cited in which any rule other 
than that of equality of division among children of the same parents,. 
dividing an inheritance after t~eir parents' death, bas been adopted. 

Altho~h the cases on the point are not many or very decisive, there 
can be DO doubt that, in the opinion of 1earoed Judges both in Lower 
and Upper Burma, the rule of equal divisioo has been regarded as 
established or as tending tc attain supremac::y. The case seems to be 
one in which clearly DO decisive, definite rule of unequal division can 
be extracted from the Dhammatbats either by consensus of all or by 
definite weight 9£ authority. The solution of the question, so far as 
the texts of the law are concernea, seems to be found i'1 those sections 
!>f the Digest, which I. have cited, which explained the reason of the 
later· r:ules prescribing ioe•1uality of division. These sections seem to 
. me'ito e1P.I~In t Jie;:tendency observed in the decisions which, b,u t for-
7th1s;- might: tie regat lied a:s·<.oni:rary: to the · authority of ·the Dbamma
thats. In my opinion, especially in view of the impossibility of for: 
mulating an intelligible rule to any other effect, these sections are a 
sufficient authority for following the ruling of this Court which has 
been cited by the Court of- First Instance and for holding it to be an 
established rule of law in Lower Burma that children of the same 
parents, dividing an i1~heritance arter their parents' ·death, take each 
an equal sharP.. 

I would therefore affirm the decision of the Court of First Instance 
and dismiss this appeal ·with costs. • 

(3) ( 1892) 2 L. C., I.:J7. 
(4) (1897) I L. c., 441· 

(S) ( 1883) I L. c., 238. 
(6) ( 19(>3) .l L. B. R I 174· 
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Before St'r Herbert .J'ht'rkell ,White, K.C.I.E., Cht'~f Judge, and 
· . M-:-. Justz'ce Fox. 

MAHO~~ED BHOY NANSEE} . 
KHAIRAZ AND HASSAN v. BENJAMIN MEYER. 
BHOY NANSEE KHAIRAZ . 

Mr. G£les-for the appellants. (defendants) I Mr. Eddis-for the respondent 
· . (plaintiff). . 

Contrnct, Breach of-Damages, Measure of-Interpretation of Indian Cor.:ract 
. Act, section 73· ~ 

Goods which the buyer could not be compelled to accept niay be a bas!s for the 
calculaticn of ~amages to which the buyer is· entitled for breach of conlract to 
deliver, ·The measure of damages is the difference between the contract price and 
the market price-of similar, not necessarily identical, goods. Rice 1f the same 
market description as the rice, concerning which the suit for damages fer breach 
of contract to deliver was brought, although milled at milis other than those speci· 
fied in the contract is "similar" in this sense. · 

Mayne on Damages, 6th Edition, 183; Bowes v. Shand, ( 1877), L . R., z App. Ca. 
455, cited. · 

Fox, J.-The plaintiff sued for damages for breach by the defend
ants of their contract to deliver to him within a specified time a quan
tity of a certain de::>cription of rice. The breach of contract was 
admitted, and the only mattE-r in dispute was the amount of compen
S:.J.tion to which. the plaintiff was entitled. · lt was said and is 2dmit ted 
that the measure of dan~ages is the difference hetween the cost of the 
quantity of rice at the contract price anj fts cost at the market rate 
for the description of rice contracted for at the end of January 1904. 

One clause of the contract provided that the sellers should have the 
option of delivering rice of the milling of one or 105>re of ten specified 
firms of r'ice-millers, whose mills have b~en referred to. throughout th·e 
case as "t.he big mills.'' During th~ course of the trial the lea.rned 
Judge refused to allow the adv9~~te . f_o_r '· th~- -d~fendants to cross-

. ~-~'!~l!lJn~ £-S t9 ,t?~ ~~~~ - ?t ':vhis!'vice s9l(j as of...:the same description, but 
· ,Said.~t<iJ~f of. as. gqqd or;. pe tt~~ualityr.~ C9\lld. ~hiJ.. Ye been . obtained from 
-u small inills" on the'3oth January, which was the .l~st workipg day of 
the month. He held that evidence as to sales of rice produced at small 
mills w_as irrelevant. In this judgment be gives his reasons for so hold
ing at some length. He considered that the contract was for '~ f•ig 
mill rice,'' that this was a totally distinct commodity from " ·small mill·' 
rice, that the two were dealt' with in different markets, and that the 
relative prices of the two not being in constant relation, the price of 
one at any given time afforded no criterion as to the price of th~ 
other. 

I am unable to agree with the learned Judge in these views. 
Admitting that the contract contemplated delivery of ·' Usual Straits 

Quality White Ri<:e" milled by one or more of th~ ''big mills," aild 
admitting that the ccntract could not have been properly fulfilled except 
by delivery of such rice milled by one or more of such firms, th~ ·ques
tion before the Court was as to the amount of compensati:i>n to which 
the plaintiff was entitled in consequenc~ of th~ defendants' breach of 
contract in not delivering Euch rice. 
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On that question the principles laid do\•·n in st>ction 7':J of the Con
tract Act must be the foundation of decision, amongst them the rule 
that in estimatin~ the loss or damage arising trom a br.!ach of contract 
the means which existed of rrmed ying the inconvf'nienre caused by the 
non-performance of the contract must be taken into account. 
· The subject-matter of th~ contract is a marketable commodity in a 
place where there is a market for such commodity. Illustration (a) to 
the ,4bove section indicates that in such a case the buyer is entitled to 
receive the sum, if any, by which · the contract. price falls short of the 
price at which the buyer might have obtained rice of like quality when 
the rice contracted for s~ould have been delirered. . · 

Mr. Mayne in his Treatise-on the Law of Damages* states the rqle in 
the follq~Ying words:-

~"The meas41=e (of d::tmages) is the difference bet\lecn the contract price and 
that "\ohich goods of a similar description and quality bore at the time \vhcn they 
ought to have been delivered." 

The question then is whether "Usual Straits Quality White Rice" 
milled by" small mills'' is of a similar description and of like quality 
to " Usual Straits Quality White Rice" milkd by ''big mills." It is ad
mitted that '' small mills" ~well c;;s " big mills" put upon the Rangoon 
rice me}.rket, which is the market we have to deal with, a description of 
millr d 'rice which both classes of mills offer and sell as ''Usual Straits 
Quality Whi.e Rice." It may be that heretvfore there has been some 
diffen~nce between the ri':e turned out as such White rice by the two 
cla.Sses of mills, and tbat such difference is recognized not only in the 
Rangoon market but also in the Straits Settlements markets. It ap
pears from the evidence that the rice turned out by the small mills has 
been considered son~ewhat better than that turned ot·t hy the bil{ mills, 
and that the for.mer'P.as, as a rule, commande ·J a soOJewhat better price. 
lt. would appear, howev.er, that ~liffere1,1ces in qualiti~s exist between 

•.th~ · dul~urns of:·,the big. mills alsp. · · 
.... .Howel .. er this· may bf', the ·fact r.emairrs that both big and small mills 
put a ('Crtain description of rice on the tparket to meet the market des· 
cription embodied in the terms 11 l'sual Straits Quality White Rice.'' 
lf the lots put on the ri'larket are not exactly alike, the terms must 
<:~yer a description or class of rice milled as to degree or m~thod up to 
and abvve some recognized minimum of degree or method or of both. 
Since the product d both classes of mills so millecl is accepted in the 
market under the terms, it appears to me that the prorluct of both· 
classes of mi!ls most be taken to be of the same description. Are both 
products also of like quality within the meaning of the rule of law? 
In the first place it is to be observed that the rule does not require 
that the bt>sis of calculation ::;hall be the price of goods of identical 
quality. The w rd~ of the contract " the grain to be fair at•erage of 
the quality proc1,1rable at tee tiJDe of milling" in themselves contemp
laJe differences in the quality of grain in various lots.tbeing· covered by 
the terms of de3criptioo. No reference is made in the contract to 
differences in the degree or method of milling, but when a large num. 

• May~e on E>amages, 6th Edition, 183. 

1904 

MAHOMBD BHoT' 
NA~SBB KBAIRAi 

'D: 
MBYBR. ' 

·! 



LOWER suRMA RuLit-ws. 

' 19°4 ber of firms mill rice to meet a d.emand for a comprehe.nsive description, 
M.lHOMEn Baoy such as ''Usual Straits Quality White Rice" is, and there is no further 
NANSEE KHAIRAZ stipulation in the contract 3S to quality, it a·ypears to me that ·for the 

v. purposes of the rule of law, all rice which would be accepted on the 
MBnR, markrt as within those terms must be considered to be of lik~ quality. 

--=- In estimating damages the Court is not Ffecluded from taking into 
consideration any special circum~tances connected with transactions in 
any particular lot or· lots of the goods in question, and I am far from 
saying that the fact for instance, that llDY particular lot fetched a higher 
price on account of. its being particularly well turned out, would not 
have to be. taken into consideration. 

The inconsta.ncy of the relationship in price of the big and small 
mills does not appear to me to affect the question any more than in· 
constancy between price1.. given for the produce of any two or more big 
mills would affect it. The variations :in prices may add to ·the difficul· 
ties of coming to a decision but those difficulties may rise in any case . 

I cannot find any evidence on the record showing that "big mill" 
rice and "small mill" rice are dealt with in different markets. 

In my opi11ion the learned judge erred in excluding cross·elCamina
tion and evidence as to the transacti~ns in " Usual Straits Quality White 
Hice" produced by small mills. · 

·For· these reasons I would remit the cas~ to the Origin·at Side of the 
Court under section 569 of' the Code of Civil Pro~edure for the purpose 
of allowing the defendants to cross·examino the plc~intiff's witnesses, 
and to call evi.dence as to the price of any rice offered, sold, or· asked 
for under such· description at or about the time when the rice should 
have been delivered under the contract. , 

On receipt of the additional evi<lence, if a ny, the-~ppea! should be 
·· again fixed for hP-aring: . 
. .. TM-rkel.l.. Whz"~e, .c .. J--T.~.~ contract .R~.~ ~f wl}i.ch thi~ suit a~ises 
'Wli~ ... :t .. a_; ,~_ehv.e£ ,r~c.e:: :of : .a. $opemfied:: .. qu!thty;;mJlkd.-:at ce.t:tatn spec1fied 
'lnj!ls~Qt,at :ope ·.or~~o·me of t bo.se-miUs .. : : .. F9P"' the::s.a~~ of. convenience. 
they are ca:lle<fthe big mills. In my opinion, the co9dition as to the 
specified mills at which the rice was to oe milled must ue faken as 
part of the description of the rice deliverable under the contract. lf 
the sellers had tendered rice milled .at other mills, the case :;.£ Bowes v. 
Shand, (1) on which the learr.ed Counsel for the re~.pondent mainly 
relied, is an authority for the position that this would not have been a 
good tender. Assuming this to be the law, the lean:~ed Counsel 
argued that something which the buyer could not be compelled to 
accept, if tendered, could not be a basis for the calculation of damages 
to which the buyer is entitled. Jf there were no authority on the sub· 
ject, if we had to decide on first prinr.ipl.es, thPre might b e force in 
this cont~ntion. But we are not left without guidance in t.his matter; 
and it can be shown that the general proposition which I think I have 
correctly reproduced is not .sound in law. The instance given in _ill us
tration (g) to section 73 of the Contract Act is precisely app.9site: In 
the case therein .imagined, the contract was to let a ·ship for a year. 

(1) (1877) L. R., 2 App., Ca. 455· 
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On the principle assumed above, the pt'rson who contractP.d to let the 
ship could not tender a similar ship ,and claim . to have fulfilled his 
contract. But when. there was a breach on his part, the measure of 
damages was the difference between tl:e contract price and the price 
for which a similar saip could be hired. In the same way, when the 
contract in the present c~se was broken, the measure o£ damages is 
the-difference between the .contract price and the market price o£ simi
lar, not necessarily of identical, rice at the time when the contract was 
l:iroken. The illustr'\tion which I have cited seems to me to be suffi
cient authority for this view. I agree, therefore, that the market 
price of rice milled at small mills and otherwise of. the· same descrip· 
tion and quality, may rightly be taken into consideration iti assessing · 
damage~ for breach of a big mills contract. The fact that rice of 
similar quality ~nJ dt>scription milled at small mills . is, if it be the 
case, if anything superior to rice milled at big inills is an additional 
reason why the buyer should not object to taking into ~onsideration 
the price of small'mills rice. 

For these reasons, I concur in the proposed order remanding the 
case for further evidence. 

• 

MAHOM~D BHO'r 
NANSEB KHAIRAl 

'Q. 

MB'UR, 

Before Mr .. Justice Birks. 

MAGNG PE, MA DUN, MA BAING, r.tAUNG MYAING 
AN') VA GVAW ~. MATAIK. 

Mr. P.Jlit-for appellants (defendants.) I Mr. Villa- for respondent {plaintiff). 
Morfgage-suit for redemption-Buddhist Lafll-joinder of parties-Transfer 

of Property Act, s. 8'i-Code if Ci':lil Procedure, s. 437. 

Stlcs'al 
Civil Second 

Appeal No. 183 oj 
1904. 

March 

Under Buddhist Law, a widow is entirled to an absolute dit?osing interest in her 
own sha re of the familj'jlroperty and t.o a life interest in the remainder. An only 
sl:!~yiving daughterc:annot, without joining the widow as a party, bring a suit on her 

. ,o:wn _accol!nt for th~ redemptl.on 6f prope.r.~_-P,'If>rtgageP. .. by her. deceased· father. 
:'fhe di!l;lghtei• is bound by an .dCt-p£ the.: .~·ido\y -~e~:tending the m~rtgage for :a 

term of years. · · · · .. .. · · ·: 

Ma (}"·v. Ko .Shwe 0, (r886) S. ). L. B. 378; Ma Thi" v. 'Ma Wa Yon, (rgo4) 
~- L. U. R. 255; Ram Baksh Singh v. Mohunt Ram Lall Doss, (1874) 21 W. R., 
428 ; Prannath Roy Chowdi'y_ v. Rookea Begum, (1859) 7 Moores I. A., 3Z3, 
Hall v. Heward, (1886) 32 Ch. D. 43o; cited. 

The plaintiff-respondent in this c~se sued to rede~m 7'95 iJ.<:res of 
paddy-land mortgaged by her ·adopttve father Maung Cho and h1s first 
wife Ma Nyo, for various sums amounting in all to Rs. zso in the year 
x88o to M:tilng Ku) the grandfather of the first, second and third 
defendants. 

The plaint sets out that Maung Cho died in 1883 and before his 
death married his thir.d wife, Ma 0 Za, who is admittedly still alive 
though her whereaiJouts is not known. Maung Cho left no other heirs 
except Ma Taik and his t\·idow Ma 0 Za. The plaint also alleges 
that the fourth and fifth defendants were in possession of the property 
i9 suit ar.d the 'plaintiff claims to redeem them for Rs. 250. The 
first, second and third defenCiaots admitted the totals of the origjnal 
JnOrtgage but allegedthat Ma 0 Za ha.d ra.isect a fl!rther sqm of R.s. 

zst, 
rgos. -
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300 · on the same security and that there was the condition· .that the. 
land should not l:;e re~:kemed for ~o years · from the year 1878_. They 
also denied that,., 3'Ja .Tail< was a kez'ktt"ma daughter and pleaded that 
the suit was premature, as four years had still to run before the 30 
years had expired. It is not disputed that por~ions of the land in 
dispute have bten re-mortgaged by first; s~ond and third defendants 
to fourth and fifth defenJantc;.- · 

The Cou~t of First Instance dismissed the suit on the ground that, 
~hough Ma Taik had proved she was an. adopted caughter, she should 
not have sued. alont> till a partition of the esta~e had beeti effecttd bt·
'tween h~{ and Ma 0 Za. The Court also found that the sobsequrn~ 
mortgages alleged by th~ defendants were proved. 

On first appeal plaintiff succeeded in obtaining a 'de~ree for · 
redemption on payment vf Rs. sso. 

There are eight grounds of second appeal as follows:-· 
( I ) That the decision is ag-ainst the weight of evidence. 
(2) That the suit should not have bet'n maintained wi.thout 

the addition of Ma 0 Za as a party. 
(3) That a written adoptiop having been pleaded, no oral 

evidence of it should have been admitted. 
(4) That the adcption was not rroved. 
(5) That the Lower.., Appdlate Court erred in holdi'lg that. Ma 

0 Za had no right to mortgage the, l~nd for 30 years without 
the consent of the plaintiff-respondent. . 

(6) That the ) O years not having expired the suit shol!ld· have 
been held to be premature. . · 

(7) That ·tlie plaintiff was estopped by her coAduct from disput-
ing the said mortgage. . . 

(8) That the appellants b···irig bona fide transferees for con-
. sidc:~;ati,on, .~~~ · ·p.l,a!p.ti~ ~?:~9t.:. ·. ~.l!t itl~.g .. :Jg._rcdcc!l'l. i-)dore 

:- _ ,; ::-· -~~~ .7x.PJ~y , ~f.th.~, ~,t,ip.lll~~Y.d.~ .. fier:oa; :· ·.· :·:; .. . : .. . :· ~~~:~.~~ :·'. <· 
. ' The ... h~spo1iaenfhas file(l . c.ross~oojections on the ~round· thai lhere . 

was no evidence of the necessity for a further loan of Rs, 306 t<> Ma 
0 Za, and that thi~ alienation would only affect her share. ·· 

Now I think it is clear that on the death of Maung Cho his estate 
vested in his widow who had an absolute disposing right as far as her. 
own interest was concerned and a life interest in the remainder - vt'de 
the judgment of the Special Court in Ma 6n v. Ko Shwe 9 (0. It· is 
not alleged that Ma 0 Za has sold any of the p roperty a:nd she.haG.the · 
right to mortgage it without reference to the wishes of ,her decea,ed · 
husband's adopted daughter. No doubt · on the authority. ·of the r~ling 
in 1l1a Tht"1t .v. Ma Wa Yon (2), Ma T?ik could, as ·adopted daugh
ter, have cfaimed one-f<...urth of the estate on the re-marriage' of her 

· adoptive father with Ma 0 Za and she would then h:ave had an 
. und.isputed right to that one-fourth share. It is not alleged th~t tpere 
has been any d ivision of the estate and it would seem that Ma 0 Za, 
as the ·surviving widow, has an absolute right a.s .to t~ree-fourths and· 
a li.fe interest as to the one-fourt~ share. As long as s~e _did not effect 

N. (t886), s: j: L. B., ~78. (2) (1904). ~ L . .B. R. Z$S· 
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an out right sale she would also have the rigLt to mortgage the pro· 
perty. 

Mr. Palit f9r the appellant relies on Ram Baksk Singh v. Mokunt 
Ram Lalt'Doss (3). This case was decided in April t i:S74 before the 
Transfer 'of Property .Act of ' t 88~ came into force. It was there held 
11 That a suit for the redemption of mortgaged property cannot go on 
to a due determination till all the mortgagors are made parties." In 
th~t case the Privy Council Ruling in Prannath Roy Chowdry v. 
Rookt?a Begum (4) was cited ·where the Privy Council held that the 
tender must be made ·' with the consent and on behalf of .all the mort-
gagors." ·. . . 

Mr.'. Villa relies on the. case of Hall v. H ewar.d (5) where it was 
held that !f there is a person interested as heir who cannot be ascertain~ . 
ed the Court . does not refuse a decree for redemption. This case is 
not ~am)Iicable for the own~r's heir-at-law in that case was not known 
at all. It is true that the Transfer of Property Act bad not been 
extended to Lower Burma generally except the Town of Rangoon 
when this case was decided but section 85 merely contains a general 
pr~nciple of law which existed before it came into force. This sectioc 
provides, " that subject to the ~rovisions of the Code of Civil 
Procedure, section 437, all persons · having an interest in 'the property 
compris~d in a mortgage must be joined as parties under this Chapter 
in a sujt relating to such mortgage: provided that the plaintiff has 
notice of such intere_st." Section 437 of the Code of Civil Procedure 
reads as follows :- · 

"In all suits concerning properties vested io a trustee, executor, or 
administrator, when the contention is between the persons beneficially 
inten~sted in such property and a third person, the trustee, executor, 
t)l:' administrator shall represent the parties so interested and it shall 
not ordinarily be necessary to make them parties co the suit. But the 

::,Cou~tJP.~y. if._it _tpi~k!} _fit, ox:_d_er theJJ:l .. or any of th.ern to b~ .wade such 
. , parties.~ . .. .... , -· · . , ;.. ,,; ... · .. ;, . ...::··:::' _. :·' .: .. :·.:::; · ... 

From this it is clear that tho ugh Ma 0 Zaas surviving widow might 
have br·o~:~ght the suit for redemption on account of the plaintiff as hold
ing her one·fouth share in trust for her, she could maintain a suit for 
redemption without joining her unless the Court saw fit to make her a 
-party. l n the present case the person beneficially interested to the 
extent of only the one-fourth share is suing on her own account with
out the con-sent of her txustee and in my own opinion such a suit was 
not .maintainable. :rhe appellants must succeed on the second and 
fifth grounds stated in- the Memorandum of Appeal and this renders 
it unnecessary to go into the other g,rounds. The plaintiff wodd 
apparently be bound by any a{>i'eemeot made by the widow that the 
land should not be redeemed br 30 years; but 1 am unable to agree 
with the remarks of the Court of Fir~t Instance that there is any risk 
of the suit brought by Ma 0 Za being barred, for the right ~redeem 
will remain for 6o y~rs from tbe date when the right to redeem ac· 
crues, undt..r Arti<;Ie 14.8- of the 2nd Schedule of the Limitation Act of 
1877· T he decree of the ·Lcwer Appellate Court is reversed and 
the suit will be dismissed with costs througho~t. 

(3) (1874), 21 W. R. 428. I (~) (1859), 7 Moore's I. A .• 323. 
(S} (1886), 32 Ch. D.; 4~o, 
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Special -Ci'Ail 2nd 
Appeal No. 75 of 

~-904. 
_Februa-ry 

2nd · 

B efore Mr. JusHce Bz'rks. 

NGWE GYI AND MYA SAN '11- SHWE BO, P0 ZEYA AND MA ON 
"' NGWE. 

1905· - ~1r. Palit-Eor the appellants I Messrs. Das r.nd Chrt'stopher-for the 
(defendants.) respondents (plaintiffs). 

-? 

Res judicata- Civil Procedure Code, s. IJ-sale by benamidar. 

In a suit for the recovery of a piece of land, plaintiff's case was that it h<..J been 
mortgaged by his sister Ma Lon, whom he had left in ch·1rge of it, to one Mi Wi; 

· (represented by the appellants in the present case) about twenty years before • 
. Previous suits by Ma Lon .}lgainst Mi Wi for the recovery of the land had been 

dismissed, Mi Wi pleading that the transaction was a sale and not a mortgage. 
It appeared that Ma Lon, who had no personal interest in the land, had brought 
these suits as a benamidar on behalf of plaintiff. · 

Held,-that plaintiff was bound by the decrees in the former suits, and coulc-not 
recover on his secret title in the present case, which was barred by re$ judicata. 

Khub Chand v. Narain Singh, (1881) I.[... R. 3 All., 8n; Nand Kt'shore Lal v. 
Ahmad Ata, ( 1895), I. L. R . 18 All., 69; Shangara v. Krishna11, (1891 ), I. L. R., 
15 Mad., 267; Ravji v. Maharlev, (1897), l. L. R., 22 Born., 672; Mau1tg Sa v. Ma 
Kyok, (1899), P. J. L. B., 512; cited. 

The plaintiff-respondents, the )pgal representatives of ll San Dwe, 
. deceased, sued defendant-appellants, the legal representatives of Mi 

Wi, deceased, to recover possession of 10·96 acres or paddy land valu
ed at Rs. 100. T he plaint sets out that the land in-di.;putc was lelt 
by ·u San Dwe's parents, who had six cliil1r~n, four of whom did not 
want their shares, twenty-five years ago; and that U San Dwe had acquir
ed his sister MaLon's share for Rs. so. He worked the land for one 
year and then moved to Kaman village, leaving M~ Lon in charge of 
the property, which he did not ask for till four years ago, when she 
told him that it had been.mortgaged to Mi Wi. The plaint concludes 
with a prayer that the land may be made over by MaLon and Mi Wi . 

. ~Ma Lon admitt~d- t~e. fac ts .. seU:>ilt in. th.~. l>lamtdi!14.;.Sil;iq that her hus
bc'):pd" h~d)i.1or_t'gag~d th~ Jand tq. __ Mj _.W);_for Rs,zoo;-;~ !\fli Wi plfaded 
·an ·outr'iglit sale for-Rs. x·2o by MaLon and her husband twenty years 

· ago. She says the land is now worth Rs. 300: that Ivia Lc;n and her 
' husband filed a suit ' to redeem the land, which was dismissed, and that 
the brother and· sister were acting in· collusion. 

Five issues were fram~;:_d by the ·Court of First Instance as follows:
(x) Is the case b~rred by res judt'cata under section 13 of the 

Criminal Procedure Code? 
(2) Did the plaint land belong to plaintiff (U San Dwe) or first 

defendant (MaLon) before its alleged mortgage to sec-ond 
defendant (Mi Wi) ? · 

(3) Did plaintiff entrust the plaint land tv first defendant as a 
temporary measure? 

(4) Did first defendant mortgage- or sell the plaint l:\nd to 
second defendant? 

(S) What was the value of the l;.nd twenty-five ye~r!: -ago? 
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The Court of First Instance held that as U San Dwe was not a party 19°4-
. to the previous suits the, present claim was not barred; Hiat U San NGwa GYI. 

· Dwe was the original owner and had entrusted the land to his sister '11 • 

. Ma Lon·; that he had asked ner "to redeem the land for him and that SHWB Bo~ 
·. in consequence she had twice sued Mi Wi in the Thigwin Township 

Court. The learned J~dge considered that the fact that U San Dwe 
did not claim the land for twe.1ty years ~old against him, but wa~ due to 
his ignorance of law. He also found that the land had been entrust
ed to dhe first defendant Ma Lon and that it was immaterial whether 
she sold or mortgaged the l(lnd to second defendant Mi Wi as she 
had EQ title fO COnvey. . 

The chief point that was argued before the lower Appellate Court 
was that the suit was barred by limitation under Article 142 of the 
Second Stnedule of the Act. The lower Appellate Coqrt held that 
Mi 'Vi's pessession became adverse on 15th Detember 18gg, when Ma 
Lon's ·claim was finally dismissed. The decree was modified by 
directing redemption of the land on payment of Rs. 100. In this 
Gourt the main grounds .of second appeal are that Ma Lon was 
benam£dar, and she instituted these suits in the Thigwin Township 
Court at the instance of U San Dwe, who was the person with the 
beneficial interest and that the·refore~the present claim is barred under 
section Io3·of the·Code of Civil Procedure, and also that the Court of 
First Instance having found that piaintiff had slept over his rights for 
twenty years and taken no action, he is estopped now from bringing 
this claim. . .. ·· 

Mr. Palit, for the appellants, relies on the following cases:-
Khub Chand v. Narain Sz'ngh (r).-ln this case Straz'ght, C.':J. 

and Ty; ·rell, J., held " That where G sold an estate ncmi-
11 nally to · the minor son of K but in reality to K, and. K 
11 ~~d brotlght a snit in . his son) name agains,t . N f9r re
" demption, the deci~ion wap . binding in a subsequent suit". 
14 br:>ught ·by N agarust K h1~lself on the ground that K 
1
: though not a party in name in the former suit, was so i~ 

"fact." 
In Nand Kz'shore Lal v. Ahmad Ata (2) Blair and Burkitt, 

JJ. held that there a suit is instituted by a benamt'dar in 
his own name1. it must he held to be instituted with the 
consent of the beneficiary a~ainst whom an adverse decision 
wiii have the ~ffect of res ;udicata. 

In Sha_ngar.a v. Krishnan· ,(3), Parkes an.d Wilkinson, ':J.J. 
held "That where the plaintiff's case was that land had 
"been purchased benami in ~he . name of his brother, who 
11 had sued to obtaiu possession and failed, the plaintiff 
11 was bou_nd by th~~ - decree (!.nd . could not recover on his 
11 secret title." . 

'.This case was followed in Ravj£ M ahadev (4), where the ruling 
• · in Nand Kishore L:tl's case was approved • ........,. __ _ 

(x) (t88r) I. L. R. 3 All., 812 (3) (1891) I. L. R. 15 Mad., 267. 
(2) (I!s9'i) I. L. R. 18 All., 6g. (4) (1897) I. L; R. 2:3 Born., 672, 
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It is clear from the- judgment, Ex. C, of the Tbigwin Township 
Court, that an issue was raifed as to wbethe= the land was mortgaged 
f?r Rs. 100 i~ ~882 with a stipulation that it could be ;edeemed at any 
tJme and the judgment states that the defendant M1 Wi pleaded a 
sale. The Court found that the plaintiff Ma Lon had failed tQ prove 
the mortgage and dismissed the suit. It has been found by the Court 
of First Instance that this suit was brought at the instance of the pre
sent plaintifl and that Ma Lon had parted with her own interest in the 
tan d. It is clf'ar .the.refore that Ma Lo~ was. ~actin~ for the person 
who had a beneficial Interest and the ruhngs c;ted w1ll apply. 

Apart frorr these rulings I think the-principles laid down in Maung 
Sa v. Ma Kyok. (5) will also apply for the plaintiff permitted his sister 
to deal with the property as her own and allowed the dP.fcndant to 
contest t~e suit on the understanding that Ma Lon was the real owner. 
The fact that he h~ stood by fo r twenty years is conclusive prrot that 
Mi Wi had no notice of his secret title. The appeal is allowed arid the 
plaintiffs' suit will be dismissed with costs throughout. 

Cr1'minal Revision 
No. r663 of 

1904· 
February 

Before Sir Herbert TMrkr;lt White, K. C. I. E., CMefJu/tge. 

PAN NYUN, HMIN GE, THA HLA AND SHWE. NGO v. MAUNG NYO. 

Messrs: Pennell and "faung Thin-for I Mr. Agabeg-for respondent. rst, 1905. apphcants. - · 

C1'iminal Procedu-re Corle, s. 522- onley resto-r;·ng possession of immiXJeable pro 
perty- ce-rtain conditions of validity. 

Although there is no explicit provision of law to require that a Magistrate who 
passes an order under section 522 Code oi CriminaJ Proc<!dure should give the 
party against whom it is proposed to make the order an. opportunity of shewing 
cause against it, he should do so as a matter of the dlle exercise of judici~l discre· 
tion. Before an order can be passed under section 522 there must be conviction of 
an.offence. of which' toe· use of criii'ii·nal fo·rce i~-a .material ing·~;edient . 

• • .• -\. .. , ... .... t. .. • • - :-. - •• ..• -. : ...• , __ 1\.t- ••• -. -··· .r .~ : · •. •z • •, • : 

.. : . MbhuiWLuchmt-Dass v.:PaUat ,l;aa, (.t.875) ~~3'W• R. st, iollowed. 

The applicants were convicted of criminal trespass and o.;. the 14th 
July, 1904, sentenced to pay unes. On the 3oth July, xgo4, the com
plainant, Maung Nyo, applied to be put in possession of t he land in 
respect of which the trespass was committed. Without callil'lg on the 
accused to shew cau!:e, the Magistrate ordered the possession of the 
land to be restored to the complainant. He purported to be acting 
under section 522 of the Code of Criminal Procedure. 

It is not necessary for me to decide whether an order under section 
szz·must be passed at the time of, or as an immediate sequence to, 
the conviction. For I am satidied thc>t the order must be set aside on 
otT1er grounds. 

Although there is no explicit provision of law lo requi~e it, I have 
no doubt that a Magistrate who passer an order under section 522 
should, as a matter of the due exercise.:>£ judicial discretion, orJinarily 

(S) (t899) P. J. L. B. 512. 
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give the party against whom it is proposed to make tl:e order an 
opportunity of shewing'cause against it. This is especiaay necessary 
when the application forth'! order is made, rightly or Mongly, at some 
time after theJconviction. A similar view has been taken in this Col}rt 
and in other. High Cvurts in respect of an order under section 437 of 
the Code of Criminal Procedure. In this case, I should be prepared 
to set aside the order on this ground alone. 

But there are other grounds also. Before an order can be passed 
unde'r section 522 of t.he Code of Criminal Procedure it is essential that 
a person should be convicted of an offence attended by criminal force. 

· I c;an attach no other meaning to this provision than tl.at attached to 
the similar provision in the Code of 1872 by the High Court at Calcutta 
in Mohunt Luchm£ Dass v. Palla! Lall (I). The conviction must be 
of an offence of which the use of criminal foce was a material ingre
ditnt. In the present case, there was no finding or allegation that 
criminal force had been used in the commission of criminal trespass. 
An order under section 522 could not therefore legally be passed. 

These reasons are sufficient basis for the order in this case and I 
need not pursue the matter further. The only doubt that I have is 
whether I should pass any order, seeing that such delay was allowed 
to occur in presenting this application for revision. But though I am 
reluctarlt to interfere where there has been such undue delay, I think 

· that the illegz!ity of the order in this case is so obvious that I cannot 
abstain from correcting i•. 

The. order of the Magistrate, dated 3oth July, 1904, passed in Criminal 
Miscellaneous Case No. 66 of 1904, is set aside, and i.t is ord~red that 
~o far as that order is concerned the parties be restored to the position 
which they occupied immediately before it was passec . 

. E;if?.re ·~ir ~ e~bert Thz'r kel.l Whz;te,: K. C.!.§_., .(: 4ief Judgf. 
. _.; - 1'E'i' -PYK -a-.KING·EMPE'ROR. · 

Messrs. Pennell and Maung Thin-for applicant. 
\ 

Gambling Act, section 17- Appeal Lies from· order reguiri1:g security passed 
with Yiference to. 

An order requiring security from a person concerning whom informa'tion has 
!Jeen rece1ved and proceedings taken under section 17 of the Gambli.ng Act is 
passed under section 1 t8 Code of Criminal Procedure and an appeal therefore lies 
against the order in the manner provided by secti')n 406 of the Code of Crimiral 
Procedure. 

Queen·Empress v. Nga Myaing, Criminal Revision No. 1028 of 1899 (unreport· 
ed); [Queen·Empress v. Kyauk Maw, I U. B. R., (1897-1901) p. 227j. followed. 

The applicant for revision, Tet Pya. was ordered by the Subdivi
sional Magistrate to furn~sh sec.urity for his good behaviour for one 
year. The Magistrate found that the accused permanently ''earned 
his livelihood entirely by gambling with cards which is unlawful." 
It is no~ therefore aisputed that: the order was passed with reference 
to ·.section :7 of the Burma Gambling Act. The only question.for 
decision at ore sent is whether <.n appeal lies against the Magistrate's 
order. If in a?peal lies against the order, as no appeal was brought 

(V (1875) Z3 W. R., 54· 

1904 

PA~ N Y UN 
'11, 

MAUNG N Yo, 

Criminal Revision' 
· No. 1o8 Of 

1905· 
February Is 

1905· 
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TxT p·;A this applicat,ion for revisil>n cannot be entertained (section 439 ·sub-
• ~ section (5) of the Code of Crirri'inal Procedure). 
KING-EMPERoR. It has already bt·en decided by the learned Judicial Commissioner 

of Lower Burma (Mr. Birks) in the case of Queen-Empress ·v. Nga 
Myaint ( 1 ), apparently unreported, that in a r:ase of this kind an 
appeal lies under section 406 of the Co<:le · o£ Crimiilal Procedure. 
That case was not argued·; and I have willingly heard the .arg1,1ments 
of the learned Counsel for the applicant in support of the contrary 
opinion. . 
~ Section I 7 of the Gambling Act does not, in explicit ~ords, 
·empower a M<J.gistrate to demand security from any one. It empowers 
a competent Magistrate, who receives information that any person in 
his jurisdiction ' earns his livelihood, wholly or in part, by unlawful 
gaming, to deal with that per~on as nearly as m·ay be as 1.( the infor
mation were of the description mentioned in sectiqn no of the Co~e 
of Criminal Procedure. 1 t is not denied that the intention is that if 
the information is found to be · true, the accused should be required 
to give security for his good behaviour. What is it then that the 
Magistrate is empowered to do? If he receives ·information of the. 
description mentioned in section I .o, he may, in the manner provided 
in subsequent sections) ·require the · accused to shew cause why he 
should not be ordered to execute a bond for his good behaviour for a 
period ·not exceeding thfee years. If he receives in for .nation of the 
kind mentioned in section 17 of the GamHiag Act, he may deal with 
the accused as nearly as possible in the same manner. That is to 
say he mus.t rec9rd an order under section I 12; indeed, in this appli
cation it is explicitly objected to the procedure of the Magistrate that 
he failed. to de this; and even the section is cited. He must then 
pro~eed as required by section I 17 and must in<;_.Jire into the truth of 
the info:rmatioa. Next comes .section I I~ which says tha~ if, on such 

',. enquiry,, jt~ is ,provi9..: to 1?~ _neces's;;1r.y,; th'~ ',M'agistjat_e: ~p_an c::-der the 
ac.cu~ed to ~x~cut(! ·a !;>ond for his gopd_ .. J;>~h.,ayj~u.r.· ·· 1t seems to· me 
perfectly clear that, if the Magistrate is authorized to deal with the 
accused as if he had received i'nforo1aticn tinder section 'l 10, he' is 
authorized to make an order in • espect of him under section I 18. 
That is the intention of the law and, in my opinion; it is made dear 
by section 17 of the Gambling Act. One of the ways of dea!ing wit!>. 
a person in respect o£ whom information is received of the description 
mentioned in section I 1 o is, after the or Servance of the prescribed 
formalities1 to make an order in respect of him under st::ction 1 I8 of 
the Code of Criminal Procedure. No other provision of law under 
which the order requiring security could be passed has been pointed 

, out; nor have I been able to find any such provision. In my opinion 
the o~der is, and must be, passed actually under section II8 and not 
merely on ~he analogy of that section. That being so, there can be 
no doubt that there is an· appeal agains: the qrder and that it lies to 
the District Magistrate as provided by section 406 of the (:ode. . \ ~· 

(t) Criminal Revision r-;o; roz8 of 1899. 
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For these reasons, l)lave no hesitati')n in following the ruling of 19°4· 
the learned Judicial Commissioner and holding that in this case an TET PYA 

appeal lay and that therCfore revision on the application of the 11, 

accused is inadmissible. . · KtNG-EMPBRoR. 

The application fdr revision on behalf of Tet Pya is therefore · 
· dismissed. 

Be/ore. Mr. 7ustice BJ'rks. 
THA E 11. LON MA GALE. 

Messrs. Pennell and Maung Thi11-for appellant (plaintif:J). 

Mr. Loo Nee-for respondent (defendant). 

Easements-Riparian proprietors-use of water. 

Riparian owners are entitled to use and. consul!le the w~te~ of .the slr~m for 
drinkina and household purposes, for watenng the•r cattle, 1mgaung the1r land 
and for "purposes of manufacture, subject to the conditions (i) that the use is reason, 
able, (ii) that it is required for their purposes as owners cf the land and (iii) that it 
does not destroy cr render useless or materially diminish or affect the application 
of the water by riparian !own~s belo\Y the stream in the exercise either of their 
natural right or the1r right of easement if any. 

Perum'al v. Ramasami Chetty, (•887j. l.L.R., Il Mad., r6, followed. 
D1bi Pershnd S,ngh v. Jo_vnath Singh, (1897) I.L.R. -z4, Cal., 865, distinguished. · 

The plaintiff-appellant, :Vfaur•g Tha E, sued Ma L6n Ma Gale to 
recover possession of a water-channel, measuring ·o4 acres. The plaint 
sets OuF that the plaintiff purchased holding No. ll, in which this 
channel is, in 1 26 1, and that the channel runs through his holding; 
that in 1265 the defendant dug out the channel auu that in conse
quence he brought a c.:minal proceeding, which was dismissed on the 
,gr9J:l.!ld th'!t jt " 'as a civil "disp~te and that he zn.ust take action in the 
<;iv.il Cot.:7~ ... 'T~~·. plaintiff. admlt~ - th~ ~efenda~t's right to the water 
whith flows-through this ·channel, but. he denies the defendant's right 
to deepen the channel. The plaint winds up with a prayer for posses
sion of thi..; land in order that defendant may not be able to dig and 
take the water. 

The defendant denied that the channel belonged to the plaintiff, 
a :td alleged that the defendant had enjoyed thi~ easement for the last 
thirty years. The Court of First Instance fixed t\\'O issues as follows:-

(1) Whether the part on which the present disputed drain is 
belonged to the plaintiff or the defendant ? 

(2) For how many years has defendant made use of the water 
from the said drain? 

The Court of First instan~e gave the plaintiff a decree for possession 
of the area sued for, coupled ":Vith certain directions that the plaintiff 
was not to dam up the drain, aud must also allow the defendant to 
take the surplus water. 

Defendant appealed and the !..ower Appellate Court dismissed the 
suit, holding that ·~he plaint disclosed no cause of action. 

Special 
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. . 
The plaint is ~ot.very artistically worded, but I ttiink it doe$ d_isclose 

tha,t the plai~tiff 6bjected to the ddendanes entering on his land in 
order to clear tne drain as a matter of right, and it is dear that the ; 
defendant asserted th;tt he had a right to enter-on plaintiff's land to 
clear this drain as he asserted that the subsoil of the drain was common 
p(operty. ' ~ · -· . 

The Lower Appellate Court is in error "in thinking that the defend
ant admitted that the possession of the stream was with the plaintiff ; 

. paragraph 2 of her wxitten statement clearly dto:nies this and in her 
. evidence she says "that when she purchased her land from M yat T ha . 

Dun, 30 years ago,·the·drain fell within her paddy land_." The Court was 
probably referring to the statement of Ko Shwe Loa, one of the defend
ant's witnesses, who says that the drain falls withiQ the plaintiffs. 
holdin!!, who ·pays re_venue. It ·.would seem from the evidence of this 
witness that there was a previous lawsuit between plaintiff's prede-:essor 
in interest, Ma Dun Aung and defendant's husband, by which Ma Dun 
Aung was required to keep thi? channel open. It is clear, I. think, 
that the defendant bas a right to take the water that flows naturally 
through this channel, which is a natural one, and to prevent the 
plaintiff from damming it up; but this is a very different thing from 
claiming a right to enter oil · plaintiff's land to deepen the chaunel ·at 
his own pleasure. The rights of tjparian owners were discuss:!d .in 
Perumal v. R amasam-z' C hetty ( 1 ), where it vYas held '' that riparian 
owners are entitled to use and con·sume the : water of the stream for 
drinking ;1nd household purposes, for watering their cattle, irrig<L~ing 
their land, and for 'purposes of manufacture subject to lhe conditions, 
(first) that the use is reasonable, (second) that it i~ ·required for their 
purpo~e.s as OVI-ners of the la,nd, and (third) that it' does not destroy or 
render useless or materially diminish ·or affect ~ne application 6£ the 
wat~r by rip!lrian owners .below the s~~;e~-~ ~n_t~e exer<:ise either of 
·their mitiiral 6gh1!{ or:·their. right of easem.en.t, ·i"f --~~y." · I~ is .not ._ 
"alleged "that the · plaiilliff Ms--dammed. up the _natural. ~tr~am,.-:or used . 
more of the water than he was entitled to; in tha.t case the defendant 
would have had a remedy as was pointed out by tneir LordS>hips of the 
Privy Cou-ncil in Debz' Per shad Sz'ngh v. Joynath S:"ngh (2}. In that 
cast: the plaintiffs who were riparian owners hi~her up the stream 
claimed a right to build a dam which diverted all the water from the 
riparian owners below. Their suit \vas dismisse.d as their daim_ was 
put much _too high; and they failed to show what. was a reasonable 
amount of water to take. As far as I can see the decree of the Court 
of First Instance !>ufficiently ::rrotects the rights of the d~f~ndant and 
I am unable to agree with the Lower Appellate Court· that the plaint 
does n9t disclose a cause of action. 
. The appe.al is allowed and the decree of the Court: of First Instance 
will be restore<;! with costl:i throughout· . 1 _ . . 

(1). (1887) l.L.R. u, Mad. 16 . . 
(-a). (1897) l.L.R. 24, Ca I. 865. . ,, 
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Before Sir. H erbert Tlzirltell Wltite, K.C.I.E., Chief Judge, 
· · and Mr. Justice Fo:&. 

Ci'IJil Fl'rst ~~~;,j. 
No. 6.2 of , 
r¢~ 

February IJih w. R. VANo'OGOFAUL BY HIS Gl1ARDUN' AN'D NEXT l'RIBN'D 
P. A.·MURUGASA MUDALIAK v. R. KRlSTNASAWMY MUDALlAR 

11lias MAUNG MAUNG, ADMINISTRATOR TO TBB BSTA'l'B 011 W. V. RANGA· 
SAWMY MUDALIAR (DECEASF.O). • 

M.r. Fagan-for appella~~ (plaintiff) I Messrs. Efldis, Cunn1ll and Lmtaigne-for 
· respondent (rlefendant). 

. Marriage-presumption of validity-Hindu-Law. 
Tl'e presumption of marriage arising from cohabitation with habit and r~pute · 

can only be rebutted by clear and satis(actory evide11ce, especially where many years 
llave elapsed since the death of one of the parties to the marriage. ~ 

The presumption applied to the union of a Hindu male with a female known by 
a. Burmese name. 

In Ye S.t,.ephaYd, George v. Thyey, ·(1904) I. Ch. 456 i Sastry Velaiaer Aronogary 
v. S1mbscutty Viagali~, (r881 ) L. R. 6 App. 364; Piers v. Piers, (1849) 2, H. 
L . C. 331, Morris v. Davies, (1e37) 5 Cl. and t". 163 i cited. 

Thirkell W lzite, C. J.- This is a case of very considerable interest 
and importance. T he suit was for the administration of the estate of 
W. V. Ramasawmy Mudaliar. The plaintiff is Ramasawmy Mudaliar's 
nephew. The defendant is the son of Ramasawmy Mudaliar by a 
woman named Ma Gun, who was the daughter of one Narainsawmy 
Naidoo by Ma Thu Za. The contention of the plaintiff is that Narain
sawrny- ~aidoo was a Hindu .ancl. that Ma Thu Za was a Burmese 
Buddhist; that nc valid marriage could be -:ontracted between them 
and that their children, including M a Gun, were therefore illegitimate 
and could not be Hindus or members of any Hindu caste, their status 
following that of their mother; that, therefore, no valid marriage could 
have been contracted between the deceased Ramasawmy Mudaliar, an 
orthodox Hindu, and Ma Gun; and that consequently the respondent, 
the son of the uniO'., between Ramasawrny M.udaliar and Ma Gun, is. 
illegitimate and not . entitled to inherit his father~s e!>tate. The case 
tur~~ upon i:.lie. que~ti?n wh~fh'ei~t~rail)Sa~my N~i4oo iJ?.d~:Ma1 hu Za' 
weri:: l~wfull)i" rnarri::!d; ·· · ·· · · · · · · · 

. Narai~sawmy Naidoo.died in 1857 and Ma Thu Za about 1875. They
had several children, and it is not disputed that they lived together as 
man and wife for some years, up to Narainsawmy's death. The evidence 
p roduced shows that Ma Thu Za, who lived with Narainsawmy Naid'oo 
as his 'l':ife, was regarded as a Hind'u and their children were brought 
up as Hindus, and married to Hindus according to Hindu rites. There. 
is no evidence of any value to shew that Ma Thu Za was anything but 
a Hindu. Such eviden·ce as there is to the effect that she was a Burmese 
Buddhist who became a Hindu is clearly hearsay. There is no evidence 
whatever of her race and parentage by witnesses who speak from their 
own knowledge. Even if the statement made in a former suit by a 
member of the respondent's iamily, that Ma Thu Za was a Burmese 
Buddhist, is admi511lble in evidence, a point of so me doubt, it does not 
carry the case muc5 further, as the witness cannot have been speaking 
from his own personal knowkdge. 

4 
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The learned Judge ot the Court of First Instanc~ refers to the stn;mg 
presumption of the validity of a marriage arising from cohabitation and 
recognition hr a number of years. · The latest case that has been 
cited on the s·ubject is In re Shephard, George v. Thyer (r ), a very 
·strong case in fa\'our of the presumption. Reference has also been. 
made to the judgment of the Lords of the Privy Council in Sastry 
Velaider Aronogary v. Sembscutty Va£gal£e (2'1 a case on which · 
relian~e may well be placed as the parties were of Tamil race as pre
sumably in the_ present case. The following passage from that judgment . 
may bP. cited :-

.. ln the case of Piers v. Piers (3) it was laid down by tli'e House of Lords that 
the.presumption of marriage arising from cohabitation with habit and repute can 
Only be rebu!ted by the cleare>t and most· satisfactory evidence. The Lord Chan· 
cellor s:aid :-"1 h:.ve not found that the rule of law is any where laid down more 
to my satisfaction . than i t is by Lord Lyndhurst in the case of Morris v Da.vies 
(4) as determined in this House. It is not-precisely the same presumption as exists 
in the present case ; but the "principle is strictly applicable to the presumptkn 
which we are considering. He says:-

'The presumption of law is not lightly to be repelled, It is not to be broken 
in upon or shaken by a mere balance of probability. The evidence for the pur
pose of repelling it must be strong, distinct, satis£act~ry, conclu;ive." 

No case has been cited to shew that the principle laid down in these 
j udgments is inapplicable to alleged marriages between people -who are 
-or profess to be Hindus. The application of the principle is sreci.ally 
a·ppropriate when the que~tion concerns the validity of a union dissol
ved by death rearly 50 years ago. It seems to me that it would be 
contrary to all rules of justice and equity t0 Jeclare such a union to 
be invalid, at this late stage, ex<.:ept on the most conclu:;ive evidence. 
It cannot seriously be contended that there is evidence of any value 
to show that the union of Narainsawmy Naidoo and Ma Thu Za was 
not what it profe£sed to be, a valid marriage between Hindus. In my 
opinion, therefore, the validity of the marriage should be presumed and 

.. .!~~_pl_<~_.i!)_tiff apP.el!a.n_t'~ suit !pus~ _fai l. · 

: ... ~~'}his vi'e,V-, · i~ is,not nec~~sar-y- ·:to _ent'tY:up~_n_-;:--c:, _ ·ai_s·~~-ssion .of the
:· various interesting ·point5- ··whidnvoutd··arlse, H 'tlie-fa'ct ll)at Ma Thu 

Za was by birth a Burmese Buddhist had been condusively e!>tabiish
.ed. 

I would dismiss this appeal with costs and order P. A. Murugasa 
Mudaliar, the guardian of the appellant, to pay the Court Fee payable 
-on the memorandum of appeal and the respondent's costt$. 

Fox, J .-I concur. 

(I) (1904) I .Ch. 456 
-(z) (1881) L. R. 6 App. 364-. 
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Be/ore Mr. Justice Birks. 

WA THA AND MIN YE 1•. PE HLA W. 

Mr. Bagram-for appellants (p~aintiffs). , Mr. Higinbotham· -for respondent 
(defend'lnt). 

Suit_ to recover possessiq9: of immweahle •/Jrllperty-Limitatiol:-specijic Relief 
Act, s. 9· · -
.By section 9 of the Specific Relief Act, 1877, a person disposses~ed )vith~u t 

h·1s cor> sent of 1m moveable property, otherwise th:ln in due course of l~w, m'\y. m
'titute a s.uit for its rec<'very within six months from the d:t te of d•sposse>siOn •. 
The limitation of six months doe; not, however, apply to the c;~se where a person, even 
although he cannot show a perfect title 10 the property, is di~pos>essed by a me~e 
·trespasser who can show no title at all. . If pl~intiff can show that, at the date of h1s 
·disposses.sion by defend'lnt, he had a better title th'ln defendallt, he is entitled to a 
'final decree: prc.vid·~d he h'lS in<>tituted his suit within a p~rioj of twelve year;; as 
required by Article !42 of the Second Schedule of t).e Indian Limitation Act, 
187(. 

Maung Ya Gyaw v. Ma Ng1ll~, (1903) 2 L. B. R. 56 ; M1hima Chund1r 
J,losuomdar v. Mahesh Chunder Nt~Jghi, ( t883) I. L. R., x6 Cal., -173; Phillips v • 

. .Phillips, (1878) .j. Q. B. D. 11-7; W:.e v. Ame4ru1missa Khatoon, (1879) L. R., 7 
I. A., 73; referred to. 

Krisl!narav Y.tshvant v. Vatutfe.v Apaii Ghotikur, {t88+) I. L. R., 8 Born., 371 
.PemraJ v. Narayan, (1882) I. L. R., 6 BouJ., 215; fo!lowe:i. 

Pttrmes..hur Cht;wdery v. Brijo L :tU, (183:}) I. L. R., t7 Cal., 256; d issented 
•from. 

The plain~iff-nppellants in this cas.! sued to recover p:>ss!s ;ion of 
a house site, or an area of :<28 square feet marked Ex.hibit A, i.e., plot 
No. 2 77 = ·os of an acre, on the plan fiied, alleging that they purchased 
it ~an auction sale, together with another piece of land resumed by 
·Government, some 20 years ago. They claim to have been dis· 
possessed by the defendant, Maung Pe Hlaw in March tgox, as he had 
built a pucca house otr•plot No. 277. Paragraph 2 of the plaint sets 
~u~ ·.t~1at w!}.en the plaintiffs .. erect~q a sma.IJ hous_~ <?.n part C?l thi~ area 
'in Jar,lUa:y I'90l t~e~defen~ant fiJifd. suit .. No.: i 14 .,vh.ich he lo;t: . The ' 
de'fendant replied that he liad built' his house on. his owtd and. . 

The CouFt of Fi~st Instance framed the single issue, '1 To whom 
does the land in suit marked A in Exhibit I belong?" Both Courts 
have agreed in finding that the plaintiffs failed to prove their title to 
the land and dismissed the suit. 

There are four grounds of St:cond Appe~l :-
(r). That the Court of First Instance should have framed an 

iss:Je as tc whether the appellants had been in uninter
rupted possession for I 2 years, as this was the real title on 
which the plaintiffs relied. 

(2) That Exhibit I conch•sively proved appellant's title to the 
land under section 83 of the Evidence Act . . 

(3) That the burden of proof was wrongly thrown on the plain
t iff after he had shown a good title to the land previous· 
iO 1901. • 

Ci'ftit Secf11ll 
A.ppul No. 105 Iff' 
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(.J.) That the Courts below wrongly held that appellant's pos• 
s~ssion dated from 1 89? when it really dated from ·1 88g.' 

The Court of First Instance found tnat plaintiffs had been in.' 
possession up fill March 190 1 as Exhibits : I and, III shewed they· were 
in possessio"n of house si.te No. 277, which included the land in suit, 
at the time of .the settlement in t8go (E.xhibH II I may note bears 
the date 1889), but the Court held that the plaintiffs had failed to-· 
prove uninterrupted possession for twelve years prior to that · period •. 
The Jearne9 Judge was evidently referring to section 8 of the Lower 

. Burma Town and Village Lands Act, 1~98, clau".e (b). The land i_n 
dispute - is situated in Myaungmya which is a Municipal .town and . 

·. therefore a town under section· 4 (J) of the Act. It is not one of · the-· 
5 scheduled towns referred to in the Act, ·nor does it appear to be : 
exempted by I<.evenue Department Notification No. 437, c'.ated. 8th 
November tgoo. I · tl;in_k there is no doubt that, if the plaintiff could · 
~how continuous possession for 12 years prior to his dispossessic:11 he · 
would be able to rely on that title. ·Mr. Bagram has cited section: 
22 (e) of the Act as showing that plot A would not be: liable to pay 
revenue; the clause that would apply would be clause (d). 

The Lower Appellate Court dismissed the appeal holding that the 
_issue as framed was quite wide enough for the plainti~ to prove his·· 
title by possession, for that was the only title he could shew. 

The plaint was vagu.e and bad, and it would have been desirable·· 
t o· examine the parties before issues were framed. T ne Court did, 
however, question the Advocates and re'im1rked that they seemed to-· 
kn'lW more about the cases than the parties tqemselves. Mr. Bagram 
relies mainly on a remark by Mr. Justice Fox in Maung Ya Gyaw y •. 
/J.tla Ngwe (1). The learned Judge observ~s,- · 

"If I did not .think that the. plaintiffs had offered '!vidence of title and of 
pos~ession suffici!lnt (in the absence of any rebutting' evtdence) to j usttfy a decree 
in their favour; I would be inclined to think that the proper course to adopt would 
. be .to . .fr.a:me: _a. fresh. issue • . a..od.W .r.~m~il~. ~he _!:as~. t? the :I.ower Courts for furthe~ · 

.'.evi<Jei!d(?pcf~e'§Lo!!~i!!C¢ .. ~hP.: i.S's~·-rr!l'fn~~ t y t~e''D~~~~:C,t ~ot.:rt· was n_ot _calcu: · 
:-rat I'd i.i; ·rat~iHhe:questton:·(fn·wb'tcfi the case: .most'l:ie ·dectCled, and the plamttffs by 
reason of the wording of the issue may have been misled." . · 

The Privy Council ruling cited by M~. Justice Fox in'· tha,t case,. 
Mohrma Chunder Mozdomdar v. Mohesh Chunder NeogM (2j was 
decided on a question of limitation. It was there held '' not enough, 
for th~ . plaintiffs to shew that they had an anterior t itle ; they must. 
prove their possession prior to the time when they were admittedly 
dispo!'sessed and at some time within 12 years before the commence·· 
ment of the suit under Article 142 of the Act.~' Mr. Bagram also · 
relies upon Krtshnarav Yas,';vant v. Vasudev Apa;£ Glzot:"kar (3) 
where it was held that the plaintiff suing _after six months from date of 
di!<pos ;essipn was entitled to rely on h:s previous possession as against. 
a uerson who had no title. The case cited by Mr. Higinbotham, _ 
Phtlt'pps v. Ph£Hpps (4) does not appl_y for in that case the plaintiff 

·~ . . 
( t ) ( 1903) 2 L. B. R., 56. (3) (1884) I.L.R., 8 Born. ~71. 

( 2) {tl!88) I.L.~., 16 Cal., 473· (.~) (1878) 4 Q.B.D . 1'?-7· 
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·had ne.ver been in possession. . Mr. Higinbotham also relies on Purme
shur Ch.o_wdery v. Brij,p Lall Chowdery (5}. The heaJ note says 
11 Mere previo1,1s possession will not · entitle a · plaintiff to a decree for 
the recovery of possession e'itcept in a suit under section 9 of the Speci
fic Reli.ef Act, x877, .which must be brought ·within six months from 
dat~ of dispossessiofi. " The Judges there, Ram.p£ni and Pigot, 
seem to · have expre~se9 an opinion that the Judges .of the Bombay 
High · Court had t:.1.ken a more correct view of the meaning of their 
Lord!":hips of the Privy Council in the casP. of Wise v. Ameerunnissa 
Khatoon (6) than .tl.e recent cases in Calcutta, and one of the cases 
cited was Krishnarav Yashvant v. Vasudev Apaji Ghottkar (3) 
which .. purports to follow the Full Bench Ruling in Pemraj v. Nara
yan ('7) . . In Krishnarav Yashvant's case it was pointed OlJt that in 
the Privy Council case the plaintiffs had been evicted by persons de
riving titie from the real owners, and that the remarks of their Lord
ships ~hat the plaintiffs could not rely on mere possession unless they 

. brought . a suit under the' Specific Relief Act, would' not apply where 
the trespassers h·ad no title at all. In Krishnarav Yashvant's case 
·the facts were that both parties claimed under · Kowls, apparently a 
form of lease alleg~d to have been granted by an inamdar. The 
plaintiff's Kowl had not been registered .but it had been granted by 
the proper person·, v,·hile the defendant's was also not registered and 
had not been granted ~by any person entitled to make such a lease. 
It was therefore a worse · title tha:n plaintiffs, The court decided in 
favour of the plaintiff wh..> ~ad a better title than defendant at the time 
of his dispossession. · · 

Now the facts as found by the Court of First Instance in the present 
case are very simi:ar. The defendant did not .deny the plaintiffs' ori
ginal purchase, but ~~rely said he had no knowledge vf it, but admit
ted losing case No. 114 in which Exhibit I was filed. The Court of 
.F-irst fns.~ance ~as found that he failed to prove that the map_s ~vere 
'"':.r.ong ' ~r: the rettleJY}en.t . incorredy carried . o'ut and thaf .it mu~t 1>e. 
presumed that the plaint'iffs were the O>vners . of the land A i'n Exhibit 
I in 1890. The finJing should have been that they were owners in 
I88g. It is also clear from a perus?-l of the proceedings in Civil Re
gular No. 114 that the correctness of the Land Records' maps was 
made the basis of a former deci:;ion with respect to another portion of 
'i:he same land, so that there was a decision of a Court that the present 
plaintiff had the best right to possess the land marked A in Exhibit I 
at the time of the subsequent dispossession. 

On these facts it is clear that the plaintiff's title to the land is better 
~hati the de!endant's and that he is not bound to prove a perfect t.!tl~ 
m order to recover possession ar, agains~ this defendant. In my opini
on the ruling in 8 flombay 371 should be followed, and the result is 
that this appeal is allowed, the decrees of the Courts below dismissing 
.plaintiff's :suit are set aside ·and he will obtain the decree as prayed 
with c::>sts in all Courts. · 

(S) (1889) I.L.R., , 17 Cal. 2~6; I (6) (1879) L.R., 7 I.A. 73· 
(7) (1882) I L.R., 6 Born., 215. 
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.Qefore Mr. Jus#ce 13trks . . 

KING-EMPEROR v. HA TAW. 

Reformatory Schools Act, s. 31. 

Section 31 of the Refcrmatory Schcols Act, 1897, canuot be applied when the. 
accused is sentenced to a whiFping. ~ 

The accused, Ha Taw, has been convicted of ' causing burt with a 
dangerous weapon to Ali by stabLing him on the arm and as he L only· 
14 years of age, he was sentenced under secti01~ 5 qf the Whipping 
Aot to 15 stripes with a light rattan .. His parents were also directed 
under section 31 of the Reformatory Schools Act, clause (b), to give a 
bond for his good behaviour for one year. Section 31 of the Reforma
tory Schools Act enables the Court to make an order of discharge 
after due admonitio~ or to deliver the youthful offender to his partnts · 
on i:beir giving a bopd " z'nstead of'' sentencing him to transportatiorr 
or imprisonment or directing his detention in a Reformatory School. 
The ~;ection does not say that clauses (a) and (b) apply when the ac
caused is whipped. Whipping is inflicted in lieu of imprisonment and 
I do not think this section permits a bond being given after a whip
ping has hem inflicted. The Magistrate's order should have been 

_passed under section. l.o6 Crimi~al 1-'~oc~.dure Code .read with the last 
clause 'of section 123. An offence under section 324 may be rightly 
said to involve a breach 0£ the peace. The bond will therefore be 
treated as if made under section 1 o6. Tlle papers can be returned as 
I find this form of bond form to of Schedule 5 of .'\ct V of x8g8 has 
been used as a matter of fact. . 

'Criminal Revision Be/ore Mr. Justz'ce Bz'rks. 
. No. 1719 of KING-EMPEROR v. KRA PRU AUNG. 

' . I904• . • . ' . - . - -- .... • -
:F8_lfriii/rji-"2iidi5;.·~ . · "CodlJ of CrlminaZ· P f oUoure, sectlon· JC-2_:_0ffencis to whiclr b.ppUcable. 

~~s~ · . I '·' .... Wlittri:"'thc' ifferi'ce ls.nofone -of- those e'<·t:licitJy .. me'ilfiorted ·in flie section, tlie 
term d imprisonment which can be awarded is the test fo~ determining whether 
section S6z 0f the C oce of Criminal Prccedure can be applied. :. 

Queen-Empress v. Hor£, ·(1899) I I.:.. R., 21 All., 391; Crown v. Dawood Saib 
(1901) I L . .13. R., 68; Nga Slww Thaw v. {Jueen-I!mj>ress, (1900) I L. B. R., 57 

referred to. 

Crown v. Tha Do Hla, (1902) I L. B. R., 264; distinguished. 

This case was called for to consider the legality of the Magistrate's 
order. The accused; Kra Pru Aung, is a boy of 18 and has been con
victed by the Subdivisional 1st Class Magistrate of Akyab under sec
tiens 324- 51 r· and has been ordered to execute a bond for Rs. 25 with 
one surety under section 562 of, the CoJe of Criminal Procedure. 

On the merits I think the accused was rightly convicted. The case 
is distinguishable from that of Crown v. Tha Do Hta (1) as the ac
cused not only used a threatening gesbre b)lt ac'tually stabbed tvi•ice 
at the complainant ·who dodged t.he blows. He was easi)y disarmed. 

(I) (1902) 1 L. B. R., 264-



LOWER BURMA RULINGS. 31 

.and his action was probably due to a drunke'l freak. The order pass· 
ed seems appropriate if -not illegal. . Section 562 of the CoJe of Crimi
nal Procedure runs as follows :-

" In any case in which a person is convicted of theft, theft in a build
ing, dishonest misapJ?ropriation, cheating, or any other offence under 
the Indian Penal Code punishable with not more than two years' 
imprisonment before any Court, and no previous conviction is proved. 
against him, if. it appears ·to the Court before whom he is convicted, 
that ::egard being had to the youth, character and antecedents of the 
offender, to the trivial nature of the offence · and to any extenuating 
circumstances under which the offence was committed, it is expedient 
that the offender be released on probation of good conduct, ·the Court 
may, instead of sentencing him at once to any punishment, direct that 
he be released on his entering into a bond ·with or without sureties, and 
du:·ing such period (not exce~ding one year) as-the Court may direct, 
to appear and receive sentence when called upon, and in the meantime 
to keep the peace and be of good behaviour." 

The maximum sentence under section 324 Indian Penal Code is three 
years, but an attempt to commit that offence is only punishable with 
one and' half years, and the question for decision is whether the ''nature 
of the offence,'' or the "term of imprisonment" is to be the test as to 
.whethe.o the section can1 be applied. 

No doubt it is a general principle of law that penal statutes should 
be strictly interpreted, but the reason for this principle is that they in
terfere with the liberty o{ the subject. It would be easy to multiply 
instances where the Legislature has interfered and passed amended 'Acts 
in consequence of the strict interpretation of the existing law. 

For instance, tl:e Whipping Act of 1864 was amended by Act V of 
I gqo to enable the Courts to whip juvenile offender~ who abetted or 
attempteci to commit the offences for which· they might have been con
~icted tinder sect.ion 5 of the Act before it was amended, and also to 

. ext~.nd}h~se· f10wers' t.s>offenc~es underother.laws than the P~nal Code. 
· .. Su'tf1Iatly section 3d of the Evidence Act was amended by·Act 111 of 
1891 which addec an explanation so as to include" abetment or at
tempts to commit" in the definition of the ''offence". 

On the other hand in considering section r6 of the Reformatory 
Schools Act of 1897 the Full Bench of the Allahabad High Court (1) 
:did not feel themselves. bound to adopt a tgo literal interpretation of 
that section~ Strachey, C. J., observed :- ' 

."It cannot .be said that the section is unambigucus, and in such a case we are 
at hberty to put on it a construction ·in accordance with the intention of the Legis-
l~tture." · 

He cited the opinion of ~ord Sdbourne, that "the more literal 
constru~tion ought .. not to prevail if it is opposed to the intention of 
the Leg1slature as apparent by the statute, and if the words are suffi
ciently .flexible to admit of some other construction by which that 
intent;on will be better effectuated." This ruling was followed by Fox,. 

{1) Queen·EmJ>ress v. Hori, (18gg) I. L. R. 21 ,All., 391. 
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J., in Crown v. Dawo.od _ Sat'b (r).. In . Maxwell On the lnterpreta
tt'on of Sta.'utes,3rd edition, page 95, on the subject of beneficial con
struction, it is said to be the duty of the J ud.ge " -to make such a con
struction of a s-tatute as shall suppress th::! mischief and advance the 
re.medy," and again at page 379 "lt has been said that while remedial 
laws may extend to new things not z"n esse at th.: time of making the 
statute, penal laws ma)r not.''. ., 

I think it is clear that the object of section 562 Criminal Procedure 
Code was to provide a lesser and alternative remedy for a certain class 

,of cases, and that if the language of a section ena·':>les a more favoura
-ble construction to be placed on the words, it is O?en to the Courts to 
·follow that construction. 

In the case of N![a Shwe Thaw v. Queen-Empress (2) I held that 
the maximum sentence that conld be undergone in cases comi;...g under 
section 35 Code of Crir.1inal Pror.edure was the test as to where the 
appeal lay. This seems the most reasonable construction to plac..: on 
t he words, ''any other offence under the Penal Code punishable with 
not more than two years' imprisonment:" As the maxi.mum SP.ntence 
in this case was I.8 months I think the order or the Magistrate was 
legal. The papers cau be rdurned with these remarks. 

Before Mr. J1<,st£r.e B-ifks. · 
KING· EMPEROR v. PAN AUNG A.ND KAN BAW. 

Compensation to accu.sed-frivolous accusatz'on-:m<Jde of recovery-Crz'minai 
Procedure Code, s. 250. 

An order awarding compensation to an acr:used person under section z5o, Cod~ of 
Criminal Procedure, should not provide for imprisonment in default of payment. 
Imprisonment should not be ordered until the amount h.1s been found to be 
irrecoverable. · 

In re Pa1'ycg Rai, (t894) 1. t. R., 22 Cal., 139, cited . 

.. , . The. Magistrate .. should not direct. a complainant.to pay compensa
:. fioa u·n·oer·-sed-l<5n-£S-6 Code bf Crirrtinal Pro_eedure ·a:nrl at ·the saine 
:~·nme iriake .an · or~ef. Of itiiprisoiifflenf .in ··default. T.he--~section provides 

that compensation shall be recoverable as if it were a fine. To make 
a frivolous complaint is not described as on offence though· it mio-ht 
possibly come within t he definition of ''offences" in section 3 of Ac~ X 
cf 1897· Section 25 of that Act applies the provisions of- sections 63-
70 of the Indian Penal Code to all ''fines 11 umles.s the Act .contains an 
express provisions to the contrary. Section 67 Indian Penal Code will 
not apply aR a term of 30 days is prescribed as a maximum in section 
250 Code of Criminal Procedure. The proper procedur~ is to recover 
the fine in the first instance under sections 386 and 387 Code of 
Criminal Procedure and if it is not found' to be 'recoverable the 
Magistrate can order imprisonment ur>der the provisio tQ section 250. 
Thi$ view seems to have been adopted by the. Calcutta High Court in 
the m_atter of Paryag Ra£ (3). The c0mpensation in this case ·was 
paid. The paper~ can be returned. · 

{r) (1901) 1 L. B. R. 68. I (2). (-rgoo) I L. B. R. 57· 
(3) (r8g~) I. L. R, ~2 Cal .• t39· 



LOWE~ BURMA RULINGS. 

Full Bench-(Criminal Reference). 
Before Slr Herb'ert TMrllelt .W,iite, K. C. I. E., 

.CMef Judge, Mr. justice Fox, and !J!r. Jus#ce Bt'rks. 

~ · [RAMIAH 
KING-EMPEROR 'D. KISTEN AND 

KODENDAPANY. 

Work1J!-.~n's Brsach of Contract Act, 1859-Applicability of. 

33 . 

The Secretary of State for India in Council, or the Government of India, or the 
Local Government of any province of India is not a master or employer resident or 
carrying on business in any place to which the Workman's Breach of Contract Act, 
1859, applies, within the meaning of se~~ion .!_ of~hat Act. . · 

Penins"la~ 'and Oriental Steam Navigation Company v. The Sect'etary of State 
for lndi'l. in Couucil, (186r) Bourke'~ Reports, A. 0. C., 16(, and 5 Born,, H. C. R., 
App. A. f>· II; Subbat'aytz Nudali v The Government, (1863) I Mad., H. C.-R. z86; 
Rundle y. The Secretary ofSt"ate for India in Council, (1862) I Hyde's Reports, 37; 
Ramasami v, Kondasami ( 1885) I. L. lt 8 Mad. 379; Doya Narain 'iiJwary v. 
1'he Secretary of State joY india in Counci l, (1886) I. L. R. I 4 Cal., 256; Grllham 
v_ L~·uiis, (1888) L. R. 22 Q. B. 0. r; l!:x-parte Breull, In re Bowie. (r88o) L. R. 
16 Ch. D., 484; AttoYney-Genet'al v. Wi11stanley, (1831) 2 D. and C. 302; Sussex 
Peerage case, (1844) 11 Cl. and F., 143; referr~d to. 

The follpwing reference was made to a Full Bench by Mr. Justice 
Fox:- - · 

Ramiah, Kiskn and Kodendapani were proceeded ·against under 
the Workman's Breach o( \.o1tract Act, 1859, for having neglected 
to perform work which they had contracted to do under contracts 
entered .into by them in Madras Town with the Secretary of State for . 
India· in . Co~nci I reprl'!sented ·by an Extra Assistant ConserYator of 

· Forests .in Burma. -· - · · · 
Several matters in the proceedings called for comment. · The initial 

and principal one is of such .importance that in my judgm~nt it should 
b"e decided ~~y a Bench of this Court. · ..The· preamble tq ~.he Act recites . 
as~:thr: .-reasons· for·:"Iegislati"on (xh that-,.n:i~ch loss and.. inconvenience 
are sustained by manufncturers, tradesmen and others in the Presi
dency Towns and in other places from fraudulent breaches of contract 
on .the part of. artificers, workmen and labourers who have received 
money in advance on account of work which they ·have contracted to 
perbrm, (2) ~hat the remedy by· suit in the .civil Courts for the recovery 
of damages in such cases is wholly insufficient, and (3) that it is just 
and p"roper that · persons guilty of such fraudulent breacb of contract 
sllould be subject.to punishment. 

Section I of the Act ·says :-
." When an artificer; workman or labourer shall have received from any master 

or employer resident or .carrying on busir.ess in an1 Presidency Town, or from any 
person ac~in~ on be1"talf 9f such master or employer an advance o! money on account 
of any work ~e shall have contracted to perform, &c." 

. From this it appears to me :to be clear that for the Act to apply 
there must be a contract under which the workman has rece1ved an 
advant:e of money on account of the work he has cqntracted to perform, 
~nd th~t the ~c!v~nc~ ~ust have cQme frqm or ~a,ve be{!n th~ money of 
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a mast~r or employer resident or carrying on business in a place to. 
which the Act extends. . 

The advance under the contracts in~. the present case having come 
from or been the mo.nies of the Secretary of State for India in CouQcil, 

"otherwise the Government of India, the first question that arises is 
whether such· Secrelary of State or the G9vernrr.ent of lnd ia is a master 
or employer who resides or carries on business in the place in which 
the ~ontracts in question were made within the meaning of the. Act. 
lt.appears to me to be clear that the Secretary of State cannot be said 
to be resident in the Town of Madras. As to whether he can be said·· 
to carry on :5usiness there, there may be some question. . 

In the case of the Peninsular and Or£ental Steam Nav£gat£on 
Company a.Ra£nst the. Secretary of State (z) there are some expressions 
on and from page I8..f of the report from which the learned Judges. 
appear.to ·have .been of opinion that the Government did c.:;rry on 
bus£ness in India. The case, ho·.vever, was decided on special consider
ations as to the !lability of the Gover'nment for a tort committed by its · 
servants. 

In Rundle v. The S l!cretary of State (2) it was held that the Secre
tary of State did not 11 carry on l:,nsiness, and personally ·work for gain" 
in the Town of Calcutta within the meaning of the r2th Section of the 
Letters Patent of the Calcutta H:gh Court so that such Court had no 
jurisdiction to try a s:uit against the Secretary of St.1te on' a cause of 
action not arising in the Town of Calcut~a.: · 

In Subbaraya Mudali Y. The Government (3) a contrary decision 
was arrived at; the learned Judge considered that the words ''carry 
on business" might reasonably be applied to the Government as a 
deliberative hody and to the locality where its members meet and 
exercise all the functions of Government . 
. .... /)pyn 'NIZ:r..P.-in. 'T,ewary --y. The Sec_1·et.ary . of Sif!te for lnd£a · t"n 
:Council {4), was anothl:lr case· upQn~tbe rriean:ing of !·t.c;ury en busines~ 
.or ·personalty:.work for·gain.'-'.in se.ction I .2_of. fne-1-:Iigh Court's ~-~tte.r~ 
Patent. The words were held to be inapplicable to the Secretary o£ 
State as the representative of the Government. 

This ground of decision appears to me to be equally applicable. to 
the words ''carry on business" in section I of Act XIII of I 8 59 in 
relation to the Gov.ernment o£ India and the Local Goverm.1ents of the 

• • ·1·. • 
v~nous provmces. . 

Further, jud~ing from tbe preamble, it can scarcely have been the 
intention of the framers of the Act, or within their contemplation, that 
it should be open to Government officers to avail themselves of its 
provisions. 

Since it apparently is considtreJ by Government officers that it is 
open to them to take proceedings under the Act, and this may be of 
considerable importan~e in the conduct of Government affairs, I refer 
to a Bench of the Court the following question for decisiop :-

(1) (I$6t) Bourke's Reports, A. 0. C., 166; 5 Born. H C. R.;·'App. A., f· n. 
(2) (1862) 1 Hyde's Reports, 37· . · 
(3) (1863) 1 Mad. H. C. R., 286. 

·. ('f) (t8~6) I. L. R. 14 Cal.1 zs6. 
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. Is the. Secretary of State for India in Council or the· Gov~rnment 
·of India or a Local Government of any Province of India a master or 
rmployer resident or carrying on business in any place to which the 
Workman's Brea.ch of Cgntract Act, 1859, applies, within the meaning. 
of section I of that Act ? 

The oflnz'on of the Bench was as follows:-:- ... 
· Thit;,kelt White; C. J.-The question which has been referred to 

us is .whether the Secrt~ary of State for India in Council or ~he Gov
ernment of India, or a Local Government, is a master or employer 
resident or carrying on business in any place to which the -Norkman's 
Breach of Contract Act, 1869, applies, within the meaning of section I 
of that Act: 

. Tl:e question may be divided into two parts ti) whether the Gov
~n1me'nt' (to put it shortly) is a master or· employer within the meaning 
<!~the section; (2) if so, whether .it is·resident or carries on business 
in a specified place to which the section applies. 

As regards the first question .if we refer to the preamble of the Act 
we find it recited in effect that the Act is for the protection of manu
facturers, tradesmen and others, and bY, a well known rule of construe-' 
tion it mig9t be sa1d that the general term 11 others" must be restricted 
to mean others of the same class as the persons indicated by the, 
particular terms " manufacturers" or "tradesmen." But it is also a 
well established rule of coust.-uction that, though the preamble of a 
Statute 11 may legitimately be consulted for the purpose of solving any 
;1mbiguity, or for fixing the meaning of words which may have more. 
than one, or of keepinti the effect of the Act within its real scope, when~ 
ever the eD;;J.cting part ~.sin any of these respects open t3 doubt" (5) . 

·y~t;.'.'. the . Pr:~amble . cannot either. restrict or exten·d the enacting part,. 
wben.the·language .. a,nd th~· object and ·s(:ope of the· Act .are.uot open t!) 
-d.o.u'Q.t (6).:'. :. In · the .pres~n.t cas<~he woi.ds ·usea;i!l_ ·t~~ ,enactinff.parl: 
of the statute are of the widest meaning; .,1 any master · or employer".: 
It is not, in my opinior:, open to us, in construing these words, to limit · 
them to masters or employers of the classes specified in the preamble. 
The fact .that the Government cannot be considered as a person or 
entity of thP s~e class as a manufacturer or tradesman does not 
the".-efore preclude it ' from being a master or employer within the 
meaning of the section under consideration. . 

This being so, it seems to me that in the circumstances of the case 
aut of which this·re£erence arises, the Government may rightly be said 
to be a master or employer. The contra-:t in respect of breach ~f 
which the prosecution was instituted was for work in the rubber plan
U1-tions at Mergui, a place to whid the Workman's Breach of Contrac;:t:, 
Act has been extended. ; It is understood that these rubber plantations 
are worked by Government thro:Jgh an officer or officers of the Forest 
Department. The applicability oi the Act to work on a rubber planta
tion i~, I imaghe, not more doubtful than its ap~licability to a work on 

(S) Maxweii.Jn the· Interpretation of Sta~ules, 3rd editiQn, Sg. · . 
{6) !{lid 63. .· . . . . .. ' . ' 
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a coffee-ec;tate, as in Ramasamz· v. Kandasamt~ (7). It has been re· 
cognized in the case of The "Peninsular and· Oriental Sr~am Navz"ga· 
tion Company v. The Secretary of Stote for -India (I), that "in a 
country like India, the Government is obliged to engage in und.er- .: 
·takings partaking more of the character of p~ivate business than of 
affairs of State." In the same case it w-'\s said :- · 

"Now if the East India Company were a1l..>wed, for the purpose of Government, 
to engage in undertakings, such as the Bullock Train and the conveyance of goods 
and passengers for hire, it was only reasonable that they should do so, subject to the 
same liabilities as individuals." (8). · · 

. Again, in connection with a somewhat different point ·it was 
observed in1)oya Naraz"n Tewary v. The Secretary of Statefor /nd~·a 
£n Counc£l (4) :- · 

· «It has been said that supposing the business of governing the coun~.y is not. 
business within the meaning of section 12 of the· Letters Patent, still the Govern• 
ment in this country carries on various trades, such as the trades in opium and salt, 
and the principal places of business of these trades are located in Calcutta. These 
trades, if they can be properly called trades; are carried on in one sense by the 
Goxernment officers in charge of them, but they are so carried on lor the benefit of 
the Indian Exchequer." 

In undenaking the working of . a rubber plantation, a~ in other 
operations of the F~rest Department, which is · administered on 
commercial principles, it seems to me that the Government by its 
officers does carry on a business. As 11. 'matter of fact, it certainly 
employs labourers for the purposes of that busicess. If, as was said in 
the case already cited, with reference to the East India Company, in 
such circumstances it is subject to the same liabilities as individuals, 
there seems to be no valid reason why it shodd not exercise similar 
rights and have recourse to the remedies open to private employers. 

~- ·.,, ,j, Qa¥A,¥4.:i:R-~t;..<IA:Y~\lt~g~ . .:~Lt~P:4i~g t!i.~j~_dg~~~t .. .of. :vJY l_ear~ed. 
::'<:(lll~a.gue.1. ~r d~!j_ce~;.~o;~ .. ,with wh9lil · f _-h.~v,~.- !~.e_,!Jlisfortune. _not .to 
agree, and I have stu<11ed the two cases thereil\ cited which were not 
cited at the argument of this case. lu both these casesAhe questiQn 
was whether a clerk could l:ie said · to carry on business in the City of 
London when he did not live there but went there to do his work every 
day. In the earlier case, three Lords Justices held that tl:e clerk was 
·carrying on business in the City of London. James, L . .. J., said (9) :-

" His business in life is that o£ a bank clerk, and it is not the less his business 
because he receives a fixed salary for it. He is reallr, and trulj, for all commercial 
p6rposes, carrying on business in the city of London.' 

In the later case,- which p•1rp<;>rt~ to distinguish net to overrule the 
earlier decision, ·three Lords J nstices held that the clerk did not carry on 
business. .I observe that this conclusion was arrived at with special 
reference to the use of the phrase in .C.l:le City of London; and it was 

(7) (1885) I. L. R. 8 Mad., 379· 
(8) P. 12. 

(9) Cz88pJ L, R. 16 Ch, P. 487, 
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only its meaning as used in the City of London that the Lords Justices 
professed to explain. .So far as I can sef' the effect of the judgment 
in that case (ro) is limitea to the decision that a clerk does not carry 

. on business within the meaning of the Statute under construction. I 
· hu'mbly think that this is not a very important aid to the decision of · 
the question whether the Secretary of State for India in Council can 
be said to carry on business. ? or certainly, ex hypothesi, the Secretary 
of State exercises control and direction ; and it was mainly, I think, on 
the ground that the cler)< did not exercise control and direction that 
the question was decidc::d. 

It~ seems to me that in carrying on an industrial undertaking, the 
Government is p.n employer carrying on business within the meaning of 
the sectio~ under consideration ; and in coming to this ccnclusion 1 do 
not t?ink I am venturing to differ from the juclgments of the Lords 
Justic-?s in the case last cit~:d. Even if it be held that the expression 
must· connote some business carried on for gain, I still think that in 
carrying qn an i.ndustrial undertaking the Secretary of State for India 
in Co.uncil satisfi~s this test also. It seems to me that in conducting a 

· department on Coinmerciat principles, the Secretary of State is carry~ 
ing on business f9r gain, not of course-for his personal gain but for the 
pecuniary gain of the State whid1 he represents and for which he is in 

. some sen~e in the position of a Trustee,. 
· If an analogy is to be sought in English La"', I would refer to the 
Workman's Compensation· .~c~, 1897. That Act applies to any employ
ment by or under the Crown to w4ich it would apply if the employer 
were a private person. By another ~ection, notice has to be served on 
the employer and m<l.y be served on him at his residence or place of 
business. I can find no special provision for service on the Crown ; I 
infer that it is assumed thr.t the Crown has a place o£ business ; and 

: it~~. i~ _is_reas_<?.l}ab!~ ~'?. bold that, ·in respect _of the employments 
4i:i9er ref~~enc.e,_tt'_c_a_r~i~~~o·n buSii:ie·ss.' ' · : '· . '' · . ···: · · 
.:: Yliere· -~~~aiiis' the que~tion vr h~the~ the Go~~~nm·e~t' can ·b-e 's~id t6 
be resident or carryi~g on business, to put the question in a concrete 
form, in Mergui. In the cases cited in the order o£ reference, the 
question whether the Secretary of State for India in Council or the 
Government could be said to reside or carry on business in a particular 
pla·ce, such as ·calcutta or Madras, was considered with re.ference to 
the contenti.on that the Government must be held to carry on business 
at the head~uarters of Government. On this question, d1fferent opi
nions have beerl expressed. But thf'}' do not seem to me to affect the 
question now under discussion. In this care, there is a definite business 
or undertaking, carried on by Government officer$ in a place to which 
the Workman's Breach of Contra:t Act has been extended. It seems 
to me reasonable to hofd that in these circumstances, the Government 
does carry on busine-:;s through its officers, in that place. I do not 
think th~t a ·different view is indicated in Doya Naraz'n Tewary v. 
tke-:Secretaf,Y of State jor Jna£a in Councit (4) where such a case 

(10) (1888) L.R. 22, Q. B: D. x, 
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1904 as this is clearly distinguished from the case then under con~ideratio~. · 
·Although I do not thiitk it could reasonably be said that the Sec'r.etary 

~u·~··E)CP.ER9R : df State for India in Counc11 was resident in Mergui, I think it is cle~r "'RA:· · that by his~gents and officers he doe$ carry .on business there, the 
190~!H busines_s being, for the purpose of this case, t he working of a ruQ,ber: 

· plantatton. . 
I may add that I have no doubt that we are entitled to look at. the 

·Preamble of an Act for th·e purposes specified above. But we are 
!agreed as to the meaning of the words "master or employer;'' and it 
:seems to me that t he mea'ning of ~he phrase ' 'carrying on business" 
can be sufficiently ascertained without reference to the Preamble. I 
also thirik t3at, in this case, the Preamble does not e lu cidate the mean· 
ing .of the phrases· under discussion, though it: might, if it were 
necessary, throw light on the meaning of the words ' 1 master or 
employer." ' 
· In my opinion,. the . Secretary of State · for India in Council is an 

employer carrying on business in a place to which the Workman's Breach 
of Contract Act applies and I would answer the reference in the affir-
mative. . 

Fox, J. The words to be construed in answering the question referred 
are ''any master or employer resident or carrying on business in 
any Presidency Town"; to these words may be added the words '1 or 
in any place .to which the Work:nan's Breach of Contract Act, 1859, 
.has been extended u!!der section 5 of the Act." 
. There is, in my opinion, no difficulty !:n .connection with the words 
•

11 master ·or employer." The Secretary of State for India in Counc1l is· 
without doubt a master or. employer, and the Government of India an.d 
each Local Government in India is so also. The word " resident 11 

presents no real difficulty.. The Secretary of State is not .resjdent any 
where in British India, and the word does not appear applicable to a 
body composed of several officers. The answer to the question refet:rerl 
.p,y_s~J. i~ .!TIX:~!>.Pi9.!Pp,, _q~p~.~d ; :~P.R.~ 'Y.~~~h~~· ~·~~~.: ~~H~t.ary o,f State 

·".~~d e~~c~ : __ Jio.yern.~ep_t ~·;tatq<;fp,*,~~trie~s,.,~, ... l~.L~ .P~~S~ to : which the 
Act exterii:ls: · · · .. ' ·: .... · · .. · .. · · · ·.... · ~ · . 

In dealing with matte rs relating to the general public, =statutes are 
presumed to use words in their popular sense (n). To use the words 
.of'Lord T enterden in Attorney-Gen~ral v. Winstanley (u~) the w.ords 
of an Act of Parliament, which are not applied to any partic-.!lar sciePce 
or art, are to be construed as they are understood in common language. 
What meaning then do the words "carry on business 11 convey in 
·ordinary language? . . 

It appears to me that if one were told that a person was "carrying 
on business 11 one would understand that such person was engaged in 
some trade or comm~rcial br..siness o:t his own account or joi!ltly with 
others, with the object of acquiring gain or p:.-ofit for hi~self, or for 
himself and those jointly concerned with him. Every one engaged in 
trade or commerce is not ordinarily spC'ken of as "carrring on b~siness" ; 

(u) Maxwell on Statutes, 3rd, edition, 77• (u) ( 1831), :a 'D, lie C. 3112. 



~tor instance a clerk in a merchant's office, or in a shop, would scarcely. 
be referred to ordinarily as 11 carrying on business." Again these words 

. would not ordinarily be applied to persons mana~ing an institution 
_which might even buy and sell for profit, if the profit to be derived was 
'nQt for their personal benefit, for instance, the words would scarcely be . 
~pplied to the Board o£ Management of a charitable institution like an 
Asylum for the Blind, which ~ells the products of the labour of the 
inmates in order to help in meeting the costs of the upkeep of the 
instituti9n. . 

The above stated v:e·.;r of the ordinary meaning of the words "carry 
on business" is strengt~ened by the decision and judgmentspfthe Lords 
Justices in Graham_v. Lewz's (xo) which is the latest case .which I can 
find in which · the w!)rds have received judicial interpretation in the 
English Courts. Lord Esher, Master of the Rolls, considered that the 
e:x.pre<;Sion imported the meaning of a person carrying on his or her 
business. Lord Justice Fry considered that it imported that the per
son had control and direction with respect to a business and also that 
the business can·ied on was one for some pecuniary gain. Lord Justice 
Lopes agreed with the Master of the Rolls and adopted the view of 
Lord Justice Fry that the words imply some contract and direction 
with respect to the business as distinguished from mere service employ
ment or oc;cupation. -· 

· In the earlier case of Ex-parte Breull, In re Bowz'e (I 3) a different 
interpretation had been put upon the expression. The word 11 busi
ness " was said to be an elas.ic and ambiguous word susceptible of a 
·wider or a narrower interpretation, and it was heid that the expression 
.must be construed in every case in accordance with the object and 
intent of the Act in \•·bich it occurs. · 

If the expression is .ambiguous, then the preamble of the Act may 
be resorted to to ascertain the meaning of the words as used in the 

. ~particular . ~~~ in ~hi~h !.~~y occur. . ·· ... _ . . __ _ _ . 
:. )~. the W'or~s ot 1ord ·.Gokc iriJ I.n~H~:Utes ig~.:.... . .ll The pre.iroble_oL 

·.the' statute 'is a good mean to find out the meaning· of the sta'tute, and 
as it wtre a key to Ofen the understanding thereof." In the Sussex 
Peerage case ( 14) the judges enunciated the rule as follows: 

" If any doubt arises from the terms employed by the Legislature, it has always 
been held a safe mean of collecting the intention to call in aid the ground and cause 
of .naking tho:: statute, and to have recourse to the preamble, which according to 
Chief Justice Dyer is' a key to open the minds of the makers of the Act and the 
mischiefs which they intended to redress,'" . 

. If the words . "master or employer carrying_ on business" in the 
.Workman's Breach of Contract Act, 1859· are to be construed in the 
·p_opular and ordinary sense of a per~on carrying on business, I do not 
think that the Secretary of State for Ind;a in Co~ncil or any Govern
ment in India can be ·included within the words, for although the 
Secretary of State and Govern[Uent may e_ngage in undertakings which 
are also engaged in by ~ommerc:al men, he and they do so not for his 

(13) (188o), L. R. 16 Ch. D. 484. 
(14) {x844)1 u Cl. & F., 143• 
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or tht>ir -personal gain; but for the benefit of the State and its revenues. 
. K!'NG•EMPEROR The words "carry on business'' may ~e compared with the words 
• "'· · 

1
' engages in trade" in £ection 168 of the Indian Penal Code, and the 

I904 

.RAMIAH word " trade " in· section 76 of the Burma Forest Act. These expres-
I90S. ·. sions clearly import the meaJ)ing of trading for personal benefit, 'and 

· ·I think the words "carry on business'' .. import' the same meaning. If 
. however the words in question are ambiguous, then I think that the 
preamble to the Act clearly shows that the Act was nevt>r intended to 
apply to or: to be for the benefit of the Government under at.y name 
or form. . · 

It mentions the classes of persons who suffered loss arrd inconvenience 
and for whose benefit the Act was intended. It seems to me to be 
scarcely 'possible in view of the recitals in the preamble, that any one 
could ever have con~emplated that Government officers should be at 
liberty to avail themselves of its provisions. It is also to be nc.~ed that 
in the first instance tbe application of the Act was confined to the 
Presidency Towns, a further circumstance which goes to show that 
Government was not thought of as a possible master or employer 
within the meaning of the first section. 

In none of the reports of other superior Courts in India h~ve I been 
able to discover a case in which a Government officer as suc:h has ever 
been a complainant under the A<.:t. If Government officers· in other 
provinces have ever >availed themselves or attempted to avail tbeln
selves of .the provisions of the Act, it i; c~1rious that there should be 
no reported case in which they have done so. This leads to the be
lief that in other p~;ovinces it has not t een considered that Government 
officers could avail themselves of the Act; 

I would answer the question referred in the negat ive . 

. Bfrks, J. I was indi~ed to the opinion .when this reference was argued 
lli~t the· Se'cretary '"6£-Sta'fe· foi: Indi¢.· iu 'Coun-ctl 'migh+: he said· to. be an 
eniployer .'earrybgion tnt\ busiriess-·of a rubber plantati'on in Mergui and 
entitled to the benefit of the procedure laid doV\n in Act ~Ill of 1859• 
The c~se of Graham v. Lewz's (xo) was not referred to when the case 
was argued. I concur with Mr. Justice Fox in thinking that we should 
be guided by the interpretation placed on the words '1 carryi,Jg on busi• 
ness" which the Lords Ju.stices adopted in that case. The words in 
question ?ccur in section 1 of the Act itself and w: are therefore justified 
in referring to the preamble of the Act to as certam the classes of persons 
who were to benefit by the Ac~ and to explain any ~mbiguity in the 
Ac.t itself. As I understand the Judgment of the learned Chief Judge he 
thinks we are only entitled to look at the preamble to interpret the . 
mean~ng of the word "employer" ar.d not to look to it to interpret the 
meaning of the words •'resident or c<~rrying on business in any Presid~ncy 
Town," V\lhich follow the words '' mast(.r or employer" in section r. I 
do not think we can separat~ one portion of the definition in :..section·r 
from the other and that we are justified in looking to tbe preamble t6 
interpret the whole definition. For these reasons I would answer the 
~uestion referred in the neg!ltive. 
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Before Mr. Justice Fox. 

MILLER v. MOHAMED CASSIM SHEERAZEE. 
Mr. Giles-for applicant (defendant). I Mr. Cowas;ee (junior).:....ror respondent 

(plaintiff). 
Usage of Tra_de-in '!ehat circumstances Court may assume. 

In order that an alleged trade usage may be imported into a contract, or 
applied to the relationship between parties, it must be shewn that it is invariable 
certain, reasonable, and general, and it must appear to be so well known and 
acqi,J,iesced in that it may be reasonably presumed to have been an ingredient tacitly 
imported by the parties .into their contract or relationship . 

. Volkart Brothers v. Vetti'l!elu Nadan, (1887) I. L. R., II M:td., 459, referred 
to. · ~ -

The plaintiff, a broker, sued the defendant for brokerage upon the 
s~le through him of certain bouse property in Rangocn. In his phint 
the plaintiff stated that he had been tmployed by the defendant to 
etf~ct. the sale of the property and at the commencement of his evidence 
be said he was broker for the defendant in selling his three houses. 
Ris subsequent statements, however, showed what the actual facts han 
been. These were that he had gone to the defendant on behalf of ~he 
persqn who subsequently became the purchaser, to ask the defendant 
what price he wanted for the property. The defendant told him the 
price he wanted, and a sale at that price was effected. The plaintiff 
admitced that th.e defendant had not asked him to find a purchaser. 

On this •he suit as 'brought should have heen dismissed, since not 
only was there no evidence of any employment of the plaintiff by the 
defendant, but the plaintiff's admission negatived the case set up in 
the plaint. · 

The Officiating Judge, however, allowed evidence as to there being 
a usage in Rangoon for the seller of immoveable property to pay 
brokerage to the broker who bas negotiated the contract, and as far as 
I can understand his judgm~p~, he.based .. his decisJon UP.~n there being 

· such !\ "\Jsage, anti upbn the failuce of the. d~fendant tQ prove·~ ·special 
· a·greemeilt tLat he should net pay brokerage. · 

A ~ight to brokerage by usage formed no part of' the plaintiff's case 
as laid in the plamt, and therefore it should not have been considered. 
But even if it could be considered the evidence was altogether. insuffi-
cient to establish a usage. . 

In ')rder that ·an alleged. usage may be imported into a contract or 
applied to the relationship between parties, it must be shewn that it is 
invariable, certain, reasonable and general, and it must appear to be 
so well knoyvn and acquiesced in that it may be reasonably presumed 
to have b~:en an ingredient tacitly imported by the parties into their 
contract or relatiocship-Vo/.tart Brothers v. Vettivelu Nadan ( t). 

The requirements of proof of a u~age are not satisfied by persons 
expressing an opinion that it exists or by evidence of one or two 
persons that as sellers they have paid brokerage. Even if an alleged 
usage under which a person was obliged to pay anolher whom be had 
not .!mployed had been prov~d, it would be questionable whether such 

0 a· usage would be reasonable, and whether it could be given effect to. 

(t) (1887) I, L, R., n, Mad, 459• 
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The decree of the Small Cause Court will be set aside, and the suit 
will be dismis'sed with costs: The plaintiff must alsp p~y the costs of 
this applicatiqn7 two gold m.o~urs allowed as advocate's fee, . : 

Before Mr ... Just£ce Et'rks. 

Civil Revision 
No.3 

of 
19G5. 

Maf'Ck 
2:1nd, 
1905. 

A. K. R. M. N. N'AGAPPA CHE.TT¥ -.. MA U. 
Messrs. Cowasjee & Cowasjee-for ap~ I Maung.Kyaw-for respondent (plafntiff), 

plicant (defendant). : . · · 
Contract-Agrument opposed to puc lie pol£cy-Indian Contt'act Act, section :13. 
Where part of the consideration for an agreement was the abandonment of a 

.prosecution for criminal breach of trust-
Held,-that the whole of the agreement was void'under section 23 of the Indian 

Contract Act, 1872. · 
. Srirangachariar v. Ramasami Ayyangar, (x8g4) I. L. R. 18 Mad., 189, followed. 

The plaintiff-respondent, Ma U, sued to recover an iron box con~ 
taining jewelry v~lue.d a~ Rs. 200 alleged to have been entrusted ":i~b 
the defendant Chetty in September 1903. The case was first heard 
ex paYtc but was re-opened. The defendant filed · a written ~tatement 
setting out that the plaintiff had waived her claim as per settlement, 
dated 28th March 1904. 

The Court of First Instance framed two issues as follows:-
I. Whether the plaintiff entrusted the property in question to 

the defendant in September 1903. ·. 
2. Vvhether she waived her clai,ns when Exhibit A was executed: 

The Court of First InslMce found on these issues that plaintiff' had 
failed to prove the deposit of the box of jG~Iry and second, that if 
she had, she had agreed to waive her claim. The Lower Appellate 
Court found that the box was entrusted with the Chetty and that the 
agreement to waive the claim was void as opposed-, to public policy 
and unlawful within the meaniog of section 23 of th"! Contract Act. : 
. M.r. Cowasjee for the appellant urges that this issue was not raiseg 
by the parties themselves and that the Court of First Instance wa's 
correct in holding that. this .story of th~ deposi} was merely a ruse o'ri 
the part of. the plaintiff to bring the defendant to .te.tnr.<> .. :·. · 

The agreement in question is not on the face ·o£ it illegal, for it 
merely states that Ma U's debts to the Chetty amount to Rs. 4,8oo in 
all and that be agrees to accept two out of her three cargo boats in 
full satisfaction. of all these debts. The approximate value of the two 
cargo boats is not stated. I notice that when the plaintiff · vy.as 
examined ex parte she swore that she did not owe the defendant aby 
money then. It is abundantly proved that she owed large sums of 
tnoney to the Chetty when she signed Exhibit A and this remark can 
only mean that; ~hough she considered this document bin~ing on the 
defendant, it was not binding on her. 1 think it is clear from the 
evidence of the two Advocates that she did agree to forego her pro.
secution of the Chetty for criminal breach of trust in respect of the . 
bok when she executed >Exhibit A. ·whether the consideration 
receiyed by the Chetty was the abandoument of this criminal P6ose· . 
cution or the making over of the two cargo boats is not so dear, but . 
the Chetty seems to have insisted on her abandoning th is prosecutio~ 
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and this was no doubt a part of the consideration for his giving up his 1905 
suit. The Court of First Instance has, howe·.,er, found that this claim 
as to the deposit of the box was a fal.;;e claim and if that finding is NA. K. RC. M. N •

1 
h C . . h 'd d h t' f h C t AGAPPA HBTT correct t e ourt may ave cons1 ere t at sec 10n 23 v t e on ract . 'D. 

·Act woul4 not apply. I do not find, however, that · tbe pl~intifl ever Mt. U. 
admitted that this de~osit of the box was a f?.lse claim. The fact that 
she now sues for it shews that she only ·_abandoned the criminal prose-

. cution. I concur with the. Lower Appellate Court in thinking that 
the evidence of the entrusting of the box is worthy of credit.' 

Tfie witness Maung Po Nyun is not related to Ma U and he corro
borates the story told by Ma U, her relations Maung Kya Bo and 
Seya: and her servant, Maung Tha Ni. The dek":'ldant admits he · 
advanced Rs. 3,ooo to Ma U to buy tonkt'ns and that he has accepted 

'two only of these as payment of this debt. I think it is, therefore, 
clear that part of the consideration was the 1bandonment of the cri
mit:al prosecution. The fact that this only formed part of the con
sii:leration is immaterial, vide ruling of the Madras High Court in 
Srirangackar,·arv. RamasamiAy1angar (r). In that case Collins,C.J.,; 
and Davies, J., observed,-'' There can be no doubt that part of the'! 
consideration for the agreement A was a withdrawal of a pendin~ 
criminal charge of trespass and tl·eft laid against the plaintiffs and 
others on the 14th February x886, that is, two days before the exe-, 
cution 30f A * * * *· There is also no doubt of the law that a 
con!:ideratior that proceeds upon th·e withdr1.wal of the criminal pro-: 
ceedings that have been instituted is illegal as being opposed to p11b-\ 
lie policy as it is held to be the <stifling' of a prosecution. And even 
if this illegal consideration is only part of the consideration it renders 
the whole agreement void because there is oo good and sufficient 
consideration." 

I think also that this is a matter that the Court is bound to notice 
H. br~ught t~ its. knowledge. It is clear ~hat .t~.e .. suit br~ught by the 

: Ch.etty un.<ler .. th1s~agree~ot- woql~. not_ h~. matn.~~~nable .. and .tb_~.-~ourt 
<;il.tlJl.O~ giY~--~ifect tp it w.M~. pl~~d.ed f9r.. ~he d~f~nce.· .. T.h~ ~9_urt has 
no jurisdiction either to decree the claim or to allow a defence which 
is based on an agreement which the law declares to be unlawful. 

The application is dismissed with costs. 

Be/ore Sz'r Herbert Tkirkelt White, K.C.I.E., Chief Judge~ Criminal l?nJisic 

NGA HNAUNG "·KING-EMPEROR. . I No. 437 of 
Criminal Procedure Code, section IZ3 sub-section (3)-notice to a_ccused. A~Ji 

Before deali'ng with a reference under section 123, sub·section (.2) of the Code of stli, I 90S· 
Criminal Procedure, 1898, the Sessions j udgc- is bound to fix a date for the hearing -
and to give reasonable notice to the person concerned and to hear him if he wishes. 
to be heard either personally or by a pleadet·. 

Nakht' Lal Jha v. i}ueen·Empress, (1900) I. L. R. 27 CaL, 656 J Emperor v. 
9s'rand, ( 1903} I. L. R. 25 All., 375; followed. · 

I regret that it was not tbc.ught necessary to instruct the Government 
('dv~ate to appear at the hearing of this case. · 

(1) (x8941 I. L. R. 18 Mad., sSg. · 
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. On 24th December 1~04, the District Magistrate passed an order 
requiring Nga Hnaung to fur~ish security in the sum of Rs. 1 ,ooo with 
two suretieS' for his good behaviour for three years. On the diary · 
there is ari oi~er that security must be. te~)dered by sth January tgos. 
This order inay be regarded as, in effect,· ·~n order under section. uo 
sub-section (2) of the Code of Criminal Procedure fixing the later date 
as the date of the commencement of the 1-eriod for w.hich security was 
required. It would be better fot the Magistrat.e ·to embody the order 
under section 120 sub-section (2) in the order demanding security. . 

As security was not furnished on the 5th January the District Magis· 
trate passed the order required to be passed unper section 123 sub· 
section (2} [though by a slip of the pen he cited sub-section (1}]. · The 
proceedings reached the Sessions Court on 7th January and on 10th 
January the Sessions Judge after perusal of the -proceedings passed 
orders. I t is clear tl;at no notice was issued to the accused, .Uga 
Hnaung, and that he had no oppo~tuni ty of being heard by the Sessions 
Judge; 

So far as I have been able to ascertain, it has not yet been ruled in 
this Province that a· person whose case has been submitted to the Ses
sions Judge under section 123 sub-section (2) of the Code of Criminal 
Procedure has the right to be heard before the Sessions Judge passe.s 
orders. But the matter has been considered by at least two High 
Courts· in India. In Ndhz' Lat Jna v. Queen-Empress {1) the fligh 
Court at Calcutta said:-

" We_have no doubt th~t, on heari!lg.such a re~erence_[i,e., one under section 12.3 
sub-sectlOn (a)], the Sess1ons Judge 1s oound to g1ve nottce to the person concerned 
and also to hear him by pleader, if he should be so represented." · 

In Emperor v. Gt'rand (2) the High Court at Allal:abad followed this 
ruling and observed :-

"It is expedient, and highly desirable for the ends of justice, that a date should 
be fixed for hearing and that notice of such date should .be given. to thP. person 
concerned." . · . . · " . - · 
· · 'The principle upon which these rulings are based is that if is in• 
equitable to make an order to the. prejudice of the d.ccused p~tson un
less he has been given an opportunity of being heard. In the case 
under refere·nce, it_ is specially desira~Ie that this principle should be 

i?h:~1~~ta:~-~;~j- ~-~~~;M-~~~ll1a~t~~~~-~*,·,1~·-~~~~~;~~~1:~~~t~~" 
revision,. the course adopted by the acG:used in this case. · 

I hold, therefore, that before dealing. with -~ reference under section 
123 sub-section (.2) of the Code of Criminal Procedure, tbe Sessions 
Judge is bound to fix a date fvr the hea-ring and to give reasonable 
notice· to the person con~erned· and to h~~r him if he wishes to be heard 
either personally or by pleader. . · 

Accordingly I set aside the orde·r of the $essions Judge in the case of 
Nga Hnaung and direct him to dispose nf ·the· reference in accordance 
with the direction given above. · . " ~ 

(x) (1goo) I. L. R. 27 Cal., 656. I . (z) (1903) I. L. R. 25 AI:. 375· 
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Before ~ir Herbert Thl~kell White, K. C./. E., CMef Judge, 
and Mr. Jus~ice Fox. 

PO SEIN AND UA TIN .BY THBIR NEXT FRIB!'D SHWE ~.( 'IJ, PO MIN 
A~o .MA SHWE KYAW. . 

Mr. Bland-for appeilanes (plaintiffs). I l\1r. Bagram-fot• respondents (defefl· 
·. · ~ . · dants). 

Buddhist Law : Inlzeritanct-orasa child-eldest sur'lli'lling child
grandchildrm. 

The rule, that if the' orasa son or daughter predeceases his or her parents, 
his or her eldest son, .or his or her children together receive the same share as their 
youngest uncle or aunt, does not apply to the children of the eld~st surviving son-· 
or daughter unless he or she is technically the orasa. 

The children of younger sons or daughters ~ho die before their pa;ents receive 
on{!·fourth of the share to which their parents are entitl<!d. 

Thirkell White, C. J.-Po Sein and Ba Tin, the plaintiffs-appel
lants, are sons of Ma Paw U, who was the daughter of Maung l{ywin 
and Ma Ngwe. The defendants-respondents are son and daughter of 
Maung Kywin and Ma Ngwe. The diagram below shews the family 
of M~ung Kywin and Ma Ngwe, so far as it is rele,ant to this case. 

I 
Maung 
By a,.;. 

. ·(dead) 

I 
Po Hman 
· (dead) 

Maung Kywin aniMa Ngwe. 

I 
Po Thein 

(dead) 

I 
I . 

. I 
Ma Than 

tdead) 

I 
Ma 

Paw U 
(dead) 

I . 
Po Min 
(defen· 
dant) 

I 
Ma Shwe 
Kyaw 

(defendant) 

Po Sein Ba Tin 
(plaintiff) (plaintiff) 

The. e1dest three sons and the eldest daughter of Maung Kywin aiJd 
Ma N5we prede~eased their parents and have left no issue now 

.surviving. l\1a Paw U survived her father but died before her mother, 
leaving two children, the plaintiffs. 

The plai.1tiffs' claim is that ~s children of the ~rasa daughter of 
Maung Kywin and Ma Ngwe, they are entitled to one-third of the 
estate of Maung Kywin and Ma Ngwe. Tlie lower Courts have· 
awarded them one-tw'elfth. The sole question for decision in this 
appeal is whether their sha(e of the estate should be one·twelfth or 
~~~ . 

The claim was based on the ground that the. deceased Ma Paw U 
~as the ~rasa daughter. But it is clear that this position is untenable . 
She was neither the eldest child nor the eldest daughter. She was 
qot ~ven \.he eldest survivor am9ng a family c9nsisting only of daughters, 
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for. at the time of her mother's death she had an adult brother, Po Min.· 
Whatever may be the ·rule, ·as to the devolution of the statuJ of .an 
orasa son, tMre is no authority for the suggestion that the second 
~aughter who is also the fifth child can under any circumstances 
become an orasa child so long as there is .a ~rother surviving and 
competent to assume the headship of the family. 

The rules as to the sha;es of grandchildren· in the estate. of their 
grandparents, when their own parents have died before reach in~ the 
inheritance, are contained in sectiQnS 162, 163, and 164 of Volume I. 
of the Digest of Buddhist Law. There is an nnusual ·unanimity in the 
texts. If the orasa son or daughter predeceases his or her pareats, 
his or her eldest son, or his or her children together receive the same 
share as their yo\lngest uncle or a1.Jnt. But this is strictly confined, .in 
all the texts, to the childre.n of the orasa or eldest son or daughter. In 
my opinion, the r.ule relates to the orasa son or daughter, strictly so 
called. There is no indication that it bas any reference to the eldest 
surviving son or daughter, unless he or she is technically the oras_a. 
Nor has any authority been cited which would give colour to that 
suggestion. As to the children of younger sons or daughters who die 
before their parents, they receive one-fourth of the shares to which 
their parents are entitled. (Section 164 of Volume I of the :Cigest). 
There is one solitary text of Dhamma-vz'nicchaya which gives Stich 
children one half of t-heir' parents' share. . B_ut the prepond<>rant weight 
of authority is in favour of the share of one-f"urth. In my opinion, 
this is an established rule and is applicable to the present case. Ma 
Paw U was not the orasa daughter; she was a younger daughter and 
as such her children CQme under the rule in section I J4 of the Di![est. 
The rule in sectiC'ns 162 and 163 bas no applicativn to the surviving 
eldes.t son or daug~ter unl<'ss he or she was orasa. . 

For these reasons I would dismiss this appeal with . costs. 
Fox, J.-I concur. 

Before lYfr. Justt'ce B£rks. 
SAN HLAING v. KING-EMPEROR. 

Reformqtory Schools Ac"t, 1897, section 8 and rules. 

The period of detention in a Reformatory School to which a youthf~J offender 
over 13 years of aae should be sentenced should be such that he wi lr not leave the 
school until he ha; attained the age of 18 years. 

· I admitted this appeal to consider the sentenct. On the merits 
there seems no doubt that the accused was rightly r:onvicte.d. He was 
caught in the actof wal'ting off wi th a loongyi. The accused admitted 
a previous conviction and attempted no defeuce. He was born on the 

. 1St October I89<>, and will attain the aee of 18 on the 1St October 
1go8. He has been sen.tenced to three years' detention in a Refbrma'lcry 
School in lieu of three months' rigorous inJprisonment. This -'>entence 
was passed on the. (;)Lh ¥arch 1909. Se~tion 8 q£ the R~[ormatory 
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Schools Act, 1897, provides that the detention to be undergone in lieu J905 
of impr isonment shall ~ot be less than th<ee years and oo-.. more than · 
seven years, subject to any rules made by the Lcca! Governmf!nt. S AN ~-Lt..ING 
These rul.es are publishe:J in Judicial Department Notification No. 237, KING-EMPEaok. 
dated I2th June 1897, ;lnd Rule I, clause (£til, proviJes thai of the youth·.· -
ful offP--nder is over 13 years .of age he should be sent to a Re•ormatory 
School for such psriod as will brinr, hiin to the age of 18. The appeal 
is dismissed, but as t he order of detention is Jess than that prescribed 
by ni'Ie, notice will i~ue to accused to show cause why he should not 
be det:~.i ned in the Rdormatory till the tst October 1901. 

· · (Civil Reference.) R~-f . •3 R-b3;~ .r-.~ . 
. Befo re S ir Herbert Tht'rkelt Wht'te, K.C./.E., Chief Judge, Cioil Refmt~u 

and Mr. Justice Fox. No. 6 of 1904. 
SEIN THAUNG 'IJ. SHWE KUN. Dece~::,:gth, 

Jurisdiction-Courts of Small Causes-Suit for agricultural rmt-PrO'IJin· 
cial Small Cause Courts Act, r887, section rs, Second Schedule, Article 8. . 

In the absence of a notification by Government under Article 8 of the 
Second Schedule of the Provincial Small (;ause Courts Act, 1887, a suit Cor rent of 
paddy·land is not a suit ~f a nature cognizable by a Court of Small Causes. Con· 
sequent~}- a second appeal is not barred by sectipn 586 of the Code of Civil Proce
dure, nor by proviso (a) to section 3o of the Lower Burma Courts Act . xgoo. · 

Maung Sit i.e v. McungShue Thin, (:go1) 1 1 .• ~. R., 69, overruled. 
Ma·Ka. v. Ma. Win Byu, ~~~·:>2) 1 L. B. R., 33c;; Soundaram Ayyar v. Semzio. 

Naickan, (1900) I. L. R., 23 Mad .. 547; Uma Churn Mandal v. Bijari B1wo.h, 
(1887) l. L. R., 15 Cal., 174-; re.ferred to. 

The following reference was made to a Bench by Mr. Justice 
Irwin:- .. 

The suit was for Rs. 20 rent of paddy land. The only question 
for decision. now is wjlethcr an appeal lay from the decree of the 
Towns:tip Court. Appellant says that•the· Towhsllip Court o£ ·T avoy 
hae·Small· Cause ·powers up lo Rs.::so, and :that the: stiit. js :of a :n.atyre 
cognizable by a Court of Small Causes. The authority cited in sup
port of t~1e latter proposition is the ruling o£ Birks, J., in M aung St't 
Le v. Maung Shwe Thin (1). That ruling was cited before me once 
before in Ma Ka v. Ma Win Byu_ (2) when I remarked in an obiter 
dt'ctum ~hat it was based on a decision of the High Court of Madras 
in Soundaram Ayyar v. Sennia Naickan (3) which was a decision 
on the meaning of section sS6, Code of Civil Procedure. There was 
no· question .whether a suit for rent was co.({nizable by a Court of 
S mall Causes or not. It was agreed on both sides that the suit would 
not have been so cognizable if the Madras Government had not issued · 
a .notificatioc under Article 8 of Schedule II of the Provincial Small 
Cause Courts Act. I remarked that so far as I was aware no such 
notification bad been issued in .Burma, and I am still in the same case : 
as regards Burma outside Rc:.ngoon. I am of opinion that a suit for 
rent of agricultural land is noc cognizable by a Court of Small Ca.uses 

· (1) (t!"01), 1 L. B. R., 6g. . (2) (1902), I L. B. R., 335· 
(3) (tgoo), I, L . R., ~3 Mad., S47• 
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in Tavoy district, by reason of the terms of Article ·8. As thi.s view 
is contrary •o the ruling d~ 1\fr. Justice Birks I refer to a Bench of two ' 
J~dges, uncle£· ~section I I of the Lower Bu~ma Courts Act, t~e ques
tion - " Is <!- stut for rent of pa-ddy-land a st:it of a nature cogmzable by 
a ~ourt of Small Causes in Lower Burma, oulside Rangoon?" • 

The opinion of tlte Bench. was as follo'JJs :-

Fox, 'J.- lf the question had been "Did ar. appeal lie to the Dis· 
trict Court from the decree of the Township Cour~ in this case?" I do 
not think there c~uld be the slightest doubt about the proper answer. 

Even though the Township Court had jurisdiction as a Court of 
Small Causes, the effect of section 15 and section 32, and Article 8 of 
the Second Schedule to the Provincial Small Cause Courts Act, 1887, 
is that any Court constituted under the Act, and any Court inves~ed 
wit~ the jurisdiction of Courts under the Act, is precluded from exercis
ing jurisdiction in suits fu.~.th.e..r~s9.Y.~fY.~<>1reu.t • .other .than .. hguse¥r.enJ, 
unless the Judge of the Court has been expressly invested by the 
Local Government with author ity to exercise jurisdiction with respect 
thereto. The Judge of the Tavoy Township Court not havin g been so 
invested, and the suit having been one for rent other than house-rent, 
it follows that the Township Court could not have taken cogn;zance 
of the suit under its Small Cause Court jurisdiction. It rlid not ·pro
fess to do so. The suit was dealt with in the .exercise of 'its ordinary 
jurisdiction, consequently .an appea~ lay from its decree to the District 
Court. This answer to the concrete question arising in the _ case 
affords a guide to the question referred. I am clearly of opinion that 
a suit for rent of paddy-land· is not a suit of a nature cognizable by a 
Court of Small Causes in Lower Burma, outside of _Rangoon, since 
the Judge of the Rangoon Court of Small Causes is the only Judge in 

. Lower Burma who has been exp~.essly ·aulhorized to ·~xercise jurisdic:-
"tion-in ·suits fortent ·other than &ouse·rtnt. - -

. . . 'ih~-d-~ci~iri;i~-,-~~~;slr L-;~. ~w~:~~ 'sh~'? T~~-~ {I) was 'in 
accord with the ruling of a . majority of a Full Bench of the 'Madras 
High Court in Soundaram Ayyar v. · Sennt'a Nat'ckan (3) . In the 
latter case much of the reasoning on which the conclusion ·was based 
turned upon-the fact that the Local Government of Madras had invest
ed all Su.bordinate Judges and District' Munsif"s in thai Presidenc:y 
with the authority indicated in Article 8 of the Second Schedule to 

. the Provincial Smap Cause Courts Act, rS~7. Nq doubt ~he learned 
Judges did not base their conclusion entirely on this fact, and in the . 
case of lt:faung Sit Lev. Maung Shwe Thz'n (1) some words of one of 
the learn.ed Judges are quoted with apprvval which show that he con· 
sidered that in· any case suits for recovery of rent other than house
rent are of a natur!! cognizable by a Court ·of. ~mall Causes. 

I am unable to adopt this view. The effect of section 15 ofJ the 
· Act and Article 8 of the Second Schedule appears to rr.e to be 
~ha,~ the Supreme ~e~islativ~ body maqe ~·1its of t4e ~?,tur~ i~ question 
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· "rion-cognizable by Small Cause Courts, but it did what is oft~n done 
· in Indian Legislation: it delegated part of its powers .to othe: autho
rities, and enabled those authorities to make such suits cog:1izable by 
Courts presided over by Judges· expressly invested by such aut.horities 

. with'jurisdiCtion to try them. . . 
· I can !'lot find that the decision of the Madras High· Court has as 

yet been adopted by any other ii'igh Court. · 
.The decision in Uma Churn Mandal v. Bz'jarz' Bewah (4), which 

is still ar. authority in ·Bengal, conflicts with it. · 
I would answer . the question referred in the negative. 
Thirkel~ White, C. J.-1 concur. 

Before Mr. J?!stzce Bz'rks. 
THET SHE v. MAUNG BA. 

-. 

Messrs. Eddis, Connell and Lentaig;te I Messrs. Cowasjee and Cowasjee and 
(or appellant (defendant.) f Palit for respondent (plaintiff.) 

Evidence -Copies of documents-Evidence Act, s. 64 . 
. When a copy of a documel)t has been produced and admitted in evidence with· 

out objection in a C::or rt of First Instct nce, the :>bjecticn that it is only a copy and 
not the original cannot .be raised in the Appellate Court. . 

. Akbur Ali•v: Bhyea Lal Jha, (t81!o) I.'!'.- R., 6 Cal., 666; Chimnaji Govind 
Godbole v. Dinkar Dhondev qodbole, ( 1886) I. L. R., It Bom,, 320 ; cited. 

* * * .. * 
· The only question of law that seems to arise is that stated in the 2nd 

and 3rd grounds of appeal, that the Courts below erred in admitting 
a copy of the sale certificate in place of the original, which has not 
been proved to be lost<. · Mr. Connell also .urges that the only other 
evidence as to the. sale is that of M<l:ung Kya Bo, the father of Maung 
-Ba and .. husband of MaLon Ma Gale. His evidence shows that the 
·fe,nt was ·in . arrears for· ·rallow··rate but the Myook sara he would selr 
fortlie whok"tevenue due. The iand was put ·lip biit there· was no . 
bidder. According to this witness, Maung Hmat did not pay the 
arrea1s but f\~aung Lu Gale, the agent of MaLon Ma Gale, did and 
the land was sold to bini at the Myook's Court house but he, Maung 
K ya · Bo, was not present. Exhibit 6, however, shows that this revenue 
sale has been accepted by the revenue authorities and the Courts below 
are correct in saying that the Civil Courts are barred from questioning 
a re\·enue sale under sections 55 and 56 of the Land Revenue Act. 

Mr. Cowasjee ' for the respondent urges that, as the Courts oelow 
have admitted the copy of the sale certificate without objection taken 
it would be inequitable to raise the objection . now and he cites the 
following cases : · · 

, (I) Akbur At£ v. Bhyca Lal Jha (I) . . In that case certain copies of 
Chakbunds and a Sanad were filed by defendant without objection 
taken, and these were admitted . by the Court of First Instance. The 
Loi'er Appellate Court rej~cted thvm as ·inadmissible. Garth, C. J., 

(4) ( 1887), I. L. R., IS Cal.;r74. 
'(t) (188o) t L. R., 6 Cal., 666. 
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remarked: 11 It is clear that where copies of documents are admittea 
and r:e<. d in· the Court of First Instance without objection, no objection· 
to tbeir···admission can· afterwards be taken in a Court of Appeal." 
This case was referred to in two subSel}uent decisions (9 Cal., 8I3, an~ 
12 Cal., 182) but the particular point now in question was not dis-
cussed. · . . 

(2) CMmnaj£ Govind Godbole v. D£nkarDhond,ev Godbole (2). In 
this case a copy of a copy bad been admitted in evid~nce in the Court 
of F irst Instance and was excluded, on this gro1.1n'd by· the Assist~nt 
Judge on appeal. West, J., h«:;ld that the Appellate Co?rt had no 
right 'to raise ·the objection or recognize it on appeal as no objection 
to its adm1ssion had been taken in the Court below:. The object of the 
rule is obvious (or. if objection is· taken, the party producing the copy 
c:an ask for an adjournment in order to get the original or else to give 

. evidence justifying \.he admission of secondary evidence. I do net think 
the 2nd and 3rd grounds of appeal are maintainable. 

* * • * • 
There is no appeal on the facts for both the Courts concur. 
The appeal is dismissed with costs. 

Before Mr. Justz'ce Bi'rks. 
YON BYU "'· SHWE TAlK AND' MlN SU. 

Messrs. Burn and Burn- for the appellant I 
(defendant), 

Messr:;. Agabeg and Maung Kin
for the respcndents (plaintiffs). 

Claim to land in town-Lower Burma Town and Villoge Lands Act, r8g8; 
sections r 1, 15-ba-r to jurisdiction of Civil Vourt. 

In a suit for .recovery of a hou~e site in a town to which the Lower Burma Town 
and Village Lands Act, 1898, applies, the question, wiit:ther plaintiff's right to the 
land has c~ased under section II of th P- Act "Y reason 'of his abandonment ofit for 

. ~ore than. two Y!!ll~~ .c~-ry~!}u~s_IJ., ~~O_!'l!. 'Y_!Iic~ ~l:':~.t _u.n.der clause (z) of se~tion IS 

. gf thP..Act b~ ref~~ed for det<7rm1'1a.t19n.to t~e _Re~enue Officer. · 

... The pJaintiff~respon<l~.nt, ·M:~ung.Sh~e . faik, ,s~ed: Maung Yon Byu 
to recover a ~Ou$e site in Pantanaw, worth Rs) rso. · . 

The first plaintiff alleges that his parents had ·occupied this site for 
30 years; it had come in!o plaintiff's possession by succession and that 
he had held it for I 5 years; that his house· bad been destroyed by a 
cyclone in 1902 and that in 1904 he bad put down posts in ordc:r to 
build a new house, that defendant had pulled down · these posts while 
be was absent and had occupied the site. 

A second plaint was filed, from which it appears that Ma Min Nu, 
the second plaintiff and mother-in-law of Maung Taik, was the real owner 
and she joined with him in the suit against defendant q.fter an ohjection 
raised by him. · . 

The defence was that defendant had recei\red permission from· the 
Revenue-authorities to occupy the varant sites . . Ma Min Nu's former 
title was apparently admitted, but ·she was alleged t o have ab~ndoned 
the site and could not resurne it as ~he paid no tax and, had:>no potta. 

(z) (1886) I. L, .R., 11 Bam., 320. 
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The Court of First Ins~nce dismis5ed the ~uit, which was decreed 
by the Lower Appellate Court. · 

There are seven grounds of special appeal as follows:-
(I) That the plaintiff snould have brought his claim before a • 

, Revenue Offis;:er under the .Burma Land and Revenue Act. · 
(2) That the evidenc.e _shows abandonment for. more than two 
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Full Bench-(Criminal Reference.) 
Befor~:the .Hon'ble Harvey Adamson, C. S. 1., Chz"ef Judge, . 

· .Mr. Justz'ce Fox and Mr • . Justice Bz'rks. 

KING-EMPEROR v. SAN DUN AND EJGBT.BBN O'I'H.BRS. 

Joinder of charges-joint trial of accused-summons cases-Criminal 
Proc-.dure Code, sections 233, :142. . 

Section 233 of the Code of Criminal Proc.:edure, 1898, and the sections therein 
referred to relating to joinder of charges and the j"int tnal of several accused, 
apply to the trial of summons cases under Chapter XX of the Code. 

Queen-En:press v. Abdul Kadir, (x886) I. L. R. 9 All., 452, dissented from. 
S%:brahmania Ayyar v. King-Emperor, ( 1901) 1. L. R. :as Mad., 61; Pulisanki 

Reddi v. The Queen, (r83z) I. L. R., 5 Mad., 20; Queen-Empress v. Nga La Kyi, 
(1888) S. J. L. B. 421; J(ing-Emperor v. Nga Po Thin, (1903), 2 L. B. R. ').2; 
referred to. · 

The following reference was made to a Full Bench by a Bench 
consisting of Sir Herbert Thirkel! White, K.C.I.E., Chief Ju~ge and 
Mr. Justice Birks, under section II of the Lower Burma Courts Act, 
xgoo. 

Th£rkell Wht'te, C. J.-ThP. accused have been tried together in a 
summ;;.ry trial for separate offences .and have peen convicted and 

·sentenced. There was no right of appeal. On the application of some 
of the accused. the learned Sessions Judge of the Delta Division, a copy 
of whose order is attached, has reported the case to this Court for 
orders, under section 438 of the Code of Criminal Procedure. 
· The bffences of which the accused have been convicted are under 

Rule 69 of the Rules made under the (Lower) Burrna Land and Revenue 
Act, 1876, the act alleged to constitute the offence in each case being. 
an encroachment on a grazing ground. It is to be regretted that the 
Government .Advocate was not instructed to give us the benefit of his 
assistance in this ' case::.. . .. · ,:: · ·: .. · · ........ ·- .. 

'· ;··.:< . il :~~~t~t~:d·.:bf't1i~:r~arrifl~ .Sys~j.i;)~$,lt.idg~~t~r:-~~{p ~6£ the accus~·p 
·-cultivated a·· sep::trate ·plec·e -tlf' 'land:-.. They .. did ·not' ·a.Jl-join together 
to cultivate the same piece in common. From the recor~ this seems 
to be, generally ~.t least, the case. The learned . Sessions Judge is of 
opinion that the trial is bad for misjoinder as the accused did no~ 
commit the same offence or different offences in the same transactimi 
within the meaning of section 239 of the Code of Criminal Procedure. 

The offence punishable under Rule 6g of the Revenue Rules is 
triable in a summons case, and it is also triable in a sumrri~ry way. The 
first observation that occurs to me is lhat section 233 of the Code of 
Criminal Procedure, which i.J the section that provides for the separate 
trial of distinct offences, occurs in the Chapter of .the Code which treats 
of the charge. It seems to me that che rules in this, Chapter (Chapter 
XIX) apply explicitly to cases in which a charge is framed, that is, to 
cases ether-than summons cases and summary trials. The leading case 
on the subject of misjoinder in crimir.al trials is that of Subrfthmanz'a 
Ayyar v. Kz'ng-Emperor(x_) in which the !aw was §et forth and 

(t) (1901) I. L. R. 25 Mad. 61. 
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explained by their Lordships of the Privy Council. Their Lordships' 19°5· 
ruling that misjoinder ·is an illegality and P.ot merely an jrre:,ularity is KING·.EMP~Roa 

· based on the position that there was a contravention o~ a positive . '~~· 
; enactm.ent in the Code of Criminal Procedure. It does not seem to me SAN DuN. 
that this· ruling can appty to cases to which the rules in Chapter XIX · 
of the Code do not apply. , . 

I do not think that there is any provision (l{ the Code, other than 
the provisi )ns in Chapter . XIX, which explicitly requires separate 
offence ~ to be tried sep!trately. But I find that in the case of PuH- · 
sanki Reddz' v. The (jueen (2} the High Court at Madras set aside 
convictions on the -ground that the accused pers:ms must 1mdoubtedly 
have been prejudiced by the several charges having being disposed of 
in on~ trial. The offences in respect of which the ac~use:l were tried 
were under section 290 and section 291, Indian Penal Co~e; the case 
was trerefore a summons case. The High Court explicitly mentions· 
'' charges" but it is not clear whether the word is used in its technical' 
sense. 

Some observations relevant to . the matter under consideration may 
. be found in the judgment of Mahmood, J., in Queen-Empress v. Abdul 
Kadir(3) in which it was said:- :· ; 

"It se~ms to me clear upon general principles, that each individual member of 
the community is, in the absence of exceptional authority conferred by the law to 
the contrary effect, entitled, when required by the judiciary either to forfeit his 
liberty or to have tnat liqerty qualified, to insist that his case should be separately 
tried." · · 

I find that in i:his case it was -contended that section 239 of the 
Code of Criminal Procedure, x882, (which ts substantially the sp.me 

. and in the same part of the Code as the same section in the .Code of 
'x8g8} is a'(.>plicable te: summons cases. And this view ceems to have 
been accepted by the learned Judge. With all respect, it seems to me 

. that Jhe .contta:ry is. obviously .. the ·.c.as¢. ~ . As . I have observed, the 

.sectio.n",occurs. :i'l . .th.e: ,, Chapter .. tr,e~ting ,.,of; the. c.h.arge,, .n.Qt in. '-~~e. 
Chapter of General Provisions as to inquiries and trials. · · 

So:ne light may be thrown upon the subject by the fact that in the 
revised Code of Criminal Procedure, 1898, a new sub-secticn (4) was 
added to section II 7, authorizing enquiries into the case of ·two or 
more persons in certain cases. It. seems probable that the provision 
was inserted in view of the general principle stated by Mai.mood, J. 

In the absence, so far as I can ascertain, of any spedfic rule on the 
subject, I am disposed to think that the trial of several persons at the 
same trial, wherl the case is a summons case or is tried summarily, is 
permissible only when the joint trial ca'lnot reasOI.ably be held to 
prejudice the accused in their defence. Where a joint trial would or 
might ·prejudice the acc,used, they should be tried separately. 

In the present'case,~ I agree that the accused were prejudiced by 
being tried together. I also at;ree with the Sessions Judge in thinking 
that the trial should in any case have been held regularly, not sum-
inax:ify. · · 

-----------------------------------
{2) (1882) I. L. R. 5 Mad., zo. 
(3i (x886) I. L. R., 9 All., 452. 
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I would therefore reverse the convictions and sentences and direct 
that th~ ,2pes. be ref.unded ~o . the accused, namely, San Dun, Shwe Bok, 
Mutu- 'f.h<l;-~Han, Shwe Le, Po Lan, Ba Cho, Aung Myat~ Ma Twe, P o· 
Kin, · PG~Ka., Shwe Hla Gyi, Po Hla, Paw La, Shwe Ngo, Nga 'ijyo,: 
Po Aung, Tun Baw and Tha U. 

I would leave it to the discretion o£ the D.is.trict Magistrate to direct 
further proceedings, if he thinks fit tn do so. 

A somewhat important point of law is involved in this cast! i, and as 
we are' diametrically opposed as to its proper tiet¢rmination, I think it 
should be referred to a Full Bench under section I I of the Lower 
Burma. Cot:rts Act, I goo. 

The question I would refeJ," is whether Chapter XIX of the Code of 
Criminal f'rocedure and especially section 233 of the Code applies to; 
t his case, which is a ·<>ummol)s case in which no formal c'harge ne.ed be · 
framed (section 242, Code of Cr.iminal Procedure). · · 

Birks, J.- 1 concur with the learned Chief Judge in thiuking that 
the accused have been prejudiced by being tried together and that the 
convictions should be set aside. I am clearly oLopinion however that 
sect ions 233 to 239 inclusive Criminal Procedure Code, apply to a ll 
t rials whether a formal charge :s framed or not. It may be observed 
that section 242 Criminal Procedure Code seems to contemplate a 
11 charge" though not a "formal rharge" ·and Chapters XX-XXII of 
the Criminal P rocedure Code deal with " trials" and Lot 11 enquiries." 
Though the word "trial" is not defired in section 4 as the words 
"enquiry," 11 investigation," and "judicial proceeding" are; it is, I 
think, clear from sections 5, 228, 229, 2301 231, and 232 that the old 
distinction between investigation by the Police, enquiries by Magis
trates and trials by Magistrates or Judges as defined in the Code of 
1872 is maintained. A trial begins when the cond1tionsstated in section 
2 2 I (5) are fulfilled and accused is asked to plead either to a formal 

.: ... or i.g!8r~~Lsh.~~~'- :. C_h~P-t~·r:)p~ .r. of ,t.~~ ·Ch.~_rge ") .irr. :nediately 
: ~p~ec_t!,~es. Chapt~.r~ XX, .to .X:XI11 wh1cli. ~e.al .w1tli tnal_s, .as If .the charge. 
· were ·an· essential' ·el'ement lri' a ''trial'" as""dlstiygiiislied from a mere 

" inquiry" or "judicial proceeding". Section 233 would• not find an 
appropriate place in Chapter XXIII which deals with 11 general provi
sions as to inquiries and trials" for it is not applicable to mere inquiries. 
Proceedings held under Chapter VIII for the prevention of offences 
are not described as ''trials" but "inquiries" and clause 2 of section 
I 17 says that such "inquiry" shall be made as nearly as may be 
practicable * * * in the manner prescribed for conducting 
" trials " in summons cases or warrant ~ases. The wording of the 
amen.dment in sub-section (4) of section 1 IJ ~eems rather to overrule 

·the opinion expressed by Mr. Meres i::t Queen-Empress v. Nga La Ky£ 
(4) that two or. more persons associated together in t he matter under · 
enquiry must be tried separately. Earlier in his judgment :Mr. ~eres 
said that section 239 E:riminal Procedure Cede had no application to 
the case under co~sideration. . The wording of section , i ' 7 'Criminal 
?rocedure Code seems "to s_upport the finding of the m~jority of the 

(4) ( 1888) S. j . L. B. 42J,. 
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~ Bench in the King-Emperor v. Nga Po Thin (5) that these lnquiries 
do not end in "sentences." I understand :ny learned collea~tle would 

·hold sections 233 to 239 not applicable to 3;ny sum~ary tric..!, · -~~t many 
~wauant cases are tried summarily and the IllustratiOns to sect1ons 233 
to 239 refer to thefts. .It does not seem to me that the procedure 
laid down in Chapters XX and. XXI affects the provisions of Chapter 
XIX except as to the formality with which the c:harge is drawn up and 
the stage of the proceedings at which the trial commences. In summons 
c11ses the charge is stat.~d in section 242 and in warrant cases under 
section 254 and section .262 provides that the procedure under these 
Chapters shall be followed in summary trials except that t!le record is 
briefer. As my learned colleague differs from me on this point I 
concur in the matter being referred to a Full Bench though it may be 
noted that the case can be decided without an am·wer to the reference. 

The opt'nions of the Judges of the Full Btmc!t. were as follows:

Fox, J.~ The question referred is 11 Whether Chapter XIX of the 
Code of Criminal Procedure and especially section 233 of the Code 
applies to this case, which is a sur.:tmons case in which no formal 
charge need be framed.'' · · 

Section 233 of the Code enacts . that for every distinct offence of 
which any person is accused there shall be a separate charge, and every 
such charge shail be tried separately except in the cases mentioned in 
sections 234, 235, 236 and 23y· 

This is ~comprehensive provision laying down a broad principle of 
procedure. The question is whether the trial of a summons case is 
excepted from such ?rocedure by reason of section 242 enacting that 
in such a trial ":'t shaJl not be necJ?ssary to frame a for:wal charge.'' 

. The word "charge" is not defined in the Codt:. In section 242 
, the ~o-~d ~r_ ac;cu!led " . .is used in connection with .th~ particul~rs of the 
;-offence being.statd tQ:the a.c-cusec ... per~oP.,~.but if _i~ __ used in the same 
· sense as the word "charged" in ordinary parlance: Possibly the expla
nation of the use of th:! former instead of the latter word is that it was 
consid·ered that the former would emphasize the fact that no formal 
charge was necessary. The concluding words of the section appear 
to contemplate that in a summons trial there is a charge of an offence, 
although it is not rrecessary to embody it in writing in aecordance with 
the provisions of sections 221, 222 and 223 of the Code. · 

I would say in answer to the question referred that section 233 of 
the Code of Criminal Procedure and the sections mentioned in it apply 
to trials of summons ~ases under Chapter XX of the Code. 

B:'rks, J.-I concur in the view expressed by Mr. Justice Fox, that 
section 233 Criminal Procedure Code is of universal application. A 
charge seems to nie to be an essential element in any trial and it may 
be noted that if the provisions:as to joinder of charges do not apply to 
summons cases, there are no other provisions of law to guide Magis
trates in dealing with such cases. 

·Adamson, C. J,..:._I conc~r. 

(S) (1903) z L. B-. R., 7'.l.. 
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(Civil Reference.) 
Before .'.lz,e ·non'ble Mi-. Harvey Adamson, C. S . i., Chz'ef Judge, 

and Mr. Jush'cc Fox. 
MA NYEIN AND PO LU 'L' . MA KON. 

Mr. Giles-for appellants (defendants.) 
Mr. McDonnell-fer respohdent (plaintiff) • 

. Frame of suit-joinder of claims-suit for mesne profits subsequent t.o suit for 
recovery of land-Civil Procedure Code, sectiorzs 42, 43, 44· 

A suit for possession of immoveable prop~rty brought against persons cl:~iming 
under a title which is found to be bad, and not including a claim for mesne profits, 
bars a subrequent suit foi' mesne profits accruing before the date of the fi lil}g 
of the first suit. 

·. 

Oktama v. Ma Bwa, (19co) 1 L. B. R. I 3, overruled in part. 
Lalessor Babuiv. 'Jatzki Bibi, (1891) I. L. R. 19, Cal., 615, dissented from. 
Lalji Mal v. Hulasi, (1881) I, L. R. 3, All., 66o; Mewa Kuur v. JJanarsi 

Prasad, (1895) I. L. l{. 17 All., 533, Venkoba v. Sttbhanna, (1887) I. L.R. II 
Mad., 151, followed. 

Madan Mohan Lal v. l(Jla Sheosanker So>hai, (1885) L L. R. I?. Cal., 482 ; 
Mau11g Chit le v. Maung Pan Nyo, ( 1904) Io B. L. R., 246; Ch.md Kour v. 
Partab Singh, (x888) I. L. R. x6 Cal., g8, Cooke v. Gill, (1~73) L: R. 8 C. P. 
107 ; referred to. 

The following reference ' was made to a Bench bv Mr. Justice 
Birks:-

The plaintiff-res;>ondent fiied suit No. 122 in t!,e Subdivisional 
Court of Pyapon, to rP.cover 70'33 acre~ of paddy land .alleged to have 
been wrongfully let out by the appellants, Ma Nyein and Maung 
Po Lu, to the third defendant, Maung . S,hwe Hman. It is admitted 
that the plaint did not contain a claim for mesn~ profits. The plain
tiff obtained a decree for the land on the 24th Oclober 1903, a:nd a 
not.e is appended· to the judgment ·that the land can be made over 
after the harvest, £e., on the 3rst March 1904 . . The fjrst ;md second 

. .'d!ife!ida~~~<!ppe.aJ !!\d;; but _._,tf!~: .~p.p.~gJ.. .Jv~s ..• praQticall:y: witht:rawn and 

. th~ ~ecr~e. 9.tthe. ~~-~~ .~L.first:lfl~flance .was·-· otily : modified as to the 
·boundaries set out in the decree. The plaintiff. . then filed suit No. 8 
o£ 1 g04 in the same Court for Rs. · r,ooo being the value of i2oo 
baskets of paddy due for rent for two years as mesne profits,· after 
deducting Rs. 170 paid for re·:enue. The plaintiff obtained a decree 
for Rs 927-g-8. The Court of First Instance held that the suit was t.ot 
barred and this decision was confirmed by the Court of First Appeal 
which cited the r uling of this Court in Oktama v. M tl Bwa ,r). 

Mr. Giles argues that this case is not applicable, as may be con
cluded from ~he last words ln that judgment.- " There is no cross
appeal with regard to the claim for rent prior to the decree, so that 
it is not necessary to discuss the qu~tion whether that claim would 
be barred." I have referred to the pleadings and judgments in that 
case and 1 fin·d that the claim for the first year's rent had accrued· 
before the gth August 1897, the date o1 the institution of tb.e suit for 
recovery of the land, while the mesue profits were subs&qilent to the 
decree. I !lee that Mr. Palit then argued that the lower ~ppellate 

(1). (1900) t~ L. B. R., 13 .. 
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Court was wrong in ·refusing to .allow tb~ first year's re:1t, quotin·g 
Lalessor Babui v. Janki Bibi (2) but· he admitted he :iad filed n.o 
cross-appeal with regard to the first year's rent disa:itowed by the 
lower Appellate Court. Mr. Giles is, therefore, correct in saying that 
ft was not necessary, to follow the ruling in the case of Lalessdr 
Babut' in order to determine, the appeal and that the remark, "The 
Court of First Instance was wrong in holding that a suit for mesne 
profits alone was barred under section 43 Civil P rocedure Code" was 
merely ·an obiter d£ct~m-. . . 

The only question to determine in this appeal is whether a suit 
for possession of property in which mesne profits are ' not claimed is · 
a bar to a subsequent suit for mesne profits which have accrued prior to 
the institution ofthe first suit. It is admitted that the Calcutta High 
C0uxt has always held that such subsequent suit is not barred, while 
the AllahaC,ad and Madras High Courts and more xecently the Judicial 
Commissioner, Upper Burrna, have held that it is. 

Mr. Giles' argument is that the words" entitled to make" which 
were substituted for 11 arising out of the cause of action " in section 43 
of Act X of l877 shew that the Legislature adopted the views of 
Straight .and Spankie, J.J., who lised these words in the Full Bench 
ruling of the Allahabad High. Court in Laljt' Mal v. Hulas£ (3). 
This is cle'arly a mistake, for the words in question were substituted by 
Act XII of 1f.79, and the learned Judges wer-.: quoting the words of 
the existing law when the; <lelivercd judgment in March x88r. In 
that case the .plaintiff sued for the specific performance of a contract 
of mortgage, but did not ask for compensation for the breach of it, 
the measurf.! of which would have been reasonably estimated at the 
amount of mesne .profits misappropriated. The ca~;e was ciecided 
under Act X oi 1877 and the Court held that the claims for compen-

·. $.ation and .mesne profits were in. xespec.t of one and the same cause 
·.of activn. Spiinltt't!, J.;· cited Sf'ctiO.ns 43, 44, ·claus·e (a), sections ·zi I 
and 24·4· as' bearing out: this view. · The CalCutta 'High· Coii'rt in L'izle's
sor Babui v. Janfoi Bibi (2) held that this case was not in point; 
presuma0ly as the cause of action in· that·case arose out of a mortgage 
bond and the suit was for specific performance. It appears, however, 
that the plaintiff obtained possession in his first suit and therefore the 
first suit was for recovery of immoveable property within the 
meaning of section 44, which is the same in the Act of 1877 and the 
Act of 1882. 

In a late'r ruling Mezoa Kuar v. Banar-si Prasad (4) decided in . 
May 1895 un'der the present Code, Edfe, C. J., and Banerj£, J., held 
that this case and also that of Venkoba v. Suqbanna (5) were appli
cable to a subsequent suit for mesne profits after t4e plaintiff had 
brought a suit for ¥ ejectment on a. forfeiture: The learned Judges 
observed that in section 44 the words "cause .of action" and 11 claim " 
were treated as synonymous. The Calcutta High Court in Lalessor 
c-·---· ·---

(z) (t8gz) I. L. R., · 19 Calc., 6xs. 
(3) (x~Sx:' I. L. R., 3 All., 66o. I (4) (r895) I. L. R, 17 All.; 533· · .. . 

·_ . (S) .(t.S87) I . . L. R., II Mad.,t51. 
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Babut'·~ · c~se held thaf .though the wording of the section was some-. 
wha.t diffete.1t from th~ -Act of 1859, claims for possession and mesne 
p~.ci~ts were. still ·distinct claims. They hdd that section -44 merely 
permitted· ·the joinder io one suit of a claim for recovery of immov(!
able prop~J:ty" with. one for me:;ne profits in r<.garq to the same pro
perty. I concur with Mr. Justice lrwir. tbat the case of Madan 
M ohan Lat v .. Lala Sheosanker Sahai (6) does not throw much 
light ·on the views taken by either the High Court of Calcutta -:>or of 
Madras. It app~ars that in the case under ap?eal there had been 
a separate an~ subsequent suit for a portion of the mesne profits, after 
the plaintiff ha_d sued for possession alone, and the judgment of the 
Calcu~ta High Court was confirmed which stated he could not have 
joined all his claims for mesne profits in one suit. The point was not 
before Their Lordships ~o determine whether the first suit for mec:ne 
profits-was maintainable. They did not, however, express any opinion 
as to whether the practice in the mof ussil in Bengal was wrong as to 
allowing such suits. . · 

The matter is not free from difficulty for I concur with the 
Calcutta High Court in thinking section 44 of the Code of 188-z is 
permissive in character. Jt seems to lay down a general rule that no 
other cause of action shall be joined with a suit for recovery of im
moveable property, unless with the leave of the Court, except claims 
for mesne profits and siwilar claims. Sections 7, 8, g· al.ld I o of Act 
VIII of 1859 reads as follows:-

7· Every suit shall include the whole of the claim arising out of the ca~se of 
action, but a plaintiff may relinquish any portion of his claim in order to bring the 
suit within the jurisdiction of My Court. If a plaintiff relinquish or omit to sue 
for any portion of his claim, a suit for t~e portion so relinquished or omitted shall 
not afterwards be entertained. 
. 8. Causes of action by ancf against the same parties, and cognizable by 

the same Court, may be joined in the same suit,· provided the entire claim in 
·:Eesp~ch( g(;"f th ~ iLiJ\q~:~nt g~: r.aJue of,~-~~; prQ,p,~~:t:Y. . !P.' /i.l,llt;_d,~ ~q~,ft~c_~c9-; t~~ -ju1 isd!ction_ 
.of. s.uc _ ourt._ _ . _. . . . . . _ . . . _ . . . _ . _ _ _ . _ . .• 

· ·. : 9· If t\•io:t>i :inore ·cai.ise5:ofadion b'e-.: joinec'i::-tn one~~mr a'ridtlfe-'Court shall 
be of opinion that they cannot conl•epiently· be tried together, the CC.urt,may order 
separate trials of such causes of action-to be held. 

• ro. A claim for the recovery of land and a claim for the mesne profits of such 
and shall be deemed to be distinct causes of action within the meaning of the two 
last preceding sections. 

It may be not~d that section 10 in this act is really an explana
tion of · the two prece~ing sections for it expressly refers to them. 
In Act X of 1877, section 44, the corresponding secticn, appears in 
the same terms as in Act X o{ 1882 and appears to form a distinct 
provision of law aimed against multifariousness as section 43 is aimed 
against splitting the cause of action. J: it is argued that the omission 
of the words "a · claim for recovery of land aud a claim for mesne 
profits shall be deemed to be distinct causes of action within the mean
ing of the last two prec~ding sections" it, the later Cod~s indicat~s that 
a claim for recovery of land and recovery cif mesne profits is on'fy one 
cau~e of action, the omission of t~e refe~ence to the· preceding sections 

(6) t88S, 1. L. R.1 1.2 Cal.1 4Sz. 
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seems also to indicate that the Calcuaa_practice was corr-P.ct and th!lt 
section 44 was not simply an expJanatjon of .section ·43· ~ n my opinion 
the illustration to section· 43 shews the kind of claim which tij.e ~egis
l;l.ture considered the p}aintiff was. entitled to make in respect o( the 
cause of action. . It iS obvious that if a man ~as three y~ars' rent due 
~o him at the time he sues f0r arrears of r.ent and he only sues tor one 
year's rent his cause of action was simply for recovery of rent due and 
that he should have joined all his claims for arrear s of rent. In com-

. paring section Io of ~ct VIII of 1889 with section 44 of Act X of 1877 
which was no~ altered when the Code was amended in 1~.82 I think it is 
clear that the Legislature intended that suits for recovery of rent were 
of sufficie·nt importance to be tried by themselves and that it is merely 
optional with the plaintiff to include a claim for mesne ·profits or rents 
when he brings such a suit. I think on the general principles of inter
pretation of statutes that where the provisions of a Code are suscep
tible of two interpretations, and. the application of one of them will act 
as a bar to claims that are justly due, the interpretation most favour-able 
to the person seeking the redress should be adopted. At the time the 
Code of x882 was passed it would have been easy for the Legislature to 
add another illustration to -;ection' 43 which would set at rest the 
divergence of opinion between the Calcutta and the Allahabad High 
Courts. As the point is of some importance and the Judicial Commis
sioner of Upper Burma has taken a contrary view in Maung Ch# Lev. 
Maung Pan Nyo (7) I w:ll refer the question to a Bench. 

The question to be referred is:-
Does a suit for possession brought by a plaintiff against perso_ns 

claiming under a title found· to be bad when mesne profits are not 
claimed at the time 'the suit is brought, bar a subsequent suit for mesne 
profits accruing before the date the first suit was filed? . 

. ;·.:.· The-,opiltion' of the. Bench was: as follow;,,;_ - ·, · .;.·; 
':'· Fox-; J.~The q~estion ·referred .. ' i~ II Does a suit for ·possessio'n 

brought by plaintiff against persons claiming under a title found to be 
b~d wher, me~ne profits are not claimed at lhe time the suit is brought, 
bar a subsequent suit for mesne profits accruing before the date· the 
first suit was filed? 

In Oidama v. Ma Bwa (1) the learned Judge who has referred the 
case following the decision of the Calcutta High Court ·jn LalessoY 
Babut' v. Jank£ Bz'bt' (2) held that such a suit for mesne profits is not 
barred by a p<evious suit for possession. 

The answer to the. question must in· my judgment depend on the 
proper construction of section 43 of the present Code of Civil Proce· 
dure. This enacts (1) that e-t~ry suit shall include the whole of the 
claim which theplaiiltiff is entitled to make in respect of the cause of 
action: (2) that if a plaintiff_ omit to sue in respect of, or intentionally 
r~linquish any portion of his claim, he shall not afterwards sue in 
~spect of the portion so omitted or relinquished; and (3) that a -- - ··-··- ··-·-____________________ ...., 

(7) (1904) Io B. L. R. 246. 
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person ertitled to morf.' than one remedy in respect of the s.ame cause 
of. action ~'Y .sue for all or· ?-~Y of his remedies but if he omits (except 
with the leave of the Court .9btained before the first hearing) to sue for 
any of such remedies, he ~hall not aftefwards su'e for the remedy so 
omitted. The effect of these rules appears to me to be that a i)la~ntiff · 
mtist include in his claims in ·a suit all th~ remedies and reliefs open to 
him upon the cause of action on which ·he sues, and that if he omits 
(except with the leave of the· Court) to claim any remedies or reliefs 
open to him, be cannot afterwards sue for such remedies or relieis. 

The term ''cause of action". is not define·ct in the present Code. 
In English L;:-.w it means every fa9t which is material to l?e proved to 
entitle the plaintiff to .succeed and every fact which the defendant 
would have a. right to traverse. Possibly a more exact definition 
would be ''all the fa<'ts . which it would be necessary for a party to 
allege, and if not admitted to prove, in order to support his claim ::o a 
decree, or to an 'order capable of execution." 

In Chand Kour v. Partab Sz'ngh (8) Their Lordships of the Privy 
Council refer to the term as meaning the medz'a upon which the plain~ 
tiff asks the Court to arrive at a conclusion in his favour. · · 

What then are the facts which a plaintiff must allege, and if neces· 
sary prove, in order to support a claim to possession? He must accord
ing to clause (d) of section So of th.e Code, state that at a certain time 
he was or became entitled to possession of the land hP- sues for, and 
that since that time and up to the date of filing his plaint the defendant 
has had and has withheld and still withholds such land from him. If 
he proves such facts 4 he is entitled to a decree for possession. Such 
facts would also entitle him to a decree for mesne profits, t]lat is to s~y . 
compensation· for the withholding of possession, ii he claimed them. 
Consequently on identical facts he is entitled to two remedies. If so, 
section 43 of the Code compds him to sue for· both remedies in one 
st:J't .. at the risk of'l!fsing o.n~ if h<; ... <.io·e~ :9()~ do ·$o; ·. · ... · . . · . 
. '·.:This ·iS·.- iri-. accordance~ :W..itli_-~The·' ".i~'W .'oL.1..-:--Fu1t B..encli of the 
Allaliabad ·'High C<iurt ::in 'Lizlj'i' Mat ·v: ==nuttistt3)'which was . fol
lowed in Mewa Kuar v. Banars£ Prasad (4) in the same Court. In 
the latter case, the learned Judges say' that it is possible that .there may 
be a case in which a party would be entitled to. claim recovery of im
moveable property and to claim mesne profits in x:espect of that. property 
in which the cause of action might not be the same, but such a case 
did not present itself to their mi.nds. I also am unable to think of any 
such case, and none has been suggested by counsel. 

In Venkoba v. Subbanna (5) a Bench of the Madras ijigh Court 
also held· that a party suing ior possession who does nqt also claim 
m~sne profits due to him. at the time i!" debarred by section 43 of the 
Code from afterwards suing for such m€sne profitr; in a. separate suit. 

It has· been argued · that if section 43 bas the.above effect, Rule A 
of section 44 is unnecessary. The wording and position of section 44 
in the Code present some difficulties. If the term "cause" of a..::tion" 

(8} {z888) l.L.R: 16 Cal. g8 •. 
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in that section is used in its ordinary meaning, the section wodd appear 
to ·have been intended to provide an exce;_:jtion to the rule i-: 'section 45 
that a plaintiff may unite in the same· ·suit several cau;;es . of action . 
against the same defendant or defendants, and from the wording of 
section 45 this would appea.r to be the case. 
. The latter. part of Rule A of section 44 ho·wever treats claims for 
remedies .as 11 causes of action," which they are not. The confusion 

· of language does not appear to me to be a sufficient ground for hold
_ing tnat the claims mentioned in clauses (a), (b) and (c) of Rule A 'are 
distinc't causes of action· from the cause of action in a suit for the 
recovery of immoveable property, o;; for departipg from .t!le ·plain niles 
given in section 43 of th,e Code. 

_r would answer the question referred in the affir.mativc . 
. · Adamson, C. J .-In my view the A11ahabad c..nd Madras rulings are 

more consonant with the language of the Code than the Cal~utta: 
ru}ing. As stated in Cooke v. Gt'll (9) the words" cause of action If 
have been held from the earliest time to mean every fact which it is 
material to prove to entitle the plaintiff to succeed. The cause of action 
in a claim to recover possession of immoveable ·property is identical 
with tQe cause of action in ~ claim ::for the mesne profits of that pro
perty. Recovery of possession and mesne profits constitute the whole 
o[ the claim which the plaintiff h. entitled to make in respect of t he 
cause of actim., apd iu .accorda11ce with the pre, visions of section 43 of 

:the C9de of Civil Procedure:, :f he emits to sue in respect of a portion 
of the clai~ he shall not afterwards sue in respect of the portion so 
omitted. If the words Cl cause of action" in Rule A of section 44 bear 
their ordinary mea11ing that clause would seem to i mply that the cause 
of action in a claim for recovery of immoveable property may be differ
ent from the cause of action in a clairn in respect of mesne profits of 
the same property. But I find myself in the same difficulty as my 
learned-colteii.'gue and the learned Judges of-the Allahabad, High: Court, 

-and·no such"case presents it!ielt to·my mind: It appears to .me that the 
words '' cause of act'on." in Rule A of section 44 are not used in their 
ordinary sense, and are simply equivalent to 11 claim." Rule B' it will be 
o(Jserved commences with the words tr no claim" and though Rule A · 
commences with the words ''no cause of action" the remainder of the 
1·ule shows that their real meaning is simply ''no claim.'' ]n this view 
sections 43 and 44 are quite consistent with each other. But however 
that inay be I agree with my learned colleague in ~hinking that the 
obscurity of section His no reason for disregarding the plain rules given 

. in section 43 of the Code, and I would answer the question referr~d in 
the affirmative. · 

, .. (9) (1873)' L. k., 8 C. P., 107. 

I 90S· 

M.A NYBitt 
'11 • • 

··M A K oN. 
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. FULL ~ENCH-(Civil Reference) .. 
Befor.e· tizi. Hon'ble Mr. Harvey Adamson, C.S.J., CMef Judg~, Mr. 

· · J-ustice f'ox. and Mr. J.ustice Bz'rks. · 
. MAUNG KIN v, MAUNG SA. 

Messrs. Das and Chr£stopher-£or. I M~srs. A;abeg and Maung Kln-for 
appellant (plaintiff). . .. respondent (defendant). 

Limitanon-appeal-dec-ree signed after date of jurlgment-time,requisite for 
obtaining copies-Indian Lim#at£on Act, 1877, ~· 12, Sc}:edule Il, Article 1 j6. 

Under section Iz of the Indian Limitation Act, x~in, the time requisite for· 
obtaining a copy. of the decree begins only when a step has been taken to obtain the 
copyA. , I f f f . . d . . . . 

party may app y or a copy o a decree be ore It 1s drawn up an s1gned. 
If at the tin.e when an application for a copy is made the decree is not ready, . 

a party appealing is entitled to allowance ·or the ' time during wh1ch the deere" 
remains unsigned, but so long as he has made no application· for a copy, thE" ;ion· 
signature of the decree can have no effect on him, and the period between the date 
of judgment and the date on which the decree was actually signed cannot be 
cla1med by him·. 

Bani Madhtlb Mitter v. Matungini Dassi, (1886) I.L.R. 13 Cal., ro<j.; Gopal 
Chandra Chakravarti v • . Preonath Duit, (1904) I.L.R. 32 Cal., 175; dissented 
from. 

Bechi v. Ahsan-Ullah Khan, (1 8go) I.L.R. 12 All.1 462; .Yamaji v. Antajt~ 
(1898) I.L.R. 23 Born., 442; followed. · . 

Afgul Hosseiti v. Mussummat Umda2ihi,.(x8gs) r C.W.N. 93; Golam Gaffar 
Mandal v. Goljan BJ'bi, (1P97) l.L.R. 25 Cal., 109; referred to. 

The following reference was made h d. Full Bench by Mr. Justice· 
Fox:- - · 

On behalf of the respondent an objection has been taken that this 
appeal was barred by limitation, although it was admitted as being 
within time. 

The decree appealed from is 'dated the 30th April 1904. The 
~e..<:~~e h,o,vever. was no~ ~ctual!y ~igged..l;>y t~~ District Judge until the 

~ l8tb Mas rgo4 ... . The .. appellant .applied 1or. copies- oLthe judgment 
. ~n..q · d~ct:e~ .. on.: t}l_e 6tb.JV.I;ay. .. 1904. - .. 'Fhe .:copy .. oL-..tbe,: judgm-ent was .. · 
ready and made over to the appellant on the gtt>. May 1904, apd the 
copy of the decree was ready and made over on the 2oth May 1904. 

If the time allowable for an appeal to this Court is computed 
according to the method adopted by the Full Bench of the Calcutta 
High Court in Ban£ Modhub Mitter v. Matungt'ni Dassz' (I') th e tim'e 
up to the date on which the decree was actually signed is first of all'to 
be allowed to the appellant, and he would also be allowed two days after 

· that date, ~·.e., up to the 2oth May whP-n the- C9PY of dectee was ready. 
The 18th August 1904 which was the day on which the 'appeal was 
ptesented is the goth day after the 2oth May,. therefore;·on this m~:.thocl 
of co~putation the. appeal is not time harred. .. . .· 

The Allahabad High Court howe...-er in Bechi · v ... Ahsan-Utla!z 
Khan (z) dissented from the above decision, and 'ip Yamajz~ v. Antizj£ 
(3) a Bench of the Bombay High Court adopted , the ruling of the 
Altahabad High Court.as correct. . . :; ·· · 

(1) (1886) I. L. R. 13 Cal., xo+. I (z) (1890) .I. L R. 12 All.1 461. 
(3) {r8g8) I. L. R. 23 Born., 442. 
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. · Accordirrg to the method of computation laid down by ~he5e High 
· Courts, the appeal was presented after the time. allow~d. . . . 

Article 156 of-the 2nd Divisi.on of tl:ie ·2nd Schedule ~o the Umita
tion Act allows go days fr6m the·date of the decree or order appealed 
~gainst for an appeal to a High Court. Under the . first paragraph .of 

.section 12 of the Act the day from which the p~rio~ of go days is to 
be reckoned must be excluC.ed. Reckoning from the 1st May the goth 
day was the 3oth July 1904. · 

· Under the second paragraph of the same section the time requisite 
for obtaining a ·copy of the decree appealed against is also. to be ex· 

·eluded. Such time in this case amounted to 14 davs, fe., from the 6th 
to the 2oth May: Consequently the 13th August was · the last day for 
pres.enting an appeal within the time allowed. I incline to think that 
the method of computation adopted by the A.llahabad and Bombay 
l-ligh Courts is strictly correct and in accordance ·with the Act, and. 
that the method adopteJ by .the Calcutta High Court. is not wholly 
a·dmissible, but iQ yiew of the difference of opinion on the matter, I 
refer to a Bench of the Court under section 1 I of the Lower Burma 
Courts Act, the following question :- , 

"Was this appeal presented after the time allowed by the L imi· 
tation A~t for an appeal to a High Court?" 

The opt'm'on of the Benc.h W.O-J as follows:

.-. Adams~n, C. J.-The question referred is- · 

Was this ·appeal pre.sented after· the time allowed by the J:.,imita-
tion Act for an appeal to a High Court? .' 

The decree is dated 3oth April 1904. It was actually signed on 
. r 8th May 1904. Application for a copy was made op 6th May 1904. 
The copy was ready for delivery and was actually delivered on 2oth 
May 1904 . . The appeal w.as presented on 18th August 1904. If the 

· pe(ior between- joth kpri I and ·6th May be excluded the appeal is not 
... finie· barred. "If that period be h1duded the appeal is time:barred. 

Tlie question is whether the appellant is entitled to deduct the time 
betweer. the delivery of judgment and the signing of the decree in 
computing the time taken i11 presenting his appeal. 

In Bani Madhub M£tte-rv. MatunginiDassi(I) the Full Bench on 
"the Calcutt~ High Court held that where a suitor is unable to obtaie 
a copy of a decree from which he desires to appeal, by reason of thf 
decree l:ieing unsigned, he is entitled under section 12 of the Limita-

. tion Act to (!.educt the time between the delivery of the judgment and 
· that of the signing of the decree in computing the time taken in pre
senting his appeal. The ground cif that decision was that t]le decree 
was not in existence until it l'.'as signed, and could not be copied, and 
that therefore !h.e time. up to the actual date of signing the decree 
should be .takel). under the provisions of section 12 of th.e Limitatign . 
Act as time ·requisit~ for oot::-.ining a copy of the decree. 

The·Full B_ench of the Allahabad High Court dissented from this 
'iiecision in Becht'v. Ahsan-UllahKhan (2) and held that in computing 
the time_to be. excluded under section 12 of -the Limitatio~ Act from 
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a p~ri'ocJ Of Jimitatio~ the II time requisite fOr' Obtaining a Copy 11 'cioe~ 
not begin U!!til an applicition for copy has been made. If th~refore, 

··a.fter'judgme>,t, the dec~:ee remains unsigned, such interval is ·no~ to 
· be excluded ~rom the period of limitation., unless, ari applicati'on for 
·copy ha-ving b~en made, the applicant is actually and ne~essarily de ... 
lay·ed, _through the decree not having heen sign·e\:1. . 

In Yamaj{v. Antajt" (3) a Bench of th'e B.ombay High Court after 
commenting on these two cases took the same view as the Allahabad 
Court_. and held that the time requisite for ·obtai~ing a copy .mu!.t be 

··confined to the action of the party who wishes to obtain a copy, anci 
.- must be taken to. commence only when he does something in order to 
obtain a copy. · · · · 

. Three other rulings have been referred. t<;> in t.he argument, In 
~fzut ·Hossaz"n v. Mussummat Umda Bzb: (4) an.d Gotam Gaffar 
Manda! v. Goljan Bibz" (5) it was held that i~ a:n ap-plication ·for e:v.-
cution of a decree limitation should be calculated from the date of the 
decree and not from the date on which it was a.ctually.signed. In those 
cases there was no question as to the tim.e requtsite for obtaining 
copies, and consequently they have no concern with the present case. 
In Gopal Chandra. Cltakravartz' v. Preonath Dutt (6) a Bench of 
the Calcutta High Court mer~ly reiterated the fact that in accord(!.nce 
with the practice and precedents in Bengal the appeljant was .entitled 
in. counting the period of limitation to a deduction of the period from 
the date of the decree to the date on which it wz.s actually signed

1 
thus following the Full Bench ruling of that Court which has already 
been referred . to. . · . . .. 

. . In .my opinion the question has been exhaustively argued in the 
decisions of the ..:-..11ahabad and Bombay Courts which ~1ave b~en quoted. 
The Limitation Act prescribes that the time for pt .esenting an appeal 
shall run from the date of the decree appealed against. ln aceordance 

.. witb.ib.e .,l)Hl1li.SiQn::; ols.~.Gti.on_205 of the Civil P).'ocedure Code, the date 
"~tthe:··~~~ree' m~~t b'e' ~aken lo'be the .d~t9 on wbic!l :~hejudgm_ejlt "'!.~~ 
-p-rori'otincecr:·-r tlYinktlia:t ·th~ =words ·~tiine ·requisite for obtaining a copy 
. of the aecree" in section 12 of the Limitation Act, t11USt bear the con-

struction tha~· has been put on them by the Allahabad and Bombay High 
Courts. The time begins ·only when a ' step has been taken in order to 
obtain a copy. I am· unable to agree with the argument of tht; learn~d 
advocat~ for appellant that an application cannot be made for a copy of 
a decree that is not actually in exi~tence. A pa:rty is at liberty .to ask· 
for a copy whether the decree is signed or not. Knowing, .as he does, 
that under the law the decree must bear date the· day on which the 
judgment was pronounced, it 'is necessary that he should time his 
application for copy on the assumption tha~ the date of the judgment 
is the date of the decree . . If at the tim·e when the application·for copy 
is made, the decree is not ready, he will of co~rse be entitleQ. to .. 'the 
allowance .of the time during which the dt.cree remains un~igned, but. 

''(-4) (xSgs) 1. c. 'w. N. 93· I <s) (t.897) I. L.: R., 25 C:aJ., ~09. 
(6) '(1904) I. L. R., 32 Cal., 175. 
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. 'so l;ng .as lie ha.S' made 'no application, the non-~igoature .of the· decree 
~ have_ no effect upon him. . . . . 

' . On these grounds I ·would answer the question ·referred in the 
·· affirmative. · 

· : I may add that in the ;rguments something was said as to th~ effect 
· ~f s.ection sA of the Limitation Act on the pre=.ent case. Th?-t appears 
· to me to be a question for the consideration of the Judge who will pass 
. fi~al _ orciers in the matt~r, which is not included in the referen~e. 

B:'r ks J.-I concur with the Ieanied ~hie£ Judge in thinking the . 
questio·n ·must be answered in the affin.native. · -It seems to me that 

·. the view taken by the Calcutta High Court might give a very unfair, 
· advantag~· to an appellan~ in cases where a · de~ree, though made out; 

was :-0t· ~igne9 for a considerable time by oversight. In 99 per cent. 
··of the decrees that are passed in the mofussil the decree can be made 
OUt .within 24 hO'!JrS 'after the judgment is delivered, .and a party has 

. ~o ri'ght to count on undue delay in preparing decrees. The law does 
not require that a party should ascertain that the decree is made ou~ 
and signed before applying for a copy, <11nd .l .~m unable to a:ccept 
Mr. Das' view that a ·. party cannot apply for' a thf!lg which is not in 

·existence. Section 205 of tlie Civil Procedure Code seems to have 
b~en purposely passed so as to avoid undue delay in the preparation 

·. or decrees. Al11Jsion has been made ' to the order of this Court now 
published in paragraph 522 of t:,e Lower Burma Courts ·Manual that 

· Judges are required to not~ on each decree the date on which the 
decree is actually signed, as well as the date. of his decree. These: 

· or<l,ers ·seem necessary with reference to section 12 of the Limitation 
A a ·w h~t her the time [.-rior to the application for a copy.vf the decree 
be excluded or not. I understand that Mr. Das is correct in saying 
th!it ~~is Court ~as In some instan~~ follo~e~ -~-~~ _Calcutta-practice, but 

) affi) iot !l~:w-e thit :~he qu_e·s~jon ha:s,.ey.e~.-'J?~e_n !!!~~?· J.~.~Y.?Pi~ion · 
advocates ate far too ready to wait tiiJ the penod~ of --hmltabon · ha:s 
1_1early expired before they apply for copies. For these reasons, I 
thi'nk tha~ tlle practice of the Allahabad and Bomb~y Coqrts should be 
.followed in future as being more in accordance with law. 

> - P~.x, J.~. But for the judgment. of the Full Bench of the Calcutta 
High . <;:ourt' .in ·Ban£ Mad hub 'M#ter v. Matung:'n:' .Uassi (1) I 
slio~ld have thought that t)le question referred was free from doubt. 
·With all 'respec~ to the learned Judges who composed the Bench, it 
seems to nie that their decision made law rather than declared it. 

. . 
The provisions .of Limitation Act ar~ to my mind clear. The 

pe~;iqd of ninety d~ys aJlowed for an appeal to a High Court is to be 
reckoned from the date .. of the decree. That date must under the 
Civil' Procedure . Code· be the .>arne as the. date on . which JQdgmerit 
was.. dl!li'f.ered. . Section I 2 . of Umitation Act allows an appellant 
a · fcrther peri.Jd of tlme taken in .obtaining copies of the judgment 
arid decree. .In calcuJating wha~ that time amo~nts to, it appea-rs. to 
me that all that can be considered is when was an effetive application 

1~5· ._.... . 
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f-?r .. copiP.s ·made, and wh~n were . th~y. · ready for · deliv~ry; Th.ere is· 
notll.ing to prevent a· party from appylmg for a copy of a decree .t~me~ 
d:.~~ely. ;~fftJ judgment h~s q~e~ .d:li'vf'red . . J:Ie knows that ad~cree_ 
A1!l5t follow upon : ~ final. judgment 1n the sUJt as a matter of ·cour.:;_e, -. 

·· and th:~t it may posc:iblv be drawn up an.d· signed on the day o 1 wh1ch 
· i.udgment has b""n.delivered. · .· • . 

.. He has only himself to blame if he 9oes net take thP. precauttO.n of 
applyini at o'nce for a copy in Ca!'e he may ~·'i~h to appe~). . 

' I.conrur in answering the quest:ori referred m the affirmative. 

Full Bench-(Civil H eference). 
Ci11i_l Rej,,tiPI i/Jej~r.e Sir 

No.~ ~t 

Herbert. Thirkell Wh£te, K.C./.E., Chief 
Mr.' Just£ce Fox and Mr. Justice Birks. 

1904· 

F.1bruaty 61h1 

1905· 

Mft; SHWE U v. MA KYU. · 

·Messrs. Agabeg nnd Maung Kin-for I Mr. Wilkius-for respondent {plaintiff). 
·. appellant (defendant). . 

Buddhist law: Husband and wije-{Jcwer of husband to aU en ate ioint·property. 

Subject to the reservation noted bel<'w, a Burmese Buddhist husband car:>not 
. sell or alienilte the hnapason property qf himself and his wife without her consent 
~r against her will. .. 

Ma Thu v. Mn Bu, (11\91) S. J. L . . B., 57R, followed. . 
_ Jfaung Ko v. Ma Me, (r874) S. J. L. B., 19; Maung Twe v. Ramen Cl:ett'J, 
(1900) I L. B. R., II; On Sin v. Ma 0 Net, 2 U. B. R., 1892- 96, page 303. 
referred to. 
. A sale by a Burmese Buddhist husband of the hnapaecr proper.ty of himseii and 
his wife made without her consent constitutes a valid transfer of his share and 
interest in the property sold. 

Mau~l( Weik v. Shwe Lu, (1902), I. L. B. R., 184, overruled. 
· -.M..(rltU v.- Mffring-G.f.i, (t893f2 Q. B;. R., . J8-J2-9\ 45.; .Guna v. K>aw Gaung, 
(Igi).S) .~. U~)3.·i .R.:.l_~92·9~;2q4; l441'h.ai,zg -v. ThtiG,ywe, ((9qi) 2 U. B. R. E~: 

of.Di?tree, .. l ~_; tlfaung--Hriron v:-Maung· -Meik; ti9o4·)·2- U. B. R. Buddhist law
Divorce, r; Mr.. Po v. M a Shwe Mi, Chan Toon's L. C. 1., 412; Ma Sow Ngwe v. 
Ma Thein Yin, ( r902) 1 L. B R., rQ8; Ma Kyi Kyi v. 'Ma Thein (1<)05) 3 L. B. R ., 
8 ;· Soohram,oniq.n Chttty v. Ma Hnin Ye, ( 189Q), P.- J. L. B.,S68; Maung. Tha Nu 
v Maung Kya Zan, (1903) 2 L. B. R. 167; referred 10. · 

· T he following reference was made to a F~ll Bench ·by Mr. Justice 
Fox:- · · ·· 

: The plaintiff-respondent, Ma l<yu, is the wife of Maung Kya Gaing. 
'f.hey joi!ltly owned the land which is the subject matter of the'suit. In 
1.goo,· Maung Kya Gaing mortgaged the land to Ma Shwe U, the 
9efendant-appellant, and another for Rs. soo. _ · 

In 1.902, Maung Kya Gaing execu'ted a de~d of sale of the land to 
·t.he dcf~ndant.appellant, which was duly regis~ered. 

, . ·I~·. suit No, 3.7 of 1903, Maung Kya Gaing sued the defendan~
appellant for redemption of the. land, alleging that in spite of the for~ 
,of de~.d, ' the mortg_age_e~ had promised to allow him to redeem. . . . 
:· :The.suit wa;:; di~missed, and Maung Kya·Gaing prefe~red · no':appeal . 
". . . . . 
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·· In'suit 'No. so of tooj; out of which the' prt-sent 'app.t.al · ar!.se:s~ Ma 
Kyu sued to redeem the l:~n~ on payment of Rs. 5oo~ She dtd not 
dispute the validity of the·· rr.ortg~l!e bv Mann~ Kya Gaing, but she 

' did. dispute the validity: of . ~he sale, and alleged that Maung Kya· 
Gatng had made it without her kpowl~>dge and consent. Th~ defend
ant set up the· previous suit by· Maung Ky~ Gaiitg · as a bar to Ma 
~vu's suit. Both Courts ha:oie, I think, rightly found that it was not 
a bar. · She·also set ·up that.Ma Kvu was aware, at the time, of the 
sale by Kva Gaing. B?th Courts have held ' that it had not 'Peen 
proved that Ma Kvu was aw~re of or that she had cons;ented to the 
$alE'. I agree in this view. Furth~>r it is quite clear that the deff:nd
ant'knew that Ma Kyu was intere!:ted ir. the land, anti if she ·has· to 

.suffer by taking a conveyance from only one of the person's who owned ' 
the !'\nd, she has only herself t.o blame. . 
T~e Subdivisional. Court gave the plaintiff a decree allowing redemp

tion of half of the land for Rs. 250. Both parties appealed to the 
· Divisional Court, and that Court gave a decree allowing the plain· 
tiff to redeem the whole of the land for Rs. soo. · . 

'The defendant has appealed to thi:s Cou~t on tlre whole case. 
Notwithstanding the ruling of Fulton, J. C., in .Ma Tltu ·.v. Ma 

Bu ( r ), it has been contended that a Burmese Buddhist husband fias 
ft right to alienate the lznapa:tfJn propMty of himself and his wife 
without her consent or again::; .. her will. Mr. Fulton based his ruling 
upon his interpretation of orie section 'qf the Manugye Dha1mnat4at 
Since the time when the decision was given many more Dhammoth.ats 
have becqine available to the Courts than were then available, and the 
~exts g iven in section:: 251 and 252 of the ex· Kinwun .M:ngyi's Digest 

. appear to me to throw some doubt on the corrf'ctness of the above 
decision· It was accepted as corr• ct by t t.is Court in M autzg. Twe v. 
~~1!'e~ ~:-:hettv (~),but I am not ~ ware that' ariy cj~esti.9.p a.s. to its correct- . 
ness was ·raised o r argued in · that case, which turned upon the 
question of ·whether the wife's. cons~'nt had been provE-d or not. · · .·' 
. In the pres(!nt casr. a . further question arises wh·i~h·· was expr~s~ly 
not dealt with by Mr. Fulton in the case of A{ a Tltu v. Ma Bu {t). The 
Division~l Court having· given a decree for redemption of the whole 
or the property, a claim bas been put forward on behalf of. ~lj"!! 
defendant for retention of half of the property on the ground that the 
sale to her by Maung Kya Gaing put her in his shoes as. r~>gards his 
share in the equity of redemption. .Jt is therefore a.c~ording to. M,I'. 
Fulton's judgml'nt necessary to con~ider wh.-ther the . husband ·. cq~l.d 
sell his own shan~ in /znllpazon property without his wife's consent, 
and whether his s~le, although possibly indfectual as a .t~;"ansfer·of the 
whole property, is to be held effectual as a tra.nsfer of. his share and 
interest in it. . · . .' ; c · .. : · . ·. . : ·,. 

The c.uestions raised are important, and I have doubts as to the 
cot·rect decision of them. 

. . 
(I) ( t i!9I) s. J. L. B., 57& ' (:z) (1900) I L. B. 'R., II, 

1905· 
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I accotdingly refer t? a Bench of th~ Court the following q~es· 
tions:~ 

.. ·. 
(1) .Whether a Bu~mese Buddhist. husbandc an validlysell or 

alienate the hnapason property of .himself ·and his w.ife 
without her consent or against her w:n? · 

(2) Whether . a sale by a Burmese Buddhist husband of the 
·hnapasqn .property of himself and his wife made without 
her copsent constitutes a . valid transfer of his shal·e and 
interest in the property sold ? · 

The opz'nion of the Bench was as foll~ws :-
Thirkell Wh#e, C. J.-The questions referred to the Full Bench 

are:- · 
(1) Whethex:. a ! Burmese Buddhist husband can validly · sell or 

alienate the hnapason property of himself and his wife or;;th-
. ~ut her consent.or again:>t her will. · · · 

(2) Whether a sale by a Burmese Buddhist husband of the 
hnapason property of himself and his wife made :without her 
consent, constitutes a v.ali.d transfer of his share and interest 
in the property sold . 

. The. first question was considere~ so long ago as the. year I 87 4 by 
th~ Special Court and the conclus;on drawn J:>y the learned Judges 
(Sandford and Wz'lh'nson; JJ.) was that both hu~.band and wife 
have .. eac.h a c.ertain .power ov.er their !oint hnripason or lettetpwa 
pr.operty, t'.e., ~.ach may lend it, but neither ~ay P.erman~n.tly alienate 
it (Afaung Ko y: Ma, Me) (3). The point was also fully consi~ered by 
the Judicial Commissioner of Lower Bnrma, Mr .. Fulton, in the case 
of Ma Thu v. Ma Bu (1) decided in the year 18g1. .His ·decision was 
that a husband cannot sell the joint property without his wife's assent, 
express or implied. This ~uling has beer. followed up to the. ·present 

.:\h1t~! _ ,_)?~t.-~~·.~~ ,-,1!~ , ~.QJJgl!t, t:q)1;tye ..it: · r.~.<;oijs_i9er~g· .on th~ ground 
, t~.a.t..Jn-Ja.t~r .. d~f.~~oJ!S,._:Mr.~~w,~~-!'!~~tH!jp~. G~<.t~ ·.,R.~~,P. .. ~f:~ept~d. without 
d!Jscuss1on and that there are now avaJiaole · a:utlior1hes which were 
not accessible when the case last cited was decided~ It is no doubt true 
that Mr. 'Fulton's ruling bas been accepted and follow~d from time 
to time without discussion. The fact that its validity bas not hitherto 
been seriously questioned either here or in Upper Burma, i~ an indic'l
tion that it is not contrary to the law ,as generally accepted. 

No doubt there arl'! texts which indicate the view of the Buddhist 
law that tbe husband is the lord of the wife and has C·){ltrol over the 
joint property ·; and this view has b~en upheld by our Courts. :eut the 
analysis of the law made by Mr. Fulton · shews tha,t this control doe.s 
I:lOt extend to ~he permanent alienatit:..J. of the who!: of the joint pro
perty. Even m the Attasankhepa Va,tznana, comp1led by the Kinwun 
'Mingyi who advised against the view taken by Mr. Fulton, it ·is !~lid 
down that the power of disp.osal of a ~msband or wife over his or.ber 
·own separate property does 'not extend ·to the alienation .9f tii~ 'whole 
of it, but only of a reasonable quantity (section 4o6). · · · 

(3) (1874) S. J. L. B.1 19. : 
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A forit'ori, an even stricter rule, ~ight be expected to ap::>ly to the 
case of joint property. The passage from the M anugye Dhammathat 
(VI. 43) o~ which Mr. Fulton mainly relied is clear ana explicit against 

, the power of the husband to dienate joint property. 
.So far as I can se~ the only authority which was not availabre· 

when Mr., Fulton's . judgment was .pronounced and which we are .now. 
asked to regard as an authority for superseding that judgment is that 
of th~ tex.ts cqllected in section :.251 of Volume II of the Dlgest of 
Buddnisi Law.. The 0nly one of t.hese texts which explicitly declares 
the P!>Wer of the ·husband to alienate joint pr<;>perty is the text. from 
Dhamma Vt"tdcchaya: · · 

"The husband has the righUo repudiate the alienation of joint·property made 
by the wife if such alienation is without his know.ledge, but the wif~ shall not ha"e 
the same right as against her husband." 

7he substance of M anugye VI. 43 seems to have been overlooked 
by the compilers: of the D£gest. It has not been traced in section 251 
or elsewhere. · Dhamma Vin:Zcchaya and M anugye are said both to he 
of about the same age, having been it' is understood compiled in the 
reign of Alaungpaya. · There see'iris no reason to prefer the authority 
of Dhamma Vin£cchaya to that of Manugye. Again, U!etexts in this 
section cannot be regarded as conclusive. For the rule laid down in 
general terms in Dha.mmathatkya-w (section 251) is diametrically 
opposed to the-rt.tle on the same subject cited fr?m Panam£ in section . 
252. · If the latter text is re~:uded as authoritative, it is remarkable 
that the husband's. power of <tlienation is declared only in resp,ect of 
his separat~ property. It is improbable that his power over joint 
property is exactly the' same as his power over his own pay£n. 
Mo1·e:over the texts in section 25 J go too far. They declare the 
contr0l of the husband, · not only over the wife's property but also 
over her person ; and. thei la.y down rules which cannot possibly be · 
~pplied ; n the :present :;tage:of civilization. ·,. · · ·· .. · .. . · ,. 

-.:-:- In my opinion .the:texts dted in .. section· 2sr o( Volume .II of the . 
Digest are not sufficient authority to overrule the authorities on 
which is based the ruling in Ma Thu and Ma Bu (1). Apart from 
the texts in section 251, in so far as the matter is governed by Bud
dhist Law, I am prepared to adopt. Mr. Fulton1s judgment without . 
n1odificatioa or reserve. I am particularly impressed by the fact 
which is a matter of comm~m knowledge, .that as a matter of. practice 
husbands and wives do usually join in the execution of the documents 
alienating joint property. 

In a case decided in ·Upper Burma (0 .'2 Sin v. Ma ONet) (4) it was . 
held that the validity of.a sale of joint property by one joint owner 
was a question to. be d_ecided by the law of contract, not by Buq.d~ist 
Law. If that view is adopte~; it is clear.that a husband has no power · 
to ·alienate his wife's share in· joint property, unless be has her au tho· 
rity, express or implied. The c<'ntrary position has not been sugg~sted 
as .tenable. I am,. however, disposed to think that the ·question ~nder . . . . . . . . ~ "" ' . 

· (4) (189~) 2 U. B.:R., , 1892·96, 303. 
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reference· is really one . concerning. marriage, and that it should be 
decided b"y .Buddhist Law. 

Whichever of these views · is ?ccepted, my answer to the first ques~ 
tion in the reference is that, subject to Ule -reservations stated in the 
case of /I{ a Thu v. Ma flu (x) a Burmese. Buddhist husband , can~ot 
sell or allienate the hnaptZzon I•roperty of himself atid;his wife, without 
her consent or against her will. 

The second question under reference was answered in the' neg;<tlve 
by the !ate learned Chi¥£ Judge of this Court in Maung Weik v. Shwe 
Lu (5). But in so far as that decision purported to · be .based on the 

· authority of h~a Thu v. Ma Bu (1) it must be regatded a5 open to recon
sideration. For in the case iast cited, as is pointed out in the present 
order of reference, the question was explicitly reserved. . · 

The ,ruling in Ma Mev. Maung Gy£ (6) is a distil;tct ' author~ty ~or 
the position that a Burmese Buddhist· husband can· alienate his share in 
joint property of himself and his wife. So is the decision in Guna v. 
Kyaw Gaung (7) and the latter ruling in M a Thaz'ng v. 'Tita Gjwe (8) 
is to the same effect. That the wife's share in joint prope~:ty can be 
attached is assumed in the latest Upper Burma c:;ase of Maung Htnott . 
v: Maung Me£k (9).' No · authonty except that of llf.aung Weik v. 
Shwe Lu .(5) has been cit<:d to the contrary ; and no text. of Buddhist 
Law. precisely applicable can be traced. 'fhe nearest ?-nalog.v is that of 
a gift l;>y a husband of joint property to a person whom he wishes t.o 
take as a lesser v,:ife or concubine. In t:,d.t case, the gift is declared 
ve~.li~ to the extent of the half which is said to be the husband's pro
perty. ·If the matter is to be decided on general principles and not by 
Buddhist Law, ·I think .there can be no doubt that .~he transfer would 
be valid . . Section 44 t~f the fransfer of l 'roperty /.ct states the general 
principle in the case ?f immoveable property. . . 

· ·My a'nsw~r .the.x:efor~ t9: the ~ec.ond. guesti.o~}I!:~ne·.'<?k!I~r of r~~erence 
.-l~ ·~at' :._~ ~- S..'!J{::py· /t..: . .s'.M~W.~~f.)3~u.dal,i~~()lii$pj:{i<t;Q'(~~he h'}apazon 

pi:operl'j:'of him~elf and his wife made witnoullier r.onsent constitutes a 
valid tr~nsfer of:hjs share and interest in the property sold, . · 

Fox~ J.-I adopt the views of the learned Chief judge, and concur 
in the answers to the questions referred. . . .. . 

· Birks, J.~The questions referred to us by Mr. Justice Fox involve 
a reconsideration, not only of the ruling in Ma 'Thu v. Ma Bu. {!) 
but also of two rulings ot this Court in the cases of M au~g T itle v. 
Ramen Chetty ·(2) where that ruling was expressly followed; and Maung 
Wez'k v, Shwe Lu (5) decided by the late Ch1ef judge of this Court 

.jn 'which the aoctrine laid' down in Ma :'hu 's case was still further t:X

tended t~ limit the tight of the liusband to alienate even his own share 

. . 
(5) (19o2) .1"1... B. R., 184. . (7) p89S) z u: B. R., 189:?.·96, z~4. 
(6) (18\,13) 2 · U .. B. R. 1892·96, 45· (l>) (1902) 2 U. B. REx. of decree; 1. 

(9) (1904) 2 U. B. R., ~l!d.d. Law-D\vQrcte •· 
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in the joilit P!Ope~ without the ;consent of his · wife. It is· 7<>nce_d~d 
that this ruling of Mr. Justice Fulton's has ··never been questioned bll 
·now; and that it is in conformity with the previous ruling of the special: 
Court in Maung Ko v. Ma Me (3). . ' 

Maung Kin for th{. app1 .--'~t argues that ~ Ma Thu's case~ . 
was decided in February I89I, and the Kt'nwun Mingyi's Dt'gest was 
not published till November 26th, 1896, sections 251 and· 252 of that 
work were not brought to Mr. Fulton's notice; nor was the 2nd Volume 
on marriage, translated :n June xgoo, when Mr. Fulton's ruling was 
follow~d by a Bench of. this Court in Maung Twe's case. , These two. 
sections read as follows :- · 

"Section ~s r.-The husband has control over the wife and joint property while 
the wife is entitled only to what has been given her by the husband. . · · 

Ma1mssika.-The husband has control over the wife's property; but she ha~ 
none pver h_is. It is only with his permission that she has ;any control over his 
property .... The husband has control over his wif~ and jo_int property, she is· 
t:~ti~led only to wha~ is given her by him, and her expenditure is regulated by his 
wishes. : · . . 

Vilasa.-'1 he husband has control over the property of his wife but the wife has . 
none over that '-of her husband. She holds· property with his permission because 
the husband is t~e lord and ·master of his w:fe. Even in performing works. of.. 
charity she h~· to obtain his consen't, Therefore the wife should be guided by her . 
husband and she should respect and obey hjm. , 
· Myingun.-'fht- husband-has control over his wife's property, the parents over 

their chi.dren's. The wife shall not without her husband's knowledge give away 
to anoher e1•en the property whic .. she has acquired separately by her OW>l 

personal skill and labour. He has control even c.ver 'her person. · . 
. · Dhammathatkyaw.~The husband has control even over the property brought by 

his wife to the marriage~ and she caonot alienate it at her pleasure w1thout his · 
consent. Because the hus~and has control over her very person. . 
· Dhamma.-The husband has the right to repudiate the alienation of joint pro· . 
perty made by the wife if such alienation is without his knowledge but the wife 

. ~!Jalt:_not:have .t_he same right i!S against her husband. . · . 
,· .. : . Manug:ye.~l.he.:.v.ife:,hao;_nof~he ri~hl tp give ~war prop_erir in .charity \i·ithout 
lhe knowledge· of her hu$band, on the gro•Jnd that she IS d the same cla!:>s and rank 
as the husband. Great · rencfit does not .;lCcrue from such gif~s of pr .. perty in 
charity. She o;hould perform charitable works only w th his knowledge, tor then 
only 'would she obtain the merit arisin'g out of her love and respect for her h!lsband 
and· her confidence in him. The husbanc!, however, has the right to give away 
property in charity or to make a gift of propercy to one through aHection w•ttiout · 
his wife's kno.,.,!edge and s~e enjoys the me. it all the same. The wife has no right 
to object to the aliemition.of property made by her husband, but he may ·object 
to that made .by her because the husband is the lord of his wife. When both hus· 
ba!Jd and wife jojntly ~iv_e away property in charity, the benefits which accrue are 
very great. But if nenher of them is virtuous or charitable, they must have trans· . 
rriigratea fr'orri the animal world, and will on tl,ei~: de:1th, be re·born in Lhe four 
infernal ·\v'orlds. So says Rishi Manu . 

. · Vattnana.:-ln a married couple th~ husband has control over the wife's pro· 
perty. She holds proBerty ::~nlv with his permission. Even when she desires to 
per£oro'l charitable. works she has to obtam his permission. She should always 
respect and obey htm. . 

.Rasi.-The husband has control over his wife's propercy but the· wite has none · 
over her h1.1sband's, She holds property with bis permission beeause die husband · 
~ the:lo~d .<~n4. ma:st~r o,f the.~ife. Ev~n. m per.fon,ning. works-of charity she has 
to : .obtam h1s .consent. Therefore a w1fc should be ~u1ded by her- 1.\bllJAn~· fln4 , 
olio should respectan~ ob'ey·him; · . :- · •. · · · · ; .. .. .. 
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Tho teachings of the Buddha cont3in the following story which supports the 
rule of the Dhammathat. · One day King Vessentra gave away his Qu~en Maddi 
:Pevi, having aheady given away his children the day previous. She did ·not show 
the least sign ·of anger, sorrow, or injure.d feeling, but wir h a natural and serene 
countenance looked at her lord and expressec herself thus: . · • 
'My Lord. and King I You have every right to give me away to whomsoevePyou 
please. The person to whom I aiJl given away may make me a slave, or sell me 
t9 another or kill me. I am your first marrieQ. wife and you have complete control 
(lver me, and in giving away your wife, of whom you have an absolute .right of 
disposal, I shall not in any way be provoked. So do with me as you please.' 

Sonda.-(The same a!: the ~econd extract from ¥anus.•ika.) _ 
. Manu:-In a couple in which the husband and wife b~long to the same class and 

' rank, the hu'lband nas the right to object to the wife giving away property.in 
charity, but she has not the same right against him. 
· Section zsz .. - Whether in the case of a husband and. wife who have both been 

married previously each has the right of absolute disposal over the property 
braught by him or her to t.he marriage • 

.. Manussika.-The wife shall not alienate even her oivn property without her 
husband's knowledge. 

Panami.- In the case of a couple who have each been ma.rried previous to their 
present union, the husband has the right to alienate to whomsoever he pleases the 
property brought by him to the marriage; but except as herein provided he shall 
not alienate the property brought by the wife ·lo ~he marriage; over such properly 
she alone has the right to alienate as she pleases. Provided !that the husband may 
utilize his wife's property in payment of a criminal fine without previously obtain
ing her permission. If the husband find any property belonging to the wife in the 
possession of her paramour to whom she has given it secrt>tly,~he has the right to 
recover it." · · 

I think there can be no question that these passages do seem to give 
the husband an unfettered control over the whole pr:op~rty of the wlfn 
on the ground that he is the lord and master of the . wife. Mr. Fulton 
relied on section 43 of Book VI of the Manugye. I have examined the 
2nd Volume of the Digest but have been unable to find this passage 

. quotedJ,. .__x':. is_ ~JOss_i~~e ~at !t w~ o~itted f~om !h~ Dige~t as _bad Law, 
"for-r ·n ·"tce. that. the .Kmwun.Mmgy1, the comp1ler of the D.gest, who 

:.~:-was one.· o·f tlio~e consu.Ii·ed by·.-Mr. F:~riori,..·i~~i~t'ed;mo~t-St~9ngly on the 
.. absolute rights 6£ the-husban'd "to dispose of his wife's property. ·The 

texts of the Manugye which deal with the question of marriage and its 
inc'idents ,are scattered through several books: sections 29, 30, 31, 32, 
46, 48, and 71 of Book III on the subject of debts; sections II to 21 of · 
section 24 of Book V; sections 15, 16, 17, 18,-19, 20, 21-J · 22, 23, :,4, 
32, 33, and 43 of Boo~ VI.; section 3 of Book IX, besides· Books X 
and XII which deal with Inheritance and Partition. It is therefore 
quite possible that an isolated text like sect-ion 43 cf Book VI was 
overlooked in the compilation of the Digest. The whole Qf the.34. ·' 
Dhammatli'ats, o£ which Volume II professes to be a D£gest on the sub- : 
ject of marriage, have not been comp~etely translated; an_d until this is 
done·it i~ impossible to say whether passages simila.- to section 43 of· 
Book VI of theM anugye w:ould not be found. The aw i~ thus ~tat¢d \n. 
Spark's.Cod:~, which professes to be based onJhe Manugye. Section 
1·6 o{ Chapt~r-.I reads as. follows:- . "' .) 

"~ilher the husband or the wife migh• lend any joint p,r9pefty wit~out tfte. 
other's knowledge. but neither. may sell or giye a":~Y ,an ;g. ~or~i9.11; of it \;V~~~0.\1:~ tl~~: 
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other's consent. Neither has any power whatever over the separat"! property of· 
the other.'' 

I m~y observe that this. Code was the only authority cited by the 
Bar in Moulmein when I was Judge there in x88x and x882. The rules 
taid down in Major Spark's Code have n'> doubt bet-n modified·in 
several particulurs, for instance he takes no aco'1unt of the rights of 
the orasa son~ but the general principle of equity laid down in sections 
64 and 65 of his work have been recognized b·)th in .upper .and Lower 
Bu1.na. In the case~of Ma Po v. Ma Slzwe Mt. (10) where the question 
was what was the proper division of property betwt-en two sisters, 
Mr. Burgess decided in favour of an equal partition aftCJ: considering a. 
number of Dhammatkats which all agreed in this that some form of 
graduated division should 'be made. This ·ruling wao; prt-sent to my 
mind, as well as the gener!f,l principles of Sp~rk's Code, when I held 
in the case of Ma Saw Ngwe v. Ma t'llein Yin (II) that" the custom 
here has tmdcubtedly grown up of an equal division among the 
co-heirs." I notice that this ruling bas been followed in the case of M a 
Kyi Kyi v. Ma Thein (12). I mention these cases to show that the 
Courts in this Province have not felt bound to follow the rules laid 
down id the Dhammutkats, where they are not clear, or where they 
are opposed to equitable principles which can be adduced from other 
passages of the Dhammatliats. 

There ar<.. also passages in Volume II of the Digest which seem 
inconsistent with the absol"t~ rights claimed for the husband in sections 
251 and 2,52. Mr. Fulton in Ma T hu's case referred to section 3 of 
Book XII as shewing that the husband is only lord of the wife in a limited 
sense. In section 255 of Volume II of the Digest Dh_ammathats are 
nearly unanimous in holding that •.vhen the husband desires divorce 
from a wife a.gainst whom no fault can be imputed, he torfeits the whole 
Qf the property . . Out of ~5 Dham'!'_a'thats the Manussika and Pyu 
alone give the husband an absolu.te. right .. of divorce witpout any. condi
tions;-tbe· Waruli:nga and Dharnmasara·~ivide the property~qually, the 
others give the party not wishing a divorce the whole of the property, 
the same principle being applied equally to the man and the woman. 
In section 208 of the Dt'ge~.t the 5 duties of the husband to his wife are 
set out. The second duty is not to treat her as a slave or servant and 
the 4th :a entrusting to her keeping.the whole of the acquired pr'oP.erty. 
Of the 3 Dhammathats b~re cited the Rasi says that' the husband 
should give her a free hand in the control and management of the house ; 
the Dhammcgara of the property acquired; while the Cittara' refers to 
the 4th duty as placing her in entire charge of the whole of his pro
perty. In section 212 it may be noted that the M an~st'lm, which as 
above noted, gives the husbard an absolute right of divorcing his wife, 
speaks of it being tt great merit for the husband to place his wife in. 
entire charge of ~he whole of the property, and section 2 13 seems t~ 

(10) Chan Toon's L. C. I., 41 8 • 
. (II) (tgoz) I. L. B., R., 198. 
(xz) (190:)) 3 L. B. R., 8. 
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freat ·both the 'husband agd wife as entitled td precedence according · 
to their posse~sion in greater d~gree of the 5 qualities of stature, good 

·looks, wealth, age, and rar1 k. Section 2.7 4 of the Digest prohibits the 
husband though lord of the wife and her property, from conveying the 
property of the chief wife to the lesser wife and be is also liable for his· 
wife'c;·.debts on the ground th~t she is his heir. 

Maung Kin's chief argument has been that Mr. Fulton's judgment 
~raws a distinction between charitable gifts made by the husband 'Yi~h· 
out his wife's consent and sales of the joint property. It is a:rgued that 
in the former case the property .is lost to .the joint family while in the 
lc~.tter the procetds of sale remain and will benefit the w;fe on her 
husband's death. It is only in the case of gifts for religious purpo~es that 
the Courts are bc;und to follow the Buddhist Law of gift and the case 
mentioned ·in Book VIII, -page 238, znd edition of the Man"Kye, would 
have to be considered subject to the general considerations of eq.uity. 
It may be noted that the same passage denies the right of the 'husband 
t~ · give away the separate property of his wife while section 251 of the 
Digest seems to give the husband ·control over the separate property of. 
~~ . . 

·1 am of opinion, therefore, that nu grounds have been macie ou~ for 
disturbing Mr. Fulton's decision in Ma Th:u's case, though I still adhere· 
to the opinion.! expressed in Soobramont'tfn Chetty v. Ma H ·.£n Ye 
(13) that these provisions. as to .the husband being the, lord and . m;~st.er. 
of the wife and her property raise the presu.nption 1hat when they are 
living together and the husband ~cts alone in dealing with the joint pro
perty he is aCting as his wife's ' agent in respect ol her interest as welt 
as. his own. This. is, ho~eve~, purely a question o~ fact1 .which will ' 
depend upqn the cm::umstahces of ea.ch case. I WO\l!d answer the first 
question referred to us in the negative. · · 
, With :rega~d t~ the s~cond. guestio~ the late ci1ief Judge's opini·~m i~ · 

'·'Maun'g '·WeiJt:!s. case- WBs:,probably· bas-ed; ~·on• bis -wnsuudil:iq ' of section . 
· ~43-of'BootcVI of.' t'he -~rmugye; '"'Yh'i~h, .. l e-e·ms:' to- treaf. 'the- 'intere·:ts ·0£.' 

the teacher and scholar and . hu!=band and wife over each .. other's 
property as joint and indivisible and this· seems also to be the view . 

. ta~en in section 1.6 of Spark's Code . . ·In .nei.Ltl·er p~sage is .. anytl;.ing : 
s~ud about the nght of the husband or wife to ahtnate his own or 
her own int~rest in the joint property. . . 

· The rule laid d?wn in sec tio.n 43 is that the re,eiver has ·no riaht to · 
buy the joint property if sold by one only of the joint pro.prieto;~ and : 
must restore it but this· would be inequitable unless he had· notice that : 
the husband or wife was acting without ·: tht: authority of the other... 1 : 
do not think this ruling of the late Chief ]ti0ge has bee~ generally follow~ ; 
ed1 and as pointed out by my learn{>d' c'olleague it is i:ot the· law in·: 
Upper Burma.· The only reported case I can hnd in Low'er Burma. sirice , 
this decision, is Maung Tha Nu v. Jfa:l.flg Kya Zan (14) where . 
Mr. Justice Fox held t.hat ~h~ wjdo~ haJ a right to alienate~ hen>wn 

(•3) (/899) f ;.J(L.'t.,.s68. 
(14) ~1903) 2 '·· a. R.., 167. 
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share in the joint property of hers~Jf and husb<~.nd after the :de~th. of 
her husband and before it was divided. 

_I agree in the observations my learned colleagne has made on this 
·head and may note that the late learned Chief judge admitted that the 

matter had not been argued. I would answer the second question in 
the reference in the affirmati¥e. 

Full Bench-(Criminal Revision) . . 

t9o5~ ...._. 
SuwB U 

"· . 
M~ K~u. 

Before the Hun'~le .Mr. Harvey Adamson, C.S.!., CMef Judge, 
Mr. Justice Fox and Mr. Jus#ce Irwin. 

HLA GYI v. KING·EMPEROR. 

C~iminal Revisjon· 
No. '/36 of 

1905· 

Mr. Eddis-for applicant. · I Mr. McDo,mell, Assistant 
Government Adv~cate. 

· Trial by jury-misdirection in charge-ambiguous verdict~convictio1z on 
irregular-second 1/erdict-re'IJiew by Bench under section 12, Lower Burma Courts 
Act, 19oo-Letters Patent, section 26-Criminal Procedure Code, sections .199 (a), · 
JO.l, J03, 42~, 434> 439, 537 (d). . 

In a trial on a charge of murder at a Cri~inal Sessions of the Chief Court, the 
Judge presiding omitted to explain to the jury tl:e distinction between murder and . 
culpable homicide, or upon what views of the facts the accused had committed the 
one offence or the ~?ther. The charge to the jury also suggested that a strong 
inference should ~ drawn against the accused from the lact that he had failed to 
take steps to bring to justice a r--rson who, it had been suggested, was the real. 
oflenc!er. 

Held per cuYiam.--That in both respects the charge to the jury contained 
material mi-;directions. . 

In t'\le same trial, the \ury after retiring returned the amhi?u'''J~ verdict" GuiltY. 
-of stabbing, but w.thout the intention of committing murder.' The learned .Judge . 
presiding, instead of questioning the jury under the previsions of. ~·ection 303 of the 
Code ·of Criminal Pro!:edure, read to them certain parts of.sections 299 and 300 of 
the ., ridian· P'ena I Chde and se·nnhem b:-.ck to consider r urther, wit~ · instructions ·.to 
retur.n· a ve.rditt·of ~· Guilty " "or!' Not Guilty · '0£'-murder-:1' · The.~jury ·~f~er. retiring: 
returned a _verdict of" Guilty," and accused was convicted and sentenced to death. 

Held per Adamsnn, C. J., and FoJC, .T·-That the procedure follo~ed was . 
ilieg,;J, and that the conv_icticn and sentence should be set aside. In the absence of 
expr•·s~ authority for the orderiug of a re·trial, it seemed proper to leave to the 
execut.ive authorities the question of the institution of fresh proceedings_against the 
accused . . 

Per lrwh 'J. -· fhe error was an irregularity to which section 537 of the Code 
of Ct:iminal Pro!;edure applies. The C<'nviction and sentence being set aside, 
withoul the accuse:! being acquitted, it would be proper to order the re•trial of the · 
accused. 

P_er ~damson; C .. 'f, and Fox, J.-In a cast in which there has been an j,Jegal 
verd1ct aild se~tencc. sect1on 12 of the Lower Burma Courls Act, I9<)o, does not 
empower _th~ Bench ~o go !pto the facts and decide the case on· the evidence. 

{)uee'n-Emprsss v. Shib Chunder Mitter, (1884) I. L. R., 10 Cal., J(rygJ 
{)ueen·Einpresi v. O'Hura, {t8go! t. L. R, 17 Cal., 642_; Emperor v. Jotindra . 
Nath G.ui, (1903) 8 C. W . N., .xlviii; Emperor v. Khagenara Nath Bannerji, 
(.1898) 2 ·c. W. N., 481; Subrahmani" Ayyar·V. King· Emperor, (Igoi) t .. L .. R.; . 
aS Mad., 61 ; Makin v. The itttorney·GeneYal for New South WaJes, ( 1894l A: C., 
srfl {)edueetn·Empre~s v, Appa 'Su~hP,na · Jr!•n.drl, (tS?4) I ! ~ K,_ S·.Bom,. ~oo, .. , 
re err o, 

';uly sth
·.r,os. 



'IJ~ 

Kl~G-EMPBROR. 

tQ;W.E;~ .BURM~ · ~IJLlN(i$. 

Ad,am.~o?:Z, C. J.-This is . an applic~tlon under sectio·n 12 of the 
Lower Burma Cou.rts Act, 1 goo, for reyiew: of a case tried by Mr. Justice 
Irwin and a j.ury at the Chi~£ Court Criminal Sessions, a certificate 
having been granted by" the Governm.eilt ;\.dvocate that in his opinion 
tbe ·decision should be further considered. • 

The grounds on which review i$ sought are.:.. 

(1) Various misdirections in the charge to the jury. 
(2) Illegality in dealing with the verdict. 

The first point to be determined is whether these are questions of 
law falling within the scope of section 12 of the Lower-Burma Courts 

· Act. As regards· the misdir:.~ctions, we have been referred to (Jueen
Empr~ss v. Shib Chunder Mitter( t) and Qzteen-Empress v. 0' Hara 
(2), c~ses in which action was taken by the High Court of Calcutta under 
section 26 of the Lett~rs Patent, and misdirection was treated as a 
question of law falling within the purview of that section. Sections 25 
and 26 of the Letters Patent are very similar to sections I I and I 2 cf 
the Lower Burma Courts Act. If there be any difference, the latter 
are rather wider than the forwer. I therefore entertain no doubt that 

. misdirection is. a question of Ia w as specified in sections II and I 2 of · 
the Lower Burma Courts Act. A~~ regards the second of the grounds, 
vis., illegality in dealing with the verdict, there can [ think be no 
do·ubt that it also is a question of law to wh.ich the provisions of these 
sections are applicable. · · 

1 will first deal with the alleged misdi::xtions. One of these, vis., 
that the learned Judge said ·in the charge that Houk Kan was suff~ring 
and possibly could not give his evidence in· a very connected way, is 
not in my opinion a misdirection. But it is unnecesf'ary to discuss all 
the points that have been raised under the ·head of misdirectio11. It 
will suffice to refer to two. 

The first of these is that the learned Judge in his charge failed to 
'. :~*p~:fjp}h~ !~~·;s>L th.e c~se. properlY.· :~o_. t\Je jury :· T~~. accu~ed was 
tnea - O.Q. ~ .. c~arg~ .o£ .. I;nur~er~ . TJ~~ l~4Jll.ed .J.t,~.O.g!=: .. did not explain .to .. 
tfie ji..i'iy £lie· distiridion befween m-ur.der aiid cuTficiHe· homicide, or tell 
them under what views of the facts the accused ought to ue 'Convicted 
of murder or culpable hoinici~e, or to be acquitted. I think that this 
omission amounts. to a vi~al .misdirection . 

. The second alleged misdirection to which 1 will refer t;Onsists of 
the following extract from· the charge.:- ' ' 

" 1 think you should considet especially this fact, that the deceased Houk Kan 
was.examined in the hospital, and among the questions asked in cross examination 
by the accused's pleader was, ' Did you strike San Wa? Did _you struggle with 
Sf.n VjfaP' He penied both. This 3eems to suggest distinctly that Hquk Kan had 
li;ic\ a t'q~v with. San Wa, and apparently that San Wa was the person who stabbed 
Houk Kan. It is not el'plained why in all th~ ·evidence before you, San Wa is not 
mentioned, and no. attempt has been made · to bring ~an \Va to justice. The 
accused H.la·Gyi, you observe, was not a. helpless prisoner a't that time. ·. He had. 
erigaged·a pleader for his defeQCe, and if it is h·ue th'lt he kicked San wa; and 
San· Wa stabbed him, you 1~aturally ~ould exp~cnhat his pl~ader would ha~:e rt:~ade 
tile moot· strenuo.u's ·efforts ·to bring San Wa .to justice, in order to cl-ear his cliert. 
He; was il'()t ~e~enqent on. th.e po~ice. The pl~der coul4 have g~ne : to .th~ M<!lgis•,. 
trate .. and .. Jat'd ·'a <complamt that San Wa was really the person who to accused's' 
knowledge had stabbed Houk Kan." . . · · · · · : 

(1) (1884) I, L. R ;, 10 Cal., 1079• (2) (18go) I. L, R., 17 Cal., 641, 
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This passage suggests that it is the duty of the a~c~J JlOt only .Jgof). 
to meet the charge against himself, but tc: take steps to pring the real HLA GTT' 
offender to justice, It suggests that a strong i~ference sh.ould be· .v. 
drawn against the accused because he failed to do so. · It comes ·near l{JNa.EM:PBRott 
the end of the charge a.nd the jury were asked to give:: special attention 
.to it. It is reasonable to suppose that it carried great weigh~ with the 
jury. The inference which they were asked to draw is not justiflable 
and in my opinion the pa~sage quoted is a vital misdirection thaf~ight 
wellliave led to an en:<>neous verdict; 

I ain of opinion that the misdirections which I ·have discussed 
afford snffici~t ground for review·of the case. . ~- . .. 
· I now turn to the alleged illegality in dealing with the verdicf.t,. 

The jury unanimously returned_ a verdict of "guilty o:: stabbing. but~~ 
without the intention of committing murder." The learned Judger 
thereupon read to them parts of sections 299:and aoo of the Indiant. 
Penal Code, and sent· them back to consiqer further, .. with .jnstr.uctiQnsf. 
to return a verdict of either "guilty" or c: not guilty_ qJ m\lrder." 1 
The jury retired, and after a time returned a verdict of guilty, an<i § 
sentence of death was passed. Section 302 of the Code of Criminal;' 
Procedure. declares ·under what cir-:umstances a Judge may require a~ 
jury to retire for further consideration, that is to say, w.hen the jury 1 
are not unanimous. If the . jury are -unan'imous the verdict must be ·
received, unle>S it is no verdict at all. If the v~rdict is ambiguous, the ~ 
Judge may under the provisions of section 303 ask them such q~,testions . 
~are necessary to ascert3,in what their verdict is, and he -must record 
the questions and answers: The law does not prescribe any specific · 
form in which the jury are to give their verdict. They may give it ini. 
any form which they think fit, and if it is not exhaustive, it is the duty!. 
of the Judge to put. such questions to them as will elicit a complete 
finding. In the present case the verdict, .11 Guilty of stab bin!!: but 
witho~,~~ · the inte~tion_ 9~ fO!l)._t!lit-ting Jn\H.der."- _i$ a. verdict, and it·is not 
"~~ntdi.ry to.)a\v,. bti{ it is :, atnbiguO'~s, and - ~n my: ·~piniordlle learned J 
·Jitqge · errt:d"'i'n ~aW"in sendi·ng the· jury ·back to· consider further, J 
instead.· <;>f a~king such questions as were necessary to remove the · 
ambiguity and recording the questions and answers. The accuseq ' 
has been prejudiced by this. error, for it cannot be doubted that · an 
accused ;s prejudiced when a lawful verdict, which pr.imd- ff:!ct'e · 
amounts to some thing less than "guilty of rriurder" is replaced by ant 
unlawful verdict of "guilty of murder." This error in law also in my ~ 
.view affords ground for review of the case. . 

There remains the qu~stion, what remedy can be applied. Appli
cant's learned Counsel urges th;tt every thing that occurred after the 
first verdict of the jury is illeg:tl and void, that the trial is incomplete, 
and that, th~ ju~y ha:1ing b~ep discharged, it cannot now be completed. 
He argues that an uncompleted trial before a High Court and a jury 
is a final disposal of th::! ch1.rg.e, that accused cannot be retried,. and 
that tte ·old trial cannot be meuded. · Mr. Eddis has the courage of h_is 
convictions, and even asserts that if a trial for murder before a High 
Court and a jury were brought to an abrupt co~clusion by the escape 

. of the accused, or by the accused assaulting and incapacitating the 
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Judge, ·the .accused wou1d thereby be purged :o.r all consequ~~~es in 
respect of the murder. In su·pport of this contention we are re'erred to 
Emperor v. Jotindra Nnth Gui (3) apd Emperor v. Khagend:a 
NathBannerj£ (4). · · · · · o 

· . In the first. of these cases the acct1sed was ct.arged with l'l)urder and 
was put on his trial at the Calcutta High ':-ourt Sessions· beofi:e a Judge 
and a special jury. . The jury informed the Court that they were divided 
in their verdict in the proportion of 6 to?, and that t_here was .. no ·nossi
bility of their being unanimous. The Judge the:-eupon discharged the 
jury and ordered a re-trial. The Chief Justice appointed anothe.r Jodge to 
preside over tne re-trial, and on the accused c;;ppearing before the lattPr 
Judge and a fresh jury ohjection·was taken that the former Judge erred 
in not ascertaining the verdiCt of the jury, that his discharge of the jury 
was an improper discharge, that the former Judge and jury had seisin 
of the case, that the Court which had seisin being no longer in existence 
no other Court had power to try the case, and that the Chief Justice had 
no power to make the transfer. The Arlvccate-General intervened, and 
said that after reading the deposition or the witnesses, he consider. d 
that it was a case in which a nolle prosequi should be entered. The 
Judge remarked that if the Advoca~e-Generill had not taken this cours"~ 
he would have referred the case to a Full Bench, ·and he discharged the 
accused, and order<'d that the discharge should amount to an acquittal. 

The second case w<.s one in which · a Junge of the Calcutta High 
Co·srt after partly hearing a case at t!-!e Criminal Sessions retired 
because he was personally interested in the case. ThP- jury was not 
disch<,Lrged, and the Chief Justice appointed , another Judge to take his 
place. It was objP.cted that the latter Judge could not proceed with 
the trial, be.cause the former Judge had seisin of the case, and because 

. the Chief Justice had no power to transfer a case already begun. The 
Advocate-General jn this case also entered a nolle prosequi. The 
accused stoqd disc'h'ar-ge<l but ·w·a.~ -,1.1~ -,a~q·uitte<:l, ,,,·, .. :.:::: ; . 

. , ·The c~~.es are'·nof ajt0f.ettier··:qu .the' sii.nie:·pa:ralleL a-s thP. · present· 
O'rl t' . They merely ·a:sserUha.t a Judge appointed to take a particular 
Sessions has the control of the cases on the calendar,· an -l th 1t aft<·r a 
Judge has been appointed to take a Sessions, the Chief Ju'stice has no 
further power in· the matter. In such a case apparently . the easiest 
way to escape from the dilemma is to enter a nolle pro~se~tti, to · dis
charge the accused, and to le.ave it to the executive authorities to 
pros_<'cute him again if it is worth their while, for it is to be observed 
that under the provjsions of section 333 of the Code of : Criminal -Pro
cedure, a · nolle prosequi does not ordinarily amount to an acquittaL 
In the latter of those cases it is admitted in the arguments that th.e 
result would have · been different if the High Court had been actina 
under section 26 ·of the Letters Patent,. in which e:ase it 'VI~ould ·have had 
powers of revision. This is exactly the position in · the present case. 
A Full Bench of this Court is P.Xercising its authority under ··s:>ction I 2 

of .the Lower Burma Courts Act, which is equi\oalent to s~ction 26 of 

(3).(1903} 8 C. W. N:, xlviii. 
(4) (1~98) 2 <;. W. N., 48_1:. 
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the ·tetter~ Pat~nt, ~nd holding that positbn, it has = fuli · · pow~r to 

.'exercise the c~mplete authority given by· that section. In the words of 
thP section it may review the case and fioallv determine the. question 
of law, and thereupon alter the judgment, orde~, or· sentence P.ass_ed by 
th~ Judge, and pass st•ch j_udgment, or~er, or sentence as it thinks right. 
· If the error of law had h.:en confined to misdirection, the first dutyt 
of the Court. would .have been to examine the evidenre and ascertain! 
\vhet.her in fact the misdirection had caused a failure of justic~', th.at is/ 
to say, ·whether the e·;ide-nce on lhe record was sufficient to support the·_ 
~erdict. · For without dging- so it would be impossible to comply wit}:l; 
clause (d) of section 537 of the Code of Criminal Procedure. But this' 
procedurP would afford no solution to the present case where there is~; 
n~ intelligible verdict. The second :verdict is illegal and void. The' 
first verdict may be a verdict of murder, or of ·culpable homicide', or of . 
gri~yous hurt, or of hurt, or even of no offence ~t all. In the form in ,1 
which it was returned it is meaningle!'s.· The conviction and sentepcei 
which followed the illegal ve-rdict are_ illegal, and it is clear that the first: 
'thing to be done is to set aside the convictir.n and sentence. 

The question remains whet he~ more than this . can be done. Obvi
ously t~e most appropriate course would be to order a re7trial. But I am 
unable. to find any instance in which a High Court in India has ordered 
a J;"e-taial of r case tried by itself. · It has never bPen done under !'ec
tion 26 of the Lrtters Pa.tPnt. Section 12 of the Lower Burma Courts 
Act corresponds so nearly with section 26 or the Letters Patent that 
I fi~d myself. unable til hQid that the former contains a power 13f order
ing a, re-td~l whish is not' included in the latter. The language of sec
tion 12 of the· Loi•er Burma Courts Act is somewhat wider than that . of 
section 26 of the Letters Patent, hut is not nearly so wide- as the langu
_age ·_of sectiron 423 of the Code of Criminal Procedure, which read 
-with -~"!ction 4'l9 speci-fies ~the powt>r-s of .an ·Appellate er- Revisional 
_Court; and wh1~h besides ·inciudipg.---all the_ powers·_-that .~re: ·menti.c;med 
in section t 2 of the Lowe-r Burma · Courts Act, includes also by sp~c-ial 
Iri!!ntion the power of orderin~; a re-trial. Moreover section 423 Slpplies 
only to re-trial by a C.ourt subord_inate to the H_igh Court. Sub·rahmanz'a 
Ayyar v. Kt'nf!-Emperor (5) is a case in which it would apparently 
bave bee.~ appropriate for the Privy Council to order a re-trial by the 
High Court, b~t no such order was passed. The cases quoted abovt>, 
namely, Emperor v. JoHndra1 Nath Gut' (3) and Emperor v. 
'Khagendra Nath Bannerji (4) so far as_they go appear to indicate 
that when a case has failed in the High Court owi~g to an irremediable 
err<?r in law, the only course open is to annul the trial. 

, I am therefore o(. opinion \btt in the present case we should COI,lfine 
·our order to setting aside the conviction and sentence. . . 

Fo~, J.-I agree with the !earned Chier Judge in holding that there 
were •nisdirections in the learned Judge's charge to the jury, and that 
there wasj~legality in dealing with the verdict. . . . . 

· (S) (I9Ql) I. I.,. R, 25 Mad .• ~6i:; 
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. T~Q la.tbr · is ~ ground. ·on which, in my opinion, the judgment and 
se~te1;1ce ~ecofded -must be set aside, ·and I px:opose· to .deal . with the 
<;as~ oQ,that ground-alone, and not.to consider the effect or consequences 
o£ the. misdirections. . · . · · · . 

· It is clear that this B~nch has. power under section 12 of the Lowe-r 
_But:ma Courts Act, .1900, to set aside the judgment arid sentence on the 
gro.u~d of thei~ illegality. . · ·. . · 

Whether it has power to do more~ and .whethe.r, if it has power .to do 
mqre, .it should do. anything more, are. difficult questions. . · 
. T~e lean~ed a-dvocate for the prisoner has u_rged that upon the .first. 

·expression of t\le jury's veJ;dict, the. pdsoner·is ·entitled to be acquitted 
of ~he cha.rge on whic~ he was tried. . - . 

l cannot a~cede to t_he argument. . The verdict wq.s ct guilty of stab
bing without 'th~ ·iptentirm of committing murder."_ "It does not expli
citlY. acquit hi in of ~he offence of murd.er., and it is evident th~t the jury 
thought t~at the pnsoner had been gmlty of some offence. Reading_ it 
in one light~ it may. be said that it amounts to an acquittal qt .. mu~der ~ 
by an act done_ with the intention of causing death,. which is the·fi.r$t 
set of circumstances set out in section 300 of the Indian Penal Code 
under whi<;h ·c~lpa,ble homicide amounts to murder It leaves unt_ouched 

. howeve.r the ·other circumstances set out in the section under which 
culpable.-hdtl)icide amou.nts to murder. · Consequently the. verdict was 
incomplete, and there is no verdict of acquittal; or one which amounts to 
an -a~quittal, on the charge with reference to those. sets of circumstances, 

Further this .verdict wa~ no·t, in my opinion, according to law. . Sec
tion 299:of tP.e -Code of Criminal Procedure .. enacts-'-' It is the duty of 
the jury.(a.) to d'ecid~ which view of the facts is true, and then to return· 
the verqic.t which unde.r such view ought, according tv the direction of 
tpejudge, tQ bE>. r:eturned.'.' . · . · · . 

· ·. Th~-le.ar:ned : Judge directed the jury that if they found .that ·. the 
_prison.~r- ~ta):>be~ the deceaseQ. per~?.i)•._a~d· if t~e stah_~as the· cause-of 
thl;!l a~tei-.1~ death, they slio~.Ild ~ndthe prisoner gmlty·of murder. · Although 
tile \~a.ri.i~il- Jqdge's direction. roay. have-'been::wrong-;· -it~ was the.· 'duty . of 
the jury to _bring in a verdict of murder if they founJ the ab.ove to· have 
bee~1 the facti!. . It has been held by the High Courts in India· that juries 
are not ~on fined to ·bringing in general verdic~s, . that is. to say, verdicts 
of ." ,guilty "-or" not guilty," but. they may give their ver:dicts in . any 
fot"m : they c::hoose1 or in other worus they may gi~~ : special verdicts; 
but I. take it that special .verdicts m'\]St be complete or .capable of being 
completed. by questions from the 1udge under section 3o3 .of- the Gode 
of · C.~iminal · Procedure, and that the final result must be. 'in _ a~cordance 
with the law as set out in datw~ (a) of section 299 of. thq,t.Co,de. 
· -,Passipg tq the question of what a~tio~ this Bench can take Jn fhej>ro
ceeding· under seCtion:· I 2 ' ofthe Lower Burma: Courts ~ct, it appears to 
me. c}ear that it-can do what a: High Court' can dd und~r sediori -26 ·of 
the :J~~tters . Patent consti~uting : it.- W.het~1er it- Gan do, mo~e owing to 
somewhat 'livider .. terms, Qeed pot be .CO!il~idere~, i.n this case,,f0r .the .. c~s~ 
does not call for such question to be de.cide<;\: . . . . .. - ~· ' ·, 
· Ali the High Courts of India have heH that.it is open to a Bene~ 

dealing with a case urtd~t s:ect_ion·~Q ·of t:he Letters Patf'nt, ~nd_ findiQg 
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that there has been an error of law, to go into the facts and ~vidence, 19°5 
and itselfto, ~ecid~ th~ guilt or i~n6cence of. the ac~used. A!l the cases, H=<iYL 
except ·on~, m which It has been ·so held, were decided previous to the .. v. · · 

• ruling of Their Lordships of t!le Privy Council in Makin v. The Attor- 'KlNG·EMPBRQ~ 
ney-General for New South Wales.(6) That case and the subsequent · ........._ 

· ruling _of Their Lordships in Subramamiz Ayyar v. King-Emperor (S) 
appear to me to ~all for consideration whether the rulings of the Indian 
High Courts above ref~rred to are under all circumstances correct in 
law.'· Under section 26 of the Letters Patent, the Advocate-General, 
and under section ·r 2 of the Lower Burma Courts Act, .th~ Gov~rnment 
Advocate may certify that any point oi: que.-.tion of law· in .~ ·case sho!Jld, 
be further considered, and on this question coming . before a; Bench, the 
Bench may review. the case, or such part of it as may be necessary, and 
fin~ly d~ter~iri~ the qu~stion, arid may _thereupo'l alter the ju?gment, 
order OJ; sentence (the last word is the only one used in section 26 of 
the Letters Patent) and may pass such ·judgment, order or sentepce as. it 
thinks right. The power of a Bench when a Judge has himself re
served a question of law under section 434 of the Code of Criminal 
Procedure is identical. . 
. In Makin v. t'h~ Attorney-Gener:zt for New· South Wales (6) the· 

learned Judge who presided at the trial of the prisoners reserved points· 
of Jaw ·as to the admissibility of certain evidence. The case came . 
before a Bench of the Supreme Court on a cas~ · stated by him, and 
under the. law of New South Wales the Bench had power to determine 
'the questions of law and to 11 affirm, amend, or revers,e the judgment 
11 given or avoid or arrest the same, or to order any entry to be made 
11 on th.e record that, the person convicterl ought not to have been ~on-
11 victed, or to make s_uch other order as justice requires, pro'!Jided th.at 
11 no convicHon or judgment made thereon shall be revgrsed_.arresf~d 
11 or a.voMed on any case so state_d unless for som~ substantial 'Wrong 
fl or oth .. r miscarriage of justice.'.~ · • 

An appeal w~s niaa'i to tlie ·Privy CouTicil against ·the decision ·of · 
the Bench of the Sup::-cme Court which held the evidence ad.missibl.e 
and sustained the conviction of the prisoners. · Although Their Lord
ships of the Privy Council upheld the ruling of the Bench on·tbe ques
tions as to the admissibility of evidence, they saw fit to give their 
opinions also upon another question which' had ·been referred by the 
learned Judge who tried the c~, which was whether, if the evidence 
was not admissible, the prisoners were rightly convicted. Their Lord
ships gave thejr opinion on this point because of its i111portance. They 
say:- · · . . 

":!'he . pqi_nt of l~w inyolved is. wheth~r, where the Ju~ge who !ries a c<15e 
rese~{es· for the:·opinipn of f he Court the ques~1on whe~her evidence was 1mp~op.erly 
adm1tted, and the Court comes to the conclus1on that •t was not legally admiSSible; 
the Cou.rt .can mevertheless affirm the judgmen~, if it is of opinion that there' was 
sufficient eyide-.Oce to . support the · c.;~viction indeeendently of the ·~viden~e im
properly · admitted, and that · the. accl.Sed was guilty of the offence w1th wh1ch he 
w~!fcharged." . . · · · · 

(6) (1894) A. C., 57· . . . . .. \ : . . ·, 
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. . , • -~· It. was admitted that it. ·would not be cc;>~petent to take this course 
HLA GTI at common law, but it was ar~ed that the law of the Colony '!hich I 

. • ·.· • 11. . . have quoted authorized the Court _to take such course. 
1\tNG·EM·PBROR, 

, Their .Lordships say in regard to this:-

.. " Tt is obvious that ti-e c<>nst•uc-tion confencieci for tra.nsfers from the jury to 
the Court the deterrnin.::~tion of the queation whether the eyidencP. establisher! the 
~uilt of the accused. Tht> result is that in a case wher~ the ;.ccu~ed ha~ th~ right 
to have his vnilt or innocence tried by a jury, the ju<km'Pnt pass~d on him is riade 
to denend not on the lindin!! of the jury, but on the deci~ion of the Court. The 
Judg-eo; are in truth suhstituted for the jun·, the v'-rdict becomes theirs and theirs 
alone. and is arriwd at upon a perusal of the · evk1ence without anv opportunity of 
s~:IPing- the denTea11<>ur of t\le witnPs<;es, ::~ntl weit:hing the evidence wi!h the 
assist~nce which this affor.ds. · It is i'npossible to deny that such a ch;~rge of the 
law would be a very seriou!' one, and thilt the construction which their · Lord~ hips 
are invited to put upon the eonctmept would gravely affect the much cherished 
right of trial by jury in criminal cases. * * • * These ;~re startling 
consequences which strongly tentl in Their Lorclships' opinion to l'how that the lan· 
gu<~ge used in the provi~o was not iritendeci to apply to circ-umstances such as those . 
urudPr co"s:der;~tion * * *{.,'Their Lord~hips' opinion substantial wrong 
would be do11e to the acct1sed if he were deprived of the verdict of a jury on the 
fact~ proved by leg-l'll evidence, and th<-re were substi~utedfor it the verdict of the 
Court founded merely upon a perusal of the evidence." 

These remarks appear to· me to be apposite in cons:::lering whether 
by section 26 of the Letters Patent the Legislature intended to alter 
the co~mon law w~ich had prevailed in the Presidency T owns, and to 
bring -about what Their Lox:dships term startling conseque_nces. 

. . 

In S'tbYahmt~nitt Ayya.- v. K£n<;-Empet<or (5) t~e Chief Justice of 
the Madras I-ligh Court distinguished the ca5e l;:efore the Bench _from 
M akz'n v . The Attorney-Gelier(ll for Nlnv South Wal"s (6) by 
saying tl:~at . J,mder.. ~ec1ion .. ~6 · of the J-i~~t"'rs J?.at~n_t,_ the Bench had 
.powt!t to ~~_review.-.the .- c-ase,." wher"ail the N~w.- ·Scuth \Vales Act 
did not· gi:ve·:such::pow.er to"·the··ti:ibuna-1 to·:Which".a' qu{!stion of law i~ 
referred-. The ca.se _of Subrahmania Ayyar·v. K£ng-Emperor (5) was 
fully argued before Their Lordships of the Privy Council·, and the 
ar~·u·mery.t' was amongst other' points directed to the question whether 
the .Bench of the Madras High Court had had power to go into the 
facts . of the case itself, and to decide it-as it had d,qne. Tne case was 
one of an illegal trial by reason of mis-joinder of charges. The Bench 
of the M adra5 High Court held that there had been mis-joinder, and 
¢at the first count on. which the prisoner llad been tr'h:d should have 
been struck <?Ut -of the indictment, but it reviewed the case on the 
evjdence relating to two qther counts of the indictment. Eventually 
the Bench modified the v~>rdict -'>I the jury and .. sentenced: the 
accnsed. · · · · . : · 

· In dealing with .. tl)e question whetr.e·r the · c~ti;s~--- ad~pt~~l ·By the 
BeOGh .of the Madras High Court had been right, the Lo~d Ct~ancellor 
who delivered the juugment of Their Lordships of the· Privy CotmCil 
used language which plainly shows that in Their Lordships' opinion 
there c;:oP.ld Pe no question as to that COUr'$e hayipg b..;ep p_lainly wro~s.-
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·and inadmissible. The judgment says :-
. " · Upon the assumption that the trial w:.s itte~ally conducted, it is idle to · 
sugg~t that there is enough left upon the indictment upon which a conviction 
might have been supported if the accu!ed had been properly tried." KING E".:, . 

• -PaRoa.· 
Amongst the objections to the cours~ •. the judgment states:-

" It would in the fi~st place l~ve to the Court the fun-ctions of the Jury." · 
So that when a case dealt witi1 under section 26 of the Letters Patent 

camr before Their Lordships, they reiterated their opinion that in a 
· case in:which the acc..tsed had a right to have the facts on which he 

was cha~;ged decided upon by a jury, a Bench, before which questions 
of law came up for decision, could not assume the functions of a jury. 

This last case is direct ~uthority for holding that where there hasr. 
bt!en illegality in the trial, other than improper admission or rejection( 
of_ evidence and misdirection in the charge, the Bench cannot itself 
decide . the case on the eyid~nce and, in my opinion, the r':'ling is ; 
applicable to the present case. T he case we now have to deal with 
brings the objections to doing so into great prominence, for if we as a 
Bench dealt with the evidence, and tried and decided the guilt or 
innocence of the accused, we should be trying him for the greatest 
offence known to the law, and it would be open to us to sentence biro 
to death, not only without having seen the witnesses and their demean- . 
our, but on m~re memoranda of the substance of the evidence, the rule
of this Court pnder section 365 of the Code of .Criminal Procedure 
requiring only the substance of the evidence to be taken down by a 
Judg~ presiding at a Sessions trial in its original Criminal Jurisdiction. 

I desire to emphasize my intention of confining my r~marks as to a 
Bench not dPaling with the facts and evidence in a case before it, to· a 
case in which there ilas been an illegal verdict and sentP.nce. 
· The lf"arned. Counsel for the accused has questioned the right of the 
Bene~ to .order the re-trial of the accused. It appears to me to be 
unne.ces~·a:~y . tt;··~ decide. \~heth~r: ·section ~2 of the Lower Burma.: Courts 
Act gives a: Bench such power or· not.. . . . :: . 

In my opinion th~ safest course to adopt is that adopted by Their 
Lordships of the Privy Council in Subrahmam'a Ayyar v. K£1:g-Emperor 
(5). They merely set aside the conviction. They did not expressly 
acquit thE' accused. . 

If it is said that such a course would cause a failur•• of justice as a 
resu\t of men~ error in. procedure, I would answer that this is not 
necessarily so. After an order merely setting aside the judgment of 
conviction and the sentep.ce it will, in my view, be open to the authori
ties, if they are so minded, to prosecute the accused again for the same 
offence and upon the same facts as those on which he has already been 
tried. Under s~ctiO!l 4o3 of ttl.! Code.of Criminal Procedure the.only 
bar to a second ·pr:osecution on the same facts for the same offence is a . 
previous conviction or acquW.al. The accused was convicted at his trial, 
but if this Bench sets ~ide tbe conviction, it will no long~r remain in 
f.urce, and .:annot consequeptly be a bar to a fresh prosecution. Again 
if the order I contemplate is made, it would not expres11ly be an acquit., 
tal nor do [ thirk that it could b~ said to ?-mou~t to an ac~uittal th~~~ 

· I 
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for~ the q.ccused could not validly contend that. a previou~ acq:uitt~l wa~ . 
a bar to his further prosecution and trial. · 

~~~~·E"Ml'B~OR. 
· On the above grounds I would set aside the judgment of conviction 

of murder entered up on the trial under section 305 of the Code of Cri~ 
ll'!inal Procedure an~ the sentence of cjeath pas~ed upon the accuse~. ~ 

lr!Ot·n, J.-I agree that the extract from the ~barge which is· s~t ou~ 
in the jti'dgine11t of the learned Chief Judge, ·was a misdirection. I think 
it was quite correct to tell the jury that they might draw an . infere~ce 
from fhe fact that the accused's pleader suggested that a certain pe-·rson 
named by him had been struck by1-Iouk Kan whik. none of the witnesses 
to the alleged striking could tell the name of the person wh~ had been · 

- struck, b.ut I l~id too much emphasis on this fact, ·and that part of my 
· remarks which referred to the accused and his pleadet: not · having 
attempted to bring San W a to justice was likely to mislead the jury on 
a material and important point. . 

I also agree. that I failed to explain the law fully to the jury. In 
particular l did not leave to the jury the question whether the accused 
knew his act to be so imminently dangerous that it must in all probabi-
lity cause such injury as was likely to cause death. · . 

When the jury returned an ambiguous verdict I hav.e no.doubt now 
that the proper course would have oeen to question them under section 
303 of the Code of Criminal Procedure~ but I do dou'bt whether the 

· course I took, of sending the jury be1ck after further expl~ining the law 
to them, is a . positive i:!legality and vitiates the subseqite·nt verdict. 
What was required was to ascertain the opinion of the jury on a ques- . 
tion of fact the law beating. on which had not been properly explained 
to them before they first retired. I attained this object by explaining 
the law to them and giving them time to think it over instead of asking 
cut and dry questions which they would have to answer without leaving 
the box. I am conscious of the fact that in criticising my own procedure 
it is-difficult if not impossible completely to eliminate personal considera-· 

.::;·~i}~i;:_Dutt~.~- ~.?tJ>.reJ?~~A- ~~~~, J~-~;;~~-.. e::~:,_no~::?E;.der .consi4~:~.:. 
· ·~ .tiQ!} .. Js ~a . pQ!HtlV.~ )~l.~gahty~,- ;.:(£.!t.-~~- D9 .mqr.~,.t:h..aQ.,~IVIT~.g~l.apty,_ ~ecbon. · 
~-53i of th'e . Code-of Criminat ·.Proceoure '"will apply. · Sectio.n 12- of the 

Lower Burma ·Courts Act, I "goo, gives tliis Cou~t the ·power of review, 
similar in nature to the power . conferred by section 434 of the Code of 
Criminal Procedure. . In Queen-Empress v. Appa Subhana Mendre (7) 
it was held that section 537 applies to proceedings uQder section 434, 
one of the reasons given being that the power of review is conferred by 
section 43-t- I do not think that ruling has ever b~en dissented from, 
and I do not doubt that section 537 applies to proceedings under section 
12 of the Lowet Burma Courts Act. That section reads (( subject.to the. 

' provisions hereinbefore ' contained" (sections 529 ·to 536) "no finding, 
sentence or order passed pya Court of ~.:>mpetent ·jurisdic~ion shall b_e 
reversed or altered in revision ott account of any·:·error or irregtilarity 
in the proceedings during trial, unless suclt error or irregularity has in 
fact · occasioned a failure of justice." It · ca~mot be . said off hand that. ·. 
the itregularity now in question has occasioned a failure otjustice i it:. : 
might· be said perhaps after examination of the evidence. · · ._.' . :. · 

<1> (r884) I. L. R., s·aom:, 2oo. ·· 
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The proposition that sending back th~ jury was ~ot illegal and does 
not vitiate the subsequent verdict has some support in the Bombay" case 
which I have just quoted. Two prisoners were charged with murder, 
and each of theJ;D. with abetment of murder committed by the. other, 
The jury returned a '\ierdict of guilty, which on their being questioned 
was found to mean abetment of murder by some person unknown. The 
Judge said he could not accept this verdict beca-use it was not a verdict 
on tlte indictment. The Advocate-General then applied to be allowed 
to add a charge whicu would fit the verdict. A charge was framed but 
it was not:-Specially ~xplained to the prisoner, and thejury were sen~ . 
back, and after deliberation returned the same verdict as before. The 
J.udge referred under section 434 the questions whether he had powf'r 
to add the third charge and whether the verdict returned on the third 
charge was a valid one in presence of the fact that the prisoner was 
not specially arraigned on it: The Bench by a majority held that the 
Judge had rio power to alter the charge, and unanimously held that the 
verdict returne·d on the third ch~rge was valid . . The last ground which 
the Bench. gave for their decision was that the first verdict might have 
been accepted under section 237 of the Code of Criminal Procedure 
although there was no charge, but if that paragraph of the judgment 
had never been written the result would have been th same. In the 
case stated it is recorded that after the Judge had refused to receive the 
first verdict he s~id, 11 it was necessary for hian to explain the law to 

. the .jury, and then he should ask them to consider their verdict." Then 
follows the new charge. On this the learned Judges observed :-

"It was furLher urged that the jury had returned their verdict when the new 
· charge was· framed, and that .the learned Judge acted withoutj!Jrisdiction. We 
think however that by 'verdict' must be understood the fina! verdict which the 
Judge would be bound to record, No such verdict had been returned when the 

.. Judge proceeded to frame the new charge."· . 

:.~· · _ T~~~ ~~.in tn!llis.t~li~~QJ.~.~i.9u.o.~i.!.~~xpcmtt~~t th~j'econd· :v-erdicr was 
'valid,-and it follows that· refusing to acctpi: the· first verdict and sending. 
back the jury was uot an incurable illegality. The fact that the second 
verdict was identical with the first mak$!s no difference. Th~ jury mjght 
have made their second verdict "Not.guilty" and· if they had done so 
lhe Judge would have been bound to accept it. Ev~n in the last,p¥a
graph of their judgme~t tl;l.e Bench say tllat the fact that the Judge 
_might have accepted the first . verdict did not affect the Iega,Iity of the 
second verdict. They ·never suggested tha:t the · sentence ~hou.ld be 
passed on the first verdict. . They found that the secon~ v~~dict was 
vali~ and ~hey directe4 that sentence sh·:>Uld be passed. · 

As both · my learned colle;~.gues hold that there was illegalif:'J-.in · 
dealing with the. verdict, and that the second verdict and the . sentence 
must be set aside, if is not necessary. tq express a definite opil\ion.on the 
qu~tion wh:ether, if there had been no .eripr of law except misdirection, 
PW" d~ty would ·have been to examine the evidence and see whether 
ti1ere was sufficient to support the verdict. I would only say that lhe 
N~w SQuth . Wales case .of Makin does not seem to bind us here. . It 
w.a~ a .de~ision .vn a ~ase of improper admission of evidence, which 1$. 
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not quite che same thing as ·misdirection, and it decid~d a question of 
amendment' of the common l.aw by statute. · Here we are not concerned 
with the law of New South Wales·. In Subrahmam·a Ayyar's cas~ 
there was no question of either misdirection or improper admission 'gf 
evidence, and I do not .think the remarks 'of ~h~ir ·Lordships of the 
Privy' Council can properly be held to prohibit this Court from exami- . 
ning the evidence and deciding questions of fact in case of misdirection 
only when the case comes before it under section 12 of the Lower 
Burma Courts ·Act. . 

1 agree that as a majority of this Bench finds that it wa~ illegal' to . 
send back the jury instead 'of questioning them under seclion 303 of the. 
Code of Criminal Procedure, the conviction and sentence must be set 
aside, but the accu~ed should not be acquitted.· l think there is no 
doub.t at all . that we ou.;ht to direct a new trial if we have authority to 
do so: The question whether we can do so is a diffisult .one.. No case 
has been found in which an Indian High Court bas made such an ord.er 
under section 26 of the Letters Patent, but on the other hand. no case 
has been found in which it was said that such an order could not be 
passed. I cannot agree with the learned Chief ] udge that the case of 
Subrahmania Ayyar is one in whi::h it would have been appropriate on 
the part of the Privy Council to pass such ·an order. The offence was 
a far less serio'us one than murder, the judgment of. ~he P.rivy Co.uncil 
was delivered about I 8 month$ after the trial in the Hi6h Court, and 
there might be many local f~C;ts about which a Court sitting in England 
would know nothing, which would make it inexpedient to order a new 
·trial. A sufficient reason tor the High Court not passing such an order 
would lie that they held that the error was not an illegality. 1 have 
searched, and failed to find any case under section 26 of the Letters 
Patent, .in which a·n order for. a new trial w~uld seem to be appropriate. 

_If section 12 of the Lmver Burma Courts Act stood alone it might 
.. b~:,tl~~ug9Ph3.~ ~~e ·~q~<is .'~91a1 ;p~~~ ,~!Jch j}!qgm~n,~, . order :>r sen-.. tJ ...... ,, .. ..... .... . d .. ... - - ~ ·1 · .. r· th .. . ·-----d· .. ··--·~·- ·::t · -1 · th· · d .enc.e ... COJ.'l'.eSp.On !.Ilg .e;<.aC~-.J .. : 9.: , .~ "pfl:f_l::~- JJ}g, .:_ ro X,~. ter •e JU g• . 

:· ment, 'order ·or-·seiifence 'j'i<rssea·\Yy Uie·judge" !mtited the orders wbich 
the Bench could pass to orders of a nature akin t.o the order ::>assed by 
the Judge j but this view must be modified oy comparing se;ction 12 

\vith the two enactments of earlier d,ate, th_e Letters l-'atent section 26, 
and the Code of Crimin<~l Procedure ~ection 434· · · 

The Letters Patent· empower the Court only to alter the sentence,. 
and to pass judgmt:nt or sentence. Section 434 empowers the Cot~rf 
to alter the sentence and pass such judgment or or.der as the Court' 
thinks fit, rthink this gives the .Court very wide . powers and the\. 
word "-order '1 is clearly not li,nited by reference to any order passed ·. 
~Y the Court of original jurisdicti6n. · J_ cannot think that the ·power~ ; 
of this Court under section 12 of the Lower Burnta Courts Act are less l 
than its powers· under section 434 of . the Cod'e of Criminal Procedure.: .~ 
The addition of the words "judgment, <'rder or" in one p lace and o( 
11 sentence '' in another place cannot reasonably be held so _to liMit its~-
meaning. · . . · ·· 

If we ~et aside the· conviction and sentence and discharge · t,he 
prisoner the executive authorities cannot pn>perly lef 'h~ matter . rest 
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there. A fresh prosecution must be instituted. It seems unreasonable 
that the Magistrate should be required to record the evidence again 
and make a fresh commitment. • 

The learued Advocate for the petitioner expressly admitted that a 
11ew trial could be ordered ii there· were no error exct'pf misdirection. 
If that be so where an alternative course is .Possible, namely examining 
the evidence and deciding on it, a fo rtiori 1t is possible when there i.s 
no alternative but discharging the prisoner and leaving the eKecutive 
authorities to take further action if they think fit. 

1 would therefore o~der a new trial. . 

!}!!jj~~ f!r:der £n_ th~ case U(as as follo7!Js ;- · "· ' . 
in accordance with the finding of the majority of the Full Bench) · 

the order is that the conviction and sentence be set aside and that& 
the accused be released I rom custody . 

. Full Bench- (Criminal Revision). 

i90S. 

H:u GTJ 
. "·. 

KtNo:RroleJSROR. ; . __, : ~ 

Before the Hon'ble M r. Har1!ey Adamson, C.S./., Chief Judge, Mr. Criminal ReviiiJ 
· _ Justice Fox and J4r. Justice Irwin. No. 923 of 19~5} 

HLA GY I t1. KING·EMPEROR. July zoth, 
¥r. Eddis-for the applicar.t. 

Advocate. I Mr. McDonnell, Assisiant Government 

R~trial of accrtsed-con·-viction and se;Jtence by Judgs if High Court sit side 
by a Bench-Criminal Procedure Code~ ss. 403, 423, 4341 439, 273, 33J-LII'/Jier 
Burma Courts Act, 19001 s. 12. 1 

The accused wc:s convicted at a Cr iminal Sessions before a Judge of the Chief' 
Court and sentenced\o death. In a proceedin~ under section 12 vf the Lower l>uraua 
Courts Act, 1900, the -conviction and sentence were set astde by a tsench on the 
g round that the verdict had .nut been .arrived · at in dae course of law; but the 
accu~ed was not acquitted. 1 he Distt ict Magistrate the11 touk cogmzance ul the 
~e ;~b"ainst the accuseQ. and tran~ferred it to a subordinate t\lagistrate for inquiry 
·with. a ¥iew to tne recol'itmitment ·c. I tite accused. . . . . 
. In. ari appficati'on· for .revision . ..in llehah of tte accuted, it was argued th.at \he 
District M<~gi~trate's c:der was illegal, inasmuch as the original commitment was 
still .valid and subsisting, and the trial .upon that Cl)mmitmem had not been completed. 

held-after relerence to sections .j.23, 434, and 43J of the Code of Criminal Pro· 
cedure, and in view of the provbions of sections 403 read Wtth 273 and J3:1 that 
the Distrio~ Magistrate's order was lt:gal. 

This is an application' to revise and set a~ide an order o£ the District 
Magistrate, Rangoou, by which ht ordered the arrt"st of the applicant 
and his production be{ ore the Western Subdivisional Magistratt", with 
the view to the latter pro~.:eeoing under Chapter XVIII of tht Code to 
inquire into an offtnce of murder, and to the applicant's committal on 
a charge of such offence to tl>i.o; Court for trial. · . 
. The grounds ·on vroich the present application is made are as fol· 
lows:- _ 

·. 

(1} There is still a valid subsisting commitment of your peti
tioner on the same charge, the trial under which is pending 
before th_is Court and is still u n~ompleted. 

1905· 
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(2~ There -is no provision of the law by which two tnals can . 
proceeq si!IJul4:r.eously against an accused on the same 
charge. .. · 

(3) Until the first commitment is £et aside or the trial thereon 
brought to a !~gal conclusi~it;. no other Court has juds
diction or p(:>wel:"' to deal withtl:ie case except this Court. 

{4) The circumstances under which alorie a further enquiry can 
be ordered have not arisen, ·and the District Magistrate bas 
no power oi jurisdiction to order a further enquiry. .n 

(5} That wlien a case has been com·mitted to Sessions. the 
sl'bordinate Courts have no power 'or jurisdic;tion to take 
further evidence excepf under the pr9visioo·s of section 219 
of the Code of Criminal Procedure. 

(6) That"the or1er of the J?istrict Magistrate is not justified by 
~ection 204 of the Code of Criminal Procedure . . 

· (·7) :That your petitioner ha.ving been released by order of this 
Co~rt, no Court subordinate thereto can arrest your peti· 
tioner. in respect of the same .offence in the course of his . 
trial for which (st'c) he was released. 

(8) That no Court but thill, Court has any jurisdiction to ·deal 
with this case, nor with the trial of the charge against your 
petitioner. · 

These grounds origit.ate from a misapprehension of the real effect of 
the Magistrate's order. He has not ordered a further inquiry under 
section 437 of tht Code, but he ha? taken cogni2;ance of the offence 
alleged agaimt the accused under section .190 of the Code, and has 
t~ken action under sections 65 and 192. . · · 

The question is whether he had jurisdiction ~o d\> so. · . 
All the grounds are based . on the contentioi;l set forth in the first 

ground to the effect that proceedings agains~ tJ!~ ,petitioner .. on the 
.. s.anie. ·c.harge, ~-~·thaf~n wli.ii::h':tl!e- P~tr~ct .. Mag.istrate made the order 
·~!)rnplai.ned of, are st!ll:P~~~~:'!'&:l!~(-?i~ ·t!.J!sJ;:_oyrt,·-:. ~· .: 
· · The fads-·stiifed - in the first paragraph of the ;)petition themselves 
controvert this ground. · • 

It is stated that the petitioner on i:he commitment of the Western 
Subdivisional Magistrate was tried at the last Criminal Sessions of this. 
Court and was convicted and sentenced. ,._ . 

On a proceeding under sec~ion 12 of the Lower Burma Courts Act, 
xgoo, the conviction and sentence were set aside, but the accused was 
not acquitted of the offence charged against him. 

Upon the order · of ·com mit tal there was a .trial. which ended i·n a 
. record~c;l verdict of guilty of inurder, on whicn.jtiqgme11t of guilty-of 
that offence was recorded; and sehtenc~ ·was P,aSSed. . . . . 

Tlie Bench of-this Cou'rtin the ·proceeding 'under seCtion 12 of the 
Lower Burma Courts Act held that such , ·erdlct had not 'been arrived 
at in -due course' of law, and set the judgment and _sentence aside.-

The. conteiitio~ put forward on 'behalf of the applicant 1s that the 
proceedings were regular up to a certain point, and that the proceedings 
up to that point not having been set aside, the trial is. still.. before Uiis 



Court.- j&pecially it is said that the origm~· co~.tmitrp~nt J5 .~tiil iii for~e. 
-. We we}:e strongly urged to -~eep from ou~ mmds what_1t IS open to a 
High Court to do under sections 423 . and . 439 <:>f the - Code in _a case 
which comes .before it on app~al or revision from a Divisional Session~ 
Court, on -the grounq ·th-~t a -trial by a High. Co~rt is quite distinct from 
a trial by such Court, and _ sec~ion 12 of ~he .Lower Burma Courts Act~ 
and pr~umably also secti_on 26 of the Letters ~atent of the High Courts, 

. and section 434 of the Code of Criminal Procedure, are self contained. 
Yet it wa5 argued thatothe power given by section 423 of the Code to 
order a retrial showed that an order of commitment was valid and sub~ 
sistifig until there had been a trial_ whi~h had ended in' a finding of 
conv:iction or acquittal or ~n a discharge of the accused: · . · . 

The argument is somewh_at inconsequent. It is sufficient to.say that 
in the present ~ase there was a tr~al on_ the orde~ of _coU?,mitment, and 
that that trial elided in a conviclion an·d sentence. The order of com
mitment was thus satisfied, and riothing mote remains to 'be done on i~. 
The fact that in cases from a Divisional Sessions Court the Code gives 
power to a High Court to order a retrial up·on an original commitment · 
canriot affect the questi~n of whether that order has been complied with 
by the first trial. Prt" ma fade and bit for the provisions of the Code 

. iri i:a.Ses. arising in . pivisional Sessions Courts the commitment order ·is 
exhausted by a completed trial following upon it: . . 

Assuming thlt section 12 of the Lower Burma Courts Act, section 26' 
of the High Courts Charters, and ~ection 434 of the Code. of Crimina!{' 
Procedure do not contemplate . an order for a new trial being made, 

. when a Court acting under one of those· sections merely sets aside a . 
conviction and sentence pronounced in a completed trial, which is the 
prese'nt case, the accused is in the position in which he priginally was.· 
The Code itself iri ·sectiqn.273 and section 333 contemplates that after : 
commitment an accusea-nr~·b~at'e'd~in"'tfieposition of. being liaqle to ' 
be ·proc~eded- against de--novo upori a fresh-commitment order, for .under: 
secti()n ,ioj--an entry on the. charge' under sec~ion 273, and,under.section\· 
333 a·"Sriiy9f proceedings, does not amount to an acquittal, unless in the ~ 
latte'r_ case the Judge otherwise directs. . 

That being so, it is clear that a Magistrate who for any reason con·~· 
sid,ers· it proper. that · an accused should be further prosecuted, woul$1~·
~:ve to tab cognizance of the :case ul)der section xgo. Thet:e is no 
_means· of his_ bringing the _q1se be_fore the High Court again unless be· 
does so. - If he could not do so the provisions of section 403 regarding 
an· entry under ,section 273 and those of section 333 regarding a stay 

. 9£ proc;eedings without ~he order of l:he Judge· not being an acquittal · 
would be futile. · . · These considerations emphasi:t.~. ~he fact that even when there has not 
been a trial the cQminPtme!lt order mf!y no longer be sub~isting. 

. The main provisions ·however. by whtch a Magistrate must be guided 

. iQ considering· whether he has· ?OWer to take cognizance of or. to pr9-
ceed wi~b-··a case are those contalne9 in section 403 of the Code of Cri-
mibal._Procedure~ · _ .. 

Uanaccused has been convicteq or acqu_itted of an offence charged, or 
which -might-bav~ been charged on the same facts, and such conviction 

t. _ . 
HL.i G~J 
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or acq1,1ittal remains ill force; the accused is not ljable_ to be tried. :\gain 
for any such offence ;'but ~f' the case cannot be brought within that 
section t~ere is nothing to preven_t a District Magistrate taking cogniz
Al!..~~--o.f ai! ,.?ffence .. u.nd~r §e<:ti<?_n I9? and~ ta~!.~.g_ acti.o~ uu.dei' .. sec.tiQn 
-.~9..?.~.9S s~ct10n 204 of the .Code. · · • 

Civil Revision 
No. :18 of 

1!)0$. 

June 22nd, 
190$. 

· Altho•Jgh-the Magistrate's order doe!" not sh~w that he clearly appre
hended what his powers were, and unde: what sections his action was 
justified, it was in feet justified, and there is no ground for interfering 
with it in revision. · 

The application -is dismissed. 

Before Mr. Justice Fox. 
HOS'5AIN -1SMAIL ATCHA AND ANOTHER '!I. EBRAHIM MAHOMED . 

MAKDA AND ANOTHER. 

Mr. Aga~eg-fot applicants (plaintiffs) 1 Mr. Ginwala-fl?r respondents 
· . · (def~ndants). · 

Landlord a1td tenant.--suitfor rent again<t sub-lessor. · 
\Vhen a lessee assi~ns the remainder of the term of his lease, the original lessor 

may sue either the on gina! lessee or the assignee ro_r the rent of the period for which 
the sub-lease is made. 

Kunhanujan v .. Ahjelu, (1889) I. L. R. 17 Mad. 296, followed. 

By a registered deed the plainfiff-applicants leased a room in a house 
to one Mahomed Ebrahim Mainsa for five years ending on the 31st 
October 1904. 

By a document dated the qth March 1904, the latter purported to 
~ub-let the roo:n tu the defendant-resp'>ndents from the rst April · 1904 
for seven months ending on the 31st October 1904. · · 

The plaintiffs sut.d the defendants ior rent' for the seven months. 
In law a sub-lt'ase for the w.hole of the·remainder of a term is hdd to 

be equivalent to an assignment of th~ term--::-'Woodfall or~ Landlord and 
Tenant, Chapter V!I, section 5 ta),-:-and the original lessor may sue 

.. the su b-lf'ssee or assignee .. on . c.ove.na_nts . p,u~nj11g . ~it b. the· Ian~-. As 
,:-·poin~~o -out ,by-Mr. Justtce,Muttusan::i ~-yy.i-r:. in 'K,un.h'fJ.:n.ujan v.'AhjeLu, 

·:::·. {!)'; insi.tch ·a. case .. tne·ori·gtn-::ltl.e-ssor:nra:y s.u.e-tbe:o.rigina~ lessee upon his · 
expr.ess covenant, and also the assign ee upon the p.rivity of estate, 
_though he c&n have execution against one only. · • 

in the present case the original lessors sued the assignees only . 
. In my judgment the plaintiffs were in law entitled to rr.cover·the 

r; nts sued for. The de;ree of the Small Cause Court is reversed, and 
there will be a decree for the plaintiffs for the amount claimed with costs. 

Ci11il :Jnd Appeal 
No. sof . 

Before Mr. Jus#ce Irwin. 
KA'UNG HLA PRU v. SAN PAW. 

190~. 
Mr. P~t£t-for the appellant' I MJ: Lambert-for the respondent ... 
. (plaintiff). (defendant). . 

· "·Land suit "-suit for rent i>f land-second appeal-Lower Burma Courts Act, 
• · 1.900, $$, 2 (b), JO. . . . . · 

Evidence-claim to r,ent of land met by rllegation that the la1id is tl:J{tndant't 
-s'ssues-Evidence Act, ss. 2, rr, rt6. o • . . 

(x). (l889) J. L. R, 17 Mad., 296. 



. LOWER . BURMA.: R~LINGS . 

. A right to rent .of land is a right or interest in immO"eabl~ . property) and .a · suit 
for such rent is a land suit as defined in clau5e (b) of sectjon 2 of the Lower 13urma 
Courts Act; I goo. A second appeal lies in sucli a case under section 3•) of the 
lower. Burma Courts Act, 1900. • 

• 'J:aung.S.eitz Thaung v. Maung Shwe Kun, (1904) 3 L.B.R. 47; Ma Dun v. Ma 
Pa U, ( 1903) 2 'L.B.R. 124; oreferred to. 

Where a plaintiff, alleging a sal~ of certain land to him by defendant followed 
by a lease from him to the def~ndant, claims rent of the land from defendant, and 
the defence is a denial o£ the sale and lease, the lease is the £c:.ct in issue. . The sale 
is not ;; fact in issue, but it is a relevant fact. .. . 

Appellal)t sued· for 257 baskets of paddy, or its value Rs. 92-S-o, as 
rent of paddy land due on a written lease for one season. · The l'own
ship Court gave plaintiff a decree, which was reversed on appeal' by the 
District Court. Plaintiff appeals both on points of law and on facts. 

Respondent takes a preliminary objection that no second appeal lies. 
It has not been seriously argued that a suit for rent is ·cognizable by a 
Court of Small Causes outside Rangoon and that point was disposed of 
in Maung Sein. Ti.aung v. Maung Shwe Kun (1). A $econd appeal 
t11erdon:: lit.s under section 584, Civil Procedure Code. 

B'.lt respondent says that a suit for rent is not a land suit as dellned 
in section 2 1 clause (b), of the Lower Burma Courts Act, tgoo. If this. 
be so, -there is no ~econd appeal on ·questions of fact. No authority 
wascited on .ei~herside, but (find thatin Ma Dun v. MaPa ·u (2} Mr. 
jt.Jstice .Fox hd'tl that a suit for a declaration ·of title to paddy as rent 
of land on which the paddy was grown was a land suit. I agree with 
that and l think that a right to rent of land is a right or interest in irn-

. moveable property. A second appeal on facts is therefore allowed by 
sec.tion 30 of tne Lower Burma Courts Act, 1900. · . 

. Appellan.t s~ys tha~ _the Court o_f first appeal we_nt bey~nd the i~sues 
and erred m.mtroduGmg 2 quest10n of btle. It IS adm1tted that the 
land formerly Q.eloQged to.the"respondent. Appellant alleges that he 
bought ·ihe lana ftoin res:pon.dent for Rs.· '300 in: r:897; and.thereafterlet 

"it·yt:-ai-fiy .:yeartolhe responclc::nt:: .. Respondent totally denies the sale 
and the lt:asc and says· he mortgaged the.land to appell'ant for R~. 150 at 
4 per cent. per mensem interest. The only issues framed by the Town
ship Court were whether respondent signed the lease and what ·is the 
price of paddy. The Additional judge o~ the District Court says in 
his juogmt:nt that the poi~ts in issue were (1) whether the land was 
sold to plaintiff by defendant, and (2) whether it was rented by defend
ant trop1 plaintiff. Here the learned Judge was wrong. No question 
of title arose on the pleadings because ·if the lease were proved the 
dt.f;;ndant would be estopped by section I 16 of the Evidence Act from 
clenyirig hi.; landlord's title. The issues framed by the Township. Court 
were · qujte correct, though th-:: first might have beeri more .tersely 
worded. · ' ~ · · 

But when the appellant· gnes on to argue that the District Court 
erred in co~s.ider.i1_1g the q uesti<>n of the sale at all, I cannot agree with 
hiq,1. 1:he fr.ct in issue is the leas~, 'but .evidence may · be given not 

KAUNG HLA 'PRV 
'11. 

SAN PAw . __. 
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. ·ig'o.S. ~hly of facts in isS{\e ·but also of relevant facts. Both are defined in 
·k~v'No HI.~ PRu seCtion 2 of the Evidence Act. ~f !lppellant can prove the. ~s~e to. him 

v. ·. he makes the fact of the lease highly pr_pbable, and the evidence of the 
'S4N- P.tw. sale is relevant. under section, I I (2). lf respondent can prove that 
~ he did not sell the land, the fact that be did "not sell it is inconsistent 

with the fact ofthe le·a:se, and is therefo&e relevant under section 11 (1). 
In every day terms, the fact of the s:1le . is corroborative of the fact of 
the lease. Therefore evidence relating to .the ·sale was rightly a<! mit ted 
(though the sale ·was not a fact in issue) . anJ was rightly considered 
by the District .Court, though there is some grom~d for thinking that 
.the appellant was prejudiced by · tlie error of the District Court in 
regarding th~ sale as a fact in issue. · 

It remains to consider whether the District Court was right in rever
sing the finding of fact of the Township Court that respondent signed 
the lease Exhibit A. It is more properly a counterpart of a lease, as 
it is an acknowledgment by the tenant that he rents the land and a pro
mise to pay the ~ent. It is not alleged· that ·any writteri lease signed by. 
the appellant extsts. · 

One reason the Additional Judge gives for discrediting the revenue 
Surveyor's evidence is that the parties did not sign the foil of Register 
IX, (Headman's Register of Mutations), though they signed the counter
foil. This is a surp.rising remark for ·such an experienced officer to make. 
~here is a place for the cultivator's signature .on the counterfoil but 
not on the foil ; and the reason is obvious. The counterfoil is the 
cultivato~'s report tQ the tlzugyi and is therefore naturall:fsigned by him. 
The foil is the t/zugyi' s certificate that the cultivator has madea report to 
him. There is nQ reason why this should be sign~d by the cultivator . 
. Aho.ther -f<:ct which in the opinion of the Additional Judge 11 dis

credits the transaction". is that the rev~n~e· ha~ all along been paid by 
th~ defend~nt: . I cannot find the plaintiff's ·statement to this effect, 

::b·ut',- aisumirig .. it· to·,be ·so,-:if ·is 'a ' vtrry~:comrnoR> arra~'t&~!Dei.?:.t . t~-~t t~e· · 
-:-tenant ShOlilcf'pay.. :the-· teV.eilue·: . Tlie-· tearned" Judge ·omits to . notice .. 

respondent's a:dmjssion that he knew for the last 'iive yeats that the tax 
receipts were in ·the appellant's name. He ·must have kn·own 'that a 
change of name. in the tax receipts is usually the result of a report in. 
Register IX, If he did not sign the entry in Register IX ~e ought to 
liave·exposedthe forgery fiyc:r,.years ago. . 

Exhibit B bears evident marks of fraudulent alterations, but the 'fraud 
seems to have lleen aimed at the 'stamp revenue alone, by ·the use of the 
leas.e . ~f 1901 again· in· 1903 as a lease to another person. I think the 
Township Judge's opinion tt,at it s~rved its purpose as a specimen ot 

·~~e~:n J'aw's si·gnature is · r~asonable. . San Paw acknowledged one 
··genuine signature, that oll .the back~ ofthe summo~s for 8th January. · 
.-r:pis, h~.~ ~n,e ve.ry m;uked characteristic in common with the signa~ures 
·on E~lhbits A, ~. C. . .. . 

The ·alle'g~ion that the sale was oral, while the yearly 'le~s were 
·:w!ift~~i · !~ ~~~ i~ my ·opi'n~on :sufficie!lt \o discredit -plainti~'s story. As 
· the leases commenced lmm(;!dtat~y.aftcr the sale the plaintiff may natur
ally have thought one dQcU:IJ!.ept. sufflt~n.~ fo ,s<\fegu~uo his title against 
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·his brother-in-law's possession. The learned Judge remarkec o~ the 
absence of evidence of payment of rent. There is no question but that 
payments were made to plain!iff ; the defendant adduc~d e:vidence of 
them himself, as.payments of mterest. The only question IS whether 
"they were interest or rent, The evidence for defendant seems to rr.e 
very sketchy and I a.m no.t incli~ed to place much reliance on it. 

~~5· 

~AUNG·H~.l P~u 
"1). 

On the whole I thin.k the Judge who examined the witnesses took a 
reasonable view of the evidence, ana I do· not· think the District Court 
was justified in inter£eriMg with his finding. . 

I reverse the decree of the District Court and restore that of the 
Township Court, with costs in all Courts. ~ 

SAY PAw. 
·-- · 

Before the Hon'hle Mr. H. Adamson, C.S.!., Chief Judge. 
. KING-EMPEROR '1/, CHAN E AND Ol'SBRS. 

Foot·race-pwe-L()'IJier Burma Villags Act, r88g, s. 13A. 

Criminal Revision 
Nv. 1045 of . 

1905· 

In the absence of a Notification by the Local Government under ~ub•section (3) 
of section 13A of the Lower Burma Village Act, 1889, a foot·rnce is not a pwe for 
the purposes of that ~tion. · 

This case bas been submitted for revision by the Sessions Judge 
of the Delta Division. 

Two men ran a foot-race:for a stake of Rs 5-8. Two umpires were 
appointed. A crowd assembled to watch the race, and there w~s much 
betting on the result. The two umpires, one of the competitors (the 
other absconded), and 17 of the spectators were prosecuted for bplding 
an unlicensed pwe under section r 3A of the Lower Burma Village Act, 
as amended by Burma Act, II of 190-4 . With the exception of one of 
the spectators, all wer~, convicted and sentenced to fine. 

The learned Sessions ]t>dge has referre~ the case with a recommen
dation tha~ the convic~ions sb~u_l~ be r~yersed J n all the ca~es except 
those of'~~e co·mp~titors .~nd . ~he· LVI!~.'1Jrilp_!re§! ~.~ · _: _ .. :: ;· ... · ' . .' :.:· ... ~· ::: ~ 

· ' ' ·There can be ·no doubt that· the reco!l'mel)dation so far as it goes 
is based on good grou~ds. The spectators, even though they betted 
on the result, did not hold, promote, take part in or assist the race. 
The umpires and the competitors did, and they only can come within 
the provisions of section 1 3A. · ·· 

: But a fudher qu~stion arises, namely, whether a foot-race is a pwe 
as defined in clause (3) of section 13A, which reads as follows :~ 1 

"For the purposes of this section pue ordinarily means a puppet show or other 
theAtrical or dram3~ic performance, or a Mtive cart, pony, boat, or other like race 
held for public enterta~nment, whether on public or private property." · · 

The remainder of the subsection .need not be considered, because 
the Local Govfmment have not by notification declared foot-races to 
be p'll/es. Now if ~ foof'-race falls within the definition of p'IJJe it ·must 
fall within the general expressi0n, ·~other likP. race!' It is difficult to . 
see what likeness there exists · aetween a foot.race and a be1at-race, 
that would not. be found between any two races whatever . . But it is 
dear th~t the words ca:nnot be intended t~ embrace all races; w!~hout 
any exclusion. It may be. said however that the likeness consists in the 

August :zzst, 
. 1905· 
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fact that ~be race congregates crowds and renders desirable p~evious · 
,police arrangemenis. Even assum.ing this view, I d,., not think that 
a foot-race in Burma ~an be said to be of a like kind t,., ·a. pony
race or a boat-race, or a cart·race. Rad~s of those three "kinds hilve · 
from time immemorial been recogn:zed public entertainments in Burma, 
at which village often competes agai.nst villa15e, and even township 
against towpship. Custom has attached $pec~al pu~licity to them. 
They ·are notoriously public gatherings, at which it may be ex.pected 
that large · crowds will assemble. The legis1·a1ure with the view of 

· regulating such· gatherings, has· included them in the definition of pwe, 
and h-.s -requi~:ed that they should not be held without license. But a 
foot-race is a!l entirely different maW•r. It is not, so far as I am aware, 

· a recognized form of public entertainment in Burma. I must confess 
that until the present· ·case I have never beard of a foot-t·ace as a 

. Burma entertainment, except in the way of school sports. In ~tanclard 
works descriptive of Burma and its people, cart-races, pony-races, and 

· boat-races, are described among the entertainments of the people, but 
there is never a word about a foot-race. · So that even if publicity be 
taken as the test of likeness, it cannot be said that a foot ·race in Burro'\ 
is like to a cart-race or a pony-r:ace or a boat-race. On these grounds 
I must hold that a foot-race does not fall within the de,finition of a pwe. 

It may be that in certain local areas foot-races are coming ' nto 
fashi0'.'1 and that CO,z:troJ OYer them is as . neces~ary aS in the CaSe Of 
cart, pony or ho"~t races. If so, it is open to the executive under ·the 
last r>ortion of clause (3) of section 13 A to declare them by notification 
to be pwes iri such local areas. But in the absence of such a dec~ara:.· 
tion it cannot be held that they are -pwes as defined :n. the Village 
Act. · 

The convictions of all the accused are .reversed, and the fines· will 
be .refunded. · · · 

~ . . . . . . . . . - . . . . . .. .. .. -- .... - .. ···- . -
• •• • • ....... ·;:-.;.:-.....;;;.:. : ~ •• '': !~~-- •• :~: - ~ : · :"!: ·: t ~ r '; : . :~ : ·:.o~ :: ;·-:5- . t :: ::<· .... ·:--: :;~-c · 'i~ 

9r.•.rtf/.nal f?~:pf_is!on .:. :.B'ejo"-e .the .H(Jn~ble .M't: .. lf.ar.ve·y Adam.so.n~.f::.S:l.; .Chief Jtfdgc. · 
SYO; 722 0 · 

1905. . KING-EMPEROR v . KYAW D'UN. . 

July 17th, 1905. 
Mr. McDonnell, Assistant Government Advocate. 

Burma Gambling Act, 1899, section 'r7-evidence-ar"Yj1St-procedu"Ye-Criminal 
Procedure Code, sections 55, ui, ti4, rts. . . 

Section 55 of the Code of Criminal Procedure, •.898, does not empower thePoli~e , 
to ;:~rrest persons who are suspected .of earning their livelihood by unlawful gaming .. 

Kittg-Empe.,or v. Nga .Shwe U, (19~3) 2 L.B .. R., 166, referred ~o. . . 

There is a-considerable amount of irrelevant hearsay evidence in this 
case, ·b!lt there is some evid~;nce that ac~usf!d earned his livelihood by. 
unlawful gambling, and there is sqme evidence of repute. As . the 
accused bas not exercised his right of appeal, I. will not interfere in ' 
revision with the Magistrate's order. 

I think·that the witnesses wodd havt giv~n more relevant eviden<;e· 
ift.hey bad be('n properly questioned: The ·Magistrate's attention is 
direetedto /(ing-Emperorv.Nga .ShweO.(t)in whicflit is show·n . 

... 
( l) ·(f903) z f._. B. R., J66-. 
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·h~w evidence of repute sho~ld be elicited. The arrest of the accused 
was illegal. Apparently the Magistrate gave executive sanction to the 

• institution of proceeciings, and the Police. armed with this sandion,. 
arrested the accused under the .provisions of section 55 of the Code of 
Criminal Procedure, and sent him up for trial. 

Section 55 of the Code of Criminal Procedure does not empower the 
police to arrest persons who are suspected of earning their livelihood 
by un!awful.gaming. . . . . 

The Mag1strate shoufd have acted under the prov1S10ns of sectJonS\\ 
112, 114 :;~nd tiS of the Code. That is to ~:!y, he shnul<L, have made ~~ 
an order in writing setting forth the pa,·ticulars required by section I 12 \ 
and summoned the accused to appear in accordance with section I J4, !: 
at the same time attaching t_o the summons a CO!lY of the order under ' 

· section 1. 12, as required by section 'i 15. 

Criminal Reference. 

Before the·Hon'ble M"''. Harvey Adamson, C.S.l., Ch£elJ~dge, and 
Mr. Just£ce Fox. · 

KING·E~PEROR v. NGA PYI. 
Cri,;,inal Pt'ocerlur~ Codi, sect£on s6z-offences to·wMch applicable. 

The w9rds "theft," " dishonest misappropriation," and «cheating" as used in 
section 56-z of the Code of Criminal Procedure, t8g8, include only th.e offences 
punishable under sections 379,403, :md 417 respectively of. the Indian Penal Code 
and not those p,unishable under sections ;381 and 382,404 and 405, and 41S to .1.2~. 

The follo.wing n~krence was made by Mr: justice Irwin to a Bench=~. 
The findjng is not recorced with the precision requirf·d . by Sf'Ction 

567 (21 of the Code of Cri:nin<tl Procedure- but cqmparit:g the judg
; '.mel}~~ with Jh,e. cha9r~ it i~ clear that ltccused was convicted of . an 
::eff~J.!~~ punishal-lt> under sr·diol) .£! ·~<>.; . I~!di~~-_I~t.D;aJ. _Code:· : .·· " · 

. It Sef'mS to me ri'of very dear ·wht"ther section· s·6z of::~the Code of 
Criminal Procedure ~ pplies to 'the aggravated form of- cheating made 
punishable by section 420. · 

Th.e. section applies generally to ~ffences pun isbable under.the Penal 
Code . with not more than two years' imprisonment. Besides these, four 
offences are sprcially mentioned. Of these four, theft and theft ..in a 
house are puni..:hable with more than two years' rigorous imprisonment, 
and· that seems to beth~ reason why they .are specially named. Dis
lionest misappropriation in its · simplest form is punishable only . with 
two years·unde~ section 403, an aggravated form of it under section 404 
with more than two years. Che:-ating ~s punishable with only one year 
under section 417, aggravated fnrms of ch.eatin·g· urider sections <t:-r8, 
419 and 420 with' ]1lO(e than two years. Thus there seern~ to be no 
reason for ft'lentiooing dish0nest misappropriation and cheating by" 
name .in this section unless the aggravated forms are intend~d t'o be 
included,· th~ simple forms of both offenct>s are included in the general 
d:.scription .of offences punishable with not more than . two yeats' 

.imprisonment. There would be no difficulty about' the interpr·etation 
Qf th~ s~ctiQn but f9r the m~ntiop · q£ Qne1 n~d- 9nl,Y Ol}e of tile 

xgos. 

I<JNG·EMPBRO& 
'1/. 

KYAw DvN. -

Crtmr"t~al 
Reference 
No. i8 of 

1905. 
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aggravated fo~m~ of theft ,from. whic.h the .qatural infer~nce is tbat the . 
word·r, the~t, in t~e section,- where it first ·occurs, mean$ only simple 
theft'. punish'able under section 3 79· · If 11 theft" be construed iil ' this 
way, why should ' u dishonest ·misappropriation , and ' 1 cheating " b¢ 
construed i'n a different way? · · . · · • 

Under section I 1 of the Lower Burma Courts Act I refer to a Bench 
the qtf~st.ipn witether section 56.2 of.the Code of Criminal .-Procedure 
applies to 't~e offence of cheating and thereby .dlshonel?tly inducing the 
person: ·decetved to deliver property, under ~ectio~ 420 of the 'Penal 
Code. · · · · · · · 

The opz·nt"cn qf the Bench was as follqws :-
Adam,son, C. J .- If is not ea¥sy to understand wb'y the offences of 

theft, · theft in ~ 'building, dishonest misappropriation, and cheating 
have been grouped together at the commencemf;nt of section 562 of the 
Code of Criminal Procedure, and followed by a clause embracing ail : 
offences under the lndian Penal C<~de pun.ishable with not more than 
two years' imprisonment. Dishonest misappropriation in its simple 
'form is punisha,ble with two years' imprisonment, and cheating in it~ 
simple forni .i:f punishable with one year's jmprisonment, and both' of 
these offences would have ceen .. provided for by the section even if 
their special me!ltion had been omitted. It is, however, clear that 
11 theft·~ c~n only mean· simple theft, otherwise it would not have been 
followed by~· the~t ir. a building." An~ if theft can~ot be regarde~ as 
includi1ig' aggravated forms of theft, 'it s~ems to me that ther!! can be · 
no war_rant foli regat.ding d:shon~st mjsappropriatiol) ~1.,1d cheating as 
includi~g aggta"(ated for~s of these offences. I think that· e.specially 
~ft(!r the· guide that is afforded by th'e words ' 1 theft" and ''theft in a 
building" we are obliged to construe the words that follo\V; in accord
ance with the strict meaning that is given to them in the Indian Pen~l 
Cqde, and tliat 'we are not a.t liberty to speculate on the intention of 
t.he Legislature, and .to constcue. t~~· word_s aecordin_g t.o our own. nption~ 
or. ·whan:>tight ·"to·• have ·been ·-'enacted: 'r I "Woii(d· th'~efo~f:! ~ay that 

· .''·cheaii.n.ff" ·oni.Y:!n.cli.ides tnt: ~ffeiice .'punisliable i.mcfer sectio~ 417.of· 
the Indian Penal Code, and I would ·answer the 

0
question r~f~rred in 

the negative. . . 
F:ox, J . ......,I · concur in answertng the question referred in the 

negative. · 
---

Criminal Re'llision 
No. 79~ of 

.. ·Be(ore..tlze Hon'b/e.Mr. Ha.rv,ey Adamson, c.s:/.., CMej Judge:. 
. KING-EMPEROR v. PAN Zl. 

I 9os., 

June ~~nd, 19.05 
Lower Burma Village Act, r88g, section 9 (.3). 

· A ·breach· of rules made by the Coin missioner under section ~ (l) of· the Lower 
Burma Vi!lage Act, 1889, does not jus~ify :tc:onviction under secti.or 9 (.3) of th~ 
Act. ro !!Ut:>P.Ort such a conviction, it must be f!i'oved ~ha~ t)Je hea.dllJan made a 
certa.in".requisi~ion to the accused, and · that the accused refused or ~eglected to 
complfwith it: . . . • . . 

The ~~cus~ed has been conv.icted under s~ctiqn .9 '(2) bf t .heo Low~r 
Burma· Yillag~ Act, Qf eating the. flesh .'of.a l?ullock that d(e~ of sina:!l
p~x, au~ .hils b~~n £\ned. Rs. JO. Th~ ~pr!)Ce~dings show' an utter m~s-
CQ~ceRti~n 9f the pr9vision~ Of t.hat s~~tJoQ. . · : · ·. 



~~s.; -:: I~ reierrlng .the .case _tlienea'med.Sessiohs"~ Judge Jia9·-reriiatJCcil ~ ..... 1• :' 

"I would·suggest that , -Magistrates _lie ·instr:ucte_d by a · prin~~d-jq~g.: 
~ent .as ·to.· the 'iriteq)retatiori oLsecHon .9 (.~). of ,t_he V.iJ~age<~ct~ 

KiN a-E!ilrli.itoi: 
. Magistt:ates are. inclined to act as if ·secti'on 9 (:z) ~tta!=he~ ·a penalty t~ 
~he or-each of any rules rPade by the ·com:mlssidner: unMt' se~ti91H> (ll 
9Lthe .Act, :whereas it only does so indirect.ly. and inCidentally, in cas~ 
where in breaking any .of ·these tules, the pei:$On· in. f~ult · alsq fa~ls tQ 
comply with a requisition d\lly made by th_e headm:an unac{r section·.g 
of the Act." ·. · · :. 

Tpis-ls a qo~rect exp~sitio~ of t}le Jaw!_ . The essen~e ·of an effence. 
under section-9. (2) .of .the Viilage Act,. is refu~al _or neglect to .to.mplyJ 
with the requisition. of a head~an. Certain rules have l?een i.!)Su~!i; by; 
competent. authority prescribing t4.e duties of headmen. : B~f. J4ey:· 
c~nn9t be:treated as a PenatCode, for: the bread~ 9f wJllc;n ~ny villag~r: 
c.an p~ ~onvicted. _ It ·m!-lst ·be , proveq to sul>port ~ co~yictio.p ~;~:nd~~
section · 9 (2) of . the VIllage Act that the headman made a. c;~·r~a~n 
requisition to the accused, and that the accused refuse4. c;>r Qeglede4 
to comply with it. . . . . - ' . . ·. . 
. The conviction· is set asi<:le and the fi!le m~st be refun~ed. 

F~Ji Ben~h-(Criminal Refere~ce~. 

Before the Hon'ble Mr. ·H; Adamson, C.S.I.:- CJ;{ef Jfiilg'!~ 
Mr. 'Justice Fox and. Mr. Ju~tice Irwin·. · · 

~ING·EMPEROR v. PO Y~N. ·-

Mr. Mc!Jonnell, Assistant Government Advoca.te. 

l)is~harge of accused-,power. oi District . Ma~·;er~i~ t~ ~;-d~~ ju.rths f. i~quif(y~ 
.. · _ .. Crimin~l Proc~(iure Cotle,. s~ ·43'1· · . . · . :• :: .-

·. , Ull~~~:~h.e: P.!;'9V!:.io!)~,.o( ·.1>~!i.t>!l..4:,7. ~f ~~e .'C~de ~f C_riiJ!.in.al . Pr~e~!lre.o;· IS98, 
the .D i*ict Magis.trate ts coJjlpetent ~i> .d!r~ct .fu.r.~her inqt)iry .after the di~h.arg~ o,f 
~ri.a~cu~ed :even when :~c further -evide!l~e._is :.~orthcoming, alld' the ,f!,l.~he,r inqijiry ' 
entatls me~:ely a reheanng on th~ same mat~rtals. _ · ' · ,. . · . · 

Hari Dass Sanyal v. Saritulla, (1888) I. L. R., 15 Cal., 6oS; -dissented fi·om in 
Part. · • . .. · 

Cr,own v: PJ Ka, {IC)ot) I L. B. R. 100, over~ruled.... .. . . 
KitJg~E.mperpr v. Pytf:P i, ,(I9<>3) 2 ~.B •. ~. 27,fqllgw~, . . . _ 
The fo}lowing reference was made to _a FuU Bench by Adamson; 

C.'}.:~ : . _, - . -· ; .. . :... -
The accused . ..;;as· discharged .by the Senior.· Magistr#~1 . iugl tlie. ¢.~~e 

carne _qefore th¢ DistriCt ·Magistrate of P~gu 'in 'r~vi~ion. ·The Oi~(i{~t 
Magi~~rate c:~nsi~·ere~ that t~_t. actul?~~ ~~ illl;p;oJ>erly ~iscJ;.rii~M, 
tllat ·:on. tpe e~1dence· taken tbe~e wa-s ~ prr~~ Ja~te -~as:e }or· c~a~g~IJg 
and. trymg the accused and tta-t therp was· no furth~r ·eVlden<;~ · ava!J
able. Instead of e~er~ising_ the· po~et COJ!fe~t:d on h.im·by secti?n 4~7 
of :the· Code of Cnmmal Procedur~, . ~~d e.I.~her bt~se'f p1akmg or 
directing a subordinat~ rytagistr~te to: m~~- fu_rther enquiry, the Dis
trict· Magistr~te l:al! referred ~he case to .this <;qurt. The .accused · h~d 

11. . 

PAN' Zr.· 

Criminal 
. Refer•ncl 

No •. 3'J of 
1~os. - · 



~·~,~~~fllP~Ro_~ ~ 
an.oppo;t-t!I~!ty pf :showl~g cauS'e 'before the'DiS.tr-ict Magi~ti'ate,· and if 
is !J~pec~s~ry!tQ ~erye }liin :with a fresh' notice. · · ·._. ·.: '.' · · 
• Tn~ Distrlc~ Magistrate ,j~ referring the ·case has followed· the ruling · 

i~ Hari Dass · StpJyal v. Saritu/la (1), He he.ed not have .. gone so. 
f~r for Iris a'!lth<;>rity,.but might have quoted C.,rown v. Nga Po Ka t2) 
in wl}ic~ .it' was held · by t}lis Court that 1!;1 the ·case· of an acct,~sed being 
~?J.pr<;>perly discharged by a Magistrate when there is really no further 
t~quiT.y.- tpa~ c;:ap pe properly di~ected, .th~ proper tcn~rse is _ to refe~ ·to 

"· Po·YJN'; ,. .· . .. 

the High · Court. · ·. · "· · 
: : 1 am· referring tliis case to a Full Bench because I doubt' wheth~r the 
tpljng in Cr~1wn v: Nga Po· Ka (2) ·is in a¢cord~rice with. Jaw. -
· .TJte.r'!l.ling)s based on .the ~ase -quoted by the . District Magistrate; 
lfari pass. Sanya·l v. Saritu{la (r). Jn tb·at case the majori,ty of.a Full 
Bene~ of .the .Calcutta' High ·court held . that the ·District- Magjstrate 
had j~.J:"is~iction on sufficient grou.nd to set a~ide ap order of discharge, 
;1n~ dir~c.t either an additional investigation of the {acts, or a ·recon
sideration of the evidence by the Magistrate whose order is set aside; 
or a new Jnqu!:ty befort:: another )\1~gistrate, an.d : that amopg such 
sufficient 'grounds ai:e the omission to rake· evidence which ought to 
have been taken, the discovery of fresh evidence, mistakes of law; 
illegality or irregularity in the procet;:dings and .. the incorrectness of 
the first finding. · But they modified this general finding by adding 
that the discretion thcs conferred on the District Magistrate is a judi
cia~ .one; ' and -they pr9ceeded t~ · poi,nt ,out instances ·of its proper 
application. The Iean~ed Judges appea~~!l to considt:;r.that the process 
required two steps :- ·. · 

(x) Setting asi~e· the order of di;~h~r~e, arid . , 
(2) Passing an order in its .st~ai. Th~y consid~red that if in ~ 

ca~e .triable.' only by t·be Sessions· <;:ourt. in which further evidence w.as· 
· not ·availablei'-the . Di~t.riG.t Magist.r..ate : was .satisfi.ed.:that ·on ~he evi~ ' 

.. :. ;iJ~Iri:ihl\~re· ~)f~~- ~ ' t1~afc_a~e.'_'f6i ·caiilihlli:al; ~~e·'::WoU.f<L be ·e·;erci~ing a 
.. :~:-pro~r 'discreti~~ in·: · 9trecti-fig·a-commit~al as . e~rip.?wered by se,ctio~ 

~36, 'but that m a case of the same kmd pot tnable ooly .by the 
CQ!!I't of Session a~d. faJl.ing .wi~in s~ction 43 7 it was ordinarily the 
duty of the District Magistrate to refer the case to the High Court, 
which could make a suitable order. · · · ·· -

Prinsep, J., dissented· in part. lfe agreed with.'the enlarged inter
pr~tat~on,put :on· sectiori.4371 ·but was of opinion that the'· terms of'the 
section should bear a still larger interpretation, and that it was ·-compe
~~-il~, lor ~~~ ,Pistrkt · 1':1agist~a~t:: ~9 .se~ aside_ an· ~::>r<::le~ of . discharge 
pa:~sed -agamst .the weight ·or- the evidence, an~ to order a f~uther: 

. inq'Jijcy: :He ·pointed out what he cc-nside,!fed to be ·.the. error. in the 
c;l~~ision .··of his colleagues •. · II H was soug'11~· ' f .. ,~e· . &aid ((to 'iu~~e an' 
ord.er. of discharge of .th~ :?am~ force as an ·order .. <?£ acq~i~tal · an,~ to 
d~.¢:1a):e . tltat ir cap be set a~ideonly ~y t!1e liigh Court." I.t ap!>ea~ ;t~ · 
i:?~ ·~a.t f-~in~eh;!J.,- in tpcs~ _yv.o~~s . indj~ate~. _the. real ,r~~so_p:for.·_the. 

(-~~ (~~Sf.I~ L: 'R:· ~s· Cal., _{loS~ ·. 
(,Mt~l) I L. B.· R~, 100, .. . 
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4ecisio~ ot the majority· of .the Full Bench. They · tliougbt that 'in ·a 1905> 
·case wbere _no further evidence was forthcoming, the Distric~ Magis·. Ktso~ExnRoa 
trate would exercise a wrong discretion in ordering a further inqu,iry, 'II. 
because his order would inclu~ the· setting aside of~ order·of dis· Po.·Yur. 

· charge; a ·functi·on whic}l appertained only to the High Court. -
The L.ower Bu~ma Ruling which I have quoted, C.r.own v. Ng~ Pa 

f!a (~) , J11erely f91lowed the Calcutta ruling. . 
. But there has been a subsequent Full Bench Ruling. of this· Cou:~:t in 
Kin.~-Fmperor y. Nga Pyu Di (3) in which the effect .of an order of 
disch.'?orge is clearly defined. It was held that there was no provi.sioq 
in the Cod~ fot: ~etting aside ar ... order of discharge, the reMon being 
that·such an ord~r does not operate as an acquittal, and tha~ its ·exis:.. 
tence is no bar to further _proceedings. It is not necessary, it was sai~-.iJl 
the judgment of the late learned Chief Judge, for au order of discharge 
to be set asid~ before fu~her inquiry can be· ordered. . · 

I think that this rul'ing alto~ether cuts away the ground on wbi,c;}l it. 
w:1s held in Crown v. N ga Po Ka ( 2) that the proper course for the 
District 'Magistrate to take in cas~s in which fu'ither evidence· :s not 
forthcoming is to refer the case to the High Courf.:· .Section 43·7 of 
the Code of Criminal Procedure confers a certain power on t~e Dist~ict 
Magistrate and as it has now been ruled that in the particular instance 
in which the District Magistrate has l}itherto been debarred from 
exercising that pC\wer he·is competent to exercise that ·power in accord
ance with law; it is not for the High Court to say that he is exercis· 
ing a · vyroilg discretion, when he makes use of a ·power that is C<?P"' 
ferred on him by law. : · . · 

The questiops tha\ I refer to a Full Bench are:- . . 
(t) Is .the· Distri~t .Magistrate competent under _the _provisiof!s o~ 

. · section 437 of thP. ~ode of Criminal Procedure to d1rect 
· .: . - further. i~quiry, after the discharge of. an acc~sed, .when 

. •;:,;:.. ~he furfher ·. inquiry entails 'only-·a teht;aring. on the .same 
... : .. · ' inat~rial~,:· tliat i~ : f()say)'-wh~n ·. no further :. evidence ·is. fqrth:. 

· comiQg ?· . ·· · . 
(2) Jn the .event of this question being answered in the affirmative, 

·would the District Magistfllte, in making: use of this_power, 
be exercising a s~und discretion ? 

~he: opi"nio'n of the Bench was as follows:-
Pox, J.~ The questions referred appear to me ~o _be practically 

answer~d ?y the $decision of the Full I;Sench of this Court in /(ing·· 
. Emperor 'v. "Nga Pyu Di (j). The question of the liability of o\lq. 
.accused person to be proceeded ilgainst again a,fter a complaint against 

· him had been dismissed,_ or ~fter he had been discharged, was so fully . 
!lOne in. to, that _it apJ>.ear!J ... unnecessary to add any further · rem~Fks oq. _. 
the .~ubJect. ·. . . . · . · · . 
. It was pointed out tliat 'ther~ >s no. provision in the Code of ~rimini.l 

Procedurf' ·for set~ing aside an order of discharge. That being so, a 
r~fe_rk~~e:to ~his Court ~y a District Magistrate ~o have an order of 

·, · · · ·~ :: . . . · (3·) '( 1903) ~ L. B. R.;: 27·· . . . 
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discharge set asi<le, hefi:>re .lie :make~ ~n otaer fo.r fu·.i.ther -iriqtrl-ry .tin:de~ 
sec.tiori 437· of the Code, must be an unnecess.at-y arid ubcalled•fot pro-
c¢eding. · In. Ban·· DassSa'njai -v. Sar.i-tulla :(:r} sbc·.Judges· out .. or 
eighf held . t~at a;_4J!~c:ti~,~~is.tr-!it'?..,~~--SJiii,§~lf-~Jorr;,_tiU~st:.Jh~t 
sectio!l tO: order _a further -inquiry-upon the sam~ materfafs-\Vhi~h 'Were 

- before the subordinate Magistrate. T{lis proposition ·has been-accept
ed by this Court, and there-:is no:reason· to · dou~t ·itS· co'r'.rectriess. ·In 
so. fa~ a~ the _further proposition a4opt~~ by the majority bf the;Jti~ges 
la1d:down that in a: case :not triable :only ;by the Court of: Scasio·n it 
would ordinarily be the duty of a District Magistrate to ~ef~r the case 
to the High' Court instead of making an order· himself, I think~that th~ 
decision-of this Court in King-E1J1.per-or v.Nga Py~ Df(3};' confliCts with 
thcit proposHioJ?, a:nd it is not binding on the ~ourts of_this province. 
' . · The . sect~on g-~ves a - District Magistrate authority .to order a! 
f~r~her inq_uiry and such authority is unfettered by any other provisioii 
of law. · · · · 

' i W'ouid answer both the questions referred in the affirmative. 

,_ ... Adamson, C. J._._I concur • 

.. Irwin~ J.-I concur. 

Full Bertcl:I~(Civil Referenc~)._ 
. . ~ . 

Before . . t.he. ·Hon'·ble M'J'., Harvey Adamson, C.S.I.j .CMef.JudgeJ 
Mr. Jus#ce Fox and Mr. Justice.lrwin-. · 

MAUNG :BIN f}. MA . HLAING AND OTliERS: 

~r. ' jt/if~'6oth'am~for · the a~pellant ,. Mr. Das~for the ~~sp~rident~ ·.. · 
: · . · (plaintiff), " . . . {defendants). 

': . . 
· ; __ · Mortgage o)! sale_-evidence of oral agreement varying . terms of deed of sale 
.. .;:;::Eiit."deni:'B'.·Act, s: 92.--- · : -- · ·: - ····,- -; - ----- ·:,- .:-- ;;-- " 
.. ·: · . Pl~i~tiff, -~h~: h~;{~j-;;~h'te'a ~--d~d-~t :-~;T~--9f'i~'ridtoliere~clan·t~, aii~rnarcis 
bro.ugh_t.a suit for a -declaration th~t t}:l~ t~ansactlon was a rriortg~ge 'and not an 
cuti'ight·s<!-le, and for an ·order: th'at the !arid should· be re-conveye~ on plaintiff's 
paying· .. the mortgage money. Plaintitf· brought evidence oi an , otat · agreement 
between the parties at thetime of the : execution of the deed of sale, . that plaintifl 
should have the right to redeem :the land.; a~d also e•1idence of th'} cond~ct of the 
parties as showing that sucn·was.the ag-reement between them: - · ~- '7,, 
-.· ., Helt!.----t.hat such evidence was not admissible, bei~g e~clu.ded by tl)e te~;.ms of 
~ec.tion 92 o[ the Indian Evidenc~ Act, .1872. · · · · . 

· ' Biilkiihen·Bas v. Legge, (Privy Council) (1899) I.L.R., Z2 All,- 149 ; Ba1zapa 
of~ Sunda1'drii 'Jogji'l!anilas, :(1876) LL.R,, I Bom., 333; AchutaramarllJU v. Subba
taju, .-(i9ot}I.L:.R, 25 Mad. 7 ;:followed. · ' : · · 
-. .. Rame_sh Chandra Pal v. Nga Saung, {1902) z L. B. R., I, overruled . . 
· .. Paksu .. Lakshman v. Govind_a Kanji,~ (.1880) L L. R., 4 Born., 594; Preonath 

• J.Jiaha v. Madhu Sudan Bhuiya, {1898) I. L. R., .. zs Cal.;.6o3; Khanka_r ·Abdur · 
Qahman .. v. AU Ha(~5, ( 1900) 1. L. R., z8 Cal., 256; Mahomed Ali Hoss'ein v: Nazar 
AU'(1gc'l').J. L.-R.,z8·Cal., 289";.dissented +roin, : · ·· · -: · .. .. . · · 
•; .. Unt:Olnv. ·Wright, (1859) 4 .Deg .. andJ.; 16.; Alderron : v, WJiitp, :(1858}2 
l}>~eg. ~;n~J., 9:7 ; ·_fJ..u,ngq. N_a1"(1,in· G_up~a v. Tflu,ckra_m Cho'IJ!..if.ry, (9-~~SH, J,.. R., 15 
.Cal., 533; Beni Madhab Dass v. Sadasoo.l; .Kotary, (19o5) L -L.-R •. 32. Cal.;-4.~7; 

. Lyndsay v. Lynch, Ghose's l-:3:\¥ ~f Morlgag~~ 3rd ep_n., p. 221; referred to. · · 
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·lJt February i897 (he pJaintiff admittedly mor.tgaged his lands .to . 
·the_ original ·defendant in this oase for Rs .• 300. On 27th August 1897 
(xst waxing of Tawtbalh~ 1259 B. E.) he admittedly executed a deed· 
of sale of these. lands . and .. of §Orne cattle and a cart· to the original 
d.efc~dant, · the cop.sideration stated being the debt .'oil the previous 
advance including inter~t, and a:further payment of Rs. 300. In ·1903· 
the plaintiff br<:>,ught the.,c;uit out of which .this appeal ar.ises. He asked 
for ·a declar~tion that the transaction of the 27th August 1897 w~s-.a: 
mortgage .and l}O~ an o_ut-and-out sale; fll~ for . Jli?gmen~ · c;r?erin~' t:he
defendant to re-convey the pr:.operty to h11n on •his pay~ng mto ~pui.t 
tli.e sum of Rs. ·75o: · ·.: ' .' · · . ·· : . · ' ·· . 

The document of-the 27th August 1897 is in ~orm _an,absolute -and. 
unconditional conveyance. The plaintiff stated however in his evidence 
that it was entered into as a temporary sale to enable 'the defendant to 
rarse m'oney 'for him, and, on ° the understanding· that' he 'was' 'to be 
allowed .to redeem· the property whenever he could do so. There wa's 
other evidence that the defendant had agreed during the negotiationS' 
and when · the de~d of sale was exe-::uted to allow the p1aintiff to 
redeem·.. Shortly after the· execution of the deed of sale, probably on the 
d·ay following, a document was admittedly drawn up under which the 
plaintiff was to have the right to redeem if ·he pa:id principal an'd 
interest within the year 1260 B. E., but if he did not, the sale deed was 
t6 hold· good. _. This document, however, was not signed either· ·by the 
plaintiff or the defendant. The plaintiff ·admittedly remained in posses• 
sion of the property,for a year after the execution of the deed of sale 
without payment of rent, but after the ex·piration of the yea1' he either 
gave up -possession ·.or was ejected. · . : · . · 
. ·The: Sub divisional. Court. by its decree allowed the ·plaintiff to redeem 
the· proJ-erty; · The· Divisional· ·.Court .reversed this ·de-dsion -·on : the 

·-g'rouild' tha:t 'the 
0 

evidence--to shew· that "the -u:ailsat'tion of tbe' 27th 
August ·1897 was ·a mortgage or conditional sale, and not an outright 
saJe; ::ts it purported to be; was· inadmissible. · · .. 

·The r::>ivhional Judge based his decision on section · 92 of the E-vi~ 
derice: Act;: and on -the ·judgment of their Lordships of the Privy Coun; 
cil in-Balkz'sl.en Das v. Legge (1). · He was aware that there ·ba.vebeea 
tli_l!hg~ b~ _t~e'late ,Court of .the Ju.dicial Com'?issio~er, Lower··Burm·a, 
aria ·by thls_.CoQrt· as well as by Htgh Cou'rts m Ind1a to the-effett: t·ha't 
~liider ct:rtajn cir£umstances evidence may be received to shew tha:e 0 a 
tr:an~action r~corded in a document :as an outright sale was r-eally 
in~ended -:Py t_he ·parties to· be a ·mortgage, ·and that effecf ~·as ' been 
given 'to:such intentibn. · · 
. · :In :my opin.ion; he .s·h?ul~ have 'followed these rulings· :especially• 
that :~£ Mr. !Ju~ttce Irwm to Ramesk Chandra Pal -v. ·Nta Saunt·(2) 
for ·in that:ca~e·· the ·learped Ju'dge considered the decision in Balkiflsen 
f?as. v;~:Legg-e - ( ~h ·a·nd· held'it,was ·no ~ar to adrnitting ·evidencei to -sh~\v , 
~he ~t~al·: i.ntehti(?·n oNhe-par~ieS': · ·The qtiestion ' liowever- is :~'<iffficult. 

~ . t • • . .. • • • • . . • • • • • t • • • •• ~ ,. • ' • · : . , '"t 

~:,_:·.i~·: ;,j ·~-H: ~~L~~~;fij Ji-.,1\., ~~·,4,u~; l~g. ,J i<~ .(i9~-~);~ J,;~;S,; :J. ~:;i ': .; , l~~:ii-
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on~,: a~·d one which the judgment · of their Lordships . mayo~ ~~y not, 
have set at rest. Conflicting views have been taken by the Calcutta and 
the· Madras High Courts of the effect of Their Lordships' j.u_dg·ml~nt. 

In my opinion the question is one r•hiCh might well be cons_i.de;ed· 
by a Bench of this· Court. · . . . ~ . · · · 
· · I therefore refer to a Bench of the Court the following questions:
. · (1) . Is evidence of a . contemporane<>us oral agreement, or of 
conduct of. the parties, admissible to shew that a transaction redu<;ed 
to the form of a deed of unconditional sale wao:; in fact, or ·was intended 
to be, a · conditional sale or mortgage, unless the party tendering the 
evidence alieges matter contemplated and covered by one ·or more of 
the provisoes to section 92 of the Evidenc~ Act? 

(2) Was the evidence rejected by the Divisional Judge· in this
case admissible ? · " -

The opinz'on of the Bench was as follows:-
. Fox, J.-The evidence for the plaintiff to show that . the tran~ac• 

tion betV\;een .him and the original defendant was a mortgage or condi
tion·al sale, and not an · absolute sale as stated in the r~gistered deed 
execu.ted by him on the 27th At~gust 1897, was to the following effect. 
He had previously mortgaged the two pieces of Jcind to· the .defendaQt 
in February o£ th~ same year to secure a loan of Rs. 300 ·with interest 
at Rs. 3 per cent. per mensem. On that occasioi.i Exhib.it I., an 
unregistered mortgage document, had been executed. . . 
. He subsequently. wanted more money to pay to his firs.t wife in 
consequence of her ~eparating from him. The pleader whom . he 
consulted advised him to borrow · the further amount required from 
the defendant. The pleader g:we eviden~e that the defendant :agr¢ed 
to lend the money if the properties w~re .transferred to his name be
caus·e he wolJld then mortgage them himsel(, ·and so raise money. 'The 
·plaintiff said the-properties we.re v~ry val,uable !>ut th.e.}:Jefen~ant : said 

' h~~o:ul<t~_ttow~ tQ~· plaiii~i'f:I- lo W.otl( "lhei;O; . ana to ·r~deem . th~ land •.. 
- 'fhe·plea®r ~tlvi's-ed ~~e · p.l~intHho ·traifsfer "tlfe:: larij.:}'(m: tbis under

standing and the .deed of sale ·.was then drawn up. The pleader says 
he warned the plaintiff to obtain a document from_ the deJendp.nt to 
tbe effect that the latter would allow redemption. ·There was also· 
evidence that at the time of execution of the deed of sale,. the defer.'d
ant agreed to· allow the plaintiff to redeem the· pr9perty ·. ~henever he 
could do so. · Subseq~ently and appa:rently on the day (ollowing the 
date -of the deed of. sale a writing (Exhibit B) was drawn ·up· but i.t was 
not executed by either the phintiff- or the defendant. :The-obj_cct of 
i~ was: to. show that the defendant had· agreed to allQw tbe plaintiff to 
redeem the properties covered by . the deed qf sale, if he paid . th~ 
amount mentioned in that deed with :interest at 4 pe>: cent. per mensem 
within the Burrqes·e_year next following the year in which tl:le deed of 
~.ale w~s executed, b?t if . he did no.t pay the_ pri'n-e·ipa,l· anq interes.t 
within the time mentioned the deed of sale was to have full -effect. . , · . 

. · Th~ defeQce admitted ~hat ·this doc~ment, although -pot - ~xecui:ed, 
represented .what had been agreed . upon by the pc¢ies and alleged 
that# ~ ~he· plaintiff -was·. unable to repay tlie prindpal. ;and interest_. 
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wtthtn the ·year, he had volnntarily given up the· propert•es..- ·Th~ 
plaintiff admittedly remained in possession· of them· for a year a~~ then 
he says the .defendant turned him out. He brought his suit for redemp• 
tion nearly six years after the date of the deed of sale. Further evi:. 
dence in support of his ~laim was to the effect that th~ value of the 
properties mentioned in th~ <iJ:ed of sale was very much larger than 
the coosi(ieration money mentioned in i~. Apart front this, the ev:idence 
upon which he reli<'d was (1) evidence of a contemporaneous .oral 
.agreement that notwithstanding the absolute transfer evidenced by the 
deed of sale both parties bad agreed that he should have a righUo 
·redeem the properties, and (z) conduct of the parties s:towin-g tha.~ 
such was. the agreement between them. . . . · .. :, 

But for the . judgment of their Lordships of the Priry Council in 
Bolkish!ln D~s v. Le.gge (x), I do ' not think ther.! could . be aQy doub~ 

. that ·botl~ of the above classes 9f evidence would have been admissjb.Je, 
under the rulings of High Courts in .Inqia followed by the c;:ourt of · 
the judicial Commissioner of Lower·Butma and by this Court, provi.~ 
.ed the rule adqpted by those decisions ~:ld .bt>en followed. · · · · 

In Romesk Chandra Pat v. Nga Saung (z) Mr. Justice Irwin stat~d 
the rule derivable from those decisiocs, of which the most notable i~ 
Paksu Lahskman v. Govinda . Kanji (3) . In that case Mr. Justice 
Melvill referred to the grounds upon which English Courl:S . of Equiw 

· admitted oral e'lidence to show that an absolute transfer W(\S intended 
to be not~ing more than a security for a debt. He .adopted as .th~ 
safe ground on which Indian· Cour.ts should admit such evidence, tM 
ground stated "by Lord Justj_ce Turner .in Lincoln \!', Wri'ght (4) vi$.:, 
that of fraud, .the f~aud being -the insistence on the trans.action having 
been what the document showed it to be when as a fact it had been~ 
trausfer by way of security only. ." · .. 

.. -~~· Jus~ice ~elvill held that it was n~t quite clear thilt t~e wor~s 
ohhe }f\'~viso of section 92 of the Evidence Act were not wide enoug\i 
to embrace. evidence "offraud subsequent . to the transa.;:tion. il) que_s:
tion, but he based his decision chiefly upon the' duty of the Co1,1rt~ itt 
IJ)dia tQ prevent fraud. His decision has been comment~d 011 with 
approval and followed by the Calcutta and tile Mad'ras High· .Cqurts. 
In Bal/dsken· Doss v. Le~ge (~) on appeal to the Allahabad Higp 
C\>urt, the ledrned Judges adopted the principle of Uncoln and Wf'igkt, . 
and of another case Alderson v. White (5), as ground for the admissi
bility of oral evidence to show wbat the inten~ion of · parties to docii
ments had been. When the case came before Their Lordsbips of tlie 
Privy Counci~ the latter remarked :- · · · · ~ 

"Evidence.of the respondent and of a person named Man -was admitted by 
the S.uborainate judge for the purposP. of proving the real intention of the· parties, 
and such evidence was to ~ome extent rel ied on in. both Courts. . Their Lordships 
do not thiuk that oral evidence oi in~ention was- admissible for the .Pu~p~e £f 
construing the deeds, or ascertainin_; the intention of the parties. .BY section 92 pJ 
the Indian Evidence Act (Act I cf 1872) no evidence of any 'otal agfeen\ent <Sr 
statement can 'le ~dmitted as between the parties to any such instrument or their 

:1; • • • ;!'. • ~ • • • • • .. • • • • 

.. (3) (t88o) "i.L.R:, 4 .Bo.m~~s9ll-: l (4)" (1$59)4 Deg. and J. xiS: 
(S) (1858) 2 Deg. and J. 97· . 

:i9:?5· . .- , 
'Mii1N.a Brt'f 
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r.epresen.•.atives. !o inter~t ~or t~~ .P.~rpo~e o.f ~ontradic!iflg, yarying. or adding •t,q Qr 
·sub'lr~ciing' from~· its' tetmS, subject ' tci-''tl{e' 'exteptio'ns "Cohtki'neo in "th'e . several 
'pro~is~= ·H''Was ·i:opc~(llid th}it' tbiid:a'Se' b,ould' not ·be b~o'ti'ght . wi~hln' i:iri§ . qf 
the·n·~o· Tlie·~ in ·the f;.nglish ·Court ·of: Chancery. which were re(erred:· to: by the 
lf,!~lJle$.1 Jq!fges in the ijigh, Cour~ .~Ja-y~ t:~Ot, in,~he 'op,itiion .of tlleir LQ.rdships;any 
appl~ho1_1-~0 the Ia~ of lnf}ia :;~s,laid . dow{l in th~ Acts ·of tlje ln.dian'·.Legisla(ur.e. 
Tile ·case 'rinisf'therefore b~'deeided on a consid~ratjo;) of the ·contents o£ -the docu· 
mE!ni~theinselves with ·such ext/iusic·eviaente '',)f s'tirroundlng cll'curnstanj:es aS· iii'ay 
be ·required to shc\v in 'ivhat.'manner ·the language ·o£ the' document is related to 
exis.ting< Jacts.''- . . . '. 

,· .... : .\ .. , . . . . . . .. 
, · ' )hi-$' i:tili.ng appears to me ·~o cut away, eptirely the grou.nd o~ 
·\vhicp ·.Mr . . Justice MelvHI b'ased' }lis decision ih . .(>aksu· La'/lfk'pzan .:v.. 
Goviizdii Kanj£ (3) ·and to be a ruling binding on ail C.ourts' iri Indi'a,, 
th~ i11 .. c;ases, in w.hich 'it is attempted to show by oral . eviqence that a 
lr~s~ctiqn i:ed~;~ced t,o t}1e to_r.'~ qf a docu·ment ·and purpqrti~g by-that 
doc.~ip~l to, be ~n a}?s~rute s~Ie w·as" in reality a ·mortg<,lg¢ or . co*di
'tion~ _!ia)e, the Courts :canribt admit any such eviden.ce· ~nless the·'¢v.i
_q_eil.ce is a.dinis'sible tincJer .one o£ th~ pri;>.visoes · to section 92 .. of the 
Evidence Ad. . ·. · ·· ·· · · " .. ' · 

1f this. is so, the fir~t class of ·evidence bn which the. plaintfff re'li.ed· 
in (h.is ¢ase mus~ be held to .be inadmissible .unless it c~n b!! qrought 
iu~aei-o~e of such pr~visoes. ~ · ·· · . ·. : · . ~ . · 

there remaiJis . 'the. 'otlier cl;iss of evidence on which he .relied, 
.na~el;y, 't}.l'at oft he' conduct o'f the part i~s. . . . • 

. . }~ere is a conflid of opi'ni<?n between the Calc:utt::t High Courts 
·and Pl¢ Madras lfigh Courts as ·to'whether such !!vidence is''affe.cted 
~y tb~ oei::ision of The.ir Lordships of'~he- Privy-Council. In 'Xhqnl{a.,. 
lfbit#.,. . J?.aiJ,;naiz v. Ali Hafd '(6) ·and · in Mahomed Al£ HoS.S'dn y. 
-l'itfofz.r Ali' (i), learned judges o( the Calcutta High Court ha~e h~ld 
'tliat-e'viden<:f': of the acts and conduc~· ?f the pa~ties is admissible 'to 
.sho~. that an absolute conveyance was 'intehqed by 'the .parties to 
·ope:~t(as.a, mo.rtgage or conditional sale on)y. · 'the; gro~.n'd_ 3'of _deci-

.=-~i_eri'·appe;~.rs tQ Jra~e b.e~n th~t"neitl:et;i_sedion 92 9£ the. Eviqeh_ce· Act' 
·:~or;th,e_-: 4eci:Siotf.oJ t~e'ir ·~otasliip~ -express.ly-- ·e·xdudes such eyidenee 

from ·admission. · · · . · .. . . . ' . . :) 

· : .. · .. i~· .4-ch:utaramaraju v. Suqbaraju (8), howev~r; a Bench of the 
. M.a<Jr~s ;Hi,gh Col;lr~ h_eld that ~v~.n su.ch evideQce was nQt,. a:d~i~sib,e . 

.. J'he kC~-rned Ju.dges ~ay ~hat e,;id~~ce· of sue~ cqnduct.col,l.~ .d ,be ,rel.~v~nt 
9.D.\y :Q~ ~he ·gr,o':lpd. that t}i!! conauct leads,.Jo the inf.ere!.'Ce ,thnt tl;t~J;"e 

:w~s a ':.coMe.mporane~tJS oral .agr.eement: O! .~tateip~~t ~e~w~en-· ~he 
:P~ttie§ :~h~Hb.~ ~J?foo!u~.e ~~le 9ee.d was t~ ~pe,rate only- as ·a -mor_l:g~ge 
and nof as a sale, but section g2 .. of · th~ E_:vj_qence A.~.t eP.a~t~; ~ha:t no 

.,~·videl)c~ of any oral agreement shall be. adm~tt.ed to. yary t.he t.erins of 
. )_he: pputra~_t . ~r ;grant.:. and ~0 .e.'x<;ept_ion .:is IJl<!-d.e in·.the. jpiqv)sq~~- in 
·favo:u'r· .. :ofc.evidence which consists·" of. th.e. :acts ·and !.COndu!!t ' of.'.the 
·'J?~[;t~,~~ Jron:t··~hi_c:!~ ,a~ ·i:~~ere_~ce·-~iglit- be ·d:r~~n·that ·.~~~re wa$ ~~~h a;ll 
'tlria ·<>'<treem'·eut ·· • · . · : ~ . ' · . . · "' · · . .' · · ... · '· ; 
.• :f·: ·:1f!f! ": ,, ; . • • ..... .• . . . . . . ... •. . . • . . • . . .. 

• ~ .t ; ., "' • •• • 0 .• ;; . I • 

(6) (tgoo) 1-.I:..R.,- 28 Cal., 256.,1·(7}- (rgor) I•L.~:• 28-Cal.,· 289-· · · .:.. · · 
··•· ·• · · ·. (;B) f~g~r:) I·!-·~·;:~s' ~a~ .• 1·: · · , , 



· . Xhis ·argame:nt appears t9 me to be· irresi!itib1e·and 'concl~ive·, ·and 
although. I fear that· gr~at hardsl!)p ·to roor ~and peedy people in this 
province may res.ult fro,m so deciding, I thi!)k ··the first .. question r-efer· · 
req in ~this .case ·should l;>e a~swerec;l in the negMive. · ~ • . : · · 
· : . Up.on the seconq ·que~tion referred the . :learn~d Cotinse) .for .the. 
plaintiff has urged tl)a(fraud~ was alleged .in .the pl.aint, The pa.ragraph 
·reli.ed o~ as cqut~ning the a1!~gation is as fQllows :· 11 That defendant 
at fi.r~.t agreed. to re.-co11vey. tbe sai9 property to plailltiff buf su.bse-

. que.ltly.refused to d<?, so, :.and' ·claimed that ~he transaction was not a 
~or~g~ge but an ·out-an.Q..Out sale to him." ·.: . · . 

. This scarcely complies with the rule that a plaint eharging fraud 
must set forth the particulars of the fraud (se~ Gu'nga Narain Gupta 
v, Tit.uckrqm Ct,owdltry ·(9)· B~t even ifit were a sr;fficient;compli
anc~ with the rule, tpe fr-aud r~hed on was 1raud subsequent.to the 
e~ecutio.n of the d~e.«;l of sale. Notwithstanding the remarks of Mel~ 
vill, J. in F.:ksu Laksltman v. Govz'nda Kanji (3) the wording .of 
sectio~ 92 of the Evidence Act appears to m~ to make. it quite clear 
that it' is only fraud in connection with the entering into aud execu
tion of the document \Yhich is contested that can be .proved by oral 
evidence. The first proviso to the section says tha~ any fact may be 
proved which would invalidate any document or whick would entitle 
any person to any decree or order relating thereto. As. rec~J?tly 
pointed out l:y Mr. Justice Woodroffe ' in Beni Madkab Dass v. Sada.
sook Kotary (xo) what follov•:s in the proviso is illustrative mer~ly ~~·d 
not e~baustive. · . · . . . . 

In the ·present case the plaintiff did not say that he was unaware 
of wnat he was ,!Ioing when he signed the sale deed. He ad.mitted 
tha.t he knew the -deed was. an absQ!ute' transfer, but he relied on .the 
defendanl's verbal promise to allow redemption. H~ did' not set up 

. thl!-t the defendant inCiuced him. ~o sign -such a deed by a . pr~nii!>~ 
· · whic~ the; defenda'\t . nerer, intended to 'perform~ a s~ate of ·~~.cu;1.11~ 
. stan~~s give~ ~n se.cti.on 17 oi tile Contra~~ Act .~ - c_o~stit~ting .. fr.~u~. 
Ev~n 1f .Ex~1b1t B h~d been executed .a'nd reg1stered . .the . m9~.t. tpa~ 
c:Ould be· satd was that the ~ale deed d1d not truly rept'esent th~Te~:l 
agreepien.t . between· the parties.· There .was nothing· amounting to 
~r<\U~ i_il:c;:~nn:eeti~:>n :~vith it.as far as I ~an see, ana th~re :~a.s ~9.~hj_ng 
Of\ .l!.tn!=h ~he pJamtdi could have obtam.ed a decree declanng · 1~: ~0 b~ 
inv~lid: · Chapters II!, IV and V 9£- ~he Sp~c'i'~c Relief Act sho:w what 
d.ecree~ may be ·.?btamed in connection w1t~· documents. Tpey p:1ay 
be rect1fie.d, J;.escmded or cancelled. When a doc~;~ment does not ·truly 
expr~ss tlie in.tentiQn 'of th~ parties it may be rectiped, . but only wqen 
~Q~ ~~ul.t .~as 'heel?- ~ue to fraud <:>r mut.u~l mista~ of t~e p;u:tie~. =;1:)~ 
mutual m1stake .. must . .I>e. as to a matter of fact : · A m1sta}ce as to law 
i1i"Jorce 'in British _h:dia knot l!- gr~und for Jtold}ng an a_gre~_IJ!e~t·~P 
be :v~id~seesect!on· zx .. of.t~e Jn4ianCoh~ac~A£t, 1'87z. Gonseq~J~!l.tJy 
~~:~n .~ ~C?:t~ the pla_int.if! ·!l~J .the defenda~t pt;li~ved th,at Qy, t~~§Sl.~ :of 

.t~~ s#~-~eed·a~d ~n.o~l ~gr~pmrllt ~f- ,by .re~9n ?f ~~ _sal.e -:4~~:~~sl 
'an unregistered.agreement .which they Intended to ·execute the plamt1ff 

t . · •• 

'.·¥ .AtlN9: ~l~ · 
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wpuld :ha.ve· the· t igb't ·to redeem the property, that would. riot be 
sufficient ground for rectifying the sale deed. I cannot thin!( of any 
·other grounds than fraud or. mutual mistake u.nder which the safe deed 
in this case could possibly have been recti.5ed, rescinded or cancelleq, 
and since there was neither fraud nor mutual mistake in the case, I 
w ould answer ~he second quest'ion referr~d in the negative. · · . 

The learne::d pivisional J udge held that the conduct of th·e parties 
-leading up to and including the writing cut of Exhibit B w.as admis
:sible under proviso (3) to section 92, since it went to show that there 
was a separate oral agreement constituting a condition precedent to 
the attaching of any obligation under the deed of sale. I cannot agree 
in·thls view. · · 

It appears to me that in any view of the case it must be:held that 
the parties intended the sale deed to operate from ·the time ' of its 
execution, although ~hey may have intended it to operate as ~ con
'ditional and not as an absolute sale. 

. · A damsotz, C. J.-The question whether an'y evidence! and if so 
what evidence, is admissible to show . that .~ mortgage was. really 
·intended, although on the face of. the instrument the t ransact.ion was 
an al:!s'olute ~ale,· must be answered' in India with ref~rence to 'the provi
'sions of section 92 of the Evidence Act. If apy f(lct be imputed ·which 
w.oiild invalidate the instrument, or which would entitle apy party to a 
decree· relating thereto, the terms of the first provisc;> of that section· 
admit in proof of such fact evidence of all kinds, whether direct .W 
circumstantial. But the language. of the proviso, and especially the. 
'specific examples ,given in it as an aid to construct.ion, 1J£z., fraud., 
intimidation, illegality, want of due execution, want cf capacity in any 
·contracting .party, wan.t O! failure of considerati0n, mistake in law, 
'show that th.e pro\'iso refers only to·cases in which a transaction·is from 
its outset .invalidqted, -~~d not . to ~ases jn ~h!ch th~ .. fraud imputed is, 
tp~t' sui?~.~.q~ent.:J:o·. the .. eJt~cution o£ , ~e d~cument, ·nne .p.artj .to i~ 

-.en~~avoJ.!.~e~netwithst~.di!lg . :~l).. agr:eement.· to . the . eontrary, to hold 
··the other !?arty to the strict term's of the document. Such is the ruling 
in Biznapa v. Sundardas Jagj£vatzdas (xi). It is tr.ue that h1 Pa!.su 
1-a,kshmizn v. Gov£nda /(a~ji (3) a doubt was expressed as to whe~he.r 
the ~qrds of the proviso were _not wide ·enough to let in evi~ence of 
·such subsequent conduct· as in· the view of a. Court of Equity would 
amount t.o fraud. But I am un'able to find that this view 'has · beeh 
'accepted by Indian ·courts, a~d in Preonath Shaha v. Madht{ ·s_~datz 
B~ut)'a. ( r 2), the principle th~t the fraud referred to in provisq (x). o£ sec;:.~ 
ti<?.~ 92 .must be contemporaneous and not subsequent fraud, was tneq
'tioned with approyal. : In··my· opinion the-re can ~e no doubt th~t ~~e 
words H · Any fact 'which· would irivali•hte a':'Y document, or which 
woulq entitle any person t0 any' decre.e or order relating thereto ,, m~~t 
:refer to ~eohtemporaneous ·and not to .suhseque.nt facts. For, if .th.e 
.Opp()site view b~ taken,· ~t is· clear that when one party asserts ~Jia:t 
:tner~ was. a contemporaneous or,ill agreement varying a . doc.uineilt,. an~ . . .. . . . .. · .. , 



the other p;my denies :it;th~ first party ipso facio assertS e1ther .. th~~ •.9os~· 
by the denial a fraud is being committed on him, or that, in cons~. MlONG B~it 
quence of the oral agreement which he · dhe$ires to prove he wi.ll be ·. . fl. . 
entitled' to a certain decree cr order, and t e result is that there Js no MA. HL.uilo. 
conceiv.able case· in whjch the terms of proviso (r) do not exclude·from • · ~-
the provisions_ of section g.z ~vidence of a· contemporan~ocs oral agree· 
ment, which is denied by the opposite party. This is ·a reductio 
ad absurdum. The· provisions of the section would in a'! cases be 
renaere~ nugatory by .,the provisions of the proviso. 

. But the decisions·of the Calcutta High Court in· Preo~atlt Sfta!ta v .. 
Mad!tu.Sudan Blzuiya (r .z), K!tankar v. Ali Hafes (6) and Mahomed 
tlli Hossein v. /jazar Ali (7) to the effect that .. oral evidence of the 
a.cts and. conduct pf the parties, such as evid~nce of the repayment of 
the money, the .return of the deed, and the exercise of acts of posses: 
sion by the ·vendor, is admissible to ·show that a certain conv.eyance · 
was really a mortgage by way of conditional,sale, are not founded on . 
the allegation of fraud or i~ anything contained in proviso {I).:·· Th~.Y . 
are ·founded on the following words of section g.z,· viz., 11 No evidence· 
of. any oral agreement ,or'statement shall be admitted.'' In the View of 
the C;llcutta High Court· these ~ords do no~ exclude the evidence of 
acts and conduct of the parties. Their Lordships _of the Privy Council 
bad held in Ralkisken Das v. Legge {t) that oral evidence for the 
purpose of ascertaining the intention of the p:u ties to the deed was not 
admissible and that decisions of the English Court of Chancery were 
not applicable to the law of Evidence in India, and the· learned }udge5 
of the Calcutta High Court, after considering that- judgment, held that 
their former ruling to the effect that evidence of the acts a1;1d ·conduct 
of the parties is admissible, did not contravene the rule laid down in 
the Privy Councii judgment,_ the reason given bei11g that though oral 
~~i4~nce of _intention w~:. clearly: _exclud~d by s~ction 92, evidenc::e of. 
a~~:a;nd· condcct fo ;?roy~' thz.t intentioif ·~as not:··'~xcluded. A: :Bench . 
of the Madras High Court discussed the question · in Ackutaramaraju 
v. Su!Jbaraju (8) and dissented from the Calcutta Hi~h Court. The 
reasons tor dissent have been stated at · length in the JUdgment of my 
learned colleague Mr. Justice Fox, and l need not repeat them here. 
l'bose r-easons are to my miud very convincing, a11d l will venture to 
add two other grounds which lead me to the same conClusion. The 
first is based on the words of the section, which as I have stated are, 
" No evidence of any oral agreement or statement shall be admitted." 
The learned) udges of the Calcutta Hi~h Court have, in my·-view, 
imported into the section words for whtch there is no warrant, and; 
have construed it as. if it read, "N~ evidence except circumstantial 
evidence of any ora) agreem~ut or statement shall be. admitted/' It 
appears to me that evidence of acts and conduct given with a· view to 
eroving __ an. agree~ent, 'is .ev:dence ~f t~at agreement, and .that the r~Je· 
expresseq m section 92 .Js no less tnfnnged, when ail agreement m·· 
~onsistent with .the terms of an iostr:ument, is .Prove~ by evidence. 'of 
actS and conduct than it is when such 'agreement is proved by direct
evidence. My sec.ond.gtourid js that'! firid it difficult to .conceive that . 
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t~~ Legi~!~t~~e co~ld p~§sibly hav~ int~n~ecf, , in .~~~ct of any f.a~t ?f· 
)v~ich·· proof is allowed, t!J··I::J.y rlo:wn a ruie .t~at . s~ch· f~ct ~~~y bt;· 
pioye<Jl?Y 'circu~stanti~l ·bpt npt by· ~irect ev!~ence. . . , .. . . -
· · The intent:iqn of secbon 92 is to my .mmd p.erfectly clear. The 

obje.c't of the sectio'n is to: ~iscourage ;perjury. ~f a V\'Titten ag.reemen\ 
can be contradicted or varied by a contemporaneous !Jral agreemey;tt a 
";i.de opeiiing is given to perjJJry. rt .is 'therefore enacte.d t~at when 
~he ~errns o! a .cont_ract ·or ~isposition pf. property have been redl!ce.d to. 
fhe form of a document that docum.e.nt·shall ,.be deerr.ed to be the :;..nat 
agreement between the parties. The object is b;> prevent persons from' 
making conte•nporaneous oral agreements which contradict -or. va'ry 
w.titten ·contracts, and if.a person ignoring-this provision·<>£ law, ~xecu
tes a dQcument- which does .not express his inten.tion; and·· relies -on a 
c0nterirporaneous oral agreement ·varying its terms,. he 'will not b¢ ' 
allowed to prove the oral agreement,. but.-will be bound by the written 
contract, ·and· it. follo,vs that' he will have only himself to blam.e if ·h·e 
finds himself in a .false p9sition owing to his ·having del~berafely igt.tdre·~ 
the' law. ·· . .. 
.. : · My view therefore is that under the circ•~.instances described in 
section 92 of the .:EvidP.nce Act, -c\irect oraJ evidence and evi4e·nce of 
acts. and condu~t are equally inadmissible, when offered for the purpose 
of. contra.ciicting, :varyil!g, ·adding to, or subtracting from the terms of-a. 
written contr,aCt or disposition of property. 

The evide~ce on ~hicb t·he plaintiff relies it:~ the .Present case has 
been ·{ully •:set .forth at .t~e ·commencement of the judgment df iny 
leaine.d c0lleague: . ·.It · consist~ of-·:evidence of the intention. ,of. the 
parties' a:t ,the·· time of ' execution of the c6nvey?..nce, and of evidel)ce of 
their;conauct :before and after the conveya'ncei. offereq if or the· purpose 
of proving their -i(Oteot!on. ' FoUowing tbe exposition of the law on the 
subject which l .haye endeavo~red to g1ve ab0ve, 'l . ~ust ·hold. that the 
!o.vi:den:c;e'.is -~qually .. inadmissible! . wh_e~~~I"~ Q?_ the .'·grou~ci_;of Jra~:la, ·as 
lia~.1>eefv urge'd :by .'the' ~e~~n~~_.: ~o~.~'.§efJ~~_ilt~·:~Pt~tfi:cjf(, .'.'cit: 6.n · t}]e 
ground 'thaf: -if is. ~vid¢nce·,qhf:ts-· aritl·-;-·condtrct·.as· distinguished from 
direct or.al··evid.enee. ' · · · · · · · . , ., · . i 
· .. :·· · ·My .le~rn·ed -colleague has. commented on ;the hardsh.ip that 'is 
likely · to i:.e~ult .Jrom app!ying -to such dses the ruling ~of .the··' Pri'YJ 
Ccmncil i~ . f!alleishen . .(Jas v. Legge· ('). J agree that ther~· · may ·be 
inaividual c:l'ses of :'•hard~hip, but I derive· some consolation· from ·the 
remarks .that Lord .Redesdale made in speaking· ·o{ the ·statute···Of 
Fr'.auds ~in bynlisay v. L)'nck {I g). He said ·H the Stat!lte• was: mci:Cie ·for. 
the: pur:po~e i of::pre.venti~~ pf?~juries arid -~~auds, an? ribthjng. c.an 'h~ 
m~re .maa·Jfest .to any:per_son. ~ho has·be~n m the ~abtt ~~ pra~bsxng ~-~ 
CouEts o£ Equ~ty :.than that · the reJ.axabo~ · of. tha:t StatQte ·has he-etr·a: 
gtouii~ ··>bf much perjurY, 'and :much fiiau-d. · Jf·tre CStattite.lhad bee·n 
trigoro~sly obsextved-;-- ~he ·result ·would. ·probai:IJy ha~e ·been· that·'few 
irJstanaes;'.O"€ 1pvQl, 'agr-~ements ~ou-ld :-hav.! .. ~;>d:urred:'' ·' ·:·These ·words 
appeaoto.,me ,to ·be striking~y.appHca~le to the action of the .. Cow:cts iri 
1-m:liapin,iigno.ring:,~he:;plain •pr-oyis~ons · · of·s~ction 9,2 oHbe':' E.viden2e 
•• •. ; • · - : ~ ·: ·,:.. . ; : • - ~ ••• : ~. • · :. ' • !. • .. . • • - • • ~~:; 

>JJ3l,Ji.hC>S~~:{>ajy o~ tM<>rtgi\gt,. ;m3.~d!ti~~' p:Jge. ~:~~· 



1\tt~·- in·their · desire ~to f~llo-w the :proce~tire' ?f Co~rts o( Eq_tiitj i~ 
Englan.d. I' need.· hardly add that the dangets tn IIidta of relaxmg:the 
law on this point are infinitely greater tlian i~· England. · t t~ink ~-here: 
fore that it:is a inatter.for 'considerable satisfaction that the highest 
ja~icial tribunal has laid down that decisions of the English Court of 
Chancery have no apylicatioq to case.s governed by section 92 of tlie · 
Itrdia.n Evidence Act. . . .. . 

.. . h~rould tans\~er both questions i~ the negative • . 
. • • : .!: . • •. 

Ir:un'7J, J.-I co:acu.r . in .the ~nswer.s proposed. ?Y f!lY lear~ed 
colleagues t.P both quest19ns, . ailq 1 thmk my dectSIQil 10 Ramesh 
Chandra Pal v. Nga Sntfng (2) was ~rong. 

MAUNGdliN 
-11, .. 

.: MA· H I;;.n,··G.': 
;:.;;.;;.;;.:: . 

.. Before the Hon'ble Mr. H. Adamson~ C.S.I., Chief Judge. Criminal Revisio: 

PO WA 'II. KING-EMPEROR. . ' 
Mr. Pennell-for the applicant. Mr. McDonnell, Assistant Govern; 

ment Advocate. . 
•E;caminatJ'on of 'ltJitn·esses-t;Yoss·uamination-practice. 

: In-criminal cases, it is customary for t~.e cross-examination of each witness · fo~ 
th.e defence to be made immediately after his ~xamination-in-chief, and not pos't• 
poned till after the examinat ion-in-chief of all the defence witnesses. This pr_actic~ 
should not be departed from against the wishes of the accused, and to his possible 
prejudice. : 
· Chandi Pershaav. Abdur Rahman, (1894) I. L. R. 22 Cal., 131; :.4-bdool Kadlr 
K.han v. The Magistrt;Jte of Put-neah, 20 W. R, Cr. 23; Queen·Emp,-ess .v: 
Nageshappa Pai, (1895) I. L R. 20 ~om., 543; Kedar Nath Ghose v. Bhupendr.a 
Nath Bose, (1900) s C. W . N. xv., referred to. , · 

. :This is ·an·. ap,plication unde~ 'section 52.6 of the Code of Crimi~ai 
Procedure for the transfe-r of a case from the Court of the District 
Magistrate of Rangoon pn the ground that such transfer -is expedient 

.for tLe ends of ju~t~ce;: ... :· ·.:: · .. '··- . :;.· ;. ,:.. . . 
f. · The·:·e:ase ' h'a<r ·reached ·the ·stage "Of · examination of. the witnesses: fo~ 
the d~£ence. Wht>n. the examination-in•chief of a certain witnes& had 
been c0ncluded, the Government Prosecutor. applied fo• lc~4ve' ·to 
reserve his cross-examination until the examination-in-chief of certain 
~ther witnesses for the -defence 'bad been completed.' :rhe lear~ed 
Cpunsd tor the< accused objectt>d to this course, but the District 
Magistt:at~ overr:uled the objection, and granted the permission 
applied for . .' . .. . 

It is .urged that the course adopted by the District Magistrate is 
prejudicial to _the defence, bec:~.use the accused's advocate is not in a 
position to exercise his discretion as to calling further evidenc.e. in 
~espect of the same :.set of fact.> until he has heard the cross-eumina
tton of. the ~bie~ses whom he has ~!ready called. 

The learned advocate fo,· the· applicant however states that he dees 
not d::sire the transfer of the case, provided that the Magistrate adheres 
to. t~e PKdinary P.ra.~tice) which is :to cross-examine each witness· im-
mediately:-aftet :bis examinativn-in-¢hief. . .... .... · ::. . -
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. I will therefore .. tre'at this case as ali application for· revisioJ) ·of ·an 
interlocut<>ry order. TJlat the· High Court is competent.at any stage 
of a case to interfere to exercise its powers of revision, has b~~n r.uled. 
in <;handi Pershad v. Aodur Rahman (1), ·Abdool l(ad£r Khan v. 
The Mgistrate of Purnetih .(2) and Queen-Empress v. Nageshappa. 
P . (3) . . . . at , · . · · . . · ·. : 

Section i3s of the Evid~n~e Act provi~es that the order in wpi_ch 
witnesses are produced and exap]ined shall be ·regulated ltltli~ law and 
practic~ ~or th~ ~ime being. relating _to civil and crim~li~l::::l?roce~ure 
respectively, and .m tho abs~nc~ of · ~ny such law by the <)1s~rebon of the 
Co~. ·· Section 138 pun:ides that witnesses shall be first .r:xamined-in: 

. chief, then cross-examined, then re-examined.· · 
. The. only caee to which I have been referred, or which .I can fin~, 

. bearing ·oif ~hesubject, i•f a civil cas.e~ Kidqr Na~h Gkpse.v.. Blz.upendra 
]Jatk Bose (4). In that case the first witness called was not the. plain
tiff, but the plaintiff was a witness in · the case. At th..e close of the 
t·~amination-in-chief of-the first witness, the defendant!s.Counsel asked 
that the ·cross-examination. should be .deferred until after the examina
tion-in-chief of the plaintiff. The !earned J.ud ge· held lhat the ordinary 
practic.e·should regulate ·the or~er of examination, .and that the V\_'itnf'SS 
should be cross-examined at the conclusion of the examination-i·n-' 
~hief. · . 
: J' think tliat the ViP.W taken by the· )earned· Judge . applied with: : 

. stronger ·for!=e ~to a criminal than to ··~ civil case. The· pra€tjce · · 
u-ndoubtedly . is to: .cross-examine immediately after the examination
in-chi~£.. The reasons given by tlie· learned. advocate."(or thinking that 
the course a~opted by the Di~trict Magisttate wodd preju~ice . the 
defence, are ~ot in my ·opinion very strong, but I am. uo.t .. prepared·.- to 

· say ·that th.cy' are altogether groundles$. ,The lea.rned · ~ssistan~ .. 
Government · Advocate states that the c,:qu~~~. :wa_s. -.adopted }).ecause by 

-.ado~tin'g)~}~e~ejvas ~ ·gr~atei;ljkd~hood of gdting.a~ the t!ut~ : :~_. J3~.t, 
f~hmk tliat. Jn matters C~gpec,:J~<;LWlth .. \he · defenre tb-eJ>rdn1aty prac• ·. 

~ tiee sh-ould'-neyer he depa.rted from, if sueh departur'! c.a~in any possi_. 
b).e way prejudice the defen<;e, and if the accused objects to. iV · . 

The Code by a· special provision ·enables the cross-exam~uation .of t 
witnesses for the prosecution to be deferred, .b~t there is.no .provision \ 
for· deferring it in the case of witnesses (or the defence, a.nd even if the I 
.Magistrate ha5 a discretion. I think that he is. · exercising it Wr.ongly .. 
·~hen he departs from the ordinary pract-ice 'of the Court iri respect of 
the defenc.e, against- the wishes of the accused, and to his possible 
px:ejudice. · . . 
. l .. set ·aside . the order !Jy whkh. the Magistrate allo~e.d the -cross
examination ·of ·certain witnesses for the defence fo be deferred ·until 
afte.r the examinati9n-ln-chie( of other ,vitnesses, and return the pro- . 
~eedings fo_l' dispos~ in ·accordance ~ith lav. . · • , · 
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Before the.Hon'ble Mr. H. Adamson, C.S.I., C!def Judge, ·and 
Mr. Justice Fox . . 

SHWE CHO v. KlNG-EMPEROR. 
Se~tence of. death-practice- ·.Criminal Procedure Code, s. 367 (5). 

. A Sessioris. Judge, in passing sentence of death; remarked in his judgment that 
"the· fact that the accused acted withl'lut premeditation will nC> doubt be considered 
by the proper tribunal." The idea that a Sessions JudgP. may devolve on a higher 

·· tribunal his responsibility in respect of .sentence iri a capital case, is erroneous. 
·· Diciu;.: of Jrwi.' J. in Crown v. Tha Sin, (1 L. B. R., 216) that when a Sessions 
Judge is in doubt.\\ nether a sentence of death should be passed or not, he should 

· pass·sentence. of death, and leave it to be commuted . by the High CQuit -ifneces· 
sary,· dissented from. · . 
. . ·.Adam~on; C . . J.-I must take exception to a remark made 
by .th~ learned Sessions Judge when considering what sentence should 
be pass~d. - . He s:tid, "The fact that the accused acted without pre
meditation will no doubt be considered by the proper tribunal.".· This 
·re.mark indicates a misconception of the duty of a Sessions Judge in 
determining · the ·penalty for a capital . offence. It ,suggests that a 
Ses~ions j udge may rightly pass a sentence of death which is inappro
priate, and l~ave it to a higher tribunal to correct it. I ha,·e noticed in 
se .. eral cap'ital cases that ha,·e come before me recently that Sessions 
Judges· take a similar view. It finds so•ne countenance in a published 
judgment of this Court, Crown v. Nga Tha S£n (r) . . In that case a Full 

. Bench ruled that the true interpretation of secti01. 367 (S) of the Code 
of · Criminal .Procedure is that before passing a .sentence other -than 

· d«=:ath.' in a capital case, the Judge should find that there are extenuating 
ci(cumstances,. and . not that there i.s merely an absence of . aggravating 

. circumstances~. In that ruling I fully concu,r. But in the same case 
·Mr. Justice Irwin state.:! that in his opinion when .a Sessiors Judge had 
any do1;1bt whether a senteace of death shout~ be passed or .not, he 

. ~h~q.uld .Pgs~. ~ . sen~e.nce_ O.f ~eatht ~nd. _that-~he~e thew is a . doub~ it 
·shouid be_declded by th~ H1gh Court . and not by. the. Court of'SessiOp .. 

. T\lat ~s· an-obtteF.diCtunz,. but app·ai:ently it. has had considerable influ
·ence on Sessions} dge .... , a~d I must say with ali respect that I strongly 
dissent from it. · 'fhe pro posH ion that · a Judge, \\•hen he has doubt as 

. to wheth~r sentence of death should be passed, should pass sentence of 
death, ·a·ppears · to me to be as contrary to the principles of criminal 
jurisprudence· as it is to the dictates of humanity. It is the duty ·of a 

. Judge to consider ·whether .there are extenuating circumstances, but 
when he has given his· mind to that question and still feels a· reasonable 
doubt as to whether. death is the proper penalty, the doubt, like all 
other doubts, should be given in favour of the acc:Ised. There is no 
authority in law for holding that a .Sessions Judge has any right to 
devolve his z:esponsibility in respe<.t of. sentence in a capital case on a 
higher tribunal. . Section 367 (5) of the Code of Criminal Procedure 

·applies equally to High Court~ in the. exercise of original criminal 
jurisdicti9n and to _Courts of Ses::;ion. The responsibility. of the Judge 
is. tl!e same in both. I have thought It proper to make these remarks 

. becau~e) . ha.ve frequently o~ late observed a tendency on the PW.:· of 

<z) {1902) I L. B~ R., 216, 
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I9o5. · Sessions Judges, which may be due to the o.bz"ter d£ctum· which I hp.ve 
s11we Caa ' quoled, to throw upon the ... High ~ourt a responsibility which no provi-

v. ·. sion of law authorizes them to divest themselves of. 
KrNG·EMPEROR. Fox, J.-The _remark. of the Sessions Judge as to .the sentence which 

·he should pass appears to me to show. that he does not correctly appre
hend his powers~ regards sentences On COllVictions Of murder. Jt is 
!)pen to every Judge empowered to try a person accq.sed of murder to 
pass one of two .sentences upon co11viction of the accused of that 

.·offer.ce. No ruling can deprive such Judge of, that power . . , But it 
must be exercised in . accordance with law. The ruling of the Full 
Bench of this Court in Crown v .. Nga Tha S£n (I) laid down that 
sectio11 367, .subsection (5) of the Code of Criqtinal Procc<:Iure contem
plated the · !>assing of a sentence of death as the ordinary rule in cases 

·punishable with death, and the passing of a sentence of transportation 
for fife as the exception, and that, so far ·as any nile on the ·matter could 
be laid down, a sentence of death should ordinarily be passed unless 
there are extenuating circumstances. Further, the ruling laid down 
that before passing the mitigated sentence, a Judge should find that 
there are really extenuating circumstances, .not merely an absence of 
aggravating circumstances, and. that it is not for a Judg~ to ask himself 
whether there are reasons for· imposing the penalty of death; but 
whether there are reasons for abstaining from doing so. 

These propositions were accepted by all the Judges :>£the Court, and 
are ·binding on all· Judges or s~ssions Courts as staferoents of the law. 
They were arrived at after full consideration of rulings of the Special 
Court and of Judicial Commissioners of Lower Burma, in some of 
which rules had been laid down as to the circumstances under which a 
death sentence should be passed and under what circumstances the 
Jesser senterce should be passed. . 

The Full Bench ruiing abrogated the ruies so laid down, which are 
.n.o lpng~r binding on~ the. Courts. - · · . : ... ·· · · · .. - :J 

, The remarks ef-Mt~ ·Nstice-::lrwi~ ·regar~i~g · ~~e .. 'dilty~o:c.de~jrq.piJity 
~ pfa.Sessions: Juage · passi~g 3:~ser;tence ·of .. death·in-a -case .. in which he 
entertained doul:it as to the proper sentence; were, as apperrs from his 
judgment, an expression of his individual opinion, and· were· not part of 
what was adopted by all the Judges of the Bench. As such they are 
not part of the ruling of the Court, and are not bindin3 on Sessions 
Judges. But lest there should be continued misapprehension as to the 
effect of the .ruling, I desire to emphasize that Sessions Judges are 
bound by the propositions whicli I have set out above, because they are 
propos~tions adopted by all the Judges of the Bench. ·. 

Criminal Re'l.lision 
· No. 1341 of 

rgos. 

Before Mr. Justz"ce Irwin. 
KING-EMPEROR v. KYAW HLA AUNG. 

• I 

Dec•mber ist, 
rgos. -

Whipping...:,_house·hreaki~g- by night-pre.'Vious convictid'(ls of theft-Criminal· 
Procedure Code, s. 35-lnd:an Penal Gotle, s. 71-oppeal-alteration offinding to 
legaliee. sentence-Criminal Procedure Code, s. 423.· - · 

. When. a~ accused. with previous convictk1ns of theft is c'onvicted of ltouse-break· 
JDg b! mglit, a ~qup!~ s~nt~!lce C?f impriso11men~ a11d wbippiJg ~ not legal ~nder 

: ' . . . . . "' 
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section 3 of the Whipping Act, 1864; but if the houSf'-breaking is accumpanied I90S· 
with theft,· the accused may be convicted on sepa·ate charges under sections 457 -
and 38o and sentenced to imprisonment and whipping for the theft. KING-EMPEROR, 

When an illesral sentence comes before a Court of appeal, the propriety of legaliz. . ~· 
ing.the sentence by altering the cor.viction should be considered, if the res~t of not KY.AW HLA AtrNG, 
doir.g so would be an. inadequate sentence .• ,/ . _ 

The accused was found in pcssession of stolen property, and in conse· 
quence was convicted of house:breaking qy night with intent to commit 
theft. He admitted two previous convictions for theft and wa~ sentenced 
to eighteen months' rigo:ous imprisonment and 20 lashes. 

The Sessions Judge in appeal remarked that the sentence was inade
quate and the accused ought to have been tiied by the District Magis
trate ; yet he set aside the sentence of whipping as illegal. 

Jhe double sentence of imprisonment and whipping was certainly not 
le al as a sentenceunaer section 457, because tht: previous convictions 
were or the t ; u . on the ac s ound it was obviously open to the 
~essions Judge to alter the conviction and to convict the accused of 
l?oth house-breaking by night and theft in a house. The double sentence 
would .then .be iegal as a sentence for theft. The learned Judge ought 
to have taken this course if he did not think it expedient to order a new 
trial before the Distri<;t Magistrate. 

The charge is badly framed. It runs thus-
" Committed theft in respect of property valued rup~es fifteen from 

the house of complainant by committing bouse-b;eaking by night and 
thereby committed an offence punishable under section 457·" The 
charge ought to have two beads and should run thus-

(1) " ·Committed house-breaking by night in the house of Mi Hla Pyu; 
in order to commit :heft, and thereby committed an offence punishable 
under section 457·" .. .i 

(2) "Committed theft of :>orne clothes from ·the house of Mi Hla Pyu,.: 
and thereby committed an offence punishable unJe,:- &e_c_tion 380," ~ 

:· ··-Toe· Magistrate- ought to· have convicted expressly of b:oth offences·;. 
-atjd then passed· sentence for one ·only: --See: the illustration to section2 
35, Criminal ProcedurC' Code. ·:. 

For the t..harges of previous convictions the Magistrate used Form 79· .' 
He ought to have used Form 78. · i' 

The District Magistrate called for the case in revision, and remarked~t 
".i!orm No. 8o in this case is clearly superfluous." In this the District:! 
Magistrate is wrong.· Even if the previous convictions did not render~ 
the accused liable to both imprisonment and whipping, Form 8o should ~· 
be used. See paragraph 282, Courts Manual. 

Before Mr. Justice 'Irwin. Cyiminal RefJ:"sio" 

KING-EMPEROR '11. MAUNG GALE alias PAN ZIN. jl0•1~~4~ of 
Joinder of charge$-Crimin~l P1'ocedure Code, ss, :J33, :JJS-summons case- / _ __!_ 

'UI~rrant case. De,emoer 111 
~harges of insult and mischid committed on two diflerent days cannot be tried 1905, ' 

together. _ 
When an offence punishable with imprisonment exceeding six months and an 

offence not so punishable a"re tried tog~ther a t one trial, the ~se i~ a warrant cas'l 
and form;U char«es $:loHid be frarneq, for i?o~h ~!fenc~ · 
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. ·complaint wa~ mad~ that accused had cqrnmitted mischief on 21st 
July, ·and insult likely to proauce a breach of the peace on 22nd July . 
The two offences were tried at one trial, which was ~llegal as they did 
not form parts of one traiisaction, S:!dions 233 and 235, Code. of 
Cr iminal Procedure. . 
· The Magistrate commenced the trial by stating to the accu·sed the 
particulars of the complaint under section 426, Iridian Penal Code, as 
prescribed in section 242, Code of Criminal Procedure, and taki•;tg his 
plea on that charge. Then he took. the evidence for the prosecution and 
examined the accused. Then he framed a formal charge under section 
504, .Indian Penal Co~e, and took the accused's plea on that charge. 
Then he heard the defence. . 

This procedure is obviously likely to puzzle the accused, and it is 
not warranted by Jaw. The Magistrate mistook the mt-aniog of the 
terms cr Summons <·ase" and ''Warrant case". A~suming th<~t the 
two charges could la'?;'fully be tried together, the trial of the two together 
forms only one case, 'not b\·o. As the case rr.latPs to an oti<'rice 
punishable with more than six months' imprisonment it is a warrant 
case. The fact that it relates to some other .dffence also does not alter 
its nature. The procedure appiicable to the whnle case is that pre
scribed in Chapter XXI, and a formal charge should have been framed 
for each offence. · 

Criminal A(Jpeal Before the Hon'ble Mr. H. Adamson, C.S.J., I.C.S., Cht"efJudge, and 
No. 538 or 1905. Mr. 'Just£ce Fox. 

KING-EMPEROR v. PO GYI. Nov'f!mbP.r 2oth, 
190J. Mr. McDonnell, Assistant Government Advocate. 

4PPeal from acquJttal - grounds jor_:_d£scoverY. of frtsh evidence-Criminal 
Procedure Code, 1898, ss. 417,428 • 

. .. Xn-a~ -appe~t..f~orri-~n ai:qui.tt~l. the fa~t ~h~t.r:~~- ~y)~en_ce . .P~,~- becn.. 41scov~red 
--subsequent to. the llCquit.lal, is noL.a suffjcje_ntj'e~9.n J9(~~ll!!JZ .~~Ide the_ acq.~.uttal 

or ·ordering a· retrial · · · ' · · 
KJ'ng-Emperor v. Nga Naing, I U.B.R. (!902~'03) g, follow~d . 

T he accused was tried on a charge of culpable homicide not amount
ing to murder. The Magistrate states in his reasons for committal that 
while the accused was having a scuffle with some women, the deceasC;d 
Mi Hla seized him by the testicles from behind, whereupon the accused 
struck out wildly with a knife and stabbed Mi Hla, causing her death. 

In the trial before the Sessions Court Mi Ngwe ga7e evicle~ce that 
Mi Hla had seized the accused's longyi from behind, and that the 
accused wounded her by striking backwaTds without looking in .that 
direction. . . 

The. Civil Surgeon Mr. Minty gave evidence that he examined the 
accused on the next 'morning, that the accused was suffering from no 
disease, that be had been subjected to ~evere sque~zing of _the test icles, 
t hat the squeezing must have caused intense pain, that it ~ was:; exceed
!pgly improbable that a man would in~ict such intense pain on hims~lf 
to manufacture evidence, and that a man so ma)tr~.ated wo1,1ld be IQ 
da~ger of life, and could hardly help striking out wildly in self defenc_e. 

. ' 
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He· also stated that there was only one serious wound ·On the d-eceased, 
that it was fatal! because it happcmed to s~ver a vital artery, a~d that 
no great force was needed to inflict it. 

Another witness, whose evidence is not very materia~, .was examined, 
anJ then, as recorded by the learned Sessions Judge, the Public Prose
cutor, act~ng under th€ advice of the Court, closed his case, on the 
Advocate for the accu sed ten cering a plea of guilty to the minor offence 

· of intentional insult tinder section 504, Ind1an P enal Code. 
Th~ accus(·d was then acquitted on t !,e charge of culpable homicide, 

and convicted of the mlbor off.:.n~e under section 5n4. 
The learned Assistant Governm;-nt Advocate un Jer the, ':lirect=ons of 

- the Local Government has presented an appeal agai1i~>t the order of 
acquittal. • ' 

One ground of appeal is that the Sessions Jud~e erred in passing an 
order of acquittal without examining all the witnesses for the prosecu· 
tion. The action of the Public Prosecutor has be.en described in loose 

.}apguage on the record. But we have no doubt as to what really 
occurred. 
· The Public Prosecutor with the consent of the Court and under the 
provisions of section 494 of the Code of Crimin:1l Procedure withdrew 
from the prosecution on the charge of culpable homicide, and thereupon 
the accused was acquitted. We are unable to hold that this action was 
illegal or unrea·sonable. The inferences that arose from the record of 
the committing Magistrate, and from the evidence taken in the 
Sessions Court, showed that a conviction could not be obtained on 
charge of culpable homicide. 
B~t the main ground of appeal is one that goes entirely outside the 

record. It is that 'the evidence of the Civil Surgeon is incorrect .as to 
facts. · Affidavits have been filed to show that the Civil Surgeon did 
not examine the accused until six days after the assault, and that the 
~c.cusd's. c~nduc~ . ~ho,yed. that he was not suffering from pain in the 
te'sfi'c!es ·immedi.~lely after the·-a·,sault' If th~~e . affiq~vits· .~ould ·pe 

· accepted they would, of coursf!, throw ·an intirely·new·aspect on the case. 
But we know of no authority for going beyond the record in a criminal· 
appeal. Under the provisinns of sectiol\ 428 of the Code of Criminal 
Procedure an Appellate Court can' admit additional evidence, but. the 
necessity for taking such additional evidence must be apparent fi:om some~ 
thing on the rocord, and cannot. be derived from external information. 
The subject has been discussed in Kt'ng-Emperor v. Nga Naing (r) 
where it was h~ld that in ari appeal from an acquittal, the fact that fresh 
evidence against the accused has been discovered subse:quent to the 
acquittal, is not a suffi~ient reason for setting aside the acquitta) or 
ordering a pew· trial. In this finding we concur. · ' 

Our .conclusion)s th.at on the face of the record ther:e is no g:round 
for this appeal, and .w.e accordingly dismiss it summarily. ·: · 

If there has bc;en a failure e:,£ justice in this case it appears to be due 
to gros~ negligence on the part of t~ose whose duty it was to investi~ 

(x) I y.p .. ~· 09Q~~o3): 9.· .· 
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gate the c3..\)e and put it before the Court. Mr. Minty's ~vidence as to 
the date of his examination w· the accused, and as to the maltreatment 
of the accused, was given I?efore the. committing Magistrate more than 
two months before he repeated it in the C:)urt of Session. The· impq,rt
ant bearing of this evidence on the case is obvious and if there wa·s 
a material error in it,. there was ample ti'lle to discover it. 

Before Mr. Jus#ce lrw.£n. 
KING-EMPEROR '/}, PO NI AN-' OT.HBRS. Criminal Revision ' · 

No. 1259 of · 
19.1:!5· . Absconding ucused- proclamation and attr:u:hment-'IJiarrant of arrest instead 

of summons-Crimirzal Procedure Code, 1898, sections 87, 88, go. 
November 11th, 

1!)05. 
When a Ma:ristrate is asked to proclaim an accused person he'Should first · 

of all take evidence that _the accused has absconded. When the absconding is 
proved he shou14 recor<i evidence of the offence under section 512. Then if he 
considers that there is sufficient prima facie proof of the offence he can proceed 
under sections 87 and 88. But Magistrates should use their discretion. under 
these sections and should not ordinarily proclaim an accused when the offence is a 
petty one. 

In a· case in which a summons should ordinarily issue; a warrant of arrest/ 
cannot be issued unless the conditions of section go a~ fulfilled. A written report 
by a Police Officer is not evidence of service of summons under clause (b) of sec· 
tion go. 

The writer of Pantanaw police-station on 18th July made a report 
that the previous evening he had seen the accused &ambling in the 
house of first accused and first accused taking commission. The Magis
trate examined the writer and issued summonses under sections I I and 
12 of the Gambling Act. On the day fixed none of the accused appeared: 
The Magistrate thereupon issued warrants of arrest. The warrants 
were returned unexecuted. On this the Magistrate's order, dated 1st 
August 1905, was "Do according to sections-87 and 88.'' Adjourned 
to 15th August. On this proclamations were issued directing the· 
aetused t.o app·~-~.on IS~h.~A~gl1s~ ·ap._d 'f?-tran~s .. Qi att~!;P~JP<:nt_w~re also 

:i~~u~~:". ~O.~PI()ii~.~tr:W<Wfo:g)?'d)).?.QJli~~{.G'~~~w.~~:tlQ~ea:~on .. :n st August.·. 
· ··The - only·· authority ·under which the Magistrate could ·issue a 
warrant of arrest was section 90, Code ot Crimina! Procedure;. Under 
that section it is imperative that ' the summons should be proved to 
have been duly served m good time. There is no such proof. There 
is a report by the station writer that he served the summoPses, but that 
is not ·admissible in evidence. 

The proclamation requiring the accused to appear on 18th August 
was illegal, as it allowed less than 30 days from the date of publish
ing the proclamation. The pro<;lamation was not ·published until 6th 
August, and then it was not published as required by section 87(.2). 
Clauses (b) and (c) were complieci with but clause (a) was not. 

The propl'iety of the action taken under sectinns·87 and 88 .is open 
to much qoubt.· Proclaiming a man makes him a fugitive from justice, 
and is likely to drive him to crime. When the offence -!le is accused 
of is such a ·petty one as gambling in a common ga_Jping;, Jlouse/ 
or keeping a commop gaming house in-a small way; it would generally 
be more judicious to drop; proceedings-when the accus~d abscond, 



Moreover, ev~n in th.e case of the most !leinous offt>nces it is 
improper to proclai~ an accused person b.efore the Magistrate has 
satisfied himself that prima.facie proof of the offence is forthcoming. 
I have known many cases in which proclaimed offenders have been 
arrested in different parts .ot the province, and when taken to the districts 
in which they had· been proclc>.imed they had to be released because 
there was not sufficient evidence to send them np for tria!: 

When a Magistrate is asked to proclaim an accused person he 
should {ust take evidenc.l!! that he has absconded. When the abscond
ing is proved he should record eviqence of the offence under section 
512. Then if he~considers there is sufficient prima fact'e proof of the 
offence he can proceed under sections 87 and ~8. lf there is not suffi
cient prima fade proof of the offence be should refuse to issue either 
proclamation or attachment. 

Attention is invited to the fir~t foot·tnote to the instructions for 
Criminal Register III, page 244, Lower Burma Courts Manual. 

Before tlze l[on'ble Mr. H. Adamson, C.S.I., Chief Judge, and 
Mr. Justt'fe Fox. 

M~GYI "'· THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL. 

Mr. Pennell-for appellant (plaintiff), Mr. Jordall-for respondent 
(defendant). 

Ltind Acquisition...~Public Works Departmellt entering upon land alld cutting 
~~~ trees before publication of n11tice of i ntended acquisiti(m, 

Under sectiqn 23 c£ the Land Acquisition Act (Act I of 1894), the Collector 
in assessing his award ca"\ consider only the market value of the land at the time 
of the declaratio~ of intended acquisition under section 6 of the· Act, and the 
value of such trees and crops as arP. on the land at the time when possession of it 
is. ~.aken by .~he Coll.e!;tor • . Whe.n ~~~~~.fyre th~ Pu~lic Vy'orl<s ~epartment enter 
uppr\ ~!!4Aall!~g~ la'ld. before.pu~hcanon. ofthe ·notac~ ·under· section 6, or remove 
frees or crops before possess16n 1s taken by the Collector, the Collector and th~ 
Court can consider only the market value of the land as damaged, and in the 
case of trees or crops only the value of such as remain when the Collector takes 
possession. · 

Compensation for severance is distinct from other compensation, and must be 
assessed separately. M acl ntyre v. Secretary of State, (1903) l L. B.R., 2o8, foUo~ed. 

Fox, J.- The appellant possessed two plots of garden Jand, the 
area of one of which was 1"72 acres and of the other 3'37 acres. 
Portions of these plots were acquired under the Land Acquisition 
Act for the pipe line from the Hlawga Water Works to Rangoon, the 
total amount of land taken amounting to ·g8 of an acre. 

The. notification under which this land was required appears to 
have been dated t~he 14th May 1904, but it would appear that the 
land was actually entered upon, and the appellant's trees on it. cut 
down some time before, for the- appellant's first petition t9 the 
Collector is dated the 2oth Aprir 1904. 

The appeilant's proper re~edy for the loss of her t.rees would 
have bee·n by a suit for . damag~s, for under section 23 of the Act 
what bas to be . considered is, firs.tly, the .m·arket value of the land a& 
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. · 
19°5· the d~te of the pul~lkation of the declarafon uncler ·section 6 of the 

MA Gn Act, and secondly the dalT'age sustained by the person interested by 
'11. reason of the taking of any :;tanding crops or trees which may be on 

SP.CRETARY oF the land at the tim! of the Collector's faking possesst'on thereof. 

I 
S~AT.E ~oR On the 14th May 1904, and on the ·1oth July 1904 when- ~e 

NDIA IN COUNCIL I h k . . d f · _ ·Col ector states e too over possession, I understan · rom the 
evidence that the land was bare of trees. The thugyi produced a 'lis.t 
of all the trees which had been cut down. The proceedings have been 
carried on on the understanding that the trees which had b-een cut 
down long before ·the Collector t·')ok possession .could be Cf)mpensated 
for in a proceeding ·under the Act, but the provisio!ls of the Act are 
very explicit, and, in my opinion, the Courts canno.t go beyond them 

·even with .t~e .consent of parties. . 
. · Th~ District Cc>urt awarded Rs. 450 as the market value of the 

lnnd taken, and did not award anything under the other heads given 
in section 23 of the Act. In cnming to this valuation (he · Additional 
Jud~e went upon the value of the trees only, as he considered lhat the · 
land except as garden land had no value. 

However that may be, it is quite c~ear on the evidence that 
Rs. 450 was very ample coinHensation for the land in its condition on 
the 14th M;~y 1904. The first three grounds of appeal deal with the 
valuation of the trees, hut if there were no trees on the land on the 
1oth July 1904, there was no subject of inquiry under the second head 
of section 23 of the Act. The fourth ground of appeal is cependent 
upon the question of compensation for trees, and need not be consi· 
dered. · 

Tlie fifth ground claims that compensation for severance should 
have been awarded. In Macintyre v. The Secretary of State for 
fndt'a . t'n ~ouncil (t) this Court held that compensation under the 
·second head of section 23 must be assessed separately. The same 

. ~ppli~s to the·~ther ·heaqs. : .· -· ·- .. . . · _: - . ' .. -· -·--· , : 
,~ - :: Tl).~~e . was· ~viMrice il).. this.c·a.;;e ·thattlie ~and ldtto. the appellant 
would 'be reduced in value '.)wJ'ng' fcf severance, ·and judging· fro:n the 
maps this view does not appear unreasonable. In the .,case of one 
plot the land taken up is near the boundary, but two small portions are 
left between it and the boundary, which prima fact'e will be useless to 
the plaintiff. In the case of the other plot the land talren up appears 
to go almost through the centre of the plot. The Inspector of Land 
Records valued the land at Rs. Ioo an acre, and considered that the 
iands left to the appellant would be reduced in value by two· third or hal£ 
of their original value. A little over four acres are left to the appeliant. 
On the Inspector's of Land Records evidence I think the appellant was 
entitled to compensation for severance, and I would add Rs. zoo to the 
District Court's award on that ground. 

The sixth ground of appeal is against the District . C<1urt's order as 
to costs. · · 

The Additional Judge deprived the appellan't ·o'£ c.psts :because in 
.his opinion her claim was impudently extravagant. :In any vieW 6£ the 

·--------~----------------~--------~-·----~--~--~·*· -(1) (1903) 2 L. B:·B., ao.S.. . ., 
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~ase it was a very extravagant claim, and the fact .that shejs a woman 190S· 
ahd had no legal advice is scarcely sufficient excuse for putting suc]l.a M~: Gvt. 
very extravag~t claim, before the Collector. . . . 'll 

In my opiniOn the awar~ should be altered by allowmg the plamhff SBC~ETARY o; 
Rs. 200 more than w~ awarded by the District Court. S T ATE P:OR 

She should also bt allowed her costs of this appeal, advocate's fee I NDIA IN C QuNC 

bei£1g fixed a t three gold mohurs. -
Her grievances on account of the loss of her trees cannot, in my 

op:nion, be dealt with in th is proceeding, and it shou ld be left to her 
to ~ake such steps ~s she may be advised to bring them before the 
Courts. 

Adamson, C. g.-1 concur in the judgment of my learned colleague. 
Neither the Collector nor the District J udge has c.~served that the 

market value of land, as referred to in section 23 of the Land Acquisi
tion Act, is t~e market value at the date of the declaration under 
section 6. In the present case the Public Works Department had 
before that date cleared away the fruit trees and left the land a mere 
waste. · 

The result of the unlawful action of the Public Works Department, 
and of the fa ilure by the Collector and District Judge to see its legal 
effect, is that we have been obliged to give to the apFellant more than 
she deserves for the land as waste, and that our decision leaves it still 
open to her.to sue for nearly all that she originally asked for, via., the 
value of the trees that were cut down. 

The market value of the land as awarded by the District J udge, Rs. 
450, is far more than its value as waste, but we cannot reduce it, because 
the Collector bas neither appealed against the finding nor taken objec-
tion to it • . -' · 

Severance is quite a separate m2.tter. We cannot' reject the c1aim 
for severance on the ground that appellant gets more than the marke~ 
vah•~ of .the land. acquire,d, ·It is d~ar .tliat the.bolding is injuriously 
·affected by t~ae sev.:rance, and in· fact the Collector made an ·award on 
tb'is iccoi.uit. · · · · · 

Finally, notwithstanding the intentions of the Collector and the 
District Judge, we are bound, in the absence of any appeal by the 
Collector, to bold that the compensation awarded is compensation 
legally awardable under section 23 of the Act, and that it refers t6 
nothing that occurred before the publication of the declaration. It 
follows that .the appellant. may have a further remedy with regard t6 
damage to her property that occurred before the date of the declaration. 

It is common knowledge that it is not unusual in this province for't~e 
Public Works Department to commence operations in anticipation of 
acquisition, before the Collector has taken possession, or even, as 
in the preseqt c2.se, before the publication of the declaration. It 
would be well that the consequence of such action should be clearly 
understood. If it is a question of the market value of land, both the 
Collector and the Court can consider only the value of the land at the 
time of publication-of the declaration, and if the land bas been previ· 
ously-deteriorat~d by th~ operations of the Public Works Department,
the market value tliat :has ·to be considered is 'the inaiket value of the 
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Igo5: land as deteriorated. If i.t is a question of trees or standing crops, the. 
MA GYI. Collector and the Court" can cvnsider only the value of such trees and 

. v~ standing crops as are on the land at the time when the Collector takes 
]SECRETARY oJ! possession. If trees or standing crops have been removed before that 
; STATE FOR date, their value cannot be considered. Neither the Collector nor tM~ rou IY C~uNCIL. Court can go a ... step .beyond. the plain provisions contained in section . 

---.. ·23. The consequence is that when the Puqli~ Works Departrr.ent 
operate on land before they are, under the provisions of the Act, 
lawfully entitled to do so, no possible action by either the Collector or 
the Court can save the Secretary of State for India in Council from 
liability to a snit for damages. 

'cr.uiz Re'llision 
No. 94 of 

rgos. 

July 3rst rgos. 

Before Mr. Justice lrwt'n. 
MAUNG GYI '11. LU PE. 

Mau~g Kyaw-for the applicant (plaintiff). 

Nomenclature and C011stitution of Courts in Lower Burma. 
When a suit is triable undP.r section 31 (.:1) Lower Burma Courts Act by the 

Additional judge of a Court, if the plaint be presented~ to the Judge of the Court 
he should not retu&n it. Section 57 of the C;ode of Civil Procedure has no application. 

kabir Vqlad Ramjan v. Mahadu Valad Shiwaji, (1877) I. L. R., 2 Born., 360; 
Palneappa Chetty v. Maung Shwe Ge, (1,904) 2 U. B. R., Civil Procedure, 4; 
referred to. 

Zeya v. Mi On Kra Zan, ( 1904) 2 L. B. R., 333, followed. 

Lu Pe sued certain persons in the Township Court of Henzada and 
attached three buffaloes, apparently before judgment. Maung Gyi 
petitioned the Court saying the buffaloes belonged to him. After this, 

· the defendants in the original suit objected that the Judge of the Court 
had no jurisdiction and on this the Judge retutned :the plaint to be 
presented to the Additional Judge of the same Court. The buffaloes 

.. seem to· .. have been, released as a matter of · ~ourse pec~us~ :~J:ll! . ..nlaint 
·'Was returneq,- They were not attached again. Tl:e_petition .9f Mau.Jtg 
-~Gyi was ·.returned· to him, · . ' .. -· . . -· . . 

Maung Gyi then sued Lu Pe ·for Rs. 3S·I2·o, co~ts incl!rred in 
prosecuting his objection to the attachment. He obtained a· decree, 
which was reversed on appeal on the ground that Lu Pe's application 
for attachment was made in good faith, and that it was held in Rabir 
Valad Ramjan v. Mahadu Vaiad Sh:iwajz· (1) that an ·action to 
recover costs of an · action is .not maintainable when the Court before 
which such proceedings were taken ~ad .made no order for payment 
of costs. 

The present application is to revise that decision on the ground 
that such a suit is maintainable. 

In my opinion, even if the decision were wz:ong in law that would 
not be a sufficient ground for revision under section 622. It is sufficient 
to cite the words of the late Chief judge o: this Court in Zeya v. Mi 
On Kra Zan (2) in which the authorities were exhaustively con5ii:ler· 
~~ : "If the facts and the law applicable t~ the ~a~e have "been duly 

J 
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·considered by the Lower Court, then, thoug~ its decision -may . be 
erroneous, the error cannot be corre~ted 011 revision." In the present 
case it is not.suggested that the Court did not duly consider the law: 

At the same time I think it well to say that I see no reason to 
think that the decision of·the District Co'.1rt is "errone0us. The only 
authority cite? by the applicarot is my own· ruling .in Palneappa Ohetty 
v. M aung Shwe Ge (3) ; ~t is of no assistance in the present case in 
whic? no order was passed on the petition of.Maung Gyi. 

The applicatiOJ1-iSodismissed summarily. 
It is necessary to remark that the Judge and Additional Judge of 

the Township Court seem to labour under an- extra6rdinary mis
. apprehension about the constitution. of Courts and the jurisdiction of 
Judges. The· Additional Judge tried the present case. · He beads his 
judgment "Court of the Additional Judge of Henzada Town." He 
says Lu Pe's suit was instituted in the Court of the Township Judge 
of Henzada and that it should have been instituted in the Omrt of the 
Civil Judge of · .the Headquarters. None of these Courts has any 
existence. There is one Township Court, established under section 21 
of the Lower Burma Co~:.rts Act and two Judges have been appointed 
to that Court under section 34· Both Judges have jurisdiction tbr~>Ugh
out the Township. The plaint ·was presented in tl)e proper CLurt, and 
section 57 of the· Code of. CivH Procedure bad no application. Under 
section 31 of the Courts Act the District Judge can direct that all suits 
arising within Municipal limits which may be instituted in the Town
ship Court shall be disposed of by the Additional Judge. If he had 
maae such a direc;tion then the Township Judge's proper course would 
have been to hancl, oyer Lu Pe's suit and Maung Gyi's objection to the 
Additional Judge, w;th a note on the diary of each record, stating why' 
he did so. His so handine over the cases wou!d not in any way affect 
~he validity qf the att~chment before judgment. 

· · It is surprising that the Judge of the District. Court did not notice 
_.these errors of Judges subordinate to him, which. ~aye _caus~d confusion 

and needless litigatinn. He not only failed to notice the errors, but 
he actually says in his OWJ:l judgment that potb parties filed their 
petitions in the wrong Court, which is not the fact. Under section 22 
of the Lower Burma Courts Act it was the duty of the Judge of the 
District Cou.t to point out the .errors to the Township Court. The 
Courts Act is plain enough and there is no excuse for any misconcep· 
tion of its meaning since the issue of the late Chief Judge's inspection· 
"Memorandum No. I, dated 23rd April xgo4, paragraph 9· · · 

Before Mr. Jasft'ce Irwin. 
• NGA SEIN v, ){ING-EM:PEROR. 

· Dacoity-one of band · of .daco:ts using deadly weapon-Indian Penal Co~e, 
:e&tian, 397: 

The f2-;t that one of a band of dacoits uses a spear does ·not necessarily bring the 
Other dacoits within the provisions as to punishment in section 397 of the Indian 
Pemil Code, · · · · · · ' 

(3) (1904) a .t1. a. R., Civij Proc., .J. · 
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Queen-Empress v. Maha.hir Tiwari, (1899) I. L. R . 21 All., .263, distipgpish~!f. 
* * . *'· * . '* ..... 

The-District Magistrate held that because one of the d~coits. u~~d ·a 
spear, the Court's discreti_on in the matter of sentence is limited by' si:>c~ 
tion 397, Indian Penal Code_. The authority he-cites is Queen-Empr.1~s 
v. Miz.hab£r Tz'warz'(r). I think it.is probable tkt the Magistrate did not· 
read the repo!t of that ·case, b1,1t merely , the bead note, a,s c::op~e4 'in 
Mayne's Crimi~al _Law 6f India. The fact 'that a contrary ruli_n·g pf 
the Madras Hig~ Court is. cited by Mayqe in the same .para·gt~ph 9ugh.t 
to have m·ade the Magistrate ca.utious ·about deciding . the point of · law . 
without ·reading the ~\·hole report The head note m~y ·easily ,be ll'l!o/ 
construed. The case was one of dacoity in 'the house of a : man ;,eall1d · 
Gajraj, and Gajraj's arm was broken by the dacoits. Ma hal;>i.~. and se~~
ral other dacoits joined in beating Gajraj. . The ~ctual blow \yhicb bro~ 
Gajraj's arm was not struck by Mahabir, but under section 34 'Mahabir 
was held guilty of griP.vous hurt because the beating was in fvrth~rance·· 
of the common intention of all, and he c'Quld have been convicted of 
causing grievous hurt if there had been no . dacoity. That was why 
section 397 was held to apply. The present case is different. One of 
the dacoits, applrently the appr?ver Po Lw!n, cc.rried a spear, and 
mad~ thrusts with it through the ooor into the inner r-;>om whi_ch was 
dark. This fact would not render the other dacoits liable to convic
tion 'for using a spear, and therefore Mababir's case is no authority for 
saying that section 39/ applies in this case. The words in section 
397 "such offender'' plainly mean !lny offende:: who uses a deadly . 
weapon and oo other. I therefore alter the convictio_n to one of dacoity 
under section 395· The sentences of 7 years are appropriate, and 
I see no rE:ason to reduce them. · 

---
Crf.minal Af'Peal Be-Fore Mr. JusHce Fox and Mr: Justice irwin. 
No. 46z of L905, '.J 

--- · - ·· -. ·' ·'·- · SH.WE EIN 'li. K iNG·EMPEROR. · 
Stj~8"!~~':,·'-i8tlrj_-.!;~-.M~rj¢;,~ :iJgJi.i.an_Jh.~.h!ad7-i~M~;.tion-71n4t~.ti'f~JJa·~:qo.d§,s~.-.399, 30;, J~4· 

. . I 90S. : ''"·-The' fourth cfause ot section ioo, .ndian Penal Coae, do~ iiot apply' to a case in 
which death has been caused by an act done with the intention of causing bodily 
injury to a particular persori. In such a case the question . whether the offence is 
murder or not must be· decided by reference to the tirst three clauses of that section 
anu the exceptions. . . . . 

'Reg. v; Govinda, (1876) ·1. L. R. I Born., 342; Queen v. Gorachand Gope, (t866J • 
B. L. R., . Full Bench Ruling~, Sup. Vol., 4~3 ; Sh1ue Hta U .v. Kin'g•Emperor, 
(J903) 2 L. B. R. 125; referred to. · 

Fox, J.- The appellant has l;>een convicted of mt.~rder on a finding bY 
the learned Sessions Judge that he had caused the death_ of Nga Aw by 
an act which be must ~ave known was li.k~ly to cause death. The 
Judge however found that it was probable that the accused bad ·n.o 
intPntion of killing Nga Aw. · . 

.On these findings the conviction of the 'lffence of .murder was, in my 
opinion,. not justified. The convictio~ chould have been of ,culpable 
homicide· not amounting to murder, and as the finding cort'2s-poi'ld~d .to 

• 0. : " 

·.' 



the WOrds II the act is done with the knowJedgt that it iS Jike}yto Cause rgos; 
d<·ath '' i~ section 304 qfthe Indian Penal Cod~, the utmo:.t puuishmen! SHwE EIN, 
to which the accused was liable on a conviction 011 such tinding was 'IJ. 

rigqrous ·imptjsoument for -ten .years or transportation in lieu of KING-EMPERoR. 
.impriso-ilm:pt for. a like.term. . · . · . . . 

The ~n.dm·g however appe;t!S to me to be mappropnate to a case !•ke 
the present in which death has . been caused by.ar: act done in the 
intentional causing of bodily injury to a particular individual. 

In such~ casc ·the qm·stion .to ·be considered is with what ·intentkm 
did the ~ccused commit the act. His knowledge of the probable results 
of h1s act must almost necessarily be a matter to be considered-also, 
si.nct! knowledge ·and intention are usually closely bound up together. 
Where the ·act bas been done in p~;~rsuance of an intention to do bodily 
h~nn to another, tlie case must, in my op;nion, l:e decided according to 
the intention which· must be attributed to the offender in doing the act, 
and the words and clause of section 299 and section 300 of the Indian 
Penal Code, which deal with knowledge, have no direct application to 
such a case. 

The provisions of the Indian ·Penal Code regarding murder and cul
pable homicide not amounting to mt.rder are undoubtedly son.ewhat 
"obscure, and the di$tinctions between tbt> cases slatfd are in some in
stances very fiti~. Taking as an example illustration (c) to section 3001 
which is obviously the illustration intended for a case falling within 
the third clause of the section, it appears to me that any ordinary person 
would reasonably and j11stifiably come to the conclusion that A in 
doing the act stated intended to kill Z, and in such case his act 
would fall under t-he first clause of the section. There may, however, be 
cases in which thert: may be a broader distinction than that afforded by 
illustration (c), and in which an intention to cause actual death might be 
negatived, while an intention to inflict what I wi!l shortly . call vital 
inj"ury might· be fotind. 

The distinctions between the two offences of murder and culoable . 
homicide are most c!P.arly set out in the judgment of Melvill J. in ·Reg. 
v. G(1vz"nda (1). I accept the iearned Judge's view as cnrrect in every 
detail, but would add that the cases stated in section 299 and section 
300 in which '.' knowledge " is made the de1ermining constituent of the 
vffence, appear to me to refer to cases in which the doer of the .acl: 
constituting the crime bad no intention of injuring any one in parti
cular, but in which he has caused death by doing a reckless or rash 
act, which he must have known would either in all probability endanger 
human life, or would be likely to endanger human l ife . The 4th clause 
of section 300 must, I think, be read as a whole, and the last words of 
it, 1:is : '' and commits such act without any e:xcuse for incurring the 
risk of causing death or such injury as aforesaid" appear to me to show 
that that clause was intendec for a case of the nature I have referred 
to above. Illustration (d) to '!:he section strengthens this view. 

The Cod~ affords no good illustration of an offence of culpable homi
cide not amounting to murder by an act done with the knowledge on 
the part of the ~oer that be was likely to cause death, but without the 

(1) (1876) I. L. R .• 1 Bom .• 342, 
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intention of causing d~ath or bodily injury likely to cause death. Part of 
illustration (a) to section 299 covers such a case. To illustrate my_v.i.ew 
of a crime falling within this category, I venture to offer the f~llo~virig 
illustration. Th~ engine driver of a raihyay pass.enger train noticing 
a danger signal ag~inst him, but seeing no sigJ;!s of danger on the Jibe 
ahead of him ·ru·ns· his· train past the dat)ger signal; with the con!)e
quence that the train is upset and lives are lost. The engine driver's 
offence might not be· held so culpable as to fall within the 4th clause of 
section 300, but it might clearly be a .case punishable under the last 
part of section 304 of the Code. · 

I have exp<essed my views on the meaning and application of the 
parts of sections 299, 300 and 30 -~ of the Code · dealing with ' 1 know
ledge" in order to make. it clear .why I think that in a case in which 
podily injury intended {or a particular individual has resulted in death 
those parts of the sections need not be considered. 

Before arriving at a conclusion as to what the intention of the doer 
of an act causing death wa;:;, it is, I think, a good plan, to put before 
one-self the whole category of in ten Lions expressed in the Code in con
nection with offences causing bodily injury. o They are, taking them 
from the most grievous downwards:-

_Ist.-An £ntention of causing death; which · I take to refer to an 
actual intention that death should be the result of the ·bodily injury 
which the offender infl:cted. · 

2nd.-An £ntentz'on of causz'ng such bodz'ly £njury as the offender 
knew to be likely to cause the death of the person to whom the harm 
was caused. Iilustratiou (b) to section 300 illustrates the sort of case 
to which the 2nd clause of section 300 would apply, viz: a special case 
in which there- existed some weakness or defect in the person injured 
such that an injury which would not in the ordinary course of nature 

-ki.ll -a --person of -ordinary-pealtb.,.'would be likely -to kill him, aqd the . 
offe'nder knew.·woutd. be-liKely to kill hi'r,r. - · .. , · · ·· ' · 
. 3id'.::..::....A d int~ntion.:oJ caust'-4[ 6odz'ty·"z'nj'ury· ·suff.ident ·£n tlie ord~·- ' ; 
nary course of nature to cause death. · 

4th.-An z'n,ten#o?J of causing such bodz'ly z'njury as t's •lz'kely to 
cause death . 

Sth.-An z"nlenHon of causz'ng grz·evous hurt, but grievous hurt 
which was not likely to endal)ger life. · 

6th.-A n £ntentz'on of 'causz'ng hurt mere! y. 
There are cases in which although an offender has actually caused 

death as a consequence of bodily injury infliCted by him, he bas b<fen 
held liable for only one or otl:ler of the minor offences of grievous hurt 
or hurt. 

To justify a convi<;tion of culpable homicide of a~y sort against an 
offender who lias committed an intentional act causing bodily injury 
to another. and which act was inte·nded for some particular individual, 
there must at least be a finding that the offender intended' by :\lis act 
to cause bodz'ly £njury likely to cause death. ~ => 

The first three degrees of intention :;tated above make the offence 
i.W the ~c~ ~~q~s~~S .• <:f:eath murder1 unles~ one or mo~~- of th~ exceptioQs 



·LOW~~ B.URMA RULINGS. 

stated · in section -300 · applies or apply. If no ·exception applies, the· 
sentence must be in accordance with ~.-ection 302. If an· exception 
~pplles, the first part of section 304 regulates the punishment to _~e 
given. , 
. If the offence has been committed with the fourth intention :in the. 
above category, the o,Ience_ is culpable hpmicide ndt amounting to : 
murder and the punishment is also regulated by the first part of. sec
tion 30.4, being covered by the words " if the act.-by which the- death 
is caused is done with_ the intention of causing such bodily inju_ry as is 
likely to cause death.'' . . · 

Great difficulty may be experienced in deciding- whefher a case falls · 
within the 3rd or the 4th category. The distinction between the 
degrees of bodily injury intended is fine, but it is· appreciable. That 
it exists and was intended to exist is, I think, shown by the wording 
1' with the intention of causing such boc!ily injury as is likely to cause 
death" in section 299, and the wording "bodily injury sufficient in the 
ordinary course of nature to cause death" in the third clause of section 
300. 

"In Reg. v. Govinda ._(t) Melvill }. said:-
It is a question of degree of probabili~_y. Practically, I think, it will generally 

resolve· itself into a consideration of the nature of the weapon used. A blow from 
the fist or stick on a vital part may be likely to cause death : a wound from a sword 
in a vital part is sufficient in the ordinary course, of nature to cause death." 

These words I take to be merely illustrative of the learned Judge-'s 
view. · 

In Queen v. Gorachand Gope (2) Campbell }. also recognized the 
fine distinction b~etween the intentions referred to in sections 299 and 
300, aud said that an act which had c:~used death and had been done 
with the intention of causing such bodt"ly z"njury as was likely to cause 
death tallied more exactly with the definition of culpa!;>Ie homicide than . 
with t~at of murder. · . . . _ 

Not only .may the d~>gree of bodily injury intended be a matter of 
much difficulty, but of1en the whole question of the accused's intention 
m~y present difficulties. In the absence· of an expression of his inten
tion by the accused previous to or after or at·the time of committing the 
act, his intention can only be inferred from the act itself and the cir
~umstances under which it was done. In making an inference as to the 
accused's intention, the knowledge ~hich must . be attributed to him 
must usually be a matter for consideration. As Mr . .-Mayne says in 
paragraph 2or of his Criminal Law of India:-

" Inten_tion is sometimes a presumption of law : sometimes it is a. mere fact, to be 
proved yke any ·other fact. A man is assumed to intend the natural or necessarY: 
consequences of his own act, and in the majority of cases the question of intention 
is merely the qu~tiun of _,knowledge. If I strike a man on the head with a loaded 
club, I ·am a.ssumed' to know that the act will probably cause death, and if that 
result follows, I am assumed to h.1ve intended that it should follow." 

. T~us in a c~se.li_ke th~ p·:esent in which death has been caused by 
mtentJonal bodtly IDJtiry mfhcted by the accused on the deceased the 
question of what knowledge m·Jst be attributed to the accused com~s i1) 

(2) (I ~6Q)" J3. I;, R,; ·Fti!l B(!nch Ru!in~s, Sup. Vol.; 44~, 

Saw& Eu~·: 
'1), 

KtNG-J!:MPBROJt 
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. · 
19°5·· as a oieatJs of . arriving at his ·· intention when he commjtted the act 

SHWE EIN which caused the death, and for that purpose, and not for the purpose . 
'~~· of deciding whether the case falls within the 4th clause of section 300 

KING-EMPEROR. or the last part of section 304. must the que.stion be. considered. . . 
Applying the above considerations to the present case in which -in~ 

moment of anger th~ accused struck the deceased one blow on the head 
with a piece of w.ood 20 · inches long, 8 inches -in circumfere~ce and 
78! tolas in weight, the question is what must be a~sumed Lo have been 
the accused's intention when he struck the blow·. 

The circumstances do not warrant a conclusion that the accused 
· actually intended to kill the deceased, nor does the act itself call for 
such a conclusion. The second clause of section 3oo has no applica-
tion to the case. . 

The decision must · rest upon whether he must be held to have 
intended to cause bodily injur~sufficient in the ordinary course of n:~ture 
t.o cause "death, or whether he only intended to cause such bodily injury 
as was likt'ly to. cause death. I do not ~bin k an intention of causing a 
less degree o"f injury· thiln that last mentioned can properly be attributed 
when such an instrurn.ent as that described ahove was u~ed, for any 
sane man Vlould know that in str\king at another's head with such a 
weapon he was at least likely to cause death. . 

I think, however, it would be going too far to hold that he must have 1 

known that · he would probably cause death or vital injury, and to 
conclude that he intended to cause bodily injury sufficient in the 
ordinary course of nature to cause death. It is common knowledge 
that heads have stood blows with far more formidable weapons than· 
the one used in thic; case. In Shwe Hla U v. K£ng-Emperor (3) I 
have set out quotations from the works of lcarnrd medical aulhors 
showing how Cd.pricious injuries tg the head ~arc in their after-effects 
and results. In the present c.ase the primary result of the accused's 
blo_w ~as· only a ·,~lig~t. ~~a:ct\l~~ : or:rhe l~tt .~e~p~~~a~ _bqf!JlJ ~YJ ex~rava
sa.horf ·of bl.ooa; oii ·the -pur a Mater, and'compress~ ·of tli~. brain ensued, 

=·· arid the latter was th·e · di.i.ise or a·eath. · ·· ·-· · ·· · · 
The case no doubt comes near the border line between .the 3rd 

and 4th of the intentions I have referred to previously, but under the 
circumstances I do not think the intention to be imputed to the accused 
sbould be more than the less grave of the two. 

I would accordingly acquit the accused o£ murder, reverse t-he 
sentence for that offence, but would find him guilty of culpable homicide 
rrot amounting to murder fo r that he culpably caused the death of Nga 
Aw by an act do.ne with the intention of causing such bodily- injury as 
was likely to cause death. 
. For this offence I would sentence the accused .. under the first part 
of section 304 coupled with section 59 of the. h idian Penal Code to 
transportation for Io years. : ·. ~ 

------------------------~------·--------~~-------~~ 
(3) (1903) 2·L. B. R.,"125. 
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. ,f1"tJJt'n, J.-Appellal:lt' does not deny that he struck Nga Aw, not 1905· 
qoes he deny that Nga Aw died from the effects of that blow~ but he Ssw.s ErN 
says he had no intention to kill, he was instigated to the deed by Po ·'t!. 

Me and he was drunk. · KING·EMPa~o~ 
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Criminal Appeal 
No. ·SJI .of 

19~5· . 

Before Mr. Justice lrwt'n. · 

SHWE KO 'AND ~NOTHER 'IJ •• KING·EMPEROR .. 

September z8th1 

rgos. 
··Mr. ·Villa-for appellants. 

Assaultl'ng proces'i-se,rver when exer.utz'ug a warrant-Penal Code, s. 353-produc• 
tion of?.llM'-ram in evidence-Evidence Act, i872, s. gr-du.ty of · Magt'stra~s 

· to ascertain fa~ts.pt' case- Crinii'nal Procedure Cotle, 1898, ss. 344, 540. · 
The. accused were convicted of assaulting a protess•server while executing a 

'varrant i~ued by a Civil Court. The warrant was not produced befor.e the 
M{lg\strate, _and the Magistrate did not require its production. 

Held-that the content's of the warrant ~ere 31) eSf~ntial pa~t of the 'case for· 
the prosecution, anc!. that· thqse contents can only be proved in 'the manner 
prescribed in sedion 91, ·Evid.ence Act. · · · · 

· It .is a Magi~trate's business to fin.d out the truth, ::~nd to Sl,lpplement defects' 
in the case either ·of the prosecution or· of the defence ~y using the powers to .. p6sto. 
pone or 2djourn proceedi.,gs, and tn summon ·material witnesses, whi!=h·are.cori·. 
ferre.d hy sections 344 and 540 of ~he Criminal Procedure Code. · · 

Clumder Coomar Sm v. Queen-Empress, ( 1899) 3 C:· W. N. ·6os, .cited. ,,.l"."' 
The appellants have been convicted of <'.ssaulting a proce.ss·server 

of the Sm<~ll Cause Court of Rangoon in order to. deter him from 
discharging his 'duty. The duty ·was to arrest one Po Ka·under a 
warrant issued fr0m the Court of Small Causes. The wcirraut wa-; .not· 
produced, .and there i.; n'> legai evidence of the. con~en.ts · of t~e 
warrant. It a,ppears fr-om the judp:ment that the learned Advocate 
for the accused pointed out this ddect and argued tha~ wit1wut pro
duction of the warrant there could be ho convictic·n. He aliio.objected 
to the production of the warrant ''at this stage of the proceeding .. " . 
There is nothing to show what "this stag~ ohhe pr?ceeding" means, 
but it must have been :tt scm~ time before judgment, and the objection 
was not one that should be allowed. . 
· It is true that the case for the pro~ecuti_on sho1,1ld ordmarily o·e ~ 

comple;e before the .accused is called c.n foi.· liis defence,. but it .is · the' 
.. 'Magist;~;a~s : .b:tt.sin~·ss·.·:·to. · fin.d ·_q);lt tlJ.~ .. t~ut4, ~nd prqv_jsi~~- is m.~de· in . 
. .'ie<;tion<s4o.fpr. ~su.ppi.cmentin}fde(ed~:Jil~ ~eitMfi1;~·.:~:~<i~·~$;#Jig_n or the 
.. defence . .. A cf'imina1 ··wal tcfore a · :Magi$tta!~ is · 1lo.t . neceisariiy 

conducted by a pros·ecutor. Chapt~r. XXI contai.ns no provision 
corresponding to section 270 which applies t.o .Sessions trials. T!1~ 
position of a Magistrate therefore 9,iffers .materially .from that ·of a. 
Sessions }u.dge, and he may often· bave to. mak~. much freer use oJ 
sections 540 and 344 than would be proper in a Court 'of Session. · 
The Police. may · make mistakes in preparing. a case for trial through · 
imperfect acquaintance with the )aw of evidence. It · is th~ Magi~
trate's duty as a .rule to take the necessary·. step:;> :to correct .suc'h 
inistak~s; In the present case there· were strong grounds for s:xpposjng 
that a warrant of arrest of Po Ka was in existence, . and even if the 
:omission to.produce it was noticed only at. the conclusi.o·~ of the defence 
the Magistrate would have been justified in requiring its prodlfction 
'then, and :evenin·adjourning the case if necessary in ·order that it 
'might be produced. ·The accused would then be entitled· t9 be~ heard 
further. 
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The Magistrate ruled that it was not nece!'sary to produce the war
rant at all. Here be wa.S certainly wrong. The fact that the process
server was attempting to discharge his duty as a public servant is an 
essential part of the offence, :md of that fact there is no legal evidence 
of .1ny kind on the record.. Onder sections 250 and 251 of the Civil 
Procedure CoC:e the wafran.t must be in writing. ant: therefore under 

. sec-tion 91 of the Evicence Act the fact that the warrant contained 
author:ity for Hari Pal t·o arrest Po Ka cannot be proved except by 
production of the warra.nt or by secondary evidenc,e of its content$ 

. in c~se secondary evide'nce is admissible. There ar~ no circumstances 
·appearing- on the recOt·d which would render second~ry evidence 
admissible. The case of Chunder Cqomar Sen v. Queen-Empress (1) 

' is r.ightly relied on by appellants' advocate as showing zhe necessity 
of producii1g the warrant to prove ils.contents . 

. The ~vidence on the record, therefore, does not support the con• 
viction. I do not think it is expedient to take further evidence 

· ~ecause I think tbere ·is a doubt about the identify of the offenders. 
The appellants were arrested in the next house. There were severa-l 
persons present when the process-server was obstructed. The Magis· 
t rate does not seem to have weighed the evidence for the defence · 
properly. The mere fact that accused were guests in Ma Shu's house 
is not sufficient reason for saying that she is not an independent wit
ness. The fact that Ma Shu is Po Ka's sister-in-law is . irrelevant, 
as accused are merely acquaintances of Po Ka. ·· It is not necessary 
to assume that the Crown witnesses have intentionally given false 
evidence. It may be a cnse of mistaken identify. 

I thereror•! reverse the convictions and sentences, and acquit the 
. appellants, and direct that their bailbonds be cancelled. 

· /Je.fore .tlz.e :non'bte .Mr. Haney l!damso_?J, C:.$..1., l .C.S., Ckief 
-Ji.[lge,~ ~~td !.b. ·Justice Fox .. 

AUNG 3AW '~~·TUN GAUNG. 

Tllr. Pennell- for appellant (defendant). 

E:~~11cution of dBcrciJ. - il•lifle',-y of la~td-sta~tdittg crops-Civil Procedure Cod11, 
· r882, section 263-appeal from order of ·t:~~ecueion, 

When the holder of a decree for redemption is put in possession of land under 
sect ion 263 of the Code of Civil Procedure, suth possession includes th~ standing 
crops. The deiendant cannot re-enter in order to reap and dispose of a crop 
.which he has cultivated upon t,he land. 

In .a:n .appeal from ·an order in execution proceedings, the Appellate Court 
cannot alter the effect of the decree in the original suit. 

Fox, J.-On the 7th Septt;mber !903 the pl~intiff·respondent 
~btained in the District Court a decree for redemption. The decree 
.directed that if he paid to tl·e defendant or into Court the sum of 
~s_. ~~7 less ~<?st~ · o.n .. or before the 7th December 1903 he would be 
entitled to r<.demption. . ; 

{1) (1899) 3 c. w. N., 6os. 

•.:::. t 
~905 · . 

\. . ~· . ·. 

Saw~Ko 
t ••• •• '"ti.· . -·: :i,; 

KzwG-E'JtPBROR. 

Citdl :Jnd Appeal 
Na. 43 ol .~ 

rgos • . 

Dec1mb, :Join 
190$. 
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On the 14th September ·I903;the plaint.iff applied for execution of 
the decree. The District Judge ordered a wa,rrant to issue to the 
Bailiff to give possession of t he land under section 263 of the Code of 
Civil Procedure on payment of the above sum less the costs. 

.' On the 24th September rgo3 the warrant was returned executed.. 
On the xgth ~ovember 1903 the defendr..nt·appellan~ applied to 

the District'.Court for permission to remove the crop which he alleged 
.he had sown on .the land. The District Court rejected the application. 
The Divisional .Judge on appeal from this order directed the District 
Court . t.o ~ispose of - t~e dispute regar~in&" the crop. in a proceed!ng 
under sect10.n 244.of the Code. The D1stnct Court m a proceedmg 
in · execution · peld · that the d efenda.nt was entitled to a portion of the 
proceeqs of the crop which had then· been reaped and sold. The · 
defendant again appealed to ·the Divisional Court claiming that be was 
entitled to the whole of VIe. crop. The Divisional Court dismissed 
this appeal. . · . 

. ·The Defendant preferred this second appeal to this Court, claiming 
that the crop was his entirely. 
' The proceedings and judgments of the Io;.ver· Courts are difficult to 
understand~ and much litigation has been caused by an erroneous 
opinjon of the Additional Divisional judge that the decree of the 
District Court of the 7th September 1903 gave the plaintiff no right to 
the .crop which was growing on the land. The Judge dismissed the 
appeal from the deere-! itself, but on the appeal from the order rejed
ing the defendant's application regarding the crops, he held that the 
orig'inal decree should have been different to what it actually was. 

The original decree however stood, not having been altered on the 
appeal from it. In execution of it delivery of possession of the land 
was given to the plaintiff under s~ction 263 of the Code. This ! 
delivery was a delivery of the !(l.nd and ' of all things attached to it I 
incluqing the growing. ~;rop . . . .. ·. . · · - · ·.~ 

;·, .No.:-authority:hac;beencc:it:ced, a~d·.·~Qn_e .. can bi' foumi f<?~~he pr~posi7 
:. tiQ . .t:l. that. :when: delivery of. imn:ioVeal:ilej:irO.perfy.has been gfven under 

the above section, a defendant from whose·possession the property has 
been taken, can claim to re-enter the property in order to reap, gather 
and dispose of a crop he had cultivateq on it. 

It is no doubt the case that the crop on land does not always 
belong to th~ owner of the [an <;I, or to the person entitled to possession 
of the land. The actual occupant of the land may be entitled to the 
crop. In such a case when a plaintiff obtains a decree for possession 
against a person other tQ.an occupant, possession is given under sec
tion 264 of the Code. That section did. not apply as betwee~ the 
plaintiff and defendant in the present ·case. The District Court did 
not intend to. reserve to the defendant any right tq the crop, and did 
not· in fact do so. Even if the defendant bad any right to the crop, 
this Court could not on an appeal in execution proceedings in any way 
alter the original decree so as to allow him or declare his righ; to th<: 

· crop. I would dismiss the appeal. ~ 

4aa?iisqn; C, J.-=:I ~onc-qr. 
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Before Mr. Justice Irwin. 
HLA GYAW ~. SIT YON AND O'l·HBRS. 

Cif!il R,";,;,. 
N1. 35~ 

zgos. 

Mr. Dhar-for applicant. Mr. Palit-for 1st and 2nd respondenu• -1on11ar~ i,ph, 
Mr. Datta-for srd respondent.. 19~~· 

Revision-Civil Procedure Code, r88z, sectiotl 6zz-order in matter ralatittg 
lo uecution of decree-force or-section 244 (c), z. 

The High Court will not interfere i~ revision, under section 622 of the Code of 
Civil Procedure, where a way of remedy by appeal is or has been open to tho 
applicant. 
. A decision given in a matt~r relating to the execution of a decr~e is. binding on 

the parties and those claiming under them, and cannot be altered excep~ by a higher 
Court. · 

Ram Kirpal .v. Rup Kuari, (1883) I. L. -R., 6 All., 269, referred to. 
This is an ·application for revision of" the order of the learned 

District Judge of Toungoo, dated the 1 sth day of November 1904." 
The petition does not specify in what proceeding that order was· 
passed. The original order has not been sent up to this Court. There 
is a copy of it on Execution Case No, 44 of the Township Court of 
Shwegyin. From the terms of this so called order it is clear that it is 
not an order -at all. H enos with these words 11 These remarks are 
given without prejudice to any order I may pass hereafter in appeal." 
The document therefore seems to be merely a copy of an extra judicial 
opinion recorded by the District Judge. There is nothing to show 
that the case was judicially before him at all : t~e contrary may be 
inferred from the words which Lhave quoted. 

It was highly irregular and improper for the District Judge to 
record these remarks at all. One result of this irregular action is that 
t~e Townshi p Judse did not pass any order in the matter, as he 
was bound to do, but .nerely recorded 11 The District Judge has decided 
the above maltern. 

As there is no order of the District Court in existence it is clear 
.that I <;annot revis~ any such'ord'!r. ·But the applicant urges that the 
application is substantially one for -revision of the orders of the Town· 
ship Court. The appEcant Hla Gyaw on 2nd April rgo2 obtained 
a mortgage decree against Sit Yon and Ma Chet. He has applied four 
times to have that decree executed by sale of the mortgaged property, · 
vi!4 :-

. On 5th August 1902 in execution case No. 42 
On 1oth November 1902 , · , , , 62 
On 22nd May 1903 , , , ,, 19 

and on 8th September 1904 , , . , , 44 
The mortgage was one on which Sit Yon and Ma Chet borrowed 

R s zoo from San Hla, brother of Hla Gyaw. One Rar.1aswami obta.in
ed a money decree against San Hla, and in executicn of that decree 
the mortgage was $Old :;,n 27th September 1901 , and bought by San 
Hla's brother Hla Gyaw. On 2nd August 1901 cne l\Ia The Nu in 
execution of another decree ·against San Hla bad attached under 
section 2f8, Civil Procedure Code, the debt of Rs. 200 due by Ma Chet 
to San Hla. On 4th March 1902 Ma C~et was served with a JlOt~ce 
to pay the Rs, 200 into Co~rt, anJ ~he 41~ ~Q. 

-
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On Hla · Gyaw'$ first application for execution of his mortg~ge 
decree on 5th August 1902, the Bailiff repor-ted that the mortgage debt 
of Rs. 200 had been paid into Court in execu~ion of MaThe Nu:s decree. 
'On this the Judge recorded "Warrant Withdra~n. ?~ly. Issued for 
Rs. 21-g-6." This is a badly worded an~ ha.r.dly llltell!gtble or,de,r, bt!t . 
'it is clear enough that it operated as a dismissal of Hla ~y~w s apph· 
cation on the ground that the mortgag~.; debt had been patd mto Court. 

. . Hla Gyaw's second application for execution wa~ dismissed on t~e 
same ground on 2'2nd December 1902. The order IS wrongly filed In 

a separate record, No. I 2 Miscellaneous. · 
·. · · Hla Gyaw's third application was rejected o.n 2nd July 1903 on the 
ground th(l.t the same claim had been made and dismissed by two 
p:re.vious Judges of the Court. The case seems to have b('en r~·opened 
in some way on z8t~t July 1903, and finally sent to the District Judge 
on 23rd November 1903, ·w-ith a report, of which there is no tr(l.ce on 
the record. These later proceedings are unintt:lligible. · 

Hla Gyaw's fourth a'pplication for execution was disposed of in the 
manner I have already described. 

Assuming the present application to be one for revisioP of any or all 
of the orders of tlie Township Court, there are more reasons than one 
why it cannot succeed. In the first place in each of the first three 
execution cases at any rate the Township Court decided a question 
arising between the parties, relating to the execution 9f the decree 
[ section 244 (c) J and each of the orders is therefore a decree within 
the definition in the Code. An appeal lay from each of those orders 
to the District Court and if the plaintiff had been !lOSnccessful there he 
would have had a second appeal to this Court as the questions decided 
were questions of law. The operation of section 022 is therefore barred. 
Applicant arguea that no appeal li.es to this Court because he neglected 
to appeal ~o t~~ Qis_t_ri~LCourt. .. I cannot. accept that · constrpcti.on o{ 

~s~cti'on q2~. -- Its plain meauingd~ ·tha:t- the Hizh Ci:m~t is .. no~ to ipter· 
. fc::r.~ .on ~e'I(!,Sion SO. Jo·ng as::another.temedy by way of appeal j~ open, and 
even if this were not to be found in section u22 I should_ on general 
principles refuse to interfere when the applicant had neglected to take 
~~e obvious remedy that was open to him by way of appeal. 

Secondly I could not interfere with the -d~smissal 0f the seccnd, 
third ·or fourth applications for the Township Court was in any case 
bound by its own decision in the first case. In Ram Kirpal v. Rup 
Kuari (1) their Lordships ofthe Privy Council ·said that ade.:ision 
given in an execution ~ase is "as binding between the parties and those 
claiming under them as an interlocutory judgment in a suit is binding 
upon the parties in every proceeding in tha t suit, or as final judgment 
iin a suit is binding upon them in carrying the ~udgment into execution; 
The binding fo.rce of such a judgment depends not upon section i3, 
Act X of 1877, but upon general prin..:iples of law. If it were not 
.~i~tding there would be no end of litigation":.. ~ 

(1) (1883} I. L. R. 6 All., 26~. 
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.The .applicant is ther~fore thrown back on the order of 1 2tb 
August 1902 dismissing his first application. He could have appealed 
against that order but did not do so. Whenever the Judge of the 
Court was changed he tried a n~w application on the new Judge. Not 
until more than two years later did he apply for revision. Even if there 
were no appeal he would not be t>ntitled to revision after such a delay. 

The application is dismissec1 with costs. Rs. 34 are allowed as fee 
for Sit Yon and Ma Chet's advocate, and Rs, .34 as fee for !Vla The Nu's 
advocate. 

:- - - ·1i. . , - . 

SIT YoN. -· ' • . " .. .-- . 

Before the Hotl'ble Sir H. Adamson, C.S.!., Chief Juage. Crs'minal . 
• ! ' Sessions Trial 

. KING-EMPEROR v. E MAUNG AND srx oTHERS. . No. 49 of 1905• 
Messrs. Eddis, Cowasjee and Banurji-~ Messrs. Norton, r.arth and Fagan-for --

for Crown: . defence. Febr:~ary gtlt 
Duty of Prosecution. rgo6. 

The accused were charged with having abducted a girl who is not a minor, 
with the intention that she should be forced to illicit intercourse. The defence was 
that the girl we-nt of her own accord. 

There were three stages in the case :-
(I) The time when the girl was kept in concealment by the accused, and w~ 

under the influence of the accused. 
(2) A period of three days when she was under the protection of English 

Officers, and was under the immediate influence pf neither the accused 
nor her own parents. • 

(3) The time after her return to her parents when she was under their influ· 
ence. 

The prosecution alleged that during the second stage, while the girl was living 
in the house of a respectcble Burm~n official of high standing, she was compelled 
by the accusell's mother to "-OPY a false letter to support the case for the defence. 

It appeared that during the second stage the g1rl in the presence of respectable 
persons deliberated for an hour in making up her mind whethc.r she would remrn 
.to Rangoon with her own r.elatives or with the accused's relatives. 
'· With' .regard· to the second stage the prosecutiou tendered no. ~1Lidence except 
· that of· ~he· girl .herself. The officers at Meil<tila to -whom she came;for protection 
were not called by the prosecution: Neither 'the B ji'mari .. C:fficial iii whose"house 
she was alleged to have been compelled to copy a false letter, nor any member of 
his hCJusehold was called to elucidate the allegation. No person who was' pre~ent 
during the girl's deliberations was called to give independent evidence of what 
occured. · 

11-ld,-~hat in :-.11 these matters the prosecution failed in their duty. It is the 
duty cfthe prosecution to call a!l the persons who are shown to be connected with 
the transactions, and who from such connection mU$t be able to gi\'e material 
evidence. Tht only thing that can relieve the pr~secution from cailing such 
witnesses is a reasonable belief that if called they would not speak the tnuh. In 
t-he present case no such reasonable belief could possibly have existed. 

(Charge to the Jury.) 
Gentlemen of the jury,_you have 1.ow reached lhe last stage of a case 

that has engaged your attention for 14· long days. I wil! not detain 
you very-much longer. I am go:ing to comment upon everything that 
bas been referred to by the learned Cou nsel for lhe prosecution and fox: 
the defence, anJ on one or two other points not adverted to. I do not 
intend to elaborate any ~i!lgle point. at great iength1 I will refrain fro~ 
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repeating myself as ~uch·as I can, and so I will ask you, during the 
comparatively short time in which I will engage your attention, to give 
me your undivided attention. . 

f'4y first duty is to caution you, as I .cautioned you at the ootset, 
that you must t;cy this case solely on tt~e evidence that you have heard 
in this Court. It is a ·case that has created a considerable amount of 
interest in .Rangoon for the past 6 or 8 months, and it can scarcely be 
but that·some or probably, all of you have heard a great deal about it 
outside of this Court. I wili ask you, gentlemen, to put a~ide from 
your mem::>ries every thing t,hat you have heard outside of this Court 
and to rest your d~cision solely on the evidence which you have heard 
in this Cou;t. There is an aspect of the case which I wish to impress 
upon you. . In a tri<?:l for any crime, what the jury have to determine 
is whether it is· proved ,beyond reasonable doubt that the accused 
committed the offence. If there is a reasonable doubt, the doubt 
should be given in favour of the accused . Now . in the case of an 
ordina~y crime such as murder, if a jury finds that there is doubt, and 
brings in a verdict of not guilty,....P.P.- taJlgible. aruLapprecj~J?~ harm is 
~_one to any.individua.l person even if the jury have acqnitteq t)le guilty 
man. There has, itis true, been the general shock to society of letting 
loose a murderer, b.u.t .no_in.dividual person is harmed. The present 
case is different. If you find the accused n~t guilty, it can scarcely be 
put that in the eyes of the public, MaNu's reputati<?E .... :~yill~_uff.~jpjury. 
Now what I have to tell you is, that so far as your ctuty in this trial is 
concerne·d, you have no concern with Ma Nu's reputation. You should 
not be influenced in any way by the .idea that the result of your deci
sion mar affect her. Wpat you have to dete.rmi1,e is whether the 
accused are guilty or ·not guilty, and the, consequenc~ that may result 
to Ma N u or to any other person from your verdict is a matter which 
should not influence your decisi.C!l,l.·in afly_Y{..<!Y.: .. :. .. . -· . · ,. · 
.·-: ''Th_e seyen ·actu:se"(f':~r·~ charg'e<l :Witl{~avi.h'g:aoau<;t~\lMa Nu :with. 
the intention ur-.knnwledg..). that ·she· ·w6ula···be forced or seduced fo 
illicit intercourse . . The sections of the Penal Code whic; h apply are 
sections 362 and 366. Section 362 defines abduction and is as 
follows :-(Read). Section 366 describ'es the offence and is as 
follows :-(Read). 

In this case the complainant, MaNu, is not a minor. She· is 2.a 
y~ars of age: She is therefore a free agent to go or ·come wpere she. 
pleases, to marry or even to have illicit intercourse as she pleases. 
Provided that .she consents, however muc~ her parents may object, 
the man whq marries her or even has illicit intercourse with her, 

.c?mmits no offenc~. The .!:1:~2!<!. .. case for the __ pro~ec.uJ;i,QP .. .th_~r.eiore 
.~mges on t)}.e question whether MaNu was tak.en 'iW~y by f.orce ag2-jnst 
. ~er will, or whether the '!PParent compulsion was .only a show ~f..f.?rc:,e, 
a mere prete-nce; done· with her conseut. If you come to· the conClu
sion 'that the compulsion was not a sham, but that she was really taken 
by force and against her consent, you will have no tro.uble w!th the 
remaining part of the definition of ~he offence, for:j~ is perJect!r .~Ie~ 
to every one .that if a young woman is forcibly taken away by~ young 
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man and kept for many weeks, under suc"!t circumstances as the 1905: 
evidence in this case indicates, the intenJLoP. of the yo';l!!g. !'?a_~is ei~he~ KJNc-Ewrsult 
to force her to marriage, which 1s equally an ofte~t: under the sect10n, : v. 
or to force or to seduce her to illicit intercourse; (and it is just as clear E M4uNo. • 
that if a num her of men ~sist in forcibly carrying a way a young woman 
under. such circumstances as ~re detailed in this case, they have the 
guilty knowledge that is implied' in the section, and it is no excuse to 
say that they ti~ought that it was an arran~ed affair and m~rely a show 
of force, for a man deal::' with anirtlmarnea· girn.t his peril, and unless 
lie can show that he has substantial ground for believing th~at the force 
was a pretence done with the woman's consent, ht> is lial:ile to convic· 
tion under the section. 

The important question for you to determine therefore is· whether 
.M.a...NJJ was t~en by force. and against. her will. . · 

This ha~ been a very protracted case. Jt has lasted for many da.ys 
and it can hardly be that all the evidence that has been recorded 
remains fresh in your memories. I therefore think it proper to give 
you a summary of the eviaence. I will make it as short as I can, 
consistent with clearness arid inclusion of all that is material; and at 
the same time I will show you where the evidence has been broken by 
cross-examination. T here is much of the cross-examination that I am 
not going to trouble you with, especially that kind in which a compli
cated question was put, and the answer yes gr no was insisted on. 
Cro~·examination- of that nature. has the effect of. paralysing the 
faculties of the witness rather than of eliciting the truth. In this 
summary of the evidence I propose to take the witnesses pretty much 
in the order in wbich they were examined. 

Thereafter 1 wil: take you through the events that occurred in the 
proper sequence of time, 2.nd will remark on the various stages of the 
c~. . 

: Ma Nu the most impor:tant .witness: ,says th.at s~e.'-;'las ab?ucteq on 
the x6th July .... She,·.with her _mothex:, .aunt ~~d other female relatives 

"liacl been living in th'!ir garden at Bounaary Road lor two. days. On 
Sunday aiternoon they were crossing the road to Maung Thin's garden 
when a gharry came from behind and separated the party, She was 
seized by a kula and a Burman and thrust into the gharry. In i't 
w<:re E Ma1.1ng and two others ·with daks and sticks. The gbarry. 
'drove cff amid great noise. . She was not allowed to scream. The 
gbany went on to the water edge, she does not know where. She was 
in a dazed_ condition. She was taken from the gharry to a sampan 
and taken across the water. Then she was made to walk some dis· 

•.tance to Po Hla's bouse. Her eves were dim and she was faint from 
fear. On arrival at the house s~e was faint and some medicine was 
given to her to smell. Then she lost consciousness. When she 
recovered consciousn_ess nex~ morning she was in a boat, in the stern . 
cabin. E Maung told her that he had carried her off for love. On 
the second -:lay she was moved to the-forward portion oi tne'· boat and 
put down in the bold. There she was kept for about seven weeks. 
At night she was allowed to come ur and bathe. She performed tb~ 
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1905:. calls of nat~re in a pot in t~e hold and qad to bring it up at night and 

KJNG•EM-~EROR t~row it out. For three~ or four days E Maung tried to induce -her to 
-:-~ · ; fl. . .. i have intercourse with him and eveutually came with a dalz and threat-

E MAUNG. ened her and she had to give in. After that he had from time to time 
,. -- · ' intercourse with her, against her \v iii. The boat me-anwhile moved ~n 

and never stoppe~at a village or place where t:here were people. She 
was only twice landed during the wholt! time, once on a sandbank 

. when a tid<1i bore came up, and once th<'y took her for a walk in the 
jungle an!T sl!e worshipped at a pagoda. The bo1t halted at one place 
for a few days, and finally in a fishery where it was concealed in dense 
·jungle for fifteen or twenty days. While on the boat she was com
peJied to copy letters drafted by E Maung and purporting to be from 
h_er. Po Than came.to the boat and brou5ht and took letters. The 
first two letters that she wrote -were addressed to her m::~ther and were, 
she says, ~ritten about eight. days after she was taken away. They
were afterwards poste:l in Rangoon, and they be:1r the postal dates 
27th and 3oth Jul.v, £.e., eleven and fourteen days after the abduction. 
The burden of the letters is a request to withdraw the warrants as she 
was there of her own choice. Under the same compuls;on and at the 
same dictation she wrote a Jetter to her father. He had just returned 
frpm England. Jt was posted in Rangoon on 17th August. There
after, she says, a message came from Rangoon that the first ' t 1uee 
letters were not satisfactory because they did not say that she had 
gone of her own accord, and so two more letters were wr itten, one to 
her father and one to the Commis;;ioner of Police. Tht>y bear . the 
Rangoon post marks of 27th and 28th August. Tht>y state that she 
and E Maung had previously loved, and the one to the Commissioner 
of Police states· that she went ·with him of her own accord. On the 
same day she wrote toE Maung's-mother, Ma Saw Nyun, under :he _ 
same compulsion and circumstances. 1 t ~'~'as in reply to . a letter 
r~ceive~ from her, the. contents of . wb ich wer~ -that if she, Ma.) Saw 

-- Nyun; .had kn()wn that-her son.had·to-ved ller so, s!-:e ·wou}d.ll'ave arran g-. 
_·:ed ·matters with·-Ma Nu""s _{iarf!nls;. and-asking. ber·~-rq- gq:··to ·a nother 
to~n and put in a petition for the l'l·ithdrawal of cn'minill proc.~edings, 
and promising that she, Ma Saw Nyun, would accompany he r . . Ten or 
elev~n days later MaNu recP.!ved the letter, Exhibit K. It is a Jetter 
froiD Ma Saw Nyun t? Ma .1'\u asking her to copy a petition which ~·as 
sent. This letter was found in a box in the boat, which the Myook 
sealed and sent to the Commissioner of Police. Under the S:lme 
circumstances as before she copied the petition. · The thrt·at was that 
if she did not do as desired she would be taken to some inaccessible 
place, the Shan States or. Bangkok. Matters having been thus arranged 
tliey left the boat. The party was Po Than, M a E Me, Ma Nyein 
Tba 'and a boy E Gyan. These two women had come from Rangoon 
bringing the letter .K and they were the first women, she states, that 
she had seen since the a):>duction. Up tc this time she had had no 
communication with. a single relative of her own. Naturally it \\:f!S so, 
because her relatives did not know where she was. The party went tq_ 
t~e Railway' Station. The Railw<~y Station piust_-_ha.ve l::.een. t>yuntaza. 
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qr'some adjacent station aJ?out five hours' journey from Rangoon. She. 
was however not taken to Rangoon, but was taken up-country nearly., 
a twelve hours' journey to Thazi, which is the junction for Meiktila. 
She was put in a carriage with Ma Saw Nyun who was there ready: 

· to receive her. · Alighting at the junc~=on Thazi, she \US p\!t in the 
bathroom ofthe· waiting--room. A manU Po Yin, who had done rafting 
business for her father, rece:;gnized her. The Police were informed 

· and they took her to Inspector Cox's house. She was examined by 
him. Then the District Superintendent of Police, Mr. Whiting, turned 
up and said that she -was to go to Meiktila. . . 

Before going she asked Cox to send a telegram to her.father, which 
he said he had done, but she never got any reply. She then went to 
Meiktila with Ma Saw Nyun and her frit·nds and arrived about . 
7-30 P. M. · In the train Ma Saw Nyun pres!>ed het=--again to say that 
s~e had eloped of her own accord . . She was in great distress; as she. 
had received no reply from her father, and thought that he had cast 
her off. She had no one left to rely on but Ma Saw Nyun, and she 
\'\'as also afraid that if she did not do as she ~,;as desired she would be 
hidden away ag;lin. She was taken to the Deputy Commissioner 
1\Jajor Obbard's house i'n. Meiktila . . She was asked a fe,\r questions 
and then sent away. Ma Saw Nyun took her for that night to the 
house of a friend of hers. That night she wrote another letter to Ma 
Saw Nyun's dictation. Next day she was taken again to Major 
Obbard's . h0use. I will presently read to ,you extracts from her 
evidence -relating to the Meiktila incidents as it is very important. 

Eventually security was given for her appearance in Rangoon by Ma 
Saw Nyun and two men . . She was then taken to the Treasury 
Officer's .house, and in the evening (1oth September) Ma Saw Nyun 

. and her friends took her to the Railway Station, where they got into the 
train. Then Mr. Sumraers, Assistant Commissioner of Police of 
Rangoon; appe~red, and· with him . was)\1aung Sein, MaNu's brother• 
in:.la.w, who livPs' in tiJe' s~me house as l)h"'. · This is the first r~l.ative 

· of·ner 6'¥n tharshe had seen· since the abduction. She says· that she 
went straight to. th...;m against Ma Saw Nyun's protest, and that Ma 
Saw Nyun and Mr. Summers had words about it. She then went with 
Mr. Summers to the Commissioner's he use, and ·slept that night at the 
Treasury Officer's house. Next day the security bond executed by · 
Ma SaV!' Nyun and ·her friends was cancelled, and a fresh security bond 
was E;ntered into by Maung Sein, Ma· Nu's brother-in-law. Thep 
Maung Sein took her to -the house of a friend of his, and the same day , 
Maung Sein took her to Rangoon. She further states that while in the . 
boat she was compelled to copy three love letters to E Maung purport- · 
ing to be letters written previous to the date of the abduction. In , 
crc.ss-examination M.~ Nu was asked whether she had made paper . 
b9a.tson the boat. She admitted that sh.e had made paper boxes to 
amuse herst>lf. . The_jeepeft grief is assuaged by time, and there is 
nothing extraordinary in the i dea that an ~bducted girl leading a life , 
of solitpde sho~Jd amuse herself with som~thjng. The same remarks 
apply to ·another point in the case. In orie. .of the letters that sh~·-: 

I9QS._ ·-·-· 
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wrote she gave d~taile..d.iJ.l.str~;~~ti9H~ a~ to ,busin~~.s watters. It is sug
gested that a girl who had !leen abducted by force could not · have 
_directed. h,!!r attention to sue~ matters. There does not appear· to be 
any' reason why· she should not, after a reasonable lapse of time. 

MaNu was wearing her sister's watch tv hen she was taken away. 
She did not bring i5 back. It was suggested in "Cross-examination that 
she had given it as a gift toE Maung, and had said nothing about.it 
and w~d~ no ... comptaint. about it ait.er hei: return. E Maung and Ma 
Nu are wealthy people and .it would probabiy never have crossed her 
mind that he had stolen her watch. The incident is sufficiently ex· 
plained by Mr, S.ummers, who shows that she made no concealmenj: of 
the 1pss of the "\vatch, thought it had been left behind in the boat and 
asked him to b::..ve the boat searched for -it. 

Ma Nu was cross-e:-r:amioed about her knowledge of English. It 
seemed to me that she rathe,. minimized her knowledge of English, 
considering that she admits that she had passed the Seventh Anglo· 
Vernacular Standard. · 

She was asked why ·she bad not mentioned the Shan States and 
Bangkok threat to the Magistrate. The reply that she was not par
ticularly questioned on the point appears to be plausible enough. 

In examination-in-chief MaNu said tha.t she had never even heard 
E Maung's name before the abduction. In cross·examination she ad
mitted that'before the abduction she had heard that E Maung, son of 
Aung Gyi, had gone tv marry a wife in M oulmein, and that the 
Moulmein wife had once been pointed out to her at the pagoda. 

Some other points were in~icated in which her statements to the 
Magistrate differed s)ightly from her statements in this Court. But 
none of them is of any importance. · 

She says in the Magi~trate's Court that on the road from the river 
side to Po Hla's house she was supported by people on either side. 
In .tNs <;ou_rt.she said that_ p~ople .~u P.POr!~fl. _!ler 01,1_ eith~~ s~.c:!e .~t some 

~j>Ia~~~;· ~'I.Cif:sugg~t~sl_ ~~~tt~.e _rQ~_d j~)o .IJ:g;((oW: thae the statement 
·canriot ·be true; .. 1 have not seen the road;: but you, ·gentlemeli; helve seen 
it, and will be able to draw your own inferences. ·.She admjtt~.<Lthat 
she bad made no complaint of violation till she arrived in Rangoon. I 
am not surprised that she did not mention thjs to Ko Sein, a mao, or 
to any one else. She. would naturally assume that every one who 

··knew the circumstances must know that she had been violated. It 
has been suggested by Mr. Eardley Norton that if her account of the 
violation is true E Maung should have been charged with rape. It is 
perfectly obvions why this course was not adopted. There is no 
evidence of rape except Ma N u's uncorroborated statement, and 
whether true or false there could have b~en no prospect of a conviction 
on that charge. · · 

An incident was brought out about a fawn which was caught and 
which she saw from the boat. lt .shows that there must have been 
occasions when she was .not shut up in the hold. ~ 

The incidents with yegard to which cross-examination chiefly 
shook MaNu's testimony are the· Meiktil<~. incidents, anj l will .refer 
~o them now. 
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As regards the facts that occurred at T!lazi and Meiktila I do not 
think that you will have any doubt whatever in your minds that you 
have got a perfectly true accOunt of them from the witnesses, Inspect
or Cox, Mr. Whiting, Ma}or Obbard and Mr. Summers. Ma Nu 
had arrived at Thaz\ Station and was in the waiting room. U Po Yin, 
a ·friend of her father's and an emissary o£ the Commissioner of Police, 
saw and recognized her "!-nd went for assistance to Mr. Cox, who was 
unwell in his house. Cox sent a Head Constable and some Police to 
assist him. They llirought MaNu, Ma Saw Nyun an~ Ma E Me to 
his house. Cox wired to the Commissioner of Police and to Ma Nu's 
father. He got a. reply from the Commissioner of Bo~ice directing him 
to detain Ma Nu till the arrival of Mr. Summers, who was starting that 
evening, but not to arrest her. He showed this telegram to Ma Nu. 
He got no reply from her father until aftlr 1.1a Nu had left. He thinks 
that it was of his own accord and not at her request that he \~ired to 
her father. But in this he is probably mistaken, as it is not apparent 
where he could have got On Gaing's addre!'s, I Lancaster Road, except 
from MaNu. He sent a special messenger to Mr. Whiting, the 
District Superintendent of Police. Meanwhile he questioned Ma Nu. 
She said first that she had come from Rangoon, next that she had 
caught the train at Penw~g~o, and had met Ma Saw Nyun there, as 
she had written to her to come with her to the Deputy Commissioner 
of Meiktila, and that E Maung was not witp her and had not been 
with her for three days. She made this statement in the presence of 
Ma Saw Nyun, Ma E Me and U Po Yin. She answered questions 
readily and Mr. Cox. had no reason to suspect that the answers were 
not honest arid true. He· was intending to detain her in accordance 
with the instructions of the Commissioner of Police, when Mr. Whit
ing arrived, and askec! Ma Nu if she wanted to go to Meiktila ro see 
:the Depu~Y .. _Comm_issioner. She. said that sl1e dici, and then 
Mr. Whitini took h'e'r"to Meiktila. ··; Mr. Whiting. says that he received 
Cox"s-message··in the·-afternoon of·t-ne Saturday . • Half an hour ·pre
viously he had h~ard frqm Major Browning, the Commissioner, on the 
authority of the Akunwun, Tha.Nyo, that Ma Nu had been arrested 
at Thazi. He went by train to Thazi arriving at 6 P.M., and found 
MaNu and the other two ladies in Mr. Cox's house. MaNu informed 
him that she wished to go to Meiktila to see the Deputy Commissioner 
by the train that was just about to leave. They all proceeded to 
Meiktila (including'Tha Nyo who had also come to Thazi) and arrived 
at Meiktila Station at 8 P.M. Whiting bicycled on to the Deputy Com
missioner's house, and Tha Nyo brought the three ladies and arrived a 
few minutes later. In the Deputy Commissioner's office room were 
Major Obbard, Mr. Wbitinf; and MaNu. Tha Nyo was brought in 
and identifiei:l. her and then went out. The other women were at the 
gate of the compound ·Major Obbard told her that sh~ was now in a 
place where she had nohling to fear. She presented a petition and 
asked to be put on oath. There was no Burmese Bible in the house, 
and O.bbarrl proposed to put her on oath next morning. Obbard 
a.sked her under what circumstances she had gone withE Maung. She 
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said' that she went of her own accord a11d that she had asked E Maung 
to take her· with a show of fo~;ce·· She seemed put out about having 
~een 'arrested· acTI-iazt'·· Sne'a lso said that she had not seen E Maung 
f<;>r three days and did not know where he was. 

·That was all that occurred that · night. Next morning Ma Nu 
again came to Major Q!lbard's office room in his house. She was 
examined on oath on the 'Burmese Bible, to whiGh she did nof object: 
Sh~ said that the petition which she had presented was ·a true state
ment and was made by her. No one was present except·Obbard, Whit
ing and MaNu. Her statements to Major Obbard on the two occa
siqns as recorded by him, and the petition are as follows:-

Ma Nu produced by the District Superintendent of P olice at 8·15 P.M. on t}:!e 
gth September 1905. oldentified by Maung Tha Nyo, Extra 'Assistant Commis· 
sioner, puts in this written state.ment; Questioned in presence of District Superin· 
tendent of Police-no others being present-states that she went with Maung E 
Maung of her own free will and had a~ked him to come and take he!' with a show 
of force. 

0. ]. Obbard, 
9·9·05. District Magistrate. 

MaNu sworn as a Burmese Buddhist. The above statement which was 
written by me myself, is the truth, I wish to have it recorded, so that I may not be 
arrested on the way to Rangoon where 1 wish to appear as a witness. Yesterday 
I was ·arre~ted at Thazi. by the Police on my way into Meiktila to make this state· 
ment before the District JVIagistrate. . 

It is about two months since I ran away \Vith Maung E Maung. 
Read over and acknowledged correct. 

0. :J. Obbard, 
I0·9·0S· District Magistrate. 

Petition presented to the District Magistrate. 
I, MaNu, most respectfully beg to state as follows:-
I a111d Maung E 1.1aung after having made an appoiJltment eloped together, 

M~ung E Maung did not forcibly abduct me in the gh.arry. I wer.t of my own 
accord. . . . - . e 

, · ·: I ·il!ll 2~ Y~.rs. of,a,ge·."" I haMe,c;omE'~to .the agP..·Cif·. one Mic ·e~ln. • tsal(e.~'i;~re of 
-- h-erseTf.'and·:ev.er whom a mother. ca-n have· no control':·- · · ·-:-: ·' ·.. .. -
.•. : .. ..... Formerly'blrHl' Maung E. 'Mauna havina been on Iovino- •erms, correspond· 

ence has passed constantly between u; in the shape ?f love le~ters. Bein.$ afraid of 
my parents I dared not d1sclose to them that I was 111 love w1th Maung ~ Maung. 

Formerly I attempted to elope in this manner but without success Now 
l have succeeded in eloping as my father is away. 
· I am desirous of cohabiting and living together with Maung E Maung, my 

husband, with whom I eloped. · 
There is a big reward offered for the arrest of my husband, Maung E M aung, 

after whom there are pursuers. If I am found, my . mother (used in the plural) 
will forcibly take me away, and l will .be separated from...my husband We have 
stealthily run away from Rangoon and ha\·e come here. To withdraw the criminal 
proceedinr,-s instituted against my huspand Maung E Maung, I have written 
several times to my mother, but the criminal cases. have not been withdrawn yet. 
· I would therefore humbly pray that your honour will be ?l~asP.d to forward 

this petition together with the deposition volunteered by me of my own accord 
and taken on oath by your honour, to the Court conc..,rned, so that the warrants 
and the criminal proceedings may be withdrawn. 

The above statements are true. 
MaNu. 
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She was th·~n put on security to appear in Rangoon, Tha Nyo and . 
another man being the sureties. . 

Mr. Whiting's impression w·as that the statement was a voluntary 
and honest one; and be states that MaNu appeared to be quite at her 
ea§.e..,. The statement was read over to her and ~he acknowledged i t 
'to be correct. · 

Major Obbard's·evidence is.to the same effect. She volunteered 
to be sworn· as a Buddhist. · She said that she had asked E Maung t<J 
t ake he~~~~~~~h . ~--~-h.9..~<?.f force . Major Obbard saw no signs of . he.s.i~a
tion or tuition, about her, and he believed that she had'' made the state· 
me~t of her own f\ee will. Major Obbard has given !ti~. reasons for 
putting h·er on security to appear a:> a witness in Rangoon. Accord;. 
ing to ht>r own statement she was an absconding witiless, and Major 
·obbard knew that some persons in Rangoon had been arrested and · 
ptosecufed for abducting her. It was necessary on their ac'::ount that 
she should be made to go to Rangoon and give evidence. I am not 
going to enter into the question whether Major Obbard's action in 
putting her on sec.urity was strictly in :~ccordanr.e with law. It does 
not matter for the pug>oses of this c~se whether it was or was not. 
Anyhow, there was a good common sense reas'>n for it. 

Mr. Summers, Assistant Commissioner of Police, states that he 
went to Meiktila to bring down MaNu. He found her and Ma Saw 
Nvun and some oth~r~ in a railway carriage starting for Rangoon. 
He made her leave the carriage and come to 'the Commissioner's bouse.' 
Ma Nu was suspicious and frightened. In the Commissioner's house 
she asked, 11 How many men have you in waiting?" She said that she 
would stay w!th Ma Saw Nyun that night, as her brother-in-law Ko· 
S ein who had' .-ome with Summers had no women folk, and that she 
would go with Maunt! Sein next day if women folk · were with him. 
Next day Ma Nu was called to the Commissioner's house Jo ascertain 
dJt@.rlx _ _w_it~ . whom ~he ~:ished. to go to.Rangoon. It'fook h~r a n · 
nour t!) .. mak:t up ht:r •J).lJOd t9 go Wlth Ko Sem, her ·own near ·relatJVe. 

.. The· events tbaf occurred durir.g the hour ·,\·hen Ma Nu was 
making up her mind are not known to us. Summers was not present. 
But there were others who could have testified to them. The events that 
occurred in that hour would have formed a very important link in the 
r.bain of .evidence . . Ko Sein was there and h~ was not cnlled. T here 
may have been a reason for this. But Summers also states that the 
Treasury Officer's wife was present. There was thus independent 
evidence that could have been produced, and I must say that the 
prosecution have failed in their duty in not producing independent 
evidence on this very important point in the case, 

The only witness called by the prosecution about these events at 
MeiktiYa is M:a Nu herself. Mr. Summers was not put in as a 
witness in the Magistra~e's Court though he has been called here.· 
The wjtne~_~es ,W1~itiog1 C!>bard, and Cox were first summoned for the, 
deff.iice, and we r e t}len mad_e Court witnesses so that Counsel for the 
defence mig~t h;w~ the opportunity, an opportunity to which they · are: 
cert~irily en~itJ~cJ, qf cr9~s·?~amining the~ . . ~ a:m - ~Ot!~d to Qbseryt 

. .. ~ ' , ~ 
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that I strongly disapprove of the conduct of the prosecution in this· 
respect. It is the duty of the prosecution to call all the persons who 
are shown to be connected with the transactions connected with 
the-p'rosecution and who from such connection must be able to give 
material evidence. The only thing that can relieve the prosecution 
from calling such witnesses is the reasonable belief that if called the/ 
would not speak the t'ruth. Mr. Ed dis has ..:aid that his reason for not 
calling them is thl:l.t he believes that the whole truth would not be 
drawn from them without cross-examination. This statement is in 
my judgment ?hsolutely unr!'!asonable. It is an ..!xtraordinary state
Jl1ent to emanat~ from the. Counsel that represents the Crown . . We all 
know perfectly well that officers in the position of Major Obbard and 
Mr. Whiting are, honest and will tell the truth to the best of their 
ability. The affair ~hat Ol(curred at Meiktila constitutes a -very import
Pot link in the chain of events. There for the first time Ma Nu was 
brought into contact with people0who 'could.protect her and before whom 
she might he expected to act as a free agent. These witnesses should 
certainly have been produced as prosecution witnesses. However, 
that error so far as these three witnesses are concerned has now been 
remedied by me, and no preil!~ice has been sufiered ~ .th.~ ... d.efence . 
Ma · Nu's statement as to these events is as folhw5:" I must read to 
you a portion of her evidence in detail. ·She says,-

We alighted at Thazi Station about to A.M. =They helped me into the 
waiting room. Ma Saw Nyun brought a chair to the bathroom, ~md told me lo sit 
there. As I was sitting U Po Yin and some other policemen came. U Po Yin 
pointed me out to the police. The police took me to the house of Mr. Cox, a Police 
Officer. U Po Yin is a man who assisted my father in ra:fting business. I was taken 
to Mr. Cox's house. 1 was very much frightened. Ma Saw Nyun and MaE Me· 
accompanied me to Mr. Cox's house. I asked Mr. Cox to send a telegram to my 
par<:oits. Mr. Cox said that he had sent it. He also t~ld me that ne had wired to the 
Police. Commissioner. Befo:-e 1 left the house I asked h i:m if he had got an answer 
to these telegrams. He said he had got a reply from the Commissioner of Police 

·but~ot from 'my parents. I was examined by Mr. Cox. · The District Superi~ten• 
· derit'of ·Poli¢e 'came'··lind said that the Commi~'>ioner at Mt;keila...J-iad:setrt for me. 

Wli'enf"made this statement:to '.Cox,. Ma. SaYLNy.un_ and:·Ma,, -~ -Me w~.r~_present 
and' Cox's'wife a Burman. · I went to Meiktila with Ma Saw !"Tyun, Ma E Me, Ma 
Nyein Tha, Ma Thin and t\YO other women. Afterwards I discovered thst they 
were the sister-in-law of Ma Saw Nyun and her sisters. I did not know them 
before. Po Than and five or six other men also went to Meiktila witt. me. I saw 
U Po Yin again in Cox's house. I asked what had become of U Po Yin, Cox said 
Po Yin ran away _because he was afraid of the people on the other side and that he 
had had to send two policemen to the Railway Station to protect him. I did not see 
U Po Yin again before going to l\1eiktila. I saw him in Meiktila. We arrived at 
Meiktila about 7-30 P.'M. I was taken to an Englishmau's house. MaSawNyun, 
Ma E Me, another woman and a few men went with me. Among the men there 
was none I knew exce-pt Po Than. The District Superintendent of Police and a 
stout Burman took me into the compound. An Englishman was seated in the house. 
He asked me if I had come to petition, a nd I produced. my petition. He spoke to 
me in Burmese. The petition I gave was the one I copied i.1 the boat. I had to 
copy out_ twice the same ·petition. I gave one to the English gentleman in Meiktila, 
the other copy was in Ma Saw Nyun's possession. Ma Saw Nyun told me. to say 
that I had gone of my own accord. She told me t:•is in the train between Thaz 
and Meiktila. The Englishman asked me if I ·went of my own· accord. I said~yes. 
This statement was not true. Ma Saw Nyun had told me that if I did nol: say that 
Jw~~~ of my qw~ '!-CCor!l the,r would hj9e me C!gai!t. I thoqght ove-;> it this wa:r· J 



LOWER BURMA RULINGS. 143 

had asked Mr. Cox to telegraph to my parents, and no reply had been received nor 
any messengers. I thought my parents were al"'"!ry with me thinking I had dis· 
honoured them. Thinking that my people would I}Ot reclaim me and that I, a 
daughter of respectable people, had been dishonoured, I thought I must have some· 

''body on whom I could depend, so there bein~ no one else, I thought I h:~d better 
depend on Ma Saw Nyun •. I a)s) thought i~ Ma Saw Nyu? got angry with me ~nd 
lert me alone I would be rUiryed. The 'En$!ltshmall asked 1£ there were dahs at the 
time of abduction. I said that 1 was forcibly .abducted with dahs. 

Obbard has told us the facts of this incident. He asked why. if she 
went of her own accor~, dahs were used, as he had read in the news
papers. She r.eplied ·that she had asked E Maung to t~ke her with a 
show of force. ··----- ___ ,_ .. . 

I identify Major Obbard as the Englishman who Questioned me in Meiktila. 
I identify Mr. Whiting as the man who called me from Thazi to Meiktila. Major 
Obbard asked me of what race I was. I said I was a H:ndu. He asked what God 
I worshipped. I said the Hindu God. · 

Major Obbard has denied that this conversation passed. He states 
that he asked her what her religion was and that she said she was " a 
Buddhist also." Major Obbard may however have been mistaken on 
this point as Mr. Whiting, who was present at this interview. was 
under the impression that she said she was a Hindu and also a 
Buddhist. 

- Then he told n{e to go back.·' That was all that happened on th~t nig-ht. 
Mr. WhitinJ; was present. When I came out the stout Burman was near the fence 
and we We!Jt out together. That nil!'ht Ma S:~w Nynn'took me to the house of a 
friend of hers. I heard hirn called U Me, and also Treasury Officer. That night 
Ma Saw Nyun asked me to write a letter. Ma Saw Nyun had it composed and 
as )sed me to copy it. I copied the letter and gave it to her. 

I think this will be a convenient time to read this letter, which she 
says she was compelled to write at Meiktila. It is Exribit 12 and is 
as follows :- ·. · 

· : I,. ?..ia Nu; beg tQ...infqrm J\{a ,Ma by letter .th~t 1 .a,ndJ~p E.,Mau!'lg are at 
. present .in· very g-r.!at tro~ble and are .livin~ in great discomfort. It is verv hard 
·: for us· to-be evading the Police and the Govern merit officials particularly, lest we 

may be arrested._ Alth~ugh I have written severa l letters to my parents requesting 
them to cancel the advertisements and to refrain from searchmg (me) yet, my 
fate acquired in the past existence seems to be so bad, that my parents are not 
taking notice of the letters written by me; that is the reason why I am writing 
this letter to Ma Ma. If Ma Ma were not to look after us, we will die with 
sorrow. Ko E Maung is at present not in very good he:~lth . He says that as 
Ma Ma (used in the plural) is not looking after him he is hurt in mind. That is 
the reason why he has asked me to write the letter . Do look after us. Do come 
personally to Meiktila positively, as soon as Ma Ma receives this letter. You 
will meet me at Meiktila. 

MANU. 

This is the letter which Ma 'Nu says that she was compelled to copy 
at Meiktila after her 'first visit to Major Obbard. The defence say that 
it was the letter which Ma Nu arlmits that she wrote in the boat and 
to which the letter Exhibi~ K enclosing the petition was a reply. 
I will . ..:ead Exhibit K. 

· ~aughter M;:~. N11_N~, 

1905-

KIKG• E wua.oa 
'If, 

E MAUNQ. 
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· ·M~ Ma sends thi~ lett~r: . MaMa has received the letter which you sent and 
it has made her verv glad. Ma :..ra is praying every day that daughter Ma Nu 
Nu mav be well. .To enjoin specialh•, dn n• t be sad on any account. · Ma Ma will 
'herself wait at the Railway Station. Sh.e nnw sends Ko Po Than, younger sister Ma 
'E ~1e and Ma Nyein Tha. Da11ghter MaNu Np, please copy th.e writing which 
is delivered and write and bring t\1•0 petitions. Tnen will it be possible to withdf'aw 
the warrants against Maung E M:iung and others. This letter is sent to inform 
daughter MaNu Nu. 

MA MA MA SAW NYUN. 

You will have to consider which of these stories is the more 
probable. Yo!l have the context and the surrounding circumstances 
to judge by. I must s'ly that I do not understand why Ma Nu should 
have considered herself to be under compulsion to v:rite a false letler 
in Meiktila. 3he . was in the house of the Treasury Officer, ·who 
presumably, and in tl:e absence of evidence to the contrary, is a 
respectable official, and who,· if his protection·had been sought, would 
not have allowed so nefar io.us a thi11.g to be done. 
. The most remarict'ble thing o.f all about this episode is that the 

prosecution have produced no ev idence except Ma Nu's to show that 
when she was in Meiktila in the Treasury 0 fficer's house she was in a 
position in which she could have been compelled to copy a letter 
against her will. Here again the prosecution have failed in their duty. 
This is a very imr)ortant feature in the case. Ma N u was in a 
respectable house, and whether the evidence was favourable to the 
prosecution or not, it was the duty of the prosecution to bring evidence 
of people living in that house to prove the conditi~ns under which she 
wa3 residing there, and to enable you to infe_r whether she-.was...$1.]~~ 
-~g~nt or a person acting under compulsion. The absence of ·this 
evidence raises a strong presumption against the 'lllegathn made by 
the pros~cutiou that MaNu wrote Exhibit 1 ~ in Meiktila. I will now 
p-o on with M~ ~u's' evidenc~. She said :-

·-_ .:_ Nexf'da)~_was .Sund:iy; n;,as l~keri' to ~1.aj5r Obbarij's hoase ·v{lth Ma Saw 
'·NyuR, MQtnl!r.'i!ol)iiirnfud·'tl'rree:oF Jou'!'lnt!tc ··'ThesrouF·ftlah- was ·a·mong them. 
: I saw Major Obbard. I was taken into his room. H e as!<-ed me where will you 
goP I said I wanted to go back to my parents. Majt:r Obbard asked r!Je when I 
saw my parents. I said nearly two m• nths ago. He as~ed of what race .. , was. I 
said Hindu. He asked what God I worship. I said the Hindu God. He asked 
me what other God I worship. ·I said that I sometimes went to the Shwe Dagon 
Pagoda. . 

Major Obbard contradi<?ts this evidence as to what occurred. 
He asked if I wrote the petition. I said that it was my h;mdwriting. He 

asked me to take the oath. I took an oath, I thi11k the 13urmese oath. He asked 
where will you go? I said to R:tngot n to see my parents. He asked me to furnish 
bail . . He did not say why. I said I had no relatives or friends in Meiktila. 

This again is contradicted by Major Obbard. 
: Whiting went out and brought back Saw Nyun and two rrien. . Obl:-ard 
asked Saw Nyun to give security. These three s;5ned. Then I knew their names, 
$.hwe Zin and Akuwwun . Ko Tha Nyo.were the men. The fat mlln of wh1.m I 
have spoken is Akun'l.llun, l<o Tha Nyo. 1 do not know. ~ho identified~ me te 
Obbard. 1 had never seen the fat man before I saw him in connection wjth this 
c~~· When securi~y h~q bee11 given Ma Sa'!V N1un ar.a others · ~QPk tne ~o th~ 
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·Treasury Officer's house. I was in the Treasury Officer's house up to that evening • 
. In the·evening Ma Saw Nyun and others took me to the Railway Station. We 

' get into the train. Then Maung Sein and Mr. Summers came. I had never seen 
·~r .. Summers before. Maung Sein is my brother-in-Jaw. l knew him well. We 
hve m·the same house. I met them about 4-30 or S P.M. Mr. Summers called me. 
As! attempted to get up Ma Saw Nyun said, 'You must not go, I have stood 
security for you for Rs. 2o,oco! She had put a Jot of bundles lJefore me. l pushed 
~hem aside and went out. Then M"' Saw Nyun and Mr. Summ.ers had words. 

· Mr. Summers contradicts this and says she showed no inclination 
.to·go with him and tha~ she showed great suspicion. 

I will now read som~ extracts from MaNu's cross-examination. ·she 
:said·:- ~ 

. When I got to Thazi I was arrested by the pollee. U Po Yin was present 
·when the police arrested me. 1 did not cling to Ma Saw N.vun for protection. J 
:<)id·not ask U Po.Yin any questions. I have met him i:-: Rangoon and have not 
asked him. Mr. Cox took down a statement but r said nothin~ there. When he 

.quostioried me I made no reply. We were sitting together and Cox asked questions 
·and Ma Saw Nyun answered. I said nothing. 

. Tbis is directly contradicted by Cox, who says that he examined 
her and that she gave he~ answers. 

. I heard a question put to Ma Saw Nyun. I did not see him record it. I met 
W~iting at Cox's house He took me to Meiktila to Major Obbard's house. 
.Major Obbard, Whiting and myself were in the room. I did not see any one 
identify me. I told Major Obbard that I had gone with E Maung of my own wi!J 
.and that I had been taken with a show of force. On that night Obbard asked me 
if I had been taken with dahs and I said I had. He did'not ~sk me which of d:ese 
state11u;nts was true. Next day I was examined on oath. I said what I did as I 
was told to do so. I intended to tell a lie. I had no one then but Ma Saw Nyun to 

·depena on. I said to Major Ot:?bard that the petition was written by myself and 
. was true. I did not say that I wished my statement recorded so that 1 might no.t 
:be arrested 1>n my way !o Rangoon. 

Major Obbn.rd has test!fied that she did say this, and it is also 
;recot:.ded in tbe proceedings I have read to you. · · 
.:. :: ( ·did not··say that· I was am!st~d at Thazi on -my way to Meiktila to m-ake 
;thestatement ..... My deposition was not read out to me .and I did not say that.~t was 
·cotrecr .. 

Here <.gain she is contradicted by Obbard . 
Obbard took dcwn a statement. Somebody else made it. I did not. Ma 

.Saw Nyun made the statement. Ma Saw Nyun was not in the room on the Sahlr-• 
:d::-.y night. When I made the statement on oath next day Ma Saw Nyun was not 
:,Present. After I took the oath I said nothing . 

. Well, this is a ma.ss of incoherent evidence, but it is fair to say that 
·it occurred at the end of a long and fatiguing day's cross-examination. 

The first question by Obbard was, where do you want to go P I said to 
·~angoon to my parents. After that he asked for security. Then Ma Saw Nyun 
·came in. He did not read out to me what he had taken down. I did not say it was 
correct. . 

This was cont~adicted by, Obbard. That, gentlemen, is the last 
ex.tract from the evidence tha\. I will read to you. 
· lt is quite clear that many-of Ma Nu's statements about the Thazi 
and Meiktila incidents have been contradicted by Obbard, Whiting, 
C9x ·<\net Sqmmt.rs and that hc.r statements have been considerably 
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broken down by cross·e:camination. And, gentlemen, you must remem• 
her that this failure in her -evidence occurred on the very occasion on 
which she was relating events of which we have other independent 
and reliable evidence. The Meiktila evidence tells very strongly 
against the case for the prosecution. It · is quite clear that Ma. Nu 
when temporarily removed from the iofluend:e of the . friends of the 
accused first made a statement to an official, who she must have known 
had power to protect her, to the effect that she had gone withE Maung 
of her own accord, and that she not only made the statement, but.that 
~he next day repeated. it sol~~~J.l!Y ?n oath. 

So much for Ma Nu's evidence. I now pass on :to the evidence 
of the otber pro,secution witnesses. 

Ma Nyun"and Ma Hnit give evidence as to the abduction. Accord
. ing t,., them it.was ce:>tainly ~ .for~ibl~ a?~~ction and it al armed them 
very much. -

Maung On Gaing was in England when his daughter was taken 
awav. He tells us that he and his family are Hindus and do not 
intermarry with Buddhists. His daughter has been brought up strictly 
and has not been allowed to go anywhere except in the company of 

· one o£ her parents. He is himself well acquainted with E Maung's 
father, and on one occasion asked him and his family to a feast. Aung 
Gyi alone came. The only occasion on which Ma Nu e\•er accepted 
Aung Gyi's hospitability was at a p 11rda nasltin entertainment given 
seven or eight years ago, at which only women were present. On that 
occasion MaNu went with her mother and grandmother. The cross· 
examination of On Gaing by Mr. Norton was intensely amusing • 

. But I do n'>t think that you will be likely to believP. the insinuations 
that On Gaing, who for many years has been a wdl known public man 
in Rangoon, got his rl.ecorations, A.T.M. aad the C.I.E., by misrepres· 
e<ntations. as to his reli.gion. lt is of course a fact that the indigenous 

.. H!nclu· ?f)3urmaya.~e~_.a .fl?:uch, ,l:i~o~.9.e,r.Q~~e.lif qf.}}i_~ r.e)\g~ous .: arld caste 
·. condit-ion·s.tna.n the ortndQx Branmm o0n~ia. · On.Gaing is a·Burman'·· 

· in"tlie ·sense"Uiaf · B'lmria ·na.;· ·oeen tne . 'naHve· ~oil 0! himself and his 
family for generations. He has, as Hindus of this class have, a sym· 
pathy for, and as he says, a belief in the Buddhist religion. His 
charities have ~een given freely to Burma and to the Buddhist religion, 
But there is ·nothing which has been elicited in his cross-exatninat~on 

·'which could lead you io believe that he would complacently allow his 
daughters to intermarry with Buddhist!!. 

Before On Gaing returned from England two letters, Exhibits A and 
B, had been received by his wife from i\la Nu. The postmarks show 
that they were delivered on 27th and 3oth July. f ·rom the end of J uly 
to the 17th August when. On Gaing returned to Burma, these letters 
were .concealed by his wife and his daughter and were not shown to the 
Police or even to their advocates, aJ:l{l this notwithstanding the fact 
that at least two persons were. under trial for the forcible abduction 

· of MaNu. The letters are to the effect that Ma Nu had ~oped of 
h~r. o~rn f~ee will1 anq it is of coyrse obvio1,1s that th~y should not have 
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been concealed for a day. Their concealment raises the inference 
that Ma Nu's mother and her sister thoug!Jt at the time that Ma Nu 
had eloped of her own free will. However when On Gaing returned! 
to Burma and heard of the letters he at once gave them up to the, 
~~. . 

Ma Nu had admitted•that she had copied three lcye letters in the 
boat addressed to E Maung. 'She stated most positively that she had 
never in her life written other letters to him. Seven other letters 
were produced by the defence purporting to be love letters written 
by ·MaNu toE Maung.•They were examined by On Gaing and com· 
pared with letters admittedly in Ivla Nu's handwriting. Maung On 
Gaing admits that the signatures on the le tters Exhibits 71 8 and 9 
closely ·resemble Ma Nu's and that the contents of these letters so 
closelr resemble Ma Nu's handwriting that he is unable to point out 
anythmg. in the writing that is unlike hers. As regards the other 
four letters Exhibits 19, 20, 21 and 22, On Gaing also says that the 
handwriting resembles Ma Nu's, and he can find little or nothing in 
the letters that. is ~~~X:~e.dly unlike Ma Nu's handwriting. I will deal 
more fu!lv with these letters later on. 

Ma Mya, MaNu's sister, was present when Ma Nu was carried 
away. She thinks that she can identif} San Nyein, third accused, and 
Abdul R:~hman, sixth accused, ::ts two of tht> abductors. She recog
n~fti.IJE.P!:!1-~]liPit..X, .~ ._Qn.e .lh.at MaNu was wearing. 

Ma Hla was also pr<>sent when MaNu was catried away. She very 
clearly identifies the sixth accused, Abdul Rahman, as the man who 
put MaNu into the gharry, and her identification is of value because 
she knew him well before. 

Jia.;J'eil{ is Ma•Nu's ~olher , She was present when MaNu was 
taken away. She can identify nnne of the abductors, bu~ she"' heard 
Ma Hla cail out rr Ma Saw Nyun's coachman, catch him." This refers 
to the a.;cused Abdul Rahman. She admits that she borrowed a dia
n:tP.Jfd ch.ai~' fiom Mrs. ?oi.ilfon; or rather that she ·employed Mrs. Poul
ton to b6tr<h\.' a · chllin foi .her, ·and··it appe-3.rs that it was actually bor
rowed from Ma Saw ~yun; but she says that this is not the chain 
which MaNu wo!"e when ph0tographed. The chain was borrowed for 
her niece to wear. The chain which MaNu wore when photographed 
ha~ been produced and belongs to her m9ther. 

The re~son that Ma Yeik g ives for having concealed the letters, 
A and B, is that she iorgot all about them. Her evidence on t his 
point is pal pably untrue. 

E Maung, a "Eloy, a brother of MaNu, states that on the morning 
of t h'e abduction four meu c::t1ne to the garden and asked for Bowers. 
H e identifies the third and fourth accused, San Nyein and Ba U, as two 
of the men. He says that he has seen Ba U before, but in the 
Magistrate's Court he had said. that he knew none of the four before. 

Ba San saw the gharry beirrg driven away after the occurrence; 
Seventh accused was driving and sixth accused was on the step. 
N~xt day he identified t he sixth accused in the police station. He: 
q~d shaved qis beard aJ!d mousta..:he. He says that he bad seeP. tllc· 

t90S. . ........... 
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-~- ~.9P5· , :5i:x:th ·accused driving a private gharry before and knew him by signt. 
-~JN'G·E~J'£ROR : J~ :the ~agistrate's (;ourt"he said that he did not kno'! hi~ before. 

t. •·· · • ·_ .. ;v. .... ~ ;Maung Me relates an incident that occurred earher m the d~y. 
-~~M~V.lf.<?· :. ~boJ,Jt 9 o'clock he saw two gharries near Bahan guard. In ~he hm-

der gharry was the accused E Maung, afid alongside it dancm~ and 
singing were-a Qumber of people including <the second accused, Ba 
,fl.-\lng, .the fourth accused, Ba U, and tlie fifth accused San Min. Tlie 
~ixth accused Abdul R<:l.bman was also among them. He was driving 
on~ of the gharries. A few hour.; later he was in Maung Thin's house 
when the report of the abduction came. · 
. . Mahomed Mall saw two gharries on the road between I and 2 
p'clock. The sixth accused was harnessing a gharry. He also saw 
t_h!! two ·gha.rries after the abduction. The sixth accused was on the 
s~ep, a Burman wasd)n the roof. The front window was open and he 
~aw ,one Burman inside, agd judged from the sound of shouting that 
ther~ were more 'inside. Two Burmans followed the gharry with dahs 
a:nd they turned off at the path at Moolla Mahomed's garden. When 
~e saw.the sixth accused afterwards at the police station his head and 
moustache were shaved. . 
· 1) Shwe Gya and the Shwegyin Myook, Sein Maung, tell about 
finding-the boat in the Inmalwe fishery, and they describe with what 
.c~r:e the boat was conc~aled in the jungle. 
.... S,\lleiman, a telephone operator, states that on the 15th July (i.e-., 
·the d~y. before the oc.curence) San Nyun who was in the com pany of 
th~.- S~!J(>nd and fourth accused asked him to take part in a business 
f9r which he would be well paid, money beir.g no consideration what
ever. Next morning he saw San Nyun and the stcond and fourth 
aC;CUl?ed and another man taking a gharr.y from a stall opposite to his 
office." Sa:- Nyun called him but he could. nol go as his relief had not 
,come. Next morning he heard the Police telephone about the abduc
_tion, .and he t~!epboncd to th~ Obo guard that ·if San Ny~n were 
,ar·r.est~a alUA~:.o.t-h.ers·would;be foun-d: This -~itn-e's'S- d1d"not seein to 
~e to be at~lL~h<!~.en .. hr~t:c'>.s:examination .... ::-.} :.: .... -' ···,, _,_., · · 
:-- "s'li'we Pu, a pensioned Inspector of Police, lived next cJ.oor to Po 
.Hla in Dawbong, to whose house Ma Nu was taken. He saw the 
p~rty walk along to Po Hla's house, the first and second accused in the 
front, Ma Nu in the middle and the sixth accused beside her, and two 
Q_t.her Burmans behind On.e of th~ Burmans behind had a weapon up 
hjs sleeve like a d& h. He says the girl ~as lookjng_ Rale, but she was 
walking along quietly, and the impression· 'that · tne -~itness got was 
~hat th

1
e .men were bringing along a dancing girl. He s,!~}!9.,.~ig~:;, .Of 

compus1on • . 
· Amir Alii is the sampan-wallah "Yho took Ma Nu across to Daw
~on. · They arrived in a gharry four inside ::nd two outside. The 
six~h accused was outside, and first and second accused were two of 
the men inside. He says the girl ~~!'d !!~.hap.mr~ .. because her face 
_w~s ~~~~Q.Q.JJl7 ,Il')en, $.~!'~ swagg.~pQg,b'ut she was not crJ!>ing and 
:;;:~:~;a~~ res1st~nc~. ~ Maun?' ~entl? tc:mch~cl apd helped her tq 
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Abdul Satter is the samp·an-wallah who took the rest of the party 19°}; 
across. He identifies the sixth accused wh.) was in his boat. · He--~ }ffNG·E...iP~aE>ft.1 
says that . th.~..E:t~Lw.~stilk~!l by;~~~- .. ~~~pd and made. to come do":'n . · .. Vo; · ·· • 
from"tbegnarry. In the Magistrate's Court he satd that the g•rl ~:MA~N~·.'! 
alighted from the· gharry of her own accord and was helped into the · 
s;~.mpan. · This witness al~o says that sh.~. was not _qying. 

Maung Tun, the next witness, "\vas hopeless. · He said he had 
known E Maung since childhood and then identified Ba Aung as E 
Maung. · 

The witnesses Kundaswamy and Darmalingam give evieence of an. 
admission by the seventh accused Kistna. On the aftern~on of the 
occurrence he arrived at the stables in an excited and exhausted condi· 
tion and said that on the instructions of the broker's son hP. had driven 
four Bur mans to Boundary road and unharnessed bis gharry. A·. little 
whiie after, the broker's son came in a gharry, left the gharry and got 
into Kistna' s gharry and shut the windows. Then the ladies appeared. 
The broker's son called to his friends to put the girl in the gharry. 
This was done and the Burmans kept back the others with dahs.· 
The{l he Kistna drove the gharry to Steel's mill at Puzundoung amid 
much shouting and noise and he was struck to make him drive faster.· 
According to one of these witnesses Kistna said that he refused an.d, 
was struck on· that ·account. · · 

The first of the$e witnesses a!ided a story that Kistna had said he: 
had been beaten with the palms of the hands all the way to the water-: 
side. He did no.t say so in the Magistrate's Court, and I do not think 
that you will have much doubt in coming to the conclusion that this; 
part of his tale is false. The second of these witnesses was not broken 
down in any way iri' cro~s-examination. · . . · 

1 do not think that you will have much doubt that tht> story is in. 
the ll}ain true, and that Kistna did make this admission. Kun.daswamy: 

. reported .it at once to the 'Police; and .he had good reason, for his own: 
.· gharry had been .>eized·. on .. suspiC\on . .. ·The . admission amounts tp a

c.onfessiori;:lor if shows· thaf Kistiia did kiiow that he was taking away: 
the girl by force. _He stat~dJJliit ~e ':Vas compelled to ~o it by threats}' 
but the law is that aii offence is an offence even if the offender is com-
pelled by threa.ts to do it, provided that the threats do not reasonably; 
cause the apprehension of instant death. There is no suggestion that 
there was any f_e~r .ofi.n.stant death, ··-. . . , 
. Kistna's admission. is a :coiifession and it is evidence against himself.• 

It has been urged by the learned Counsel for the accused that though 
his confession is evirlence against himself, it is not evidence againsb 
at:~y other of the accused whom he may implic;..te. This i~> an en.tire: 
misapprehension of ·the law. The law is that the statement of an~ 
~ccused is no.t evid~nce _'igainst his co-accused, unle$s it is a confession.> 
U it is a co~fession; it may be considered against any other of the 
~o-accused whom it may implicute. It is really a matter of no imp.ort-. 
ance. The only person implicated is the broker's son, and if he is: 
E. Maung, there is ample evidence without Kis~na's, that he wa& 
implicated in takbg Ma Nu away w.ith, at any rate) ashow of fe11r;ej 
and in fact he admits it; "'-" 
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Kundaswamy's evi~ence also shows that a · slipper was left. in the 
gbarry which has been ide~1tified by other witnesses as belonging to 
MaNu . 

And now I come to the evidence about the love letters, which has 
occupied ·a considerable portion of our time. The first that· was l}eard 
of love letters "V~g"itten by Ma N u to E Maung was on the day after 
Ma Nu was carried away. The accused San Min told Inspector 
Brown that Jove letters had been sent by MaNu toE Maung. He was 
asked to search for them and he disappeared. San "Min was arrested 
on x8th AuJUSt. An unsuccessful search was made for the letters, and 
San Min told the Commissioner of Police that he had handed over three 
love letters to the accused's Advocate. These three love letters have been · 
produced in t;his Court and tl1ey are identified by MaNu as the three 
love letters which she says she · wrote under compulsion 1n the boat. 
Seven more loye letters pu5.£_orting to be from Ma N u to E · .. Maung have· 

1>een produced at this trial arul E Maung says that they are genuine 
letters which he received from Ma N u. All the ten loye letters..J?urport 
on their face to have been written prior to .... the date of the carrying away 
of MaNu. A very important que::; tion that has naturally ansen is 
whether the other seven, vz·z., Exhibits 7; ~. 91 19, 201 21 and 22 are 
genuine or whether they have been 1orgerl Tor the purposes of the 

...§JCfence. MaNu refused to give an opinion as to the handwriting of any 
· of these until she had read them. Then she deni'ed the handwriting •. 

Hedather On Gaing had to admit that the handwriting of a!l.thtse 
letters was very similar to· that of his daughtf-r, That is indeed the .. 
case, as must have been very apparent to any of you wh«, know Burmese: 
The first doubt thrown upon them in evidence is by the witness; Tun 
Nyein, the Government Translator in the Secret<~.riat. He contrasted 
aU the exh.!l,its that. were known to be in Ma Nu's haud writing with 
those·that were under suspicion, and has pointed out differences in 

'. orthography.:·. f'~e IP~st . important. dif!er$!.~s<:d~ j.il t)i~ · ·~fjfil'lg of the 
··.:very·com·moif 'lvor<~ ·~· b~ ... . :·IJfUie g~n1line:leftt:rs · ··~ l:ia '' w.as found gx 
. : times;·:and ·in·· every . ·ca'se . spe11·ect• ·c'drredly:· fri. the· .. suspected letters 

11 ba" was found 84 times and spelled incorrectly 46 times., He points 
out other less impor!ant differences that occur very sddom in the letters 
and his conclusion is that the genuine letters were written by an edu
cated person, and the suspected ones by <m imperfectly educated person. 
In cross-examination, however, he admitted. that there were many 
mistakes in spelling in the genuine letters. 

The letters were laid before Mr. Hard less, the Government of India 
expert in handwriting and he made a detailed examination which lasted 
for five days. The papers hanqed to Mr . .liardless were Exhibits. A 
and B, letters written from the boat by MaNu to her mother, Exhibit 
C a letter written by her from t'he boat to her ~ather, Exhibits 5, o and 
Jo the love letters which she says she was compelled to wrire from the 
boat, Exhibit I a letter written by he1 from the boat to her father, 
Exhibit tz the letter which she says she was compelled to writ~·in Meik
tila, .E:rhibit L the. petition to th.e Mei~tila ~ourt which sh_e copied out, 
~_J.h1b1t S the.speclmens of her s1gnatcre wh1ch she wrote m this Court, 



tOWER BURMA RULiNGS. 

l!:xbibits 7, 8 and 9 the three signed love letters produced by E Maung . 
and Exhibits 19, 20, 21 and 22 the·four uns~gned love letters produced 
by E Maung. Exhibit 5 one of the genuine love letters was gi~en to 
Mr. Hardless as a standard and he was informed that it was in the 
handwriting of ·Ma Nu. He.was asked to examine all the other docu:. 
ments and to give his opinion as to v.·hich were and which were not in 
MaNu's handwriting. Mr. Hc.rdless, as the result of. a minute exami· 
nation, has unhesitatingly de.clared ·that all the letters are in MaNu's 
handwriting except Exhibits 7, 8, ·91 19, 20, 21 and 22, which exactly 
fits the case for the prosecuti0ll. - The first thing that 'strik~s one is that 
if Mr. Hardless is an honest witness, if his inferences from these letters 
are derived soldy from his inspection of them, and not from outside 
information, there is something more than accident in the accuracy with 
which he has distinguished the genuine from the suspected letters, For 
my own part I see no reason to doubt that Mr. Hardless is an honest 
witness. He says bim~elf that he receil'ed no external informati~n. 
There is nothing on the record from which it can be inferred that be 
did. You have heard Mr. Hardless examined and ·cross·examined at 
great length on the reasons on which he based his opinions, and it is 
for you to judge whether ue bas justified his pretensions to skill. His 
evidence is fresh in your memories and I do not purpose to take you 
through all tbe details of it. He first referred to what in his ignorance 
of the Burmese language he mistook for punctuation, the colon-shaped 
symbol which is really an accent. It is prevalent in the genuine series 
and does not occur in the suspe<. ted papers. In this he is not accurate,. 
as this symbol was found many times in the suspectt.d letters when they 
were read by the Government Translator, Tun Nyein. Then be points 
out that the character which is known as " nga·that'' indicates three. 
different writers, one for . the E:x hibit 5 series, one for tbP. 7, 8 and 9 
series, and one for the 19, zo, zr and 22 series. Then he points out 
.4ifferences in the formation of" Nu", in the character which is shaped 

. like ~ Q an(l· .f$ k.no~~ . . as.: '~:f .. .meyiti n,~' f-'~1d ~~~ the characteristics of 
. the formation of the word '' kya." ··· He also not1ced marked differences 
in the closeness of the writing, the uprightness of the hand, and in touch~ 
ing up and erasures. It is difficult for the unpracti;ed eye to follow 
him in all details, but it must be remembered that the eye of a practised 
expert may be able to note differences that do not present themselves 
to the unpra~'tjled eye. The absence of a folded margin in the Exhibit 
5 series and the pres~nce of a margin in the other papers is a striking: 
differenee that be has pointed out. Perhaps the most convincing part· 
of his evidence to a lay mind is his evidence as to the signatures on; 
Exhibits 7, 8 and 9· In Exhibit 8 the sign,iiture has been twice made· 
on the same spot. In Exhibit 9 the signature was three times tried . . ~t
is very unlikely t~at ~his would occur in any letter unless the letter 
was a forgery~ · . 

On the other band the deL!nce allege that the letters 7, 8-a.nd 9 and· 
191 2o, 21 and 22 were written at an anterior date, two or three years 
before the other Eihibits

1 
and that t his might account for the differencea 

Q t)Je bandwritin;;. · · · -
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•.9oS., ~ .as regards this .evidence I must tell'you that evidc:nce .of an exper.t 
~rNo:i;PJRQil in handwriting is n?t cvipen~~ of {act, it is evid~nc~,-.P! ?.l!..i~ion. It 
· · ·.;. cannot be regarded ·as conclusive. I must also ,pomt out t1lat e_ven the 

E; MAUNG• most famous exper.ts have _at .times made fearful mistakes, as in the . 
. · . ...__ . Adolf Beck and the Dreyfus cases, whicl} I have no doubt you have 

lie~£d .• of. • I must alio·. ·point out that if these J!:listakes occur when an 
expert is giving eV'idence as to handwrit:Qg. in a -language with which 
he is thoroughly acqu·aiilted, they are much ~ore likely to occur i.11. the. 
present case,_ where th~ wi_tness js entirely unacquainted_. with the 
l~nguage .in which ·th'e docum~nts are written, aold.can take as his bal'.e 
little else than the mer'e ·fotmation· of.the·'symbols.' In such a case you. 
must naturally be pafticular.Jy cautious in accepting ·Jh,e evidence of an 
expert~ But still the important fact remains 'that Mr. Hardl~ss was . 
a91_e t_2 ' si~_gle ~ut and ~eparate the genuine and suspected letters: , 

"Very- little. evid,ence nas been adduced for the defence but some of it . 
is v~ry, impprtant. ·· · 

~r. Fagan's. clerk Ramree states that the three letters Exhibits 5, 6 
and IO (tl~ese are the lett:ers which MaNu says she wrote under· compul· · 
sion in the boat) were given to him by the accused San. Min on the 19th. 
J~ly for safe custody. He kept them in his purse iu his pocket til t Jtu 
'August, when his master Mr. Fagan was retained for one of the accused.· 
He then gave them to Mr. Fagan. They were put in a brief and kept : 
as 'in the ot:dinary course of business in the office, till xgt~ Augu,st 
when San: Min, having been arrested, was released. On the 19th ' 
August as the Police were wanting the letterS: he suggested to Mr. Fagan 
that they were !JOt secure, and l'vJr, .Fagan locked them up in his safe. 

Now.this witness is a friend of E Maung and his party, anci ha.d . 
b~en interesting himsel.f in the case. If the incident of the letters 
depended on his evidence alone there might be some grl:mnd fo.r the 
suspicion that has been raised by the prosecution that the original· 
three ~~~~~rs w~.n~ . .remo.ved and the .. gtnui.ne ones ·written·by ¥a Nu. 

·-·~;ut>s~it_qted •.. But ev.eil on this-h-yp'oih_es;s ·it r$:di.lficuh' to s4rmise what. 
.~.tpe t_qJ~!!.~original ktters could-ha:ve :been, ; .. .. .:. -- - .. -·-- .. . . 
~ . · But on this subject Mr. Fagan has also given "vidence. He st.atrs 
)~\ that the three letters were given to him by his clerk on 3rd Abgust.: A 
"~translation was read out and· he knows that they '~ere love letter.s. · 
T~ey lay in a brief in his office until rgth August. Mr. Fagan does .not 
kno.w Burm.ese, and if the letters had been tampered with bet:we.eo the 
3rd and 1gfh August he would have been none the wi: er: But on. t~e : 
rgth August he put them in his safe, and he alone handled the keys of 
the safe. He is certain of the date, he fixrs it both "by San Mi.n's 
telease, and by the fact that it was his own birthday. Before going to 
Maymyo on gth October he removed them f.or safe ccstody to. the 
Chartered Bank. He took them out up0n his return, when an applica-: 
tion had been made to Court by the prosecution for the · prod\lction, o£ 
t_heJetters, and he then kept them in-~is safe until the arri:v:al of 
Mr.~- Nt?rton and Mrd~arth on 15th ]anua<y. ' ... 
: There is thus a gre-at probabi'lity that these three: letters, welie-in· 
_ixistence at the time of the abductio_n, and if Mr. Fagan:S: ev.id.enc.e is 
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to be believed; which I do not thin.k that any of you will doubt, there is a · t O.'>S~· 
practi.cal c;rtainty tha~ these three !etters, in~act, and as they are now, KtNa·E.tiP~JtOit-: 
were m existence and m Mr. Fagan s possess10n on the 19th August. · 17,.. 

· MaNu's statement about these_ l~tters is as follows:·:..._ E. Miuwo:. 
-~ I copied the· love letters to ~ Maung 7 or S·days before I left for Meiktila. I 

left the boat on a Friday. 1 was made 'to copy. the letters abo.tt 8 or 10 days before 
I was. in Meiktila. I wrote them a day or two after I wrote to the Commissioner. of 
Police. I made the statement in the Magistrate's Co4r.t tha't Po Than told .me 
that. letters were wanted by the Adv'oc~tes to the effect that I loved E Maung. I 
hea.rd Grant, Fagan and Ptmnell's names merjtioned. I understooclthat the Advo· 
cates wanted the letters tO help E Maung. 
· · ·Now Ma · Nti's letter to the Commissioner of Police bears the 
R~rigoon Post111ark of. 28lh .A,ugust. MaNu reached Meiktila on the 
gth September. · She is therefore quite right as to the length of the 
jji'fervaftliat occurred between. her letter to the Commissioner of Police 
and her visit to M~iktila. According to Ma Nu the love letters must 
have been written about the 3oth or 31st August. And in contradic
tit:m of this we have Mr. Fagan's · evidence that they were in his pos-
session on 19th August. · 

MaNu's evidence ha·:ing be~n thus upset Mr. Eddis turn:1 round and 
conjectures that she gave the wrong date by mistake, and that the 
letters were really written sometime before. His conjecture is that they 
were taken off the boat by Ba Gyi, who according to the diary kept by' 
E Maung, left the boat on ~5th August. Bu~ even this would not 
account for their being in Fagan's possession on: 19th August. 

It is difficult to follow Mr. Eddis when he goes into the region of 
.conjecture. You cannot convict on a conjecture of what the evidence 
should have be~. If you convict at all it must be on the evidence as 
~it actually is. . 

Mr. Eddis asks how !'lla Nu could have described the contents of 
these letters so accurately, a.s undoubtedly she did, if. she had no means 
of. knowing whir.h·were the lov~ letters that were in Fagan's possess·ion. 
He says that"it could not l:le'a coinciden·ce th-af she··selected these three 
indenticalletters anc described them. rle says that it is impossible, 
consisten~ with the story of the defence, that Ma Nu could have des· 
cribed these letters. Mr. Eddis has entered upon conjecture, and if I 
entered upon conjecture too, it would not be difficult to account for 
Itfa Nu's knowledge. According to the defence three letters were 
being preserved for E Maung's security since the 1.7th August. Might 
not E Maung have known from his friends who went to and from 
Rangoon and the boat that these letters were preserved for his defence ( 
Might not E Maung when .he and Ma N u were on terms of Mnity on the 
b"oat, as the defence allege they were, have told Ma Nu what these 
letters were? This is an answer by conjecture to Mr. Eddis' conjec
ture. But, gentl\!men, we are not dealing with conjecture. We are 
dealing with ~vidence, and lw!a Nu's evidence about the letters is most 
c!early refuted by Fagan. · ' 

There are two other witnesses for the defence, who say that they.. 
'tere go·betwe~ns· and carried letters between Ma Nu and E M~uP.i•j 
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. 1905. In cross-examination th~y contradict~d each other in some details. 

K, .N . ~E . · · Such evidence would be easily manufactured, and for my own part I 
1 G· Ml'EROR. h }'t l . . , "· . attac 1 t e Importance to 1t. . 

KMA.UNG·. And now, gentlemen, having refreshed your memories with a sum-
-=- · maryofthe evidence, I will take you through'the events in chronologic;al 

order with such oth£r comments as the evjdenco suggests to me. The 
first stage is. the capture of the girl. There cannot be a doubt, and in 
facftliose'o£ the accused who admit that they were present do not deny, 
that she was taken a~ay with a show of force. H appears to be quite 
clear from the conduct of the mother and the aunt, the elder ladies of 
the party, that they did not suspect at that time that it was anything 
else than a forcible abduction. Nor is there any evidence from which 
if can be in'ferrcd that the younger members 9£ the party had at that 
time any suspicion thrt the abduction was other than its natural 
appearance suggested. 
. The second stage of the events iE the journey from Boundary Road 

to Po Hla's house in Dawbong. The gbarry journey from Boundary 
Road to the Pazundaung Creek is a little under three miles. At the fast 
rate at which the gharry was going it' must have occupied about :..o 
minutes. At the creek we ha\'e the first witnesses who saw Ma Nu 
after the abduction, the two sampan-·wallas, Amir Ali and Abdul Sat tar. 
Their evidence is that the girl looked unhappy because her face was 
.Pale and the men were swagge.ring, but she was not crying and she 
made no resistance. E Maiing'touched her with his hand and helped 
her to the sampan. She sat quietly and did nothing to attract special 
attention in the crossing. Now, gentlemen, you have to cons.ider 
whether this would be the natural conduct of a girl who had been for
cibly abducted 20 minutes before by men whom she rtid not know. As· 
regards the gJ.liOl of her countenance, is not that what you might 
expect as the result of her excitement whether she had gone voluntarily 
?.t by: _fey~~~.?. .l~.l;;.-.S~.!~!:~.P.?~~i.g~~ , t.h.?L~Ile ~,mJ_ghL~~l¥.~~,9.~M.; t~rt'i.~~~ 
J·ntQ __ Jl.l..~.k!~Jg •. U.Q L~§.\~,~1!-nc~. · .... ~u.t _,v,c.~d Ji~'( ,te.cl.t$..,.M'v~~ dped w 2o 
Ihiifutes? would .she" riot ba\>-ri been 'iri a ~g_~ hysteriCal co'il.: 
clition, that must have been apparent to the most unobserving ~itness ?II 
She was· taken from 'i:he gharry and she saw that she must .cross the 
river~ in fact that she was being taken away from Rangoon. Would 
noCthis new terror have caused a fresh outburst of tears? Could she 
h~ve crossed that ~iver without uttering fresh exelamations of despair,·\' 
wringing her hands and crying, after the manner of her p·eople, Oh 
ame 'te! Then the creek was crossed; and there was. about half a 
mile's walk on the other side to Po Hla's house. Two witnesses 
te&tify to seeing the party during that walk. Po Tun saw her first. He, . 
you will remember, is the hopeless witn.~ss who said that he had known 
E Maung from childhood and yet could not indent.:fy him in Court. He 
saw the ,party walking along quietly. The other witness w.:ts Nga 
Pu, who so far as I could judge appeared 'CO be a truthful witness. His 
house is nexl to PQ Hla's. He saw the party :walking along to Po.) Hia's 
bouse, first two Burmans, then the girl1 and by her side the kula, and 
~wo Burmans behind1 one of whom had something like a dah up· hit· 
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sleeve. The girl was walking without help. HP.r face appeared to be 
pale, which, as I have said, is natural enough under any explanation, 
but she was w~lK.ing quietly, and the impression that the witness got 
was, not that she was being forced, but that the men wer-e escorting 
a dancing girl. 

Sf.,!ch is the eviden.::e as to this stage of the case. It is for you to 
consider whether it is more c.onsistent with a forcible abduction, or with 
a sham ~bduction to which the girl really consented. I arn not 
suggesting that you should regard the evidence as conclusive, one way 
or the other. But thisstage,'WIIere Ma Nu first came und~r the observa~ 
tion of independent witnessess, is an important link inJhe chain, and 
the inference<; which you may draw from the evidence will assist you 
in coming to a conclusion on i.he whole case. 

Then comes an extraordinary statement--l\~a Nu says sh.e was faint 
when she arrived 'at Po Hla's house, and was given something to 
smell, and then she became uncor,scious and did not recover conscious
ness till next morning when she found herself in the boat. The prose
cution have not suggested that she was drugged, or that the thing 
which she was given to smell was other than of the nature of smelling 
salts. If it had been suggested that she wns drugged, then they would 
have had to show what kind of medicine could have been administered 
in this way that would keep her unconscious all night. But in answer 
to a qu~stion put by me, after ·a question asked by the jury, M;. Eddis 
9.i§cJru.m!!d aJl idea of drugging. ~ 

You have heard the evidence as to M a Nu's behaviour on the journey 
to Dawbong, and you have seen her de:11eanour in the witness-box. She 
is stolid, but~l_!~, i_s ~o~ .!!-.glg_,v,i,t~, pjgh.ly ,strung nerves an1 of a markedly 
h~tenc~l BS!-ture. · · ·she could hardly have slept soundly after a 
forcio!e' abduction, and have been carried to the boat w;~nout awaking. 
What is the explanatiqn of her being unconscious all night? The 
defe:1ce have stated that she went into her lover's arms on arrival at Po 
. ~l~'S: hp~s.e~ and that it is in o·rder'to concea~ . t_his fact_. . ~hat she pre~ 
tended untonsciousness: · If she bad been a consenting parLy ·she would 
naturally have gone into her lover's arms. Cah you find any explana
tion that is consistent with the truth of the statement that she remained 
unconscious all night and recovered consciousness in the boat? 

!~~. n_ext stage in the case is the period of about six weeks that 
was spent on the boat. The prosecution have shown how carefully the 
boat was concealed during this period. Proclamations had been issued 
broadcast fo:. information of Ma Nu's wher~abouts. E Maung and 
others had been proclaimed as absconding offenders and large reward!! 
had been offered for their apprehension, of which they were perfectly 
aware. If no offence had been committed, if Ma N u had gone willingly, 
why did not tb.ey c.!l come in? What was the need for conceal
ment? Ma Nu was of age, and had a right to marry E Maung, or to· 
live unmarried with him as :spe pleased. E Maung's explanation of this 
point _is that it was his parents and Ma N u' s parents that he was look
ing to and not the Police, and that be had made up his mind to be 
~oncealed until the parents c<-nsented. It has also been sugg~sted tha~ 
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even though innocent it is probable that E Maung may have feared the : 
Police. " - · · , 

I have alr~ady related to you MaNu's account of what occurred in . 
· the boat. Naturally she is the only witnt>ss that the prosecution have 

been able to produce as to these events. She-says that she was made to · 
copy letters on the lloat that had been composecdor her. This is cor
roborated to a cert~in extent by the letter, Exhibit K, which was found~ 
in. the box seized on the boat and ope:1<::d by the Commissioner of Police. 
That was a letter addressed to Ma Nu asking her to copy a petition 
which had bee::~ sent. However, the fact that a formal petitior:. was 
.drafted for her to copy is not unnatural~ and it cannot be inferred from 
tha~~ that formal private letters did not emanate from ~herself. Mr •. 
Eddis has men~oned another indication that she copied the letters.· 
The_ word 11 couples" 1s .psed in the plural in E Maung's diary ~nd in 
th~ letter Exhibit J from Ma ~u to the Commissioner of Police. The: 
use of the plural is rather extraordinary. It really provts very little . . 
If. the parties were friendly and living of their own free will in the boat,. 
they would probably be engaged together in writing so formal a letter 
a!! l1- le~ter to the Commissioner of Police. 

··:I must revert for a moment to Mr. Eddis' opening address. He 
painted in lurid colours the discomforts that a woman who had been. 
t€!nderly Qurwred must experience in spending a honeymoon in such a. 
boat as -you ave seen. That is all very true if you are referring to an
English lady. No evidence has been offered to show that there would 
be any peculiar discomfort to a Burman lady in spending her honey
moon in such a boat, and, so far as my experience goes, I do not think) 
t})at a Burman lady, even of high position, would consider it either 
uncom.fort~ble or indecent to spend a honeymoon in cuch a boat.along: 
with her ·ow.n nusband. . 

The story for the prosecution as tq the events that occurred on the 
b9.at d~p~nd :0~ theeyidence ?rMa}'fu, a_~,dJ~:t,es.t_ing_h~i, _y~~a(;;'ityyou' 
wiH,~aye _ to «:<?ns~dei.' :whetb~r s~- ~is tr\l,t~fu.~ : ~:-.o~h~~ ::'A~~~~~-~: tJ:!.~t are 
-~·apable' ·of'c·otrohoration l>i iridepe'nae1it testimony. 

The fourth stage ir. the case L'Omprises the events that occfirred af 
Thazi' and Meiktila. Instead of coming to Rangoon, the party from· 
t_he boat went a twelve hours'. journey up-country to Thazi .and Meiktila. 
We may conjecture from Major Obb~rrd's evidence that an arrange~ 
ment had been m<J.de betwe~;:n Major Browning, the Commissioner of 
Meikiila, Tha Nyo, the Akunwun of Mandalay, and E Maung's father 
to bring her to Meiktila. 1 he prosecution have not called Major. 
Browning or Tha Nyo, though they must have kno_wn, or might have· 
easily as.certained the· part that they played in the matter. Mafor 
Brow:niti.g i.s an officer of high standing, and Tha Nyo is not only a fat 
man,, as tlie witnesses say, .which is it~elf a symbol of respectability 
amqilg Orientals, but he is a Burman in a h'igh official and social position: 
You ~ay have observed in the newspapers that he is _the gentleD?an 
who. read ~he· address to Their · Royal Highnesses on their vis1t to . 
~a.n~l(!.y. · 
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. · · In view of the respectability of these persons, and !n a~sence of 
'.evidence that might ha\·e been produced by the prosecution, 1t must be 
: ~ssumed that there was nothing sinister in the arrangements made for 

bx:inging Ma Nu to Meiktila. 
The events that \)Ccurred during Ma Nu's visit to Meiktila are of 

· the utmost importance ... in er.abling you to get to the truth of this case. 
F~urri the time that Ma Nu wa~ carrieu away until the time tl1at she 

:·arrived in Thazi she was under the influence of E Maung and hrs 
-~ friends. From the t~me that she left Meiktila up to the present time 
r ~h~ baS been uflder the influence of her parents anQ their £iiends . . 
.rnuring the time that she \vas at Tha1-i and Meiktila she had, at all 
~ events, an opportunity ot getting rid of any influence that she mi~h·t 
i. have considered hostile to her intentions. She was brought before htgh 
r English officials, and it might be expected that a girl of Ma Nu's 
~<Jucation and intelligence would know that she bad nothing further to 

· fear. Well, what happened ? She was first brought before Inspector 
. Cox. Mr. Eddis tried to explain her c-onduct. He said th11t she was 
brought to Cox under arrest, and that this was what they had fea_rt-d all 

' through. I interrupte<! him, you will remember, and asked 11 who? 11 

He replied that Ma N!I had feared arrest as w~ll as E Maung, that she 
had seen posters offering rewards for E Maung's arrest and for infor
mation regarding herself, and that being an ignorant girl she did not 

· know what would happer. to her. Can it b~ supposed that Ma Nu, 
this educated and intelligent young woman, did not know that these 
posters were issued for her owl\ protection and that she had nothi.ng to 
fear from the Police? Well, she was brought before Cox. She knew 
that h:c: .service:) had been called in by U Po Yin, a friend of her. father. 
What possible reason could she have had for distrusti..-:.6 the Police·? 

·According to her own sbowing she is a person against whom a crime 
had been committed, of. so gross a nature as to provoke the enduring 

·res'ei'i't'nient· of any won~an. One wou.td im!J.gine thil,t the Polic;~ were . 
·:the ·very · people -that -she would mo~·t desire to meet. One woul~ 

imagine that on rr.eeting a Police Inspector she would have at once 
·poured out her grievance. Nothing of the kind occurred. She said 
that she wanted to go to the Deputy Commissioner at Meiktila. M~. 
·Cox was anxious to get from her information about E Maung. Sh~ 
made no attempt to take her revenge by putting Mr. Cox on his track. 
Then the Districf Superintendent of Police Mr. Whiting appeared. She 
made no complaint of her grievances to him, and was taken at her own 
request to Meiktila to Major Obbard, the District Magistrate. She had 
1wo interviews with him, and in both she was entirely separated from 
E Maung's friends. She was told that she had nnthing to fear. She 
-presented the peti!ion and sai.i th2t she wanted to be put on oath. 
There was no Bible to swear her on. She said th~t she had gone with 
E M!J.ung of h('r own accor~, and that sbe }l2d asked him to take her 
with'-a show of force. Then she had a night to sleep over it, and next 
·morn:ug she appeared again and insisted on being put on oath. T-hen 
·she not only si\id but swore that she had gone with E Maung _of bet 
own ac~Qrd, Tqen ~he· was put on security to appear as a witness in. 
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Rangoon, and on the same day she went to the train with Ma Saw 
Nyun, and took her seat in "the carriage for Rangoon. At this point 
Mr. Summers appeared with Ma Nu's brother-in-law, Ko Seio. This 
was the first near relation that she had seen since the abd uctjofl. She 
showed no eagerness to go wjth Mr. Summers and Ko Sein. On .the 
contrary, she regar~ed Mr. Summers wjth suspicion. He used his 
authority to bring her to the Commissioner's house. She elected to 
stay with Ma Saw Nyun that night instead of with her brother-in-law. 
Next morning they all met again at the Commissioner's house, so that 
she might elect with whom she would go to Rangoon. MaNu took au 
hour to deliberate before she finally determined to go-with Ko Sein. 
And though there were independent and respectable persons present at 
this most impo;tant stage of the case, when Ma Nu after deliberation 
went over from E Maur.g's friends to her father's friends, non-e of them 
has been called by the prosec-ution. 

These facts are testified to by Major Obbard, Mr. Whiting, Mr. 
Summers and Mr. Cox. It is· for you to determine the value of their 
evidence. In my view it is unimpeachable. I have already explained 
to you at length, and I need not repeat, how contradictory Ma Nu'• 
evidence is to the evidence of these witnesses. 

It has been suggested that the conduct of the Meiktila officials wa~ 
imprudent, that they should have separated MaNu in a more marked 
way from Ma Saw Nyun before taking her statement. Well, she wa1 
separated from Ma Saw Nyun. I fail to see what more could have been 
done by the Meiktila officials, unless they had t?mmittecl ~~Qthet.cxime 
<!-.~d mad~ ~ .. s~Gond abd.uction. 

Such is the history of the Meiktila stage of this cas!'!. It is {Qr you, 
gentlemen, to determine whether Ma Nu's cond·1ct at Thazi and 
Meiktila is cousistent with her allegation that.she was abducted against 
her will. It is also for you to determine whether the evidence that she 
has given a~ to th~ lY.{eiktiia events in.clioes yq~ J9: put ~ny trust ,.:n he"r 

· v;~'l'.~~ity w.h~n. ··~~e··.~peaKs:-·of ~ve~~s . ieg.a.r,~iril~which·:slie Is the ·only 
wJtrre·sg. · .. ·: · · · · · · · · · · · · .. · · ·--· · · · · · · · · · · · · · · · · · · · -· · ·· · · · · 

The last stage in the case is the events that occurred afte.J she left 
Meiktila. .On her way to Rangoon she was met at Pegu by her mother, 
and from that time she has been under parental control, and has persis
tently denied what she $tated at Meiktila, and has alleged that th<" 
abduction was forcible and against her will. · 

Then as to her letters, I wil.l first take the suspected letters, Exhi_. 
bits 7, 8, 9, 19, 20, 21 and 22. You have heard the evidence of the· 
expert. I have told you that the evidence of Mr. Hardless cannot be 
·regarded as conclusive, but still you may possibly be convinced in yo~xr 
own minds that it is true. .It is a matter within your own discretion. 
·Assuming that you do find that these letters are forged, how will"this 
fad affect the case? You must remember that E Maung is no't ·on his 
trial for forgery. He is on his trial solely for abduction. You have to 
consider that it is quite possible that he may be innocent of the a.bduc~ 
tion and yet guilty of the forgery. The miszy.!g~.d ._Y..~ung ~~!!...may 
pave attemp~ed to improve hi~ d.de11ce ~y for~mg tlles'e 1et~er~." . T.fl~ 
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only effect so far as this trial is cpncerned of ;:t finding by you that the . - 19~S. 
)etters are forged, is that one of the lines of defence falls to the ground. Kiw9"-1fwra11o1t . 

The question that you have to put to yourselves is, are the inc.~~f 11: · · 
P~t~g~La_cts as regards the forgery of these letters ip~ompat}ble wit E M•u~'~· . 

-·U1e mnocence of the accusea on the ch~rge of abduction, and mcapabl .~ · 
of explanation upon arJy other reasonahle hypod.esis than that h 
abducted the girl aga~nst her will. I put it lo you that even if you find 
the forgery proved, that fact does ?not conclusively prove that he is also 
guilty of abduction. J'he forgery may have been committed by an 
unprincipled young man, solely for the purpose of strengthening his 
defence. , 

. Ar.d last of all I come to the genuine letters, Exhibits 5, 6 and Io. 
· What is the effect of Mr. Fagan's evidence? If you believe Mr. Fagan, 
as I must say that I do, Ma Nu's statement as to the reason for writing 
these letters and as to the time at which s!le wrote them, is untrue, and 
one of the strongest planks of the proset?ution falls to the ground. Mr. 
Fagan's evidence -is inost damning to the prosecution. 

There are weak points in the case for the defence. The werkest 
of affis .. l:ila't no- previou~ acquaintance has been proved between E 
Maung and MaNu. Evidenc.e has been produced, which may be true 
or false, of correspondence between them, and it is alleged that this 
corresponclence has lasted for a period of nearly four years. Yet there 
is uot a particle of evidence that they even met or ever conversed 
together. But I tell you, and f Jay it down as a matter of law that you 
must follow, that in a criminal trial an accused person has no duty 
except to himself. He is not bound to call evidence "in his defence, 
and. ygu can dra.w no. inferences against him from the fact of his relying 
on the weakness 0~ the prosecution and derlining to call evidence for 
himself. The prosecution must stand or fall on its own strength . n 

And now, gentlemen, 1 will give you my own opinion on the more 
promi'l~nt features .of the case .. I am entitle~ ~o gi.v~· you }!l.X .. OPi~ion, 
but you .are. .not.bound. to follow . • .t . .. T.h~ , dt-~1~1on. 011 ... the .. facts rests 
. entirely \vith you: l think that' in view ·of 'the evidence describing Ma 
Nu's demeanour on the way between Boundary Road and Po Hla's 
house and her unconsciousness in that house ; in view of her conduct at 
Thazi and Meiktila; of the contradictory evidence that she has given 
regarding these events ; of the very strong evidence g iven by the 
Meiktila officials that she was a free agent and yet openly declared and 
swore that she had gone of her own consent withE Maung; in view 
of her extraordinary tale of being compelled in a respectable official's 
house to copy a false letter, a tale which is entirely ur:conoboratt>d; in 
view of the fact as shown by Mr. Summers that she showed no imme
diate inclination to leave E Maung's friends and go to her own brother
in-law; in view oj the- fact that Ma N u 's statement as to the time and 
reason of writing tlle genuine letters, Exhibits 5, 6 and 1 o, is disproved; 
in view of the fact that the pJosecution has failed to call available evi
dence liS to the very important incidents that occurred at Meiktila when 
MaNu in the course of a long deliberation decided to leave E Maung's 
frjends and to join her parepf~ frief!d:; i I say th~t in view pf a.Jl tb~se 
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. : '~90S· fads, and even assumi~g a~ true the additional fact that E M~ung bas 
;··Kl'Na·EKnaoa forged the letters, Exhibits 7, 8, 9, 19, 2o, 21 and 22, for the purpo~ 

·•., of strengthening his defence, 1 am unable to think that it is proved 
· '"E MAu)lG. fb~yond reasonable doubt that Ma N u was .taken away against her own 

- l will and consent: 
· S O" far I have dt!alt with the case gererally"' on the question or c~J)
sent, because that question affects all of the accused. If you .find that 
it is hot proved that MaNu was taken against her consent, then it is 
your duty to find all of the accused not guilty. 
· If you differ from my opinion as to the matter of consent, which yl>u 
are perfectly entitled to do, if you find that Ma Nu was actually taken 

·by force and not with her consent, then it r emains for you to consider 
wilh regard td each of the accused separately whether he is guilty of 

· abduclion. ~ ; 
As regards the first accus~d, E Maun g, there will in that case be no 

doubt in your ·minds. · 
As regards the second accused, Ba Aung, and the third accused, 

· San Nyein, they admit that they took an active part in the carrying 
away of Ma Nu. T hej hav.e not shown that' they had anr. substanti~ 
ground for beleving that the force was a pretence, done with thf' woman's 
consent, and if you convict E Maung it ( ollows logically that you 
should convict them too. 

i\s regards the fourth accused, Ba U, his defence is t-hat he did lidt 
take part in the abduction. The boy E Maung, the brother of Ma-Nu, 
1ays that Ba U was one of the four men who came to the garden s6fn'e 
time before the occurrence and that he knew him before. This, how6ver, 
be had denied in the Magistrate's Court. Maung Me says tb"t Ba U 
was,.on:e o£ the Burmans who WlS with the gharries some time before 
the abduction. Sulei:nan, the telephone op.erator, says that Ba U was 
one of t he men who asked him to take part in a big job the day before 

· the. ~P.<!J.!cti.9~,, Thi~-j$.· all. th~ ,ev.id.~n~~·. th~.t ~o.nne,~~s,. Ba U :w.:t\l:Jlje 
-case. · -1~ .is 'for Y<?l! .tl? ~onsi~~· ..:..~he_Eher thi.s . eyi~ence. i~ suffick.ptJo : 
CC;lUSe you to believe bt:ynnd reasonable doubt tJ-at the acc·used Sa U 
was actually one of the persons who took part in the abdu~~ion. It is 
only a matter of inference ; there is no evidence that be was actually one 
of the abductors. 

As regards the fifth accused, San Min, he denies t~at he took part in 
the abducti•)n. The only evidence against him is that of Maung Me, 
who says that he saw· him with the gharries shortly before the abd'ut• 
t ion. I n his case I think that you will have no doubt that the evidence 
is not sufficient to show beyond reasonable doubt that he took pait lo 
the abduction. · 

As regards the sixth accused, Abeul R ahman, his defence is that 
he was not present at the elopement but met the pa:ty at Pazunoauog 
anO accompanied them to Po Hla's house. He is identified as haviqg 
t~k:en .a very prominent part in the abdu:tion by MaNu, Ma Mya, Ma 

· Hla, Ba San and Mahomed Mall, and also by Maung Me as havmg be~n. 
with the gharries immediately before the abduction. ~a Hla's evideiu;e 

-~ par~ic~larl;r ljt~ong4 as she knew ~im before. The sa'illpaP.·wa!la Atp·ir 
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'Ali also says that he saw Abdul Rahman. in. the gharry. It is for you 
to say whether this evidence is credible or;not. It appears to me to 
be quite credible. 

The seventh accused, Kistna, admits that be drove the gharry in 
which Ma N u was from Bo:~ndary Road to Paz.undaun_g. Yo~ ha~e 
heard the evidE-nce of K•tnda?wamy and Durmahngam as to Ktstna s 
conduct afterwards. You h~ve to consiner whether what occurred when 
Ma Nu was put in the gharry wils !>uch as to indicate that MaNu was 
being taken away by forct:. If so, Kistna committed the offence of 
!ibduction in allowing h?mself to be ma~e a party ~o the ab1uction, and 
as I have pointed out to you,· neither his own fear, nor tQ,e thr~ats of 
others, so long as these threats did not put him in apprehension of 
immediate death, can ·exr.use h im from guilt. 

Such is the case against each of the accused individually. But I 
must again remind you that it all hangs O'l the question of Ma Nu's 
consent. Unless you find that Ma Nu was taken by force and 
against her consent you should find all of the accused not guilty. I need 
only further remind you that any reasonable doubt that you may have 
&;hould be given in favour of the accused. 

Full Bench-(Criminal Reference.) 
Before the Hon'ble St'r Harvey Adam!"'n1 C.S.I., Chiej 

'Judge, Mr. ']us#ce Fox, and Mr. Justz'ce Irwin. 

KING-EMPEROR '1/, NGA TO AND ANOTHER. 

Wh•ppmg in adit#on to imprisonmmt-Jwuse-breakil;g-house-theft-previous 
conviction-Whipping Act, s. 2 , Groups A an:l D. · 

Per Adamson, C.']. and Fox, '.J.-On a finding that the accused having been 
· previously co~victed o! an offence under se~;tjon 38o,· Indian Penal Cod~, committed 
. ",hous~break•!lg :~y mght. _and theft of P.roperty valued at·~s; 35, a!! .offence pun• 

ishable under sectton 457 of the Indian Pen'iil Code," a . sentence ofimprisonment 
and whipping is illegal.· 

Per Irwin, J.-The finding was a finding of two offences, house-breaking and 
theft, and the sentence was evidently intended to be a sentence for theft. lt was 
therefore legal. · _ 

Cro'tDn v. Po Maung, (1902) I L. B. R., 362; C1'own v. SJ.an Byu, (1901) 1 
L. B. R., 149; Crown v. On Bu, (1902) 1 L. B. R., 279; referred to. 

The following reference was made to a Full Bench by Mr. 'Justice 
Irwin:-

Accused has been convicted of house-breaking by night and theft of 
property. Both in the charge and t_he judgment this is described as 
an offence _punishabl~ under section 457 of the Penal Code, but as pre
vious convictions-of tlieft in a house were proved the Magistrate passed 
a senten~e of imprisonment 'lnd whipping '1 under section 2 1 Group A 
and sectton 3 of the Whip!Jing Act." Taking the finding literally it 
must :,e said that an offence punishable under section 457 is not in 
Oroup A! and it would seem tha,~ section 3 does n9t apply. The ca~e 

• 

KING EMPJIROI\ 
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:is not quite on all fours with Crown v. Po lJ;f aung ( 1) in which a Full 
Bench of this Court hdd · that .on a conviction· und~r section 38o, fol
lowing one under section 457, a sentence of imprisonment and whipping 
co:uld not be passed. It is true that this part of the decision followed 
'the ru"ling in Crown v. Shan Byzt (2) in ~vhich the offences were com• 
mitterl in the reverse order, but so far as an o~ffence under section • 457, 
}~llowing one under section 380, is con..::erned·, the ruling seems t<;>. be 
an obiter d£ctum, and I have sorr.e doubt whether the present case 
:ca.nn·ot be d!!'tinguished from the case of Po Maung. 
: N'ga To has been convicted· both of house-treaking by night and of 
:theft. The ,.,.·ords '' in a house,'' which appear in the charge are 
·.omitted in the judgment, but clearly theft in a house is meant. The 
'omission 'to specify the section under which the theft is punish~ble 
seems to me to be a matter of form, not of substance. The Magis-

' trate's finding is a.coiiviction of two offences, and such double· co.n~ 
viction is legal. . It would 'also be legal to pass sen.tence for one or 

. other of -the offences, but not for both, Crown v. On Bu (3). The 
question then arises, Can the double sentence in the present case be 
properly· regarded as a legal sentence under section 380 of the Penal 
Code and section 3 of the Whipping Act ( · · 

'The report of the case of the Cro-wn v. Shan Byu (2) is very short, 
and it does not appear that any arguments were heard. It seems that 
the offenders did not stop short at house-breaking with intent to 
commit theft, but actually committed theft. It would seem that Birks, 
]. was of opinion that the conviction could legally have been altered on 
appeal to one of theft. If on appeal, why not on revision and if both 
offences· were committed why should not the offender. be convicted of 
both though punished only for one? · . 
· ·As these points seem to me to require further consideration I refer 
~o a Full:Bench the qnestion. ' . . 
·. Is a sentence_.<>h.~!~Prisonment and whipping. legal, on a .finding that 

.t~·~ ass.~§~d ,r .q.z.ri:mitte.d- "house-breakmt' 9.-Y'pigM ~l'd ~]lef~ of'property_ 
.y.~!~ed:·~!f;~;: 35:; :~11.-~!kllc~ tiueiShable :.un~ler 's_ect'i'o·n457 of the Indian 
'Penal Code·" and had been previously convicted uf theft under section 
3~P . . . 

'The opt'nion of the Bench was as follows:-
. Adamson, C. J.-I think that the question should be answered i11 
the negative. The Magistrate might under the circumstances have 

'.~on-v.icte? ' tbe accused of two offences, vz'z., o~ences under section 457 
and sectiOn 380. He could have sentenced htm under on!y one of these 
sections. ~had selected s~~-t.i_~~~ .. 3_~.<~\ .. h~_.£?n!<!_:_hav~JJER.O.§~Q.both • 
~!~~-c:nJ ~~~W.~TP~~~f b~c.a~,~~~ J!le. ?:C~~s.~i[_li~.9 : .. !?.~~~ .Prey}oy~(y 
~t~.fl-!!~.~~!.--~e~J.JQ..Il. ~8o.. l3ut the ~convictJOn as 1t stands must be 
~regarded as ·a conviction solely under section 457, and for the reasons 
stated in Cro•wn v. S han Byu (2) the sentence of imprisonment and; 
·whipping is illegal: · 

(I) (1902) I L. B.; R., 362. I (2) (rgor) 1 L. B. R,. I49, 
. . {3, {1902~ I L. B. R.l 'J7~· , 
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Fox, J.-I ·concur with the learned Chief Ju.ige. 
Irwin, J.-The ·answer to the -question referred depends on the 

questi.on. Of what offence or offences has Nga To been convicted? 
In order to answer this quest:on I think ·we should look at the whole of 
the judgment, and not merely at the section of the Penal Code specified, 
in the finding. Cases have several times come to my notice in which a 
Magistrate bas passed a judgment ·purporting to pass sentence under 
a section which is not applicable to the facts found. For instance, if 
the finding and the seni'ence ran thus:- · 

"Accused has committed theft in an open threshing floo/;, an offence 
punishable under section· 380 Penal Code, that conviction could not 
possibly be held to be a conviction under section 380, and a sentence 
exceeding three years' imprisonment would be illegal. In my opinion 
the same principles should apply in every case, and this Court should 
look to the suhstance of the conviction rather than to the form. 

The judgment opens with a statement that complainant's house was 
broken into and certain property carried away by tre perpetrator. The 
evidence against Nga.To is simply that some of the sto.len property was 
found in his possession anci the conclusion the Magistrate arrived at is 
this, ~'~I am convinced l~at he (Nga To) had stolen the longyi from 
complainant's house." The fact that Nga To committed house-breaking 
was purely an inference from the proved fact 'that he had committed 
theft. The formal finding is that Nga To committed house-brea)<ing 
by night and theft of property. The sentence is expressly passed under . 
section 2, Group A, and section 3 of the Whipping Act. Group A 
contains no mention of house-breaking, I find myself unable to construe 
t he findu,5 !n any'·other way than as a conviction of two offences, and 
the sentence as a sentence for theft. 

My answer to the question referred therefore is that the sentence is 
legal. · · · ·· · · 

,: · Adrz_m~on, __ ( 7--)n. ~ccor.1ance yvi_t_h the _ op_.i~ion,..~f 'th~ . ~~jor~~y '?f 
'the Fmr Bench', the qii~stion Is answer-ed in the negative. · 

Before the Hon'ble Sir H. Adamson, C.S.l., Chief Judge. 
KING-EMPEROR 'II. NGA TUN . . 

rgos. 

KlNG--1£MPBROR . 
'ZI. 

NGA To. 

Criminal Re'llision 
No.3 of 

19.06. Sentmce of death·eviJence. 
Judges. must not shrink from the duty, however painful it may be, of passing Janua;;;th 1go6 

sentence cf death i11 capital cases, when the offence is proved beyond reasonable _ • ' 
. doubt, and is of su~h a nature as to deserve .the extreme penalty. 

Queen-Empress v. Buddururldeen, (1869) 11 W. R., Cr. 20, cited. 

T he learned 'Sessions Judge found the accused' guilty of three p~e
meditated brutal rpurd:<!rs, an-d passed sentence of transportat.ion for 
life . The reason which he gives for refraining from passing sentence 
of death is that though he has i~ound the accused to be guilty, he thinks 
that there may be a remote possibility of his innocence. The learned 
Judge appears to think tbat the extreme penalty should not be pa·ssed 
unless there is &uch evidence .ls excludes all possibility of error. 
Evi~eqce of this nature1 amountin~ to mathem~~ica,l ctemonstrationJ 
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cannot be obtained il!. the investigation of matt.ers of fact, of which 
the most that can ever be said is that there is no reasonable doubt 
concerning them. If there is no reasonable doubt that an accused 
person committed murder, he should be convicted of murder, and if 
the murder is of. such a nature as to deserve the sentence of duth, 
that sentence sh~uld be imposed. 

The Code of Criminal Procedu're does not indicate what reasons 
should be considered sufficie01t for refraining from passing a sentence 
of death. I have searched the authorities and found no reported case 
in which the minor 11ent~nce was imposed on suc;h grounds as the 
Iearned.]udge has given. These grounds appear to me to be alto-. 
gether illogi.cal. . 

The learn>!d Judge has quo'ted Queen-Empress v. Budduruddeen(r). 
In that case the Judg.: refrained from passing the extreme penalty, 
because the body of the '.~ ictim had _not been found. He did so, not 
becau!'e he had doubts as to his finding, but because in arriving at 
that finding he had contravened the well known rule of criminal j.uris
prudence, that the corpus deltdi (that is, the fact that a crime had 
been committed) should not be inferred from other facts, but should be 
proved independently. That, at all 'events, was a substantial reason 
for his action, · and it was accepted as proper by the High Court. 

I have read the evidence ·and the judgment, and I think that the 
guilt of the accused was proved beyond any reasonable doubt, and 
that ~he death penalty should have been imposed. 

Judges must not shrink from doing their duty, however: painful it 
may be, and must pass capital sent.ences in cases of deliberate murder, 
if they believe the evidence, as the judge did in this case. 

Before Mr. Justice h swz'n. 

. .MA MYIT AND A.NOT.HER 11. SHWE THA AND TWO OTHERS. 

Septe·n/4~.,4tb,:~ _' 'l\1r.~.S.Yrlf'ji:>r;p,I;liry~jfj$., ;;,:.:." .. · .•.• ~~~-::.z)·~~for. .Ist,·ana -2n-d -defendant's. 
· ;·.; .. ~~?5· ! .!:1:: .. · ,,,, . ' ~-· , • · '-'."- ~ '~ · ........ ' · Mr: Hifinbotham- foi 3rd defendant . 

. 'fu;·isiction-place of suing-suit for compensation for wrcng-C:£vil Proce• 
dure Code, s. 18. . 

Plaintiff sued defendants, who all resided in Pyapon, for damages for wrongful 
seizure of boats under an order of a Magistrate at Pyap8n acting at the instan.:e 
of 3rd defendant. The boats were seized in Rangoon, and the question was 
whether, in view of the terms of section 18 of the Code of Civil Proce<iure, the suit 
might be brought in the Chief Court, which has original jurisdiction within thO 
imits of Rangoon Town. 

Held,-That the suit might.be brought in the C:hief Court. 
Luddy v. Johnson, (~871) 6 B. L. R., l 'h• referred to. 
The suit is one for damages for w..:ongfully C.:iusing two cargo boats 

to be taken out of the plaintiff's possession. They we~e, it is alleged, 
seized _in Rangoon by order of a Mag:strate having jurisdiction in 
Pyapon district, on a pro~ecution, for ·i.heft instituted by the third 
defendant. The pi ace of suin~ i~ pr.escribed · in section 18, Civil Pro~ 

--·-------------,.-~.,.,..---

(t} (1869~ II V(. R:~ C~. ~o, 
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cedure Code. The defendants all reside in Pyap~n, and third defen· 

MA MYIT 
dant says that the cause of action ·arose in Pyap&n because it was only 
in Pyap6n that defendant did anything which resulted in the seizing of 
h h . h 'd Tl I d . . A~D AN,OTBBR t e boats. No aut ority is cited on e1t er SI e. 1e on y ecJSIOn 11, 

which 1 can find that throws any light on the case is Luddy v. Johnson Saw:x THA 

( 1) in which defendant ptid instituted criminal proceedings b~fore the AND Two ciTasas.. 

Magistrate of Moradabad, 'whCI issued a warrant on which plaintiff was 
arresterl in Calcutta. The plaintiff' sued in the High Court of Calcutta 
for damages for malicious prosecution. On application to take the 
plaint off the file for want of jurisdiction, the learned Judge said: <' I 
think I cannot go so far as to say that the arrest, the most important 
occurrence in the whole of the proceedings, is not a part of _the cause 
of action within the meaning of the Letters Patent." TJ-.at case is not 
quite on· all fours with th<:: present one : malicious intention was part 
of the cause of action, and the decision depended on the construction 
of·section 12 of the Letters Pate_nt, under which the High Court has 
jurisdiction Hif the cause of .action shall have arisen either wholly, or, 
in case the leave of the Court shall have been first obtained, in part, 
within the local limits of the ordinary original jurisdiction." TLe words 
of section 18 of the Civil ?r:ocedure Code are quite different from this. 
The question is whetb er on the allegations in the plaint "the wrong was 
done'· in Rangoon. The words " the wrong was done "seem to have 
the same meaning as" the cause of action arises" in section ! 7 (a). I 
think the reasoning of Phcar ]. in the case I ha!'le ,cited applies to this 
case, and the wrong was done in Rangoon, notwithstanding that the 
plaintiff's action, which caused the alleged wrong to be done, was taken 
in Pyapon. I th~refore find that this Court has jurisdiction. 

Before the Ron~ble j'yfr. Harvey Adamson, C.S.I., - -l.C..S., Chief Civil nt App111z 
· Judge, and Mr:. Justt'ce Fox. . No. 43 of 1905. 

MOMF..NT ii. THE SECRETARY OF STATE·-FOR INDIA IN COUNCIL. D•c•mlm' 18th • 
. Mr.·.·~e~~ezL~·for ~~·~e'Iiant-~(ae-teiida~t) , , .·: "The Gov~rn~cn"t-'·Ad~ocate. for 19'15• 

respondent (plaintiff). 

Lower Burma To'Um and Village Lands Act, 1898-suit by Government for 
possession- jurisdiction of Civil Court. . · 

The Secretary of State for India in Council had obtained a decree against 
appellant for possession of certain land known as site No. 36A, Sandwith Road . . 
in the Cantonment of Rangoon. On appe.al, the question was raised whether, in 
view of the provisions of the Lower Burma Town and VillagP. Lands Act, 1898, 
the suit was within the jurisdiction of a Civii Court. · 

The land was State land ot tlie disposal of Government as defined in section 4, 
sub-sections (1) and (z} pf the Act. 

It was also either in a tc.wn or a village as defined ir:t section 4, sub-sections (.?) 
and (5). Held, therefore, that both clauses of section 41 operated to bar the 
jurisdiction of toe <;ivil C'Ourts. 

Ad'amson, C. J-.-The Se0retary of State for India in Council sued 
Mr. J. Moment for possession .. of land known as site No. 36A, Sandwith 
Road; in the Cantonment of Rangoon, and obtained a decree for the 

(1) (1C71) 6 B. L. R.1 141. 



xgos. 
.--

MOMENT 

LOWER BURMA RULINGS. 

same. The present case is an appeal by Mr. Moment against that 
decree. 

THE s:~RBTARY When the appeal came on for bearing' we indicated that there 
op STATE POR might be some doubt as to whether, in view of the provisions of the 

I NDIA JN CouNCIL. Lower Burma Town and Village Lands A<Ct (Burma Act IV of 18.98), 
the suit was within the jurisdiction of a Ci~·il Court. As the point 
was one atlecting!>jurisdiction, which haJ ·not been raisen eitber in the 
Court of First Instance or in the mLmorandum of appeal, we allowed 
time for its consideration, and we have now had the advantage of 
hearing both sides of the question f.ully argued. 

The learned Advoc:\te for tbe respondent admits that if the land in 
suit is contained in a town or in a village as defined in the Act, the 
Civil Courts have no jurisdiction. There appears to oe no doubt that 
this view is correct. . 

With the exception of t::hapters IJ and IV the Act extends to Can
tonments. "State land" is defined as all land of which no absolute and 
revenue free grant has been made recognized or continued by or on 
behalf of the British Government. · Section 18 prescribes the method 

. of recovering possession of State land whiclt at the commencement 
of the Act is in possess:on of a person who has not acquired a land
holder's right. He may be evicted after three months' notice from 
the Revenue Officer to quit the land. This section applies in all cases 

· except that specified in sub-section (2), that is to say where the pers~n 
holding the land hc!ds it onder a grant or lease made by or on behalf 
of the British Government. Section 21 indicates the procedure for 
evicting persons liable to eviction, and imposes on the Revenue Officer 
the powers and duties of eviction. Section 41 provi-:les that r::> Civil 
Court shall have jurisdiction to determine:-

(a)" Any matter which under this Act· is to be determined by the 
Revenue Officer. 

(b) Any claim to any right ov~r Ian~ as against the Government. 
The present suit is a suit :or possession of St.<~.te land. No question 

~rises of landholder's right, because the land is in Cantonf!lents, and 
Chapter 11 of the Act, which creates landholder's right, does not apply 
to Cantonments. Nor is it alleged by the plaintiff that the land .is held 
under a. grant or lease made by or on behalf of the British Governmer.t. 
Both clauses of section 41 are a bar to the suit. The Civil Court can
not evict the appellant from the land because that is a matter which 
under the Act is to be petermined by the Revenue Offi'Cer. The Civil 
Court cannot determine the suit at the instance of Government, be
cause in doing so it would be adjudicating also on a claim to a right 
over land made by the appellant against Government. . 

The provisions of the Act apply only to lands in towns anti villages. 
1 have endeavoured to show, and in truth the proposition has been 
conceded on both sides, that if the land :s in either a town or a village, 
th~ Civil Court can have no jurisdiction. The sole question chat has 
10 be determined is whether the land is in a town. or a village as 
(lefined in the Act. 



lOWER BURiVIA RULINGS. 

I do not propose to follow the. learned 'Gov.ernment Advocate in .'·~ 9'o~. ··:·. 
his researches as to whether the land is situated in-the town of Ran-
goon. He has discussed the various notifications on the subject, and .M~!.ENT ·· · . 
has expressed an opinion that some of them are ultra vt'res, and. T a·s.SEcRETARY 
some indefinite owing· to erro1·s. As the result he is doubtful whether os ST'.lTB' POR 
the land is included in the town of Ranaoon or not. It is not neces· INDIA IN·CovNCIL, 
sary to decide the question.' If. the la,1~d is in a town it ends the -
matter. . e 

· It is sufficient to say.-,that if the land is not in a town it must be in 
a village as defined in the Act. "Village" means an area appropriat~d 
to dwdling places not included in the limits of a town. II: is undis
puted that the land has been used as a dwelling place for many years 
If stress by put on the fact that the word ''dwelling places" is used in· 
the plural in the definition, and if it be argued that one dwelling place 
does not constitute a vill~ge, the land wi~l still be included in the · 
definition, for it is admitted that the house s ite in question is, as its . 
designation 36A, Sandwith Road, implies, one of many sites appro
priat~d to dwelling places in the vicinity. The argument of the·: 
learned Government Advor.ate is that the word "town ''in the definition · 
of "village " must be interpreted in its ord inary sense, and not in the 
sense in which it is defined in the Act. I understand him to mean 
that if " town " be used· in its ordinary sense, it would include the whole 
of the Municipality and the whole of the Cantonment, and th<~.t 
nothing could be a village 11nless it were situated Leyond these limits. 
It is urged that unless the word "town '' be interpreted in its 
ordinary sense in this definition there is no object in the distinction 
which :a. ,made mtween towns and villages in the Act. As regards . 
this argument I am not prepared to say that "town" in its ordi~1ary 
sense would include both Municipality and Cantonments, and r think 
that.sufficient reason appears in the .Act for distinguishing towns and 
vill9-ges in the f~ct that Chapter: Vlll, the provisions for record ot 

. p6ssessioi1,"~te con·fi:n:ea tci 'towns'\tnd .-are .. 11ot .. applied t·o·vi!lages. I 
think that the conte'ltion cf the learn~.;d Government Advocate is 
strained ar.d untenable, and that the word u town " in the definition o~ . 
"village'' must be regarded as bearing the interpretation which is 
given to it in the definition of "town,, which occurs a few lines further .. 
up the page. 

My view is that if the land in suit is not in a town, i.t m~st be _in a 
villaae as defined in tho:! Act. It fol~ws that the land JS etther m a 
tow:: or in a village, which is a find irig sufficient ~or . the det_er~il';at~on 
of the case. I hold that the suit doef' not fall w1thm the ]UrtSdlchon 
of the Civil Court. If it were prosecuted to a conclusion in this Court, 
and decided in favour nf the appdlant, cur decree would not bar the 
Revenue · Officer from evic~ing the appellant. . · · 

I would set aside the decre-e and dismiss the original suit and giv~ 
costs in both Courts to the ·appellant. · 

Fo~, J .- I co.ac~r. 
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B_efore Mr. Justz"ce Irwin. spec_ial Ciflil 
:ma Apptal 

No.- r8z of 1904. SHWE BIN v. MA THEIN AND 8 OTHERS, LEGAL REPRESENTATIVES 
01' MAUNG NU (DECEASED). 

December 13th,. 
rgos. Messrs. Agabeg and Maung Kin-Cor I Messr.o;. Cowasjeeand Cowasjee-for res 

appellant (plaintiff) pondents (defendants). . . • 
Death of one op several defendants-p·la:n'Hfl faili-ng to apply in #me for 

substitution of legal representative-abatement of suit against all defendants
Civil Procedure Code, r88z, s. 368. 

· Plaintiff sued the two defendants for land which was in the joint pos~ession 
of both. Tht.re was 110 right of suit against one of the defendants alone. One of 
the defendants died, and plaintiff-appellant's application to substitute that defen· 
dants' legal representatives was rejected as being time·barred. · 

Held,-that the appeal abated altogether, and not only as against the deceased 
defendants' representatives. . 

Hem Kunwar v. A mba Prasad, (tgoo) I. L. R., 22 All., 430; Chandarsang 
V'ersabhai v. Khimabhai Raghubhai, (1897) I. L. R, 22 Born., 718; Bai Full v. 
Adesang Pahadsang, (1901) I. L. R., 26 Born., 203; referred to. 

The application to substi tute the respondents ~ to 9 as the legal 
representative~ of Maung Nu was made on 25th April 19051 and 
in that application it is stated that Maung r-:u died on 2gth June 1904. 
The application therefore was time-barred, under Article 175C of the 
Second Schedule to the Lim'itation Act, and under the penultimate 
clause of section 368., Civil Procedure Code, the appeal must abate 
unless the appellant satisfies the Court that he had sufficient cause for 
not making the application within the prescribed p eriod. The appel
lant has not attempted to satisfy the Court on this point, and indeed 
could not do so, for the third paragraph of his application for review 
of the judgment of the District Court shows that on rgth J..1lj 1904 
he knew that Maung Nu was dead. 

The suit must therefore abate, afid it has now to· be considered 
whether it must· abate wholly or only as against the respondents 
2 to 9.· · · . · . . . . . _ ,, . · 

Tne .. original defendants Maung No ·and · M:r Theiri were husband 
and wife and they were sued jointly as having jvintly entered on the 
premi!Oes without leave of the plaintiff. In the case of He1n Kunwar 
v. Amba Prasad (1) four plaintiffs had sued jointly to recover proper
ty- and had got a decree; defendants appealed; one of the plaintiffs 
died and his legal representative was not added in time. The appeal 
was held to have abated altogether, because the right to appeal did 
not survive against the surviving respondents, but against them and 
the representative$ of the deceased respondent. ' 

. The Bombay Case of Ckandarsang Versabhal v. Khimabhai 
Ragltabhai (z) seems to conflict w ith the above ruling. Nine plaintiffs 
sued four defendants for possession ·Of some land, and obtained a 
decree. The defendants appealed, and pending the appeal one appel
lant and 011e respondent died. Applkations to place the names of the 
heirs on the record were rejected as too late. The lower Appellate 
Court ~ismissed the appeal on the ground that 11 the latid being held 

(1) (z9oo) 1. L. R., 22 All., 430. I (2) ~1897) I. L. R., 2"2 Born., 718. 



LOWER BURMA RULINGS. 

in common, the appeal is, therefore, obviously defective for want of 
parties. " · · 

On second appeal this order was set aside. So far as the death 
of the appellant was concerned it was pointed out that the Court could 
proceed under section 544· With regard to the death of the respondent 
the words of the judgment are 11 the lower Appellate Court ought tp 
have prcceeded under .t he pr...>visions of section 168 of the Civil P roce· 
dure Code, and to have either declared that the · appeal had abated as 
to him and proceeded against the rest of the respondents, under sec
tion 554, Ci vii Procc<fure Code, or else to have directed-,that the legal 
representatives of Samatsung should be placed upon th~ record." ln . 
this passage the reference to section 544 seems to be an error, fo r that 
section contains no warr~nt whatever for proceeding with an appeal 
without making all the decree holders parties to the appeal. I think 
the t rue meaning of this judgment appears from the later case of 
Bai Full v. Adesang Pahadsang (3) in which plaintiff sued for a share 
under a will. The Judgment is as follows:-

"We think the learned Assistant Judge was wrong in directing that the appeal 
should abate a& far as all the respondents are concerned. It has been contended 
that the appeal survives a~abst the other respondents. The proper course, follow• 
ing the decis!on in Chandarsang Yersabhai v. Khimabhai Rtrghabhai (2) would 
appear to t:e to have declared that the appeal had abated as far as the second 
and fifth respondent.s are concerned, and to have proceeded to hear the appeal 
on the merits as against the other respondents. It may be that at the hearing it 
will he fcund that the appeal did not survive against 'he remaining tespondents, 
Jn which case the A~sistant Judge will deal with it accordingly." 

I can see no material distinction between an appeal not surviving 
against the remaining respondents and an appeal not surviving against 
them apa!'t from the deceased respondent. In the present case the 
suit was for possession ot land which was in the joint p~s:;.:.3.; ;0n ·of 
the t.wo defendants, and in my opinion there can be no right of suit 
against one of. the01 ;1\o~e. , , . . 

.. -.. ~ I .therefore ce~l.a~e that ~he·.· appeal abates- altogether • . , .Appellant 
·will pay respondents' costs. 

1 !)04. 

SHWE B I N 
'11. 

MA THEIN. 

Before the Hon'ble Sir Harvey Adamson, C.S.!., J.c:s., Chief 
Judge, and Mr. Justice Fox. 
SHWE THE 11. THA KADO. 

Civil :md 
Appeal No. u8 ~ 

zgos. 

Mr. Villa-for appellant (defendant). I Mr. l entaigne-for respondent (plaintiff). 
Suit for redemption- joinder of parties-plaintt'if of unsound mind suing by 

n~:etfriend-Civil PYocedure Code, section 463-scope of Chnpte1' XXXI. 
Held,- that even in places where the Transfer of Property Act is not in force all 

the parties interested must be joined in a suit for redemption. ' 
Maung Ko v. Maung Kye, 2 U. B. R. (1.892·96), 586; Ma Mi~ Tlla v. Ma Naw, 

2 U. B. R. {1892·96), 581; Ram Bak_h Smgh v. Mohunt Ram Lall Doss, (1874) 
21 W. R., 428; refe.-red to. 

Held also,-following the rulings of the Bombay and Allahabad High Courts 
that the provisions of Chapter :>L'\:X I of the Code are not exhaustive, and that wher~ 
a plaintiff is admitted or found to 'be of unsound mind, although he has not been 
adjudged to be so under Act XXXV of 1858 or any other law for the t ime being in 

. (3) (I$)01) I. L. R., ao Born., 20J. 

January 8th, 
· zgo6. 
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forc-e, he sho'U)d. be ali owed to sue by hi~ next friend, ptovided thllt the suit is fot 
his benefit. 

1'ukaram Anant Joshi v. Vithal Joshi, (1889) . I. L. R. 13 Born., 656; . 
Nabbu Khan v: Sita, (1897) I, L. R., 20 All., z; Pransukhram Dinanath v. [Jai 
Ladkor, (1899) I. L. R., 23 Born , 653; followed, _ · 

The plaintiffs in this case are MaCho anJ MaungTha Kado, motber 
·and son. They are, the . widow and eldest son :-espectively of U Shwe 
Ni. The suit is to redeem land which was mortgaged by U Shwe Ni. 
In the heading of the plaint it is stated that Ma Cho su~s by her next 
friend Maung Tha Kado. An application was presented by Maung 
T)la Ka<.lo, altcging that MaCho was old and in her dotage and unable 

. to con4.uct the case or her o\vn affairs, and asking that he might be 
permitted to act as her next friend. On this the Judge andorsed 11 Put 
up on date fixe:! for hearing." The date fixed for hearing was .26th 
November 1904 . . On trat date the defendant filed a written statement 
in which among other things he objected to the .Plaintiff Ma Cho suing 
by her next friend . The Dbtrict Judge took no notice of this objection 
or at all events recorded nothing for on the same day he endorsed on 
Maung Tha Kado's application the word "granted·" which dearly 
means that he permitted Ma Cho to sue by Maung Tha Kado as her 
next friend. Th~ case then went to trial on the merits and a iiecree for 
redemption yvas pass_ed in favour of both plaintiffs. 

On appeal to the Divisional Court the objection was raised among 
others, that Maung Tha Kado was not entitted to sue on behalf of Ma 
Cho as her next frit:."d. The Divisional Judge misapprehended the 
action that had been taken in the lower Court, and erroneously thought 
that MaCho had never been admitted as a party to the suit. He also 
held that even ·if she had been admitted she was not pr0perly a~r1itted 
to .sue by l;ler next friend, because she had never in ac..:ordance ·with the 
pro:vlsions ot section 463, Civil Procedure Code, been adjudged to be o~ 
unsound mind under Act XXXV of 1858 or under any other law for the 
time. being in fore~. ·. 
·-The Divisional J~dge then struck out MaCho's name from th·e -cas·e 

and proceeded to try the appeal as if Maung Tha Kado had been the 
· sole plaintiff. He held that · Maung Tha Kado as the.eldest son of U 
. Shvire Ni had an interest in the land sufficient to give him the right o( 

redemption without his mother being joined as a plaintiff. · After con-
. s!dering the evidence he dismissed . the appeal as against Maung Tha 
Kado, The defendant has come up in sec.<;md appeal against that. 
decision . 
.. On the question whether the suit for redemption is maintainable by 
Mating 'fha Kado as the s.ole piaintiff, the provisions of the Transfer 
Qf Proper.ty_Ad have been referred to. This Act was not in force 
when the suit was filed, but it has been well -remarked by the learned. 
Judicial Commissioner of Upper Burma, Mr. Burgess, in Mu.ung Ko 
v. Maung Kye. (r) that t~e spirit of the nles which it contains is the 
natural guide of Courts bound under: section 13 (J) of the Burma Laws Act. 
to act according to Justice equity and go.od conscience. The·Coui'ts are· 

. (~) 2 u. B. R •. (I892·96) 586, 
. ....... 
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under a special obligation in the matter, for it is directed in paragraph 
6g8 of the Lower Burma Courts' Manual that the Courts shall be guided 
by the provisions of sections 83 to 97 of the Transfer of Property Act 
in dealing with suits relating _to mortgages. We do not propose to 
reiterate the exhaustive arguments that were used by the learned 
Jud:cial Commissioner in the judgment which has been quoted, and in 
Ma MinTha v. Ma Nam (2),.-which led him to the conclusion that 
in places where· the T ransfer of ,Property Act is not in force, it is 
nevertheless the plain duty of the Courts to insist on the joinder of all 
the partits that are intaested in a suit for redemption. W.f!. will content 
ourselves with saying that the Transkr of Property Act, which was 
enacted in 1882, made no change in the law or practice of the Courts 
in respect of th'e joinder of parties interested in such. cases, for as far 
back as 1874 it was held by the Calcutta High Court in Ram Baksli 
Singh v. Mohunt Ram Lalt Doss (3) that a suit for the redemption 
of mortgaged property cannot go on to a due determination until all 
the mortgagees are made parties. Under Buddhist Law the heir of a 
deceased hu~band is his widow, and though the eldest son may have a 
limited interest to the extent of one-fourth during the widow's !ifetime, 

·if he seeks to obtain it1 it is quite c~ar that alone he is not in a position 
to bring a suit for redemption of the estate. The Divisional j udge's 
decision that Maung Tha Kado suing alone is entitled to redemption is 
wrong. : 
. It 'is u!lfortunate that :\Ia_uogTha Kado in his c3:pacity as next friend 
to Ma Cho d id not appeal against the order of th·e Divisional Judge 
striking MaCho's name from th~ record. Maung Tha Kado by the 
decree of the Divisional Court had obtained practically all that both 
he am.:: Ha Cho c:.sked for. It was therefore natural that he should not 
appeal. ·(he ·result however is that MaCho's name is not on th~> ,.e{:'O!"-! 
of this appeal, which rend~rs it m•)re difficult to put matters straight. 
But we obviously cannot let the case . continue on the lines that have 

· been taken in the judgment of th<:: Divisional 1 udge. The Divisional 
Judge did not ~tate in his judgment the real question to be dete-rmined, 

. nor did he determine the real quf.stion. Maung Tha Kado did n_ot sue 
alone for •·edemption, and the question whether be is entitled alone to 
redeem should never have arisen, . and cannot determine the suit which 
is a suit brought not by Maung Tha Kado alone, but by Ma Cho and 
1.\;aung Tha Kado jointly. The proper course under these circum
stances is to order a retrial of the appeal in the Divisional Court! and 
this is the course that we propose to adopt. 

We have a iew observations to add on the question of MaCho's 
status. The learned Advocate for the appellant has ddended the action 
of the .Divisional Judge in striking Ma Cbo's name from the record. 
He urgt!d that Maung T ha Kadc had no right to file the suit as the 
next friend of his mother; who is alleged t<J be of unsouiid mind, because 
she has never been adjudged t.o be so under Act XXXV of - 1~58 or any · 
other law, and therefore the provisions of section 463 of the Civil Pro· 
cedure Code do not apply. In support_ of this contention we are. referred 

~9"5~ 
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to Tukaram Anant-JosM v .. Vz'tluil Joshi (4), where it w<1s 'held that 
the provisions of t~e Civil Proc~d~;ue Code, which enable a lunatic to 
sue by his next fnend, are applicable only to c~ses where th~re has 
been an adjudication of lunacy previous to the institution of the suit. . 
This is a Bomb.ay case, and there are sub.sequent rulings of both the 
Allahabau and. th~Bombay Courts which dissent fro"m it. In Na.bbu 
Khan v. Sz"ta (5) ··it was held by the Al~ahabad Court that the provi
sions of Chapter XXXI of the Civil Proced-qre Code are not .exhaustive, 
and. that where a person is admitted or has been found to be of unsound 
mind, ~lthouf;h he has not been adjudged to be so under Ad XXXV 
of 1858 or by any other law for tbe time being in force, he should; if.. a 
plaintiff, ue allowed to sue through his next friend, and the Court should · 
pr.ovid.e a .guadian aa lt"tem where be is a defendant, provided that what 
isdone · is clearly for thebenefit of the person of weak mind. In 
Pransukhram Dz"nanath v. Ba£ Ladkor (6} a · Bench of. the . 
Bombay Court followed the Allahabad ruling. The case is very similar · 
to the p resent one. A ~i(e alleging her husband to be of unsound mind 
brought a suit as next friend to set aside certain deeds said. to have been 
executed by him when of unsound mind and under undue influence. The 

. learned Judges observed that the _suit was p,. £ma jade .founded on. a 
good and beneficial cause · of action, and that the onus lay on the de
fendants to show that it could not be r~ally foi: the benefit of the person 
of unsound mind. They framed two issues, -pz'f!. :-ls plaintiff a person 
of unsound miQd? De the defendants prove that the suit instituteq by 
his next friend .is not for his benefit? and remanded the case for 
evidence and a finding on these issues. This is the course which the . 
Divisional Judge should adopt with regard to·the questio·n raised. · 

We set aside the decree of the Division~! Court and orcl~r a, retrial 
v;·G1c .. l';:::al. Costs to follow the result. 

Before Mr. Jus~~·~e !rwin. 
THA MAUNG v. T. A. AGAMBERAM CHETT.Y. 

Mr. McD?nnell-for applicant. 
Insolvency-imprisonment of applicant-Civil Procedure Code, r882,.~ection 359. 

The applicant's petition to be declared an insolvent, under section 344 of the 
Cod~, wa:; rejected on 2nd February 1905 .. On 25th March a credit:or applied for 
the Imprisonment of appl1cant under sect1on 359, and al ter applicant had been 
heard he was sentenced to six months' rigorous impr-isonment. · 

Held-that the Court had jurisdiction to entertain .and act upon the creditor's 
application. . · . . 

.Held also-that the word "imprisonment" in section 359 meiins imprisonment 
o£ either description as defined in the Indian Penal Code. · 

Kadir B~khsh v. Bhawc.ni Prasad, (I892J I.L.R., 14 All., 145, re1erred ~o. 

The petitioner's application to b~ declared insolvent was rejected 
on 2nd February 1905. • . 

~n 25th t1:1arch a creditor m~?e_an a_:JpliCation under section. 359· 
Notice was ·Issued to the petJboner to show cause, and after his 

.(4) (1889) I. L. R., i3 Born., 656. l (5) (1897) I. L .. ~., 2.0 All., 1. 
. (6) (1899) I. L. R., 23 Born., 653. -
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pleader had been heard he was sentenced on 1st April to six months' xgos. 

~igorous imprisonment. •TJJ'.l MAUND • 
He applies for revision of this sentence on the grounds that (a) "· . 

when the Court had dismissed the application on 2nd February itT. A.CAGAMBBRAM 

ceased to have jurisdiction ,in the matter, and it had no power to HETTY. 

enterta~n a subsequent apJ>lication under section 3591 and that (b) the 
Cour~ had no power to ordt!r rigorous imprisonment. 

On the first point I have not' been ahle to discover any ruling · 
except that in Kad£r Ba..khsh v Bhawan·£ Prasad (1), which is against 
the petitioner. After a careful consideration of the terms onhe section 
I see no 'reason to dissent from that ruling. I am of opinion that the 
Court bad jurisdiction to entertain anri act on the application which 
was made one month and 23 days after the application to be declared 
insolvent had been dismissed. · 

On .the second point. I can find no ruling o£ any kind. The Civil 
Procedure Code was enacted in 1882. Under section 4 of the 
General Clauses Act, 1897, the word "imprisonment" in tl:e Code 
means imprisonment of either description as defined in the Penal Code, 
unless there is anything repugnant in the subject or context. Under 
section 254 of the Code a decree or order may be enrorced by 
imprisonment of the judgment-debtor, and urrder section 336 his 
im!Jrisonment may be in the Civil Jail, and so forth: This is no doubt 
repugnant to the meaning put on the word "imprisonment'' in the 
G:('neral Clauses Act, and that meaning would tit~;?fore 110t apply to 
section 254. But so far as I can see, there is nothing in the subjer..t 
or context ~f section 359, which can oust the General Clauses Act from 
that se<rtiqo. Th~ object of the impnsonment too is quite difl~rent. 
·In se<:tion 2.34 it is "an order may be enforced by imprisonment'' in 
section ·359 a person ''proved guilty shall be sentenced to ;.uprison· 
me~t." The opject of section 359 is punishment of an offence, and it 
is quite fitting and suitable ~hat the punishment should b~ imprisonment 
ei~her simple or ngorotis in the Cr:~inal Jail. . . ~ 
· The ·form of warrant prescribed by th!s Court for use under section 
359 provides for either simple or rigorous imprisonment. There is 
·therefore no indication in any d1rection that the meaning of imprison· 
ment in .t his section is not the meaning given in the General Clauses 
A~ . 

The application is dismissed. The petitioner will be re-arrested 
and committed to jail to finish his sentence . . 

Before the Hon'ble Sz"r Harvey Adamson, Kt., C.S.I., Chief Judge., Criminal App~al 
· and Mr. Justice Fox. No, 230 of 

THEIN MAUNG 'II. KING-EMPEROR. . / . 1905. 

Confessions by ac'use~ per_sons-duty .of Magistrate-Criminal Procedure Code Ju~th" 
• I8g8, sectJOIIS 1~4• 3fl4, 1905, 

When a prisoner is brought before a Magistrate to make a confession, the 
Magistral'! is bound to question him with a view to discover whether he con· 

:. (1~ (I8!)2) l.L.R., 14 AU., I4S-
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fesses voluntarily. This questioning is not a mere formality, but must be in pursu· 
ance of a real desire to find out the object of it. Unless the Magistrate has made. 

Tua,N Mo\tiiiO a real and substantial enquiry as to the voluntary nsture of a confession, the con• 
'll. fession recorded by him is inadmissible in evidence. 

KJNG·t!MPBRO~. Fox, J.-
. * * * * * 

"'l 'S:'~be first evid.~nce admitted against the accused which · calrs for 
consideration is ii confession he made co ..1 Magistrate in Moulmein 
bet,veen three and four days after the crime, and after h~ had been in 
custody for three days. The accused retracted the confession in the 
inquiry· before the committing ~agistrate, and said he had made it 
because th(' · police officer who took him before the first Magistrate told 
him that if he confessed a'S he did, he would get off. The confessiol). 
was to the effect that in the dark he and the Tavoy man (Nga Dut) 
had bumped together, Nga Dut had then struck him with his fist, and 
then be (the accused) being in liquor, and thinking that h is assailant 
had a dah with him, strucl< him a blow with a wooden stick which he 
had in his hand. The Magistrate who recorded the confession was 
examined before the Sessions Court. H e stated that the accused was 
brought before him by a police officer, and that the only question he 
asked the accused was the one he recor<!ed, vis.: ''Why have you 
come before a Magistrate?'' and the answer to it was, '' I h~ve come to 
make a confession before a Magistrate of my own accord in connection 
with a murder case.'' The record of the confession itself starts with 
the words " I have come before a Magistrate to make a confession of 
my own free will." 

The Sessions Judge admitted the confession in evidence, holding 
that sub-section 3 of section 164 of the Code of Criminal Procedure 
had been substantially complied with. The provisions of fnat sub· 
.... ctinn rP.quire that a Magistrate shall not rec!)rd a confession unless 
upon questioning the person making it he lfas reason to believe that he 
has confessed voluntarily. The Sessions Judge says that if a person 
tells a Magistrate that he is about tv make 1. confession voluntarily 
there is no intrinsic reason why the Magistrate. should disbelieve him. 

· -:r:h; 'Sessions Ju.dge ha~ failed. to appreciate ~he object .of the pro· 
VJSJon enacted m the sub-sect10n above quoted, If he ·were nght, 
that object would be frus~rated...iP- every case by the police inducing 
would-be confessingprisoners to start their statements before a Magis
trate with statements similar to the one made before the Magistrate in 
this case. The duty imposed upon a Magistrate before whom a person 
is brought to make a confession is plain. He · must question the 
prisoner with a view to discovering whether the prisoner confesses 
.voluntarily, and this questioning must be in pursuance of a real en
deavour to find out the object of it, the requirement not being satisfied 
by a few formal questions. In fad the wording of the sub-section. 
,contemplates that the Magistrate shall hear the cobfessioo l_;rst without 
making a record, ~hat he shall then put questions with a view to ascer· 
tain.ing whether the prisoner has confessed voluntarily and then, if 
_:he ~as reason to believe after such questions that the prisoner"bas con· 
fessed volyntarily

1 
he . may re~o~d the c~mfe$sion "Nriting out in full 
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every question put by him and every answer given by the accused, and 
following the provisions of section.364 of the Code. 
· The questioning of the accused before recording a confession is a 
matter of 'substance and not of mere form, and if it has been omitted, 
the omission capnot be cureg by any evidence under section 533 of 
the C.:>de. In v}~~-?! !_~~ ... PJPPJ!Q§j!).',_Qf.Jhe polic~ ~Q .i!lft.~~e . prisoners 
to. confess, the Leg1slatur~. ba~ imposed on Magistr~tes the duty of 
makinO' a substantial inquiry for thelJlselves as to the voluntary nature 
of a c~nfession and unless such inquiry is ma~e, a confession even 
before a: Magistrate is no~ admissible in evidence. . 
· In the present case no such inquiry, was made, and in my judgment, 

the confession must be entirely rejected, and not taken· into con
sideration. 

'* * * ' * * 
Adamson, C. J.-I concur. 

Full Bench.....:..(Civil Reference). 

Before the Hon' ble Sz'r H urvef Adamson, Kt., C.S.I., CMef Judge, 
Mr. Jus#ce Fox and Mr. Justice Irwz·n, C.S:l. 

·THEIN PE v. U PET. 
Messrs. Co'111asjee and Cowasjee- ~ Ml". C~n~zel~-for respondent 

for appellant (defendant). (plamtlf'f). · • f: 
Buddhist Law: Husband and Wife-grounds for divorce-desertion-section1

1 
· 17, Chapter V, Manukye-custom-force of Dhammathats. 

Held ~Fox J. diss~nting) that desertion of the husband by the wife for one year,. 
or of the wife by the husband for three years, does not ipso facto, and without any ' 
further and expressed act of volition on the part of either party to the. "'!'ls-iag-:, 
dissolve the marriage tie. · · · 

Ma ,Thin v. Maung Kyaw YLZ, .Z u. B. R. (18gz-!)6) s6: Hurput-shad v. Sheo 
Djal,. '(1876)' L. R., 3 I. A., 259: Ramalakshmi Ammalv. Sivanatha ·Peruma£ 

.Se.thurayar; ·(I81'?,) 14 Moo.·e's I. .A., 57'>: M~ung Po Aung v. Ma.Nyein, (1904) 
· 10 B. L. R., 13:1: Po Maung v. Nagaiingum Chetty, z U: B. R., (x8g.z-g6) 53: 
Maung Ko v. Ma Me, (1874) S. J., L. B., 19: Mi Nu v. Maung Saing, (1874) S. J., 
L. B, z8; Ng!l Nwe v. ilfi Su Ma, (x886) S. J., L. B., 391 : MaLe v. Ma Pauk Pin, 
(188:)) S. J., L. B., 225 (232): Ma Gywe v. Ma ·Thi Da, 2 U. B. R., (1892-96) 1941 
referred to. 

Ma Thet v. Ma San On; (1903) ll L. B. R., 8S, pro tanto over-ruled. 

The following refer~nce w~s made to a Full Bench by a Bench· 
consisting of Adamson, C. J., and Fox, J :- · 

Adamson, C. =J.--Tbe respondent applied for: letters of administra-· 
tion to the estate of his deceased wife Ma Min Gon. Ma Min Gon 
died in 1896, leaving a son Maung Min Dun by the respondent. Maung . 
Mip Dun died in zgoo,~ leaving ~ son Maung Thein Pe who is the 
appellant. The ~ppellaot obtained letters of adll}inistration to the' 
estate of his father Maung Mi'l Dun. It is admitted that the estate , 
for which the respondent has applied for letters as being that of Ma · 
Min Gon, is the same estate for which the appellant obtained letters 
as' be.iP~ that of l\1aun~ Min Dun, The Pistdct Court refqse<;l t9 ~an~ .. 
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letters e>f administration to respondent on the ground that it had no 
power to grant lette11s of administra:tion to two separate persons in 
respect of the same estate. 

Respondent appealed to this Court. It was held that the decision 
was wrong in law. The order of the District J udge was set aside. 
He was directed to re-hear the case, and to try the question wltether 
respondent was• a person who accord;~:g to the rules for the distribu
tion .of an estate w0uld be entitled to the whole or any ·part of the 
estate, or in other words, whether respondent at the time of the death 
of Ma Min Gon, was, as he professed to be, l:.er husband. Finally the 
District Judge was instructed that, if he were satisfied on that point, 
it was within his discretion to grd:nt letters to the respondent. 

The District Judge, after re-trying' the case, has found that respon
dept .was the husband pf Ma Min Gon at the time of her death, and 
has granted letters oi administration to respondent. . 

The grounds.of appea!' and the arguments of the )earned Advocate 
for the appellant have been directed to one and only one point, namely, 
that the marriage tie between respondent and Ma Min Gon was 
severed before Ma Min Gon's death. 

The facts of the case are ·as follows :-
Respondent and Ma Min Gon were husband and wife and lived 

together in Tavoy up to I 872. In that year respondent was appointed 
Myook of -Thayetchating; -cmd· wenr ·to -reside there. M~ Min Gon 
accompanied him1 ;"Jt did not like Thayetchaung, and after a time 
returned to Tavoy and resided in the house in which they had formerly 
Jived there. Respondent, being left alone, took a lesser wife. The 
date of this marriage is not d early proved, but i~ certainly was· not 
later than 1876. Ma Min Gon was much incen~>P.d at t!lis· marriage, 
.and. :irotu that time refused to have any jntercourse with respondent. 
She . continued to Jive in Tavoy in the house :which they had formerly 
qccupi~d and which b.elong.~d- t.o her; a!Jd lived O!l her own means whieh 
appe.~tt- ··M :";_hav.e p~e.n.' .. cofl_sic}erable .. •: F~qm )i1e tim~ _of respondent's 
s-econ:d ~ ffiar-riage · he nev·e·( -!n ... any way · proviaea forMa Min Gon's 
maintenance. She declined to go to his house or to receive him at 
lter's. These relations continued down to the time of ~er d.P.ath in 
~~~ . 

It is settled law that the taking of a lesser wife do~not in itself 
entitle a wife to leave her husband, and therefore on the facts which l 
have stated, it must be held that Ma Min Go~ deserted her husband 
the respondent in 1876. · 

. Under the law as expressed in section 17, Chapter V of the Manukye 
respondent acquired the ri5ht to d•vorce Ma Min Gon after one year 
of desertion that is to say in 1877. Under tbe strict letter of the law it 
would appear that Ma Min Gon af the same time acquired the right:, 
.to divorce the respondent. J am not however prepared 'to say that 
such right actually did accrue~,beciluse I think. th,at it~may be atgy~g 91~ 
the· construction of · the Matlul<ye- arid 6f".o1ner Dhaiiim athgts, that 
<fesertion does not give the party who is ·~n fault a .right to divorce the 
otheF, and this jn fact _has. been held .. by the, learned Judicial Commis7 
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sioner of Upper Burma (Mr. Co~l.eston) in Ma Thin v. Maung Kyaw 
Ya (1). The question does not arise in this case,· or at all events it is 
unnecessary to decide ·it. 

It is quite clear however lhat whether one or .the other or both had 
a rig.l)t to divorce, neither of the parties to the marriage ever took any 
action for the purpose of declaring its dissolution. Respondent cer
tainly never asserted that the marriage was dissolved, and not a single 
witness for the appellant has been ·able to say that Ma Min Gon ever 
claimed a divorce, or a.'!?erted that she was divorced, or did any overt 
act to obtain a divorce, or even d<'sired a divorce. On the contrary 
the parties to the marriage sued eac;h other as husband an~ wife in the 
Court of the Deputy Commissioner of Tavoy in x88x, long after the 
full period of desertion that entitled them to a aivorce had expired. 
It is clear from the evidence that down to the t:lne of Ma Min Gon's 
death, the parties to the marriage and their ~eighbours believed that 
the status of marriage was still in existence. Even in this case the 
appellant himself in his written statement did not assert that at the 
time of Ma Min Gon's deat~ the marriage had been dissolved, which, 
if true, would obviously have been the strongP.st objection that could 
be put forward against the claim for letters of administration. On the 
contrary be stated in evidence thal respondeul and Ma Min Gun had 
not been divorced. . 

What has been urged before us in this appeal is- · 
( 1) That desertion for the period specified =b . the Dhammatkat, 

£pso facto terminates a marriage, without any act of volition 
on the part of either party to the marriage. 

(-1) "That if an act· of volition is necessary, it is implied by the 
conduct c~ Ma Min Gon. 

I think that I have said sufficient to show that the second of these 
grounds must. fail. , The sole question is therefo~e confined to 'the first 
of. these grounds.; . was the marriage in fact terminated in _18 n, not
Withstanding:itliat! neither the parties to the marriage, . nor . the parties 
to this suit, nor any otuer persons were a:vare that it had terminated? 

I must confess that whether on a consideration of the evidence in 
this case as to the customs, sentiments, and ideas of the people, which 
must always be taken into account in construing the Dlzammatkats, 
or whether on a construction of the actual letter of the Okammatltats, 
or whether. on first principles, I should be inclined to hold that death 
is the only way in which a marriage can be terminated without an act 
of volition on tl,e part of one or other of the contracting parties. · BuE· 
it has been pointed out to me that we are bound by the ruling of· a 
Bench of this Court in Ma inet v. Ma San Q,z (2), where it was held 
that desertion by th~ wife for one ).,ear ipso I acto dissolved the marri· l 
age tie. The question of voiition does not appear to have been specially 
consitlered in tha:t case, but the effect of the ruling und<;>ubtedly is, 
that desertion, withotlt any other condition, ipso facto dissolves the 
tie. 
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The question is on~ which, having regard to the customs and senti
ments of th~ pec:>ple, is very important. I would refer it to a Full 
Bench. 

The reference is:-
Does desertion for the periods specified in section I 7, Chapter V 

of the Manukye tpso facto, and withou~ an} furthet and expressed act 
of volition on 'the part of either party to the marriage, dissolve the 
marriage tie ? · 

Fox, J.·---1 agree in thinking that the above important question 
should be . re-ferred to a Full Bench of the Court. 

The op£nt'on of the Bench was as follows:-
Fox, J.r-The question referred being one regarding marriage 

between Burmese Buddhists must be decided according to Buddhist 
Jaw, except so far as sueh law has by enactment been altered or 
abolished, or is opposed to any custom having the force of law. 
· There is no enactment of the British Legislature bearing on the 
·subject: and in my opinion there is no custom having the force of law . 
either proved or which otherwise can be taken notice of. 

I take the words ''custom having the force of law " in section 13 · 
of tbe Burma Laws Act, 1898, to refer to a custom as defined by their · 
Lordships of the Privy Council in Hurpurshad v. Shep Dyal (3). 
They say (at p. 285 of the report}-

" A custom is a rule which in a particular family or in a particular district, has 
from long usage ohtained the force of law. It must be ancient, certain, and reason· 
able, and being in deroga~ion of the general rules.of law, must be construed 
~~~» . 

. As to the evidence which is needed to prove such a custom, I quote 
the followin~ words of their Lordships iil Ramalakshmi Ammal v. 
Sivanatha Perumal Sethut:ayar (4)- . . . . · . 

· "Their Lordships are fully sensible of. t~e import<i'n.ce. ami justice of giving 
effect. to .long established· usages ·existing in particular districts, and families in India, 
but it is of the essence of special usages, modifying the c;:dinary law of succession, 
that they should be ancient and invari11ble: and it is further essential that they 
should be established to be so by clear and unambiguous evid.ence. It is only by 
means of such evidence that the Courts can be assured of their existence, and that 
they possess the conditions of antiquity and certainty on which alone their legal 
title to r<cognition depends." 

The quotations are sufficient to show that if custom is made the 
basis of decision, the custom !p.ust be proved strictly and with 
ceitai·n ty. . 

l do not understand that there is any distinction between 11 custam 
ha:ving the force of law" and ''customary law." 

There: is no evidenct af any custom relating ~o the qnestion referre.d 
.in this case> Even .. if· the c.onduct of parties, whose attention may ·or· 
may not have been -dir.ected to the law as l4id down in. the Dhamma~ 
thq,ts, could be taken into consideration, it would in my opin;,pn b.e a 
very unsafe basis on whi~h}o. r:~~.,a ~ec!sion o.~~ way~ or the other. 

(3) (1876) L. R., 3 I. A:, Z59· : ·I · :'(4) (1872) 14 .Moore's J •. A., 570. 
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The ordinary Burman man and woman is as liable to be mistaken 
as to his and her legal status under the lav as is a man or woman 
governed by any less obscure and more clearly ascertainable law. 

The general rules of Buddhist law applicable to Burmese Buddhists 
are, I understand, those laip down in the Dkammathats. By those 
laws Burmese Buddbis"ts profess to be and desire to be governed in 
mattP.rs of marriage . inhe•it~e and ~uccession. I cannot caJI to my 
mind any instance of any Burmese.Buddhist dai ming any rjght in such 
matters based on any custo"m opposed to the laws contained in the 
Dhammathats. The tatter are regarded, as far as I can judge, as the 
fountains of the laws governin.g them. Alien Judges have expressed 
opinions to t he effect that the Burmese Buddhist Jaw in force in later 
time, may be different from the laws laid · down in the Dhammathats, 
but I am not a\vare that any Burmese Buddhist has ever advanced the 
same view. 

It appears to me that the Dhnmmatlza:s must be referred to as con~ 
taining the general rules of Buddhist law goverPing Burmese Buddhists 
just as the ancient law books of the Hindus are referred to as contain
ing the Hindu law, and the Koran and the commentaries of authority 
are rderred to for ascertzining the Mohammedan law. · 

Ther~ being ·no custom relating to the matter in question proved, 
the decision must, in my opinion, rest upon the proper construction 
of the texts in the Dhammathats connected with the matter involved 
in the reference. 

Sections 301 and 312 of the Kinwun Mingy\·s Digest contain texts 
bearing on the question. 

ln Maung Po Aung v. Ma Nyein (5), S:"r Herbert Thirkell 
WMt'"'e, 'C.J., saiil :-

"It has always, I think, been regarded as settled law that desertion or abandon• 
ment by a husband for three years, or by a wife for one year, operates to dissol~e 
the. marria~e bond. This is th~. effect of all the teltts save o.ne in ~ection 301 of the 
gel)ei:al P•_g~t of .~her Bucldi)JSt law and o.f· the texts m sectton 3-12 .of that 
compilation." · · .. _. . : . ·:: ·-•·- · ·· · .· .• ·.:: · ·• .. •. : ." '··": . '-·";· . " ·· 

1 
Sir Herbert Whi~e was a party also to the judgment in Ma Thet v. ; 

Ma. Sar. On (2) in which I expressed an opinion that under the 1 

circumstances of a wife leaving her husband's bouse, and the husband \ 
not sending her mai"ntenance, the marriage between the parties was 
<l issolved at the end of a year from the date o£ the separation. I still 
think that these views were correct. 

The texts quoted in the sections of the Digest deal with two cases, 
one that of a husband abandoning or deserting his wife, the other that 
of a wife abandoning her husband. 

In the first case according to the majority. of them, if the desertion 
continues for t};lree years, the wife is .at liberty to marry another 
husband. None .of tBe:tex~s sij. thai: the .·~ght is mere!y to _o!ltafn a 
div_orce, or t<;> de9l~e her,self divorc~d.> nor do_ any of t~~!U say .that 
the wife··m·ust commul}·i~te lier in~7n~ion ~.f. dissolying _t_he p1~triage to 
het"ht:sban·d. "In some of"tli~: c~ses stated such. .communication would" 

' 
4 
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be impossible. If then the wife has the right to marry another husband 
at the end of the three' years, it appears to me to follow that the 
marriaae becomes dissolved at the end of that period, for the idea of 
a wom~n whilst married to one man having the right to marry another 
man is as foreign to Burmese Buddhist Jaw as it is to the Chris~ian 
law. · 

The second cas~ is that of ~ wife. lea, iog her hushaud. This case 
is most fully dealt with in sectio:1 17 of Chapter V of /J:Ianukye. It 
says that if a wife leaves her husband, and ·he does not send her what 
·may be considered emblems of maintenance for a year, each shall have. 
the right of taking another husband or wife as the case may be. )t 
goes further and says that they shall not claim each other as hul;band 

·or wife, and I understand that .imperative words are used. 
· In this case there has been voluntary action on . the part of both 
parties; the wife has leit her husband, and the t.usband by not sending 
her maintenance has given a plain i~timation that he does not want 
her as a wife any longer. 

The case approaches that of a divorce by mutual ·consent!' which is 
permi~sible under Burmese Buddhist law. 

I read the section as con taining a mandat~ that parties who neglect 
the duties and obligations of hus:band a nd wife in the manner and for 
the period sLated shall not consider theniseJves to be such and shall 
not be such, after the lengthened period of persiste.nce in their conduct. 
If they may not call on~ another husband and w.ife, and if they may 
rrot claim one anothe.r as such, how can a f!! arriage exist ? It is of the 
essence of the marriage tie t hat as long as marriage subsists the married 
parties can mal<e claims upon one anotht r, however ban the cond,~ct of 
one of the parties may have been. . 

The imrt> rative words of the text are follo)Ved by the ·.vords "let 
them have the riO'ht to separate." These words no doubt seem to imply 
that the result of the conduct at the end _!]{ th~ year is merely to give a 
right to a divorce at the option ~f eit"er party, =and that something 
must be done by at least one party after the peri'od before t he marriage 
will be actually dissolved. • 

Reading them however with the rest of the text, I do not thick that 
this is th~ir true meaning. Przma facz'e they are unnecessary, for the 
parties have a lready separated. The intention in .inserting them mar 
have been to render lawful afte r the year what. has been unlawful 
previously. In aay case it app<!ars to me that the most importent part 
of the text is the injunct ion not to claim one ancther as husband and 
wife, and the words giving t:ach the right to take another s pouse. As 
in the case of a husband deserting his wife for three years, there is 
nothing making it compulsory for either tht husband or the . wife to 
communicate h1s or her intention to be no longer tounrl by the .marriage 
tie

1 
or to do anything indicating such intention. · · 

. Whatever the correct interpreti'ltion oi the texts bearing upon the 
question may be, · l think the decision should be according t(h such 
interpretation, irrespective of whether the law according to it is a good 
o~e or bad one, and irrespectiv-e of one'~ ideas. ~s to ho·w the Burmese 
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community of the present day reg_ard the matter or would regard the · rgos; 
matter if the general opinion could in any way b~ ascertained. Tans p.B 

1 • There are many things. in the Hindu and Mohammedan laws which 'll. 

may appear to Europeans not to be e1ther just or equitable, but that U Psi-~ 
affords no reason for British Courts not administering such laws in 
matters of marriage and.inh~ritance. · 
.. The people have some· means of changing their general laws in 
such matters by developing customs inconsi~tent ·with such laws, but 
this Court as well as th~ Courts in India are bound by the decision:; of 
their · Lordships of the Privy Council as to what is a custom which 
may take the place of the general law, and how .. such a cus~om must be 
proved. . 

I would. answer the question referred as follows :- . 
At the end of three years of continued dc.srrtion of a wife by a 

husband, and at the end of one year of cont.inued d esertion by a wife of 
her. h.usband coupled in each case with failure on the part of the hus
band to maintain his wife in any way, the marriage of the husband and 
wife is dissolved without any f urther and expressed act of volition on 
the part of either party. 

Adamson, C.y.-The question whether de;ertion for the periods 
specified in section 17 of Chapter V of the i\1 anukye automatically 
d issolves a marriage without regard to the wishes of either party, is one 
that, so far as l can aschtain, bas never been either considered or 
decided by the High Court of either Lower or Upper Burma. 

It is true that the decision in Ma Thet v. Ma San On (2) tacitly 
assumes an affirmative answer to the question. But it is quite apparent 
from t)le, judgmept in the c~ase that the point ·was not specifically raised, 
and that it was n"t even considered. 

, . Jn Maung Po Aung v. Ma Nydn (5) TMrkelt Wftt'te, C:.7., said
" It has always, I think, been regarded as settled law that desertion or 

aban.dom:n~tlt by a '[lu~.l>and for three. years, or by a wife for one year, ope.rates to 
· ·dissolve'tll'e':marrla&e bond!'··'· · · ' : :: _ : . : · · ·. . · · 
, , , !:''' " ,, , •,!•,: !:•t• ., : ,...'7 .... , ,,,: -:. :. ,· ·• ', _,•·:• ~ ' • . , \ ' 0J, ••• : : : •• : ,, • I''' : 

. . ·r do not i:egara"Ulisrefuark .. as· beiilg'even· a·n· ex'pi,.essio'n· of opinion 
on the point now before us, for the question in that case was not 
whether desertion dissolved the marriage bond, but whether it gave the 
wife a .right to dissolve it. 

Perhaps the nearest approach to a discussion of the question which 
is to be found in any law rep0rt in Burma is in Po Maun.e v. L.H.R.L. 
P. Nagalingum Chetty (6), where the learned Judicial Commissioner 
of Upper Burr.1a, Mr. Burgess, observed as follows:--

"It has been argued on one side that a husband's abandonment of his wife 
completely for a period of three years puts an end ipso foe to and without any special 
action to the matrimonial union, and on the other thnt SllCh separation merely 
confers a right to claim a :iivorce, and .does not itself constitute~ divorce without 
formal st~s being t<tken to gi~e efJ,.~t to the claim. The rules of Buddhist law 
on t_he ~ubJect are.to be found m s~cuun 17, Chapter V cf the Manukye, and in 
sect1on 291 ot the A ttathankeJY<I, and these rules have been discussed more -or less 
in the following cases, Maung Ko v. Ma Me (7), Mi Nu \C. Maung Saing (8), and 
Nga. NfiJ• v. Mi Su M-a (9). But the pretise point which might ari;e here has 

( {s) (ts74) s.J· L. B'., z~r:. 
(!I) (18815) S, , L, B,, 39I• 
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not been distinctly dealt with, though it seems to be implied that the union is 
naturally dissolved at the e.rfd of three years. The Dhammathats give liberty to 
take another wife or husband at the expiration of three years.- and they make no 
provision for any communication with the former husband or wife, or for the taking 
of any formal proceedings for decl<~ring the dissolution of the marriage bond. 
Apparently the severance of thecomtubial tie is de'!med to be sufficiently manifested 
by open separation for such a length of time. ' The actual taking of another •wife 
or husband would of'=ourse make the state of <>ffa.ir~ clearer and more public, but 
it does Oflt appear to be absolutely ne<:ess;~ry that this, or anything else, should be 
done to render the separation a complete divorce." . . 

The point was merely ra:sed, but not decide-:J, so that these remarks 
are of the nature of an obiter dt"ctum, but emanating from so distinguish-· 
ed an auth01ity on Buddhist law as the late Mr. Burgess, they are 
worthy of great respect. The case was similar to the present one, in 
as much as the wif~": was dead, and the question of her status arose in a 
suit between the husba.nd and a third party. But it differed in one very. 
material point. The wife l"!:ad not only been anxious to get a divorce, 
but had actually sued for it. There was no doubt that by her action 
she had expressed her volition. I think therefore that Mr. Burgess' 
opinion goes no further than that, assuming that there was desertion 
for three years, the wife could nave achieved her divorce, by merely 
asserting her intention, without taking formal proceedings, such as the 
institution of a suit, to dissolve the marriage bond. That question is 
not before us a t present, and it is · sufficient to say that Mr. Burgess' 
opinion does not go so far as to say that desertion for three years 
dissolves the bond w;~hout the consent or desire of on.e- or other of the 
married parties. · 

On the other hand there is one recorded decision which distinctly 
implies an answ~r in the negative to the question ,before us. I 'l llr{ a 
Tht"n v. MaZ~ttzg Kyaw Ya (1) it was held by Mr. Copleston, when 
Judicial Commissioner of Upper Burma, that desertion by the wife, 
without fault of or·cause given by the husband, he not ,having given 
her. a stick of firewood or a leaf of veg~tables during a .yea~, does no~ 
entitle her to a divorce against his wi:I.· 

In my ordeJ; of reference i1. this case I expre10sed an opinion that 
the question must be answered in the negative, and I based th~t opinion 
on tJuee grounds, viz.-

{ I) The letter of the Dhammathats. 
·(2) The customs of the people. 
(3) The fundamental principles of the marriage_ cont~act. 
As regards the Dhammathats the m·ost authoritatiye provision is 

contained in section 1 7 of Chapter V of the lYf anukye, which is 
translated by Richardson as follows :-
. ".Any husband and wife living together, if the husband saying he does.not wish 
her, for a wife, shall have left the house, arid for three y"!ars shall not ha1ie. giverr· 
her one leaf of veg~tables or one stick of fi~ewood, ·at the expiration ?f three _ye_ars 
let each have the r•ght to take another wtfe or husband. If the · wife not liavmg 
affection for-the husband; shall ieave the· house=where they·were living .together; 
and if· during one year he does not give her one leaf of vegetables, or one ,$til:k' of 
.firewood; let ·each have the right of taking anether· husband and· wife. They shail 
n.ot clai!D.each ~ther as husqand ~nd wife. Let them. ha_ve _t}le .-·r_ight ~o s~p.arate 
and marry-aga·~n.'~. · · · ' · · · · · · · ·· · 
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A more correct.translation of, the last two sentences is 11 They may 
not say 'you are my husband,' 'you are my wife.' Let them have the 
right to divorce and marry again." In my view this section doe!:i not 
in any way support the proposition that desertion is ipso facto a 
disc;olution of marriage. It>merely asserts that desertion gives a right 
to dissolve marriage. .I am, unable ·to follow m;r learned colleague 
Mr. Justice Fox in regarding the seclion as containing a mandate of 

. the lawgiver enjoining a husband• and wife who concluct themselves in 
the manner stated in ~he section not to consider or. claim one another 
after the periods stated as husband and wife. In my vi6w the section 
merely directs that the party in fault shall not claim the oother against 
the other's wish. Nor do I think that any such inconsistency as that 
pointed out by my learned colleague, viz. ; that a woma.l, although still 
married to one man, has a right to marry ano~her, can possibly arise 
under the provisions of the section. · 

The right given is first to divorce and then to marry again. The 
right to m·arry again appears to have been introduced into the section 
merely as a visible symbol of the fact that the marriage tie bas been 
dissolved. W hether the dissolution can be accomplished by a .mere 
act of volition, as the section seems to imply, or whether it would 
require some more formal action, is a question which in the present 
case does not concern us. But it appears to me that the letter of the 
Jaw requir~s that there sball be at least an act of volition. 

In sections 301 and 312 of Volume II of !!1e Digest of Burmese 
Buddhist Law there a1e extracts from many Dhammathats. They vary 
in details, but iu the main principle they a~ree. On the one side is the 
husband or wife who is in fault, on the other is the wife or husband 
who has bc:c~ =::.;erted. They give to the p::~rty who is sinned againsU 
the right to be no longer bound by the marriage tie. But in no case isl 
it suggested that there can be a dissolution of marriage except at the1 
desire of a party to the marri:.1.ge. · · . 

I .now turn to the .customs of the people. . In det~rmining questions 
that come ·Nithin th'! purview of sectio:1 13 of the Burma Laws Act, 
x8g8, it should never be forgotten that the texts of the Dhammq,thats
are not the sole guide. These form the rule of decision only in as far 
as they are not opposed to any custom having the force of law. It is· 
true that attempts made during lhe course of litigation to ascertain the 

. prevalent ideas and customs and beliefs of Burmans on the subjects of 
inheritance and marriage, have not, so far as the experience of this 
Court shows, led to satisfactory results. But in the present case there 
is a large volume of evidence that illustrates the customs and beliefs 
of the people on the-subject of divorce, and this evidence is a:I the 
mor~ valuable from the circumstance that it has emerged spontaneous! y; 
and not in answer -to an inquiry about customs. The parties to this 
IJ}arriage were ·not ignorant; jung\e-tolk. · One was a Burman Myo8k, 
an:educated in<tn. ·!:3oth ·were in a· ·high grade in Burman society~ 
<tod i)oth ·were 1n-a positiorr in· which they might be · expected to ,be· 
intimate}y·atX}uaroted with:th.e.,customs.of their o.wn:race in q-uestions· 
relating to ' marriage arid di7orce, especially when oWing to ·_their 

igos.
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disagreement these ques~ons had a personal interest to themselves. If 
desertion for a year by a wife, constitutes not a ground for divorce but 
an actual divorce, these persons had already been divorced in · 1881, 
and yet we find that in that year they sued each other as husband and 
wife and had no conception that the tie was dissolved. From tllat 
year down to the wi!e's death in x8g6 they liveJ apart, but neit:ber oj 
them either asserted or suggested tha.t they were other fhan man and 
wife. Can it be beliPved that persons in this pb-sition would be so 
ignorant, not of the written law, but of the every day customs of their 
race as to believe for twenty years that ~hey were man and wife, when 

·they actually Here not? Then again we have a large number of wit• 
nesses in ~his case, persons of the Burmese race, who were wei~ ac
quainted with tile facts of the case, and knew the circumstances of the 
couple. It never occurr~d to tht> m that the~e circumstances constitut
ed a divorce. The neighbour-s , knowing the facts, believed that the 
marriage still subsisted. And finally the a ppellau t, a trader in a re-

. spectable position in society, a grandson of the couple and intimately 
acquainted with their circumstances, did not assert in his written state
ment that at the time of the woman's death the marriage had been dis
solved, although this, if true, would obviously have been an unanswer-

. able obj ection to the claim for le tters of ad ministration So far was 
he from making such an assertion, that he a.ct'!lally stated in evidence 
that up to the time of the woman's death, the couple had riot been 
divorced. Surrly this evidence, taken as a whole, presents a vivid 
picture of the beliefs and the customs of the people·. To my mind it 
brings an irresistible inference, that the dissolution of the marriage tie 
by desertion alo'ne, without any act of volitio n on the ;,:>art of on'! or 
other of the p :uties to the marriage, is inconsistent wit:. ~!;c u'eliefs and 
customs of Burmans. I th ink therefore t};at ~wen if the actual tex"ts 
of the Dhammatha.ts s.upported the proposition that marriage i$ disw 
solved by deser tion without any fu rther a,;t of volition, ~~e would,- .on 
the inferences that arise from the evide11ce, be required by· the proyi:: · 
sions of section r 3 of the Burro<. Laws Act to pause- befor.e deciding in 
accordance with the texts. o. 

I further think that the idea that marriage can be terll)inated !n 
any way except by death, without the wish of one or other of the par
ties is inc.onsistent with . the fundamental p rinciples of the marriage 
-contract. On first principles marriage is a contract that is intended to 
last during life. Why should it alone of all contracts be terminated 
by the failure of one of the pa~t:es to perform all his ooligat ions, if 

·neither party wishes to terminate it?. It is perfectly conceivable, in fact 
it often happeM in actual life, that a wife may be deserted, and yet 
may not wish for a divorce. If she is divorced ehe ma:y lose soda) 
status·, She may have not o11ly the consequences to herself t o think 
of, but the conseq11.enceg to her chi"ldren. It is conceiv(\ble that 
for these or .other reason~. when a husband and wife are eacb 
possessed of a consiclerable amount of proper ty, as in· the presen t 
ca.!e1 they may quari~l. 2t1d li!e apart , each on their own mecrns) 
and yet neitltet ot them: destre· t() pr~c:e~d. to' the· cx.fr tnnlty ()f a 
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divorce. Wh;r should they not be allowed to do so ? They know 
best what is advantageous to themselves. Tn my view it would be 
intolerable, under any law or system of marriage whatever, that when 
two persons have been lawfully married, and have notwithstanding 
disagreements maintained by their own free choice the status · of 
mc:.rriage during . t·heir l.ifetiqte, third parties should be allowed to 
~orne in after their d~atb0 and assert for their own purposes that 
the marriage had been dissolved .Py the mutual conduct of the parties 
t() it, conduct which concerned the parties themselves and no one else. 

I am of opinion therefore on all grounds that the que_stion should be 
answered in the negative. · ·· 

/rwz"n, J .- The question referred to this Bench being one regard~' 
.ing marriage, in a case in which the parties art: Buddhists, the rule of 
decision must be sought, under section 1 3 of. the Burma Laws Act, 
x8g8, in 11 the Buddhist law, except in so far as such Ia~ has by enact
n1ent been altered or abolished, or is oppo$ed to any custom having 
the force of' law." The question then arises, 11 Where is the R. uddhis.t 

· law to be found? Does the Buddhist law consist of the Dhamma
ihats and nothing else? and are the Courts bound to follow the Dham
mathats unless they ar~' shewn to be opposed to any custom having 
the force of law?" I do not think that · would be exactly a correc.t 
construction of the expression 11 Buddhist Law." 

In section 2 of the Kinwun Mingyi ' s D igest a Dhammathat. is defined 
as 11 a collection of rules which are in accordance with custom and 
usage, and \vhich are· referred to in the. settlement of disputes relating 
to person and property." . . 

Mr. Jard£ne in x883 said, in the case of Ma Le y.. Ma Pauk P£n 
(xo)"--0 

" 

· · " Whilst I am of opinion that it is the function of the Courts to know the present 
customs of the people so as to avoid the administerir.g of long-forgotten law, I 
inust observe that the D~ammathats, especially the more recent ones, are almost 
our only guides,:;and th;,tt here, as in India, the. custqms are· changing. The know· 
Jeqge of the p"res~nt ought ~o-go wit!l the learning of the books." 
And again-

" It v·ould be contrary to the moclern spirit to apply the rules which perhaps 
suited tlie circumstances of the olden time when we find more recent Buddhist rules 
in force * * il' * * * * The 
tendency of seeking out the proper meafling of the Sanskrit wr rds is, I think, · to 
apply the doctrines of ·f<iinau law which one finds in the research. In India the 
danger wast~ some extent avoided by an executive inquiry into custom. _In Burma 
no such el!qUtry·has been made; and the tendency of the lower I .ourts IS to deal 
with particular pass~ges or ~ven sections of the Dhammathats of last century as if 
there were no other means of ascertaining ~he exi~ting law. The result is to throw 
an eo1ormous lab~ur and responsibility on this Court, which has to apply more 
m,tmerous and severer tests to the propositions advanced tha!1 would be wanting if 
the existing law were better known.'' 

In 1891 Mr.·Ho}lgki?ison, ip Ma Gywe v. Ma Thz" Da (II) cited 
this remark of Mr. Jardine ,:- . .. ·· 

"We cannot apply the principle or practice of the Dhammatha't to the changed 
5ocie~y without modification ; and 'in the moulding of the law it is of great. im· 

(to) (18&3) s. J. L, B.~ ~z.'i (z3~). I 
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'portance that the Judges sno'uld modify the old rules in the line o£ present customs 
and opinion rather th;m in that of a bygone OilY·" 

· A11d followed this up by his ow~ opinion :.--. . . . 
" I entirely think that care . must be taken in applying to cases at the present 

day principles derived from an archaic society and now materially affected in their 
application by the existing order of things." 

. I think I have shown enough authority for holding that the Bud-> 
dhist law for which we have to. seek i~ not t~e Dham mtdhats pure and 
simple, but on the contrary that it is a cust0mary law, or in other 
wo.rds it is the body of customs observed by the Burmese Buddhists, 
and. that the Dhammathats form one of the most important sources of 

· information about that body of customs. Further, customs have a 
'tendency to change, and the text of a Dhammathat cannot be assume~ · 
to be a perfectly correc~. exposition of existing customs. · 

., T he Dhammathats are not expr essed in precise logical and consist-
ent terms,. nor is it to be expected that they should be. The accuracy 
of expression ·..vhich to a European mind is essential to rules of Jaw is 

. ·not so to an 0 riental. I have great ·doubt whether the writers of any 
·of the /)hammathats perceived any distinction ·between desertion oper· 
ating automatically to dissolve a marriage and~ desertion conferring a 
right to claim a divorce. But be that as it may I agree with the learn· 
ed Chief Judge that in section 17 of Chapter V of .the Manukye the 
true translation of the most important sentence is 11 Let them have the 
r ight to divorce and mar,ry again," and that part of the section at ar.y 
rate neither indicates th~t desertioo for a specified time operates to 
dissolve the marriage, nor authorizes a wife to marry again while the 
first marriage subsists. . . 
. I quite agree that the idea of a woman while marri:;: ~v ·one man 

having the right to many another is foreign to .Burmese Buddhist law: 
but the contrary could easily be proved if tqe Dllammatlzats be con
s trued literally. Section 388 ofthe Kinw.u!l Min~i:s Digest contains 

. a bu1_1dant authority·~or the. ·p'rop0stt_i~n~~h~!)!}.\life-:;l#L~jthout main
: t enance during her· husband's al:sence 'i'nay marry-,;another" man, who 
does not thereby commit adultery, and that at the same time the ori
ginal husband retains the right to redeem her on his return. If the 
first marriage were di~solved before the second took place, ~he first 
h usband could have no right of redemption·. It would be easy to mul· 
t iply instances of flat contradictions in the · D~ammathats, result ing 
from interpreting them as if they had been written by Europeans. 

I do not think I can pass by with.out remark the two decisions of 
the. Privy Council which are ciled by Mr. Justice Fox, as those deci
sions are bind ing on us. In both cases there was no dispute about 
the general Hindu law applicable to the case : t he poin< in issue was 

,whether fhe general Hindu law was .superseded by a Jo.::al custot;n. In 
the pre'sent case I ~hink no such question arises: the question we hiwe 
to decide is what is the general Burmese Buddhist law relating to the 

· p oinf in issue. If that be so, these rulings of tbe Privy Cotinci~. jq. 
·~y opinion1 do f ot ~pv~rn·th; sol~tiop pf}he ~uest ioq. , · 
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. . ' 

The question referred is one which · probably never occupied the t 1~95· 
minds of the writers of any of the. Dhan:zrnathats, and to my mind a ' T p · REI N B, ·. 
definite pronouncement on it cannot be gathered from the Dhamma· 11• 

thats. That being so, the opinion held by the husband and wi£.e in U PBT. 
'the present case as to the effect of desertion is, 1 think, of great im· -
por~ance. The law to which they were subject was not, in my opinion, 
ti..~ law of the Dha.mma~hat.r,, but the· customary lavv, for the ascertain-
ing of which the Dh.ammathats are a very important guide, ·but not the 
only guide. I agree with the learned Chief Judge th·at the opinion of . 
this husband and wifel> persons of good social standing, as to th~ legal 

• effect of separation in their own case is very valuable ev~dence of the 
nature of the customary law which applied tn them. 

Some little light is thrown on the same· point by a criminal case 
which came before me recently in revision. The ac.cuse.:i was convict· 
ed of adultery f.or taking the wife of a man whcse husband had desert· 
ed her about four years previously. He pleaded .not guilty and said 
the husband had deserted the woman, but ·it does not seem to have 
occurred to him that the desertion had operated to effect a divorce .. · 
Neither did it occur to 'the Magistrate, who has 18 years' service. He 
held' that a technical offepce had been committed, and passed a nomi· 
nal sentence. 

On the other side there is nothing to show that any Bunr.an ever 
·regarded. desertion as operating ipso facto to effect a divorce. · 

All the reported judicial-pronounce.ments on the point now in issue 
seem to be obiter dz'cta except in the ~ase of .M.z Thet v. Ma San On 
(2). The .decision in that case I think ought to be overruled . . A law 
dedadiJ,g that marriage may be dissolved by mere expiry of a fixed 
periqd ~fter annact, the date of which the parties may have forgotten, 
is l'O contr .. .-,;· .~-:- precon·ceived notions, not only of the marriage con· 
t::act but of ai_Jy contrac.t, that I do not think such a customary- law 
should be affirmr>d witheut clear and decided evidence of its existence. 

,I would .therefpre answer t~e question referred in the nega.tive. 

Before ·the Hon'ble'Sir Harvey Adamson, I<t., C.S.l., Chief Jiulge • 

KING-EMPEROR v. GOOROOMOONDIAN. 

. Criminal Revi1i~ 
No. 134 of 1906 

·. 
Workman's Breach of Contra~t Act, r8sg-application of. 

· The Workman's Breach of Contract Act, 1859, applies only wl}ere there has 
been a contract for work, with money given as wages in ;ldvance. It does not apply 
where money has been given as a loan, with a condition attached that the borrower 

' is to work for tile lender. 
Ram P1'asadv. Dirgpal, (1881) I. L. R., 3 All., 744; followed. 

I'n this case Act X~II of 1859 was wrongly applied . 
. The Act proyide:5 for the -punishment of breaLhes of contract by 

artificers, work~en, an~ labo~uers, who have received money in advanc~ 
on account of work which tHey have contracted to perform. . - · 
. There must be a contract for work, and the money must have b~en 
receiyeq in adyan~~ on p.ccount of t~e work ~o be performed. . . .. . .. . . 

March g}!J, 
1906, 
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.. '\ The acaused in this case received· an advance of Rs. 205 .from the 
KtNG·EMP8RO~ complainant, and contracted that he would work for a year under the 

complainant and would. then r~tpay the advance. ' 'II • 

. GbOROO· 
MOONDI~N. 

Sptf•'al Ciflil 
:md Appeal 
No. :13:1 of 

1904· 

May rst 
1906. 

lt bas been·ht;ld iu Ram Prasad v. Dirgpal (t) t~at the Act does 
not apply to a contract of this nature. The money ucetved was not an · 
advance on account of work contracted to be performed. The coo~act 
was a Joari, to whictt was attached a tonc!i~io!l that the borrower shotr.tl 
~orkfor the complainant. The effect of · such a ccntract, if it· could be 
enforced, might be to give the complainant a right to the services of 
the accused, on complainant's own terms as to ""ages and work. It was. 
never intended to make the breach of such a contract an offence. 

'fhe con~iction is set aside, and the accused acquitted. 

Before the Hon"'b!e C. E. Fox, Officiating Chief Judge. . . 
SAN DUN AND OTHBRS ~·. MEIN GALE AND . OTR ERS. ' 

Messrs. Burjorjee and Danfra- for j 
appellants (plaintiffs). , 

Messrs. Eddis, Connell and Lentaigne 
-for respondents (defendants). 

Sale of prope,-ty to defeat crerlifors-Tratufer of Properly Act, sect•o!' 53· 

. : The int~nt which giyes a creditor the ri~ht to have a transfer by his debtor of 
immoveable property avoided, must be an intent t('l d '!feat or del;.y his creditors 
geneFally. If there has been Y.Ood considerataon, and the trans::~ction is not a mere 
sham, a transfer by a debtor, even ir made with intent to defeat and delay one 
particular creditor,.is not impugnabl~ by that credit('lr, 

Bhag-want .tfftpoji v Kedari Kashinath, (1goo) I. L. R, ~s Bom., 202, followed, 

The defendant Ma Mein Gale and her husband Maung ~hwe La 
obtained two decrees against Ma Gyol:, t~e mother of the plaintiffs. 
One was for Rs. r .394 and the othr:;: was ior Rs. g,s 14. 1 he latter 
came before the· Chief Court on appeal, arid this Court reduced the 
:amount_ .decr~ep to. Rs .. 3,440. Its decision wa~ giyen, on the 14th 
.l}.ugust· ,1902. ~ 0n·~th e:·.xst September '1!)~2 .. Ma ¥yo~.i\J1_4. Jb!! pL:Y.nti.ff 

.. :x:ais~<i:Rs: ·,f,ooo. from a :ehetty:for the 'pur~ose···or paying off this decree,·. 
'1 apd by the agreement entered· into they undertook to mortgage to the. 

Chetty the land now in dispute. On the 2nd October 1902 Ma Gyok 
sold to the plaintiffs her half share in the land for Rs.• s.ooo. The 
plaintiffs su.bsequently mortgaged the land to the Chetty. It was ad
mitted that the decree for Rs. 3,340 was paid off and satisfied. On t.he 
28th August 1 go2 the defendant Ma Me in Gale and her husband bad 
applied lor execution of' their other decree (for Rs. 1,394) by attacb
mPnt of Ma Gyok's ~nterest in the land now in dispute. An attach
ment order was ·made, but.the procedure prescribed by section 274 of 
the Code of Civil Prqcedure was not followed, and in fact the attach
ment was never made as required by la:w. Anot~er attachment order 
~as. made on the 2nd October rgo2, and a warrant under this order 
was stuck ~p on the land on the 4th of th\: same month. On the 31st 
0£ that morith ~he plaintiffs applied for removal of the attachment upon 

• 0 • 

(I) ..(I88I), I. L.R. 3 All., 744· 
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tl)e ground that the land belonged entir~ly to them in consequence 
of their own r ights in it and . of Ma.Gyok's sale lo thet:n of her share. 

The application having been dismi;5sed, the plaintiffs brough.t tb~ 
suit out of which this appeal arises to declare their right to the whPie 
of the land. The SubdivisioD?-l Court gave a decree in their favour. 
The Divisional Court reversed the Subdivisional Court's decree hold ing 
that :.~e sale by Ma Gyok Vtas"fr:audulent as against the defendant 
Ma Me in Gale and her husband. The leaJ:ned J ucige .of the Divis.ional 
Court did not question t~ere having been ~orne c0nsideration for the. 
sale. It is in fact evident ~hat the decree for Rs. 3.440 was satisfied by 
money raised in consequence of the plaintiffs making tb,~>mselves 
personally responsible, and some of Ma Gyok's other debts were 
also paid off out of the balance of the consideration mo'ley. The 
learned Judge however found that Ma Gyok and the plaintiffs were 
aware ofthe execution proceedings begun on the 28th August· 1902 
for the purpose of realizing the · decree for F<s. 1 ,394, and that Ma 
Clyo.k's sale W~S made with intent to def~>at Ma Ml!in Gale and 
Maung Sh we La's cia im under this decree. · 
. I agree with the learned Judge's view of the facts; but be bas erred 

in law in holding that those facts gave Ma Mein Gale and her husba~d 
the right to have Ma Gyok's sale declarP.d fraudulent and a nullity. 

The learned Judge hased his decision upon the principles enlln
ciated in section 53 of the Transfer of Property Act. The only part of 
that section applicable to the present case wouid be that which c!eclares 
that every tran~fer of immoveable property made with intent to defeat 
or. delay the creditors of th~ transferor is voidable at the option of any 
person so defeated and delayed. It has been laid down in numerous 
cases whPch~are re&arked on in the exhaustive consideration or the 
provisions of section 53 of the Transfer of Property Act given in 
Mr. Justice Ba:ttys' judgment in Bhagwant A ppajz' v K edari K ashinath 
(1). that th!'! inlent which gives a creditor . the right to. have a transfer 
by _ Ii i ~ . d~bto.r of -in/mov¢able prop~rty. avoided;. must .be an .in.tent to 
defeat or delay his· creditors generally. · · · 

The· decision in the above case shows that if there has been good 
consideration; and the transaction is not a mere shall', a transfer by a 
debtor, even if n:ade with intent to ddeat and delay one partiqllar 
credi~or, is not impugnable by that creditor. In the present case there 
is no~ grcund for 'holding that the sale by Ma Gyok was not a real 
transaction or that It was made for a grossly inad~quate consideration. 
Even if she was nq,t liable for all the amounts se~ against the consider
ation money stated in the sale deed, she was certainly liable for the 
greater part of them, and so far as the evidence goes, she io any 
case received full value for her interest in the property. , 

The appeal is allo~ved~ The decree of the Di"isional Ccurt is re• 
versed and tbat of the Subdivisiohal Court is restored. The defend~ 
ants respondents must pay th~ plailltiffs' costs in the · Divisional 
Court and in this Court. 

· ·rgo4!.·· ·. 

SAN· DuN 
. t~ · 

M~~N GALE. 
~· 
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B~for.e Mr. JrutJ'ce fr?tdn, C.S.l . 

· HLA ~YO it.SANI PYU AND SANI PRU 

R. M. Das-for appella~t {plaintifi). 

. Mortgage-tlscree fo,. red!mption- e:tecution. 

~ decree lor ~edemption should specify a period within which the redemption 
money must be paid; and if it is not ·paid by the date fixed the mortgagee's te'medy 
~. no.t by a $eparate suit for possession of the land, b t by an applicatior. to :the 
~.$~\lrUp ,P~ss a final foreclosure decree or an order absolute for sale in the original 
~u,t. _ . _ 

!Ja.ung Mo Gale v. Ma Sa U, ( 1902) r.L. B. R., t.86, referrP.d to. , 

. The 1st defendant-respondent Sani Pyu had, in suit No. 8o of ~goo 
9l?t:ained ~ .decree for _Tedemption of the land . Plaintiff~appellant 
iqs*Q..ted t.he present sutt , No. 24 o£' 1904, to recover the land, on the 
ground. t~t S;ani ~yu had not paid the redemption money as ordered 
jp the decr.e~ 10 SU1t No.o8o of 1900. 

The first .objectiO'Il taken in the written statement is that the 
judgment in suit No. 8o of 1900 was final, and the present suit is alto
g~~her barred by it.. The \ast paragr~ph. of the written statement 
aga~p presses the p01~t. that the first obJec.bo~ shou~d be decided first; 
ye t neither the Townsh1p Court nor the D1stnct Court took the slight
~$,t,pptice of it. This is .all. the more s~rprising as th~ J udge of the 
~own ship Court began h1s. JUdgmen.t w1 th the- words 11 This is in fact 
;a. ~~it for t~e foreclosure of the ~igh.t of. ,rede.mption.". This is quite · 
P,Prreft, but it follow.s that the obJeCt JOn to.Ken m th.e wntten statement 
-is good. The quest.10n of forP.closure must n~cessanly be determined in 

. J.h.e ,suit for J"edemptJOn. 
The decree in suit No. 8o is defective, but e\·en as it stands it 

tPOipts to the neces~ity for a final decree in ·ca5e .the money is not 
p<l;id in ~ime. . Sample decrees ~re give~ in M aun_g M_o Gale v.. M a 

.-$.a .(J. (1)·. It 1s t.rue that that judgment was not m ex1stence to guide 
· ,~pe .. Court jp sait No. s·o of 1900, h!J't: it .wash exi!;tence -to show the : 
·: .. c-ourts:i'li' 1"9<14 th·anh·e· plaint'in ·suit Nu.- 24··:contili'ned .... no <;ause of ' 

:;,.cpon. . . . · · 
. , Th~ fads found are that the money was 'ordered to•be paid on or 
b~tor~ j xst January 1901. Defendant paid it on 7th, January, but be 
j\l~.appealt~d, and the decree was r~versed . . Plaintiff appealed to the 
~h_ief Court, .. and the decree of the Jowosbtp Court was restored on 
~o~p A;~g_ust xgo r . Defendant drew the redemption money out of 
Co~lft on I ?th S eptember J90I, why or on whose order is not known • 
. · Now;. if. plaintiff did not know that the money was in Court when 
\hf! 9ecre~ of the Chief Court was passed, her proper course was to 
'apply' to the C_ourt to p~ss a final foreclosu re decree in suit No. 8o. So 
!~n.g ~such a decree is not pas~ed . s~e l)as no right to . possession., of 
tl}e l~pd. The decree of the Dtstnct Court now a:ppe?Jed against is 

, ~(lt,t.eci, though the r~asons on wh~ch it is based ar·e irrelevant. · · 
-'·the appeal is dismissed wi th co~ts. . ' 0 {. 

( 1) (1902) s L:'B. R-!· ~86. 
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B~fore Mr. Justt~e Irwin; C.S./. 
MAUNG MEfK v. K. A. MEYAPPA CHE·TTY. 

Pmnell-for·appellant. J • Co'Uiasjet-for respondent. . ' 
"'Sam~ matter "-Civil Procedure•Code,·sections 28, 45-multijarioust:ess; 

" :.~alter," in section 28 of the • Cd\:1~ of Civil Procedure, means the: subject 
matter of the suit. Hence, a suic against the makers "f a promissory· not~ and · 

· against a party who has subsequently become surety for the payment of t~e af!lount 
is not multifarious. ., 

Narsingh Das v. Mangal Dubey, ('t832) I. L. R., 5 All.,, 16,3, cited. " . 

The respondent instituted this suit against three persons,~ and! file 
substance of his plaint is that on sth December.xgo3, the ISt. and 2nd 
defendants executed a promissory note for Rs. ·r,ooo, that alter about 
two months plaintiff demanded payment, and threatened to sue the 
defendants and attach their pr-operty, that 3rd defendant, on considera
t.;on of plaintiff giving time to the xst and 2nd · defendants, became 
surety for the payment of t~~ amount due on the promissory note. On 
these facts plaintiff prayed Judgment against aU the three defendants 
for the amount due on the no~e, and :::osts. 

The 3rd defenilant alone contested the suit. A decree was 
given against all three. Mau~g Meik appealed and was unsuccessful. 
He appeals again on the sole ground that the _suit is bad for multifar
iousnes.s. This objection was not taken in the low~r Courts, but ap
pellant urges that it affects the jurisdiction of the Court. ., 

Appellant relies main-ly on th e Allahabad Full Bench ruling in' 
Narsingh Das v. Mangat Dubey (1). The facts of that .case at-e so 
totally different from' those of the presel}t case that the judgment is' 
.important only in res'pect of the interpretation put. on the' words "·the 
same mattt::r" in sectioa 28, Civil Procedure Code . . The meaning of· 

}hose. w~rds, however, is. t~e main -~oint in this a1ipeal. ;Th~ four · 
JJ.!dges wJ10Jormed ~he ~qonty of tpe BencJ1 .expces~ed s9rtl~' qoubt.· 

• Whether II the Satne m'a.tter" meanS ' 1 the 'same C:J'US6· Of 3Cti()n'· II'_ 

Thc:;y. first described the t::Xpression "same matter" as It an expressi~n · 
it is difficult-to interpret as meaning mote than the· same ca·use· ofi 
action." A little later they said'· whether the use of the two expres·
sions 1 CaUSe Of actiOn 1 and I matter 1 was intended tO COhVey· any 
vtry important distinction or difference is not particularly· clear, though· 
there is· no · doubt force in the argument that coniing so neat1 to' o~~f
another· in the _Act, the.x·can scarcely b~ construed ~s bearing precisely~ 
the sam·e. mean mg." F mally, by assum1ng that section 28 m·ustiJie.read' 
with section 45, they arrived at a· con~lusion · wh'idi· implies tb'at· th"e 
two· expressions have precisely the same meabit:fg: Mr . .Justice( ' Mall~ 
mood held•that "matter" is-npt indeoticaJ·with '11 caus~ of actiooy.>' · aritF 
his; reasonln'g comlli-ehds itself to-' my jud-g_bfen t. Tb'e ' rtre'tb"odt eil'P
pli>yed 'hy the:~·tnaj~rity• of-the Court; ·namely, compa11'ilg-· tti'ei'Gix!e!\(··fttf. 
tb'e tules··of tlie Ebg!ish Judicature -Act, -is··. not in lllly•opin.ian · ·ar!s~·it~4 
metbod>ofi-<Lrriviagat:tbe nieaning . o~· an •lirdian-"s.~:!Jlit~!' ..... '., ~- :··] 
. ~!tol .' 6 . ' - ~ . : . . . . . . . . , ~· ~ .... ... .. , 

(1) (1882) I. IJ:, R• 5 All., 16Jk' '· , . · . ., ...... ·. , 
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If pJain'tiff bad first obtained.· a decree agai'nst the 1St and 2nd. 
defendants, apd failing to obtain satisfactiQn had then sued· .. Maung . 
Meik, he would ~lmost_certa:inly have been met .by the <?hjec~ion tha:t 
the suit was barred by se~tions 4,2 and 43, CiviL Procedure Coqe, ... an ·. 
objection which it would be very diffiCJJit to meet,· especially in view 
of the last clause of section 43, in which there· is no mention • of the · 
obligation and

0
the security being coiitem poraneo.us.. . ...... 

[have not the least doubt that 11 matter" in· section 28 means the· · 
subject matter of the suit; and in the present ~uit t~e subject matter 
is a deb~ of . Rs. ! ,ooo and interest: Tbe three defendants were 
rightly joined, and · th~ suit is not multifariou·s; 

'· Tile appeal is· dis~issed with costs. . 

Civ~l Mise. Appeal 
No. 26 of I<;os. 

Before the Hon'l:'le'C. E. Fox, C?Jfg, Chz'efJu.dge, ·and Mr. Justice 
- h;.wzn, c.s.r . 

·February 37th, 
rgos. 

MAUNG BWA v. MA. THI. 
Pennell-for appell~nt (defendant). 

Lentaigne-lor respondent (plaintiff). 
Probate and Administration-legal repreuutative of deceased-rtght of.other 

· party than executor to sue for debts due to estate-Probtlte an~ Administration 
Act, r881, ss. 4, 8:1. , 

Under section 4 of the Probate and.Administration Act; t88r, the ·executor or· 
administrator is ordinarily the only person entitled t.o sue f<;>r recovery ·of property 
belonging to the decanted's estate. But where there is collusion betw.een the execu· 
tor or administr;;tor and a debtor to the estate, a party interested in the esfate may 
sue bath the administrator and the debtor. for t~~:: recovety of the ·debt. . 

Oriental Bank Corporation v. Gobinlolt Seal, (1884) I. L. R., 10 Cal., 713, re· 
!erred to. · ., . . · 

. , The 'gist of the statements in the plaint is as touows :-Th~ plc.in· . 
tiff is the sole surviving sister and heir or M a · Ye who died at Tavoy 
in rgqp. Ma Ye was ·at.the time of her death entitled to and)n posses· 
:sion of' tlie piece ·of land·sued-·for:- :.:Jn rgo3·1etters ·~f :ad ministration to 

:· ·~.h \'e's ·e·state 'were · granted ··to 'tlie-:·second ·defendant Maung Shwe 
Hlwa: The plaintiff had institut~d a suit aga·inst M aung Shwe .1-:: wa 
in '~902, and ha~ u\timo.teiy obtained a decree declaring her to be the 
sole heir and entitled to the whole estate of Ma Ye. In that suit 
Maun.g Shwe Hlwa, acting in collusion with the first defendant Maung. 
Bwa,· had pleaded that the pie~e of land now sued for had been sdld by · 
Ma Y,e to Maung Bwa, and that only a balance of Rs. 400 of .the pur
ch~se money was du~ by the latter. l'!o decision op this. matter had 
beeri given in that suit. The plaintiff denied that any ·such sale bad 
taken place, and she n·ow claimed judgment in this suit for possession 
of the land. She sued in her personal capacity; the second defendant 
Maung Shwe Hlwa was sued l'\S ac:!ministrat~r to the estate of Ma Ye. 
If is unnecessary t~ refer to the defenc_e, as the learned :JJ.xdge of t'he 
.District Court dismissed the suit on the_ preliminary point tp be here-. 
after discussed. Upon appeal. to ·the Divisional Court, the de.cree ··Qf 

.. t he ·District Court was set aside, and the case was remande'tl for trial 
u rider section 5~2 of the Code of Civil P rpcedute; o The appeal before 
US· is against that order.~ · " : · · · 



The grounq on which the Judge of the District Court dismis~ed the '· 
suit was·that it was barred by' section 82 of the Probate' and Adm~nis.
tration Act. That section is as follows:--

" After a gran( of probate or letters of admi~istration, no other than the perso!l 
to whom the same shall have been granted shall have power to sue or prosecute any 
suit, or otherwise act as repyesentative of the deceased, th.roughout the province in 
which the same may have'bee'h"granted, until such probate or letters of administra
tion shall have been recalled or rcvoiAed." 

A very lengthy argument has been addressed to us in support' of 
the proposition that this section was an absolute, bar ·to the plaintiff's 
suit. . . . · · ,.. . . 

Mr. Pennell's argument involves two propositions-(x) that no 
other than the administrator can sue as representative of the deceased, 
and (z) that no person can sue, except as representative of the de
ceased, to recover any part of the estate. The former proposition is 
contained in section 82, the latter is not. Plaintiff never claimed to 
sue as representative, an~ the frame of her suit shows that she .did not 
sue in that character. Section 82 therefore has nothing to do with the 
suit. . 

If any section of ~he Act h~ a bearing on the question of the 
plai~tiff's right to sue the first defendant, it is section 4, which says:

" The executor or administrator, 11s the case may be, of a deceased person, is his 
legal representative for all purposes, an;! all the property of the deceased per5on 
vests in him as such." 

If the property sued for was Ma Ye's property at the time of her 
death, it vested in the second defendant by virtue of this section. If 
this was so, then under the ordinary rule of law that the person having 
tile fegal titfe is the proper person to sue another for recovt'ry 'of pro
perty, the second defendant is the only person who could sue the ·first 
defendant for the property now in question. . 

The Co~~ts. of . .E:ngland hqwever in special cases. allow par:t'ies inter
.' ested .in an ·e?.talt: to' ~ue liQth the 'administrator. and debtors . fo the 
·estate for the rec~>Very of a debt duE>; to the estate. 'Collusion between 
the administrator and· the· debtor is one of the cases .in which this is 

· permitted to .be done.-See Williams on Executors (toth .Edition), 
p . 165o. 

Ther~ is n ::> distinction in India, so far as inheritance and liability 
to payment of debts are concerned, between what is called real and 
personal property in England, and immov~ablc and moveable property 
in India. 

The question is whether the above exception to the general rule 
sbo:..tld be allowed in this country. The exception is founded on 
equity, and equitable principles are as applicable in this country as they 
are iu Englan:t. ·. oThe matter was discussed at length in the 'Oriental 
Ban-k Corporation v. Gol!inlolt Seal (r). The decision in that case, 
so far ·from beir.g. an autlfurity that the· exception to the genet:al rule is 
not applicab!e .in this ~ountry, expressly recognises that it is applica
ble •. The su.it was dismissed on the ground that. there was an adminis• 

(1) ¥(1884) I, L. R.; 1o Cal., 713. 
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tr.ation $Uit pending in which the plaintiffs. c0uJd Obtain: t~ejr remedy, 
JZT •·t J "d 0 

' Y_Y. t son . sa1 :-- . · . . ·· 
. « In the present case, had there been no . administration suit pending, there· 
would have been, in the collusion of the administratix and the trustees, a substaritial 
i"mpepiment to her suing them, ancl a strong probability· of the loss of the.ass.ets,. un. 
less a suit like the. present were admitted, -and, in my :judgment, the authcritie5. 
s_how that it would ha"e laiot." · · .. ·' 

Ga1;th, C. ]. wc.s disposed to hold thr.t the suit\ lay in spite• of . ~he'· 
pending adll'inistration suit. · ' 
· T he last illustJation to section so of the Code · vf Civil Pro.!=edure

·shows that the legislature contemplated that the exc~ption to the.gene:-. 
~:al rule would be applicable in lndi~. · 

The decision of the Divisional Judge that sec.tion 82 of t he. ProQate 
and AdmiJ:?istration Act was not a bar to th,e·suit. was certai_nly. cqr,rect)' 
and there . is. no other. expre'ss provision of law which bars it; . · .. 

The appeal is dismisse.d wHh costs. · 

r!',i nall?ev'i· 
:No. r648 of 

Be/ore Mr. Jus#ce lrwt'n, C.S.I. 

KING· EMPEROR v. PO TAw_,. rgos. 

tJuary 30th, 
rgo6. . 

Throwing missile_s at htttna!J• beings~otJence c_ommitt6ti, 
To throw a bottle into a house, among the inmates, with the intention of hurting 

or frightening them, cgnstitutes the ~ffe::Jce .of assault (se<;tion 351; Indian Penal 
Cod·e), and not an offence under sect1on 336 . 
. Crown v. NgaSan· Pe; (tgoz) I LB. R.; 259; referred to. V'"~ .. 

The facts found are that accused went into Tun vVa's house, struc~ 
Tun Wa, exposed ·his person indecently, and then went out and th rew a 
bottle ieto 'Fun Wa's house, where Tun \ill a and his family were. ·For, 
throwing the bottle he was con"victed of a rash and n <>gligeJlt act u.n~ 
der.section 336, Penal Code·. The bottle was ·ob\'iously thrown for. 
the purpose. either of hurting some. of the inmates of the . house or. of 

- .f.r·.ig-hl~iling:them._·~ .su~h· a.n:~:t ~s:n~~thi>r}~sh: no(_~cgliget~~. ·~ithif! th_e 
.. ·meani.n<>- of the Penal-Code, as was·polnt.ed out"ln C,ro1.m v·. Ng,~ S rm Pe: 

( 1) . T~ merely raise the bottle in nis ·hand and ll}.~throw; 
ino- it at the house would be an assault as defined in section 35 ~:, Penal 
C;de. A fort£ori the act of throwing it into the house" whe_re it 
broke some cups was an assault. . . 

· 1 alter the cQpviction under section 336. to oq.,e of"a,ssau,lt, .\lndens~c· 
t ion 352, Penal Code, · · 

The sentence will stand. 

! . 
{vii Misc. .BefiJ~ ' Ur: 'Jus#-ce !t~w r·n,., C;S.I. 
f t,Jti on No. g·. SH:AI~. BUE~A:r i v. K;A~LfJ.O K .HA!'l." 
'of 1906. 
~ ·__,.;.. ··. N.' C.' S~n-:-'fOI' appliC.<}~f".·· 
f~a~.·28th, . P.'-aupei' ·a.~p.ect~S-::'J;li~£ta#.O"'.'r.!''~j~ik':P~OCeJ#re., (l?·ae~ t88:3y'St:f!o~~f~~~i58~~,:· ,. 
i· !.___ · · Se~tion·;H3 ."of !th'e C-oete~of..Givtl'- Pfoce~ur~;~pp-lles- :t"? petJtlens'·"fiili.'l~\re:b~o. 

ll,{:fpeiH:-·as ,a. p~~pe.t•· .. Wnems\.!.nlt;a. ~tlt.i~n.• J s dtam!ssedr. the;; a.ppeatctiQe~ ·.nor,· 
: ....... -· · ····- .: · --- ··· · / .. · (h;hvi9~iin,~~~ ~r:l'i.~·~~s~ .. -· · ·-



continue to subsist, and the appellant's only course is to present an appeal in the 'Igo6. 
ordinary way; duly stamped. · . · . . 'SHAlK ·J3u.· PF~, 
.. Bai Ful v. Desat' Manorbhas.Bhavanidas, (t8\n) I. L. R., 22 · Born·:; :$49, 
follow.ed. Skinner v. Or.ae, (1879) I. L: R., 2 All, 241; Girwar Lal v. · Lakshmi . K.~LLO~·KgJ 
Norain, (I.g04) I. L. R;, 26 All., 329; referred to. . · · 'i 

. ··, . Th~;:. o~der. of the Di"isional. Court dismissing . the appeal is dated 
. ~8t:h April 1905. Tit~ .:Present application for · leave to appeal as a 
· P:aU.pei' was ·presented on xst. February Igo6., It is admittedly out 
.of :ti.ine; .and section 5 of the Limitation Act does not apply to it. 
, . . Pe.titioner's advilc?-te a.Sks for leaye to pay the s.tanw on the appeal, 
and for a· month in which . to do so. H e relies on a medical certificate 
footn Captain ' R qst, I,M.S., to the effect that petition~r was laid up 

. with typhold ·an~ diarrhrea from the beginning of June to 29th January. 
-,.:' : hi ;sJippot( of ·his reque~t he cites the case of Ba:· Ful "· Desai 
.IM:anorbkili' Bh{Zvanz'das (1). In that case the petition for leave to 
·appeal.as .a· pau·per was presented with'in time. · After sonie month~ 
.spei\t ·in the .· iriquiry ·· it was dismissed. Thereafter· the '})etitioner 
applied for leaVe :to sfamp the appea1 within a week, and this was 
granted. The District Judge did not say whether he. treated the 
appeal .as having beefl presented within time th€>ugh unstamped, or 
.whether he <:;onsider~d it as·presciltrd only when stamped, an:! admit
ted it under section · S 6£ the ·'Limitation Act. Two Judges ··of the 
Hig~· Court upBeld his ·actibn, but for different re·a~cns. The learned 
Chief Justice ·held that the appeal was present~d unstamped and was 
not a nuliity, and Of!. the analogy of s~ction 582A the District Court 
was right in allowing the appellant to stamp it. He relied on the 
decision .. of , the Privy .Council in Skt'nner v. Orde (2). Mr. Justice 

. Can&y held fliat.sectiQll '4I31 Civ.il ProceJ ureCode, applies to appeals, 
;and that when the ;~.pplication for leave to a ppeal as a · pauper was 

' dismissed the appeal did not continue to subsist, and the only course 
.Pp.e?.:to the._appell_ant ;wa~ to file .a·n .. appeal in the ordinary way .· He 
£Ons1dered .that the P•stnc~: ,Court·m eff.ect . excus.e·d the delay under 
secti·on ·s of the ~i·mitation Act. . . . · ~·. 

That· case" i~ ·not on aU .fours with the pres~nt one, because the . 
petition was in· time and was dismissed on t.he n.erits. But -the prin-
ciples discussed in it apply to the present case. · 
.. )4r; justiceCandy's view of the law was ad.opted in G£rwa1· La! 

· v~ Lakshm£ Naridn (3), ·and it commends itself to me. I think he 
giv:es _sound. reasons for holdi.ng that section 413 applies to appeals. 

· · I dismiss the petition, and, following the suggestion of Mr .. Justice 
~a~~J .on page 859 of the report above quoted, I direct that the appe:1l 
.and copi_e~ . of judgments and decree be detached from the. petition 
.and r~tumed . to !he petitiorl.er. If he chooses to stamp the appeal 
and present if again the question whether the delay can be excused· 
.und:r :sect~on .5 of the · Liri-litatiot~ Act will then be considered. . 

. (i) (iSg7) i: L. R., 22 Bom., 849. I {2) {1879). I. L. R., 2 Afl., 241: 
·. (3.) .(1904)' I. L. R., ~6 All.,329. . . 
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[~i!'aZ. Aepeal Befor_e !lfr. Jusft'c~ ~~wz"?}, C;$;f. · 
l .~rof ~906' ·PO MAUNG v. KING·EMPEROR. 

r.~·il~; __ .19.o6, .. · ·cases,. of hurt or gl':z'evous .hurt-duty ~~ Mag,'strate t'n classi_{ying-Penal 
· · Code, s. 320. · · .... 

• • • I . . • • • 

In cases of hurt, it is the duty of ' the Mai?isti·ate to come to a finding of his 
own as to whether .the· hut~ was·grievous ·or simple, and fo·r this purp;Js.e to ex;:imine• 
the medical officer to .ascertain ivhethe:r the in!uries are of any of the kinds speci-· 
tied in section 320 of ~he. Indian Penal Code . .. Jt is·n·ot the business of the medical 
office; to clas~ify a ~u.rt. as grie~ou!. or si~ple!. but to.describe fa~~, from which . the 
Mag1s~rate w11l deC':de ·whether the hurt IS gnevous or not. V · 
. : · I . ad~·itted tliis"~p~~al s~lely becau~e I had . doubt abouc.the. nature 
o~ th~. ihjudc·s. · . ·. . · 

·. The. ·Magi~tra.te ·says qf Po San, · "The wounds .on the abdomen 
w~re dangerous· .to life, and were classed as grievous." .: The medical 
eyidence is simply this: "Owi~g to the abdominal wounds l classified 
the case ·as one f!!-lling under clause 8 of section 320, all being inflicted 
with a sharp ·weapon.'' How the medical officer classified the ca·se 
is perfectly immaterial. It is not his business to decide wh~ther a wound 
is grievous hurt or -not. His duty is to descdbe the .facts. It is for 
the Magistrate to-classify. Clause 8 of ~ection 320 :c_ontains three 
clifferent sets offacts, any one of which would constitute grievous hurt. 
The m~dical office,r did not say that the wound.s collectively or any of 

· them endangered the' patient's · life, nor that they caused him for 20 
days to J:ie ~n severe bodily pain, nor that they caused h im· to be . -for zo 
days unable .to follow ~is ordinary pursuits. There is .thus no evidex;~ce . 
on the record· that Po San's injuries were grievous. .. 

The Magist~-ate says the ~vound on Mi Kywin's _stomach was : no 
doubt dang~rous ~o ~ife. He cannot lawfully ~ssume that it is griev.ous 
w.ithout evidenc'e to that .effect: The .medical officer did not sav'how· 

. far. the wound penetrated. · He said it ·was a grievous . hurt inflicted·. 
- ~i~h-a ~hai'p we·aHon;]:!ut ·,~id.:.n?t s~y ~~Y.:hf:Yoii~~~.~·rvfi~·~'levoi.Js. Tp~ . 
· woman·.was 15 days· :n hosp1tal. There 1s· no ev1den·ce· 9n Vl!hich the 

Magistrate could lawf~lly find that the wo:und was gnevous hqrt, oeithe~ 
because it endanger~ hfe or for any other reason. · 

Ye Hlaing h~d 8 wounds, of which two were on the abdomen:· The 
. medical or'F!cer said pe cla~sified it (the case?) a$ falling under clause· 

8 of section 320 because the pleura anrl lung8 wer-.e punctured. Here is 
exactly the same oi?ission .as in Po San:s case. Ye. Hlaing _ ~vas l9 days . 
in hospital. There 1s no :v1dence on wh1ch the Mag1~trate co.•1ld lawfully 
find that the hurt was gnevous. · 

I direct'. that the .record be returned · to the Magistrate, who will 
recall t.be medical officer and examine him to ascertain ·facts on which 
it may be pcssible .to decide w·hether the hurt in each c~~e was grievous 
or bot. · " . 

I remark that in his W!itten ' reEorts the Hospital .Assist.ant 
entirely disregarded the printed directioii:sai foot of Police Form .. 7s·· 

· ab'out cla!Js.e ·s .of $ection ~2o, 
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.. 
.. il'efor~ Mr,: J~stice Irwin, C..SJ: 
. PO LWIN v. KING·]!MPEROR AND ·.MA ME.;. 

. ' 
Lambsrt....,;£or ~pplicant . · I ' Potks':-;-for respondent. 

· Disposal Of property seised ·bJ' 'P;lice..:,C,iminal PYocedure Code, 18g8, sect.ion 5_::13, · 
. ' ' '-."\ . . . . . . 

. In dis~95ing of prop.ertj seized by the Police, if the Magistrate fin!is tliat the 
person entitled to po•sessio~ is known, he need not issue any proclamation •.. I( he 
has iss11ed, proclamation, that will not prevent . him from . ordering immediate 
delivery of the property tct a person to whom he might have .<lfdered delivery 

· without isstt~of proclamation. · . . . . . 
When the l\bgistrate finds that a cl-.im which has been made .~proved· provid, 

~4 no o.ther <;laj~1:mts appear, he should w~it until the six months specified in the. 
. 'proclamation have expireci before passin~ final orders. '! · 
. . , Queen·Emyn•im v; Mahalabuddin, (1895) I. L. R., ~~ Cal, 761, cited. 

~ On 6th Ap~il 1905 the hou~e of Ma Me in Prome was· searc.hed by 
the ·police who·took possession of ror so~ereigns and' 3,506 rupe~.s . 
Nga Ka~k a~d. his· wife .MaE Hla were staying in .the · ~oust> at the 
.time. Nga Kauk was. arrested then, and was tried · befofe . the 
Chief Court for obtaining money ·on forged mates' receipts from d~f
feren~ .persons, one of whom was the petitioner Po Lwin. . . . . ,. 

. .' . After. the trial the presiding Judge sent the sovereigns and. rupees 
· ~o the Distric't Magistrate, to be dealt with under sedion 518, Code of 
Cri~inal Procedure. On 29th July the District Magi~trate ordered 
proclamation to issue. under section· 523, but it was nQt issue!! then. · 
. · · On 31st July Ma Me cl~imed Rs:'3,194· On tst A~gust Ma E' Hla· 
claimed all ·the · sovereigns and . Rs. 3 r2. On 3rd August P.o. L~~n 
claimt:d .Rs. 4,5Jo. Notice was sent to all thre~ that thei.r claims would 
be inquired into on 28th August, and the general proclamation which 
had.bee.n .ordered .on zgth July was published on. 17th 'Aug!lst. · 
: Th~ eviqertce ad4u~ed by the thre~ ciaimants was heard, ~nd on 3oth 

. September _th.e i::>istri't:t Mag!sfr1,te pa~sed . ,orders. He held . that . Ma 
Me ha·d·:Suhstantiated her claim, and he ordered Rs. 3,194 .to be paid 
··to her. With respec1 to the rest of the· money, 101 sovereigns and 
.Rs. 31 2 ,_ his finding is that it appears to be part of the money fraudul.enUy 
obtained.by Nga Kauk, but Po .Lwin had not proved that .it had been 
,o,l>tained from him: it might nave been obtained from another victjpt· 
.o~ the fi·auds. He therefore deferred passing-, orders for the disp9sal 
. ot this money until th.e ·six months specified in the proclamation had 
. ~xpir.ed. · . : . · · . . · . 

Po ~win applies· for revision of these orders on the gr.oun~s th~~~ 
(a) On.the evidence Ma Me has not established her right to: the . 
. . • ' .Rs. 3•194· . . . . 
(h) ·. N9"fit;1al·.Order about this sum sh0uld have been _passed . until 

~·. the. expiry of the six Jl!Onths. . . . . . . . • 
(c) If that. order was right the rest. of t'he morr.~y ~houl<J be p,aid 

to P<? Lwin .at once, as 'tl1f!. evidence in support .of his d~i.m 
. w.~s JUst as ·good as the evxdence for Ma Me. _,., 

.. Th~ first ground)$ .~nt~P,abie, ·J dec;li~e· t9 go' into questio~s 'o{ 
·f~c~ qn. ~qe e);idenc~.! · .. · · 
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The second p~int 1s--n0.t free froif.l uifficuity, Th~ p~t.itiC?n~r relie~ . : · 
on .t~e case qf. Qu;e1J_Ml;mpr~ss v. Mahaia·but(dz'n .{I)_, ip which t~e o~ly. 
claumants were. the, person~ ·from whom· the Polrce had ·taken the ·· 
property: ·:-r~~- Magj§trat~ wks sati~fied tM.t the property _aid not ~elong 
!b'.tlre 'jretitloile~s , fnd thetef~.re . di:ect;d tryat P.r?damation ·. s_li~ul~ 
t~spe .. p~der..-s_ectiOn 5~3· In .the apph_ca~ion t0 the H_tgh. Co,urt_ t?.e ~ub-· 
stan\ial..gde_y~:'lce set _ouf by tht" pet; tiooefs 'seem~ t9 . have ' be~i! _ t~;l-~ 
the ~v!~gistr~'te had· r.efused .to summon some, witnesses beca~Sl;l Jhet~ 
was ae·Jay i'n ~pplying . for :c;ummons. The M!tgi'strate replied· .tQa't ._~~ _ 
was, not .QP!lll.d to record evidence at all. The decision 6f the le·arried · rd ..... . · .. 'ri'' . . . . ·, .•. 
~: g~~ .wa.s .t .. IS-:-: . . : .. . _ . : . .•. . _1 ., 

. "It is clear tc. us that it is not' inten!le_d that any final steps. should be lak!ln .~Y 
the M~istrktt!;br· tha~ (Sir.) he is b·ound to take any final steps· to· ascertain 
~J:!eth~.r;tlle P\'OPI!r;ty belon~s ~o the person ip: ,.n,;,s,e possessipn i·it wa_s.fq~nd, ,until 
aJter. rt~.~ e:mir,y .Of th~ six. months,cl,>ut when th'e rroclamation has b~en issue-d atrd t'l)e 
*'~ :rrroijths_kav~ eic~ired, th-en the provisions o s~ction 524 come in, and th'~ petsor\ 
lfl .wh.o~e_possess_ioi\. it ~as fou1ld can come forward and show that i~ is hi~ _own/' ' 

:. ··,T~~t .case is ·not ·similat to the present one. The point th~re_' \v# 
that tlie ·Magi'stta~e had notfully inquired int.o· the peFtioners'-.-daims 
before i~suing ·th·e proclamath>n. In this case the c.l.aims have ::· h~erl 
,ullf." iifcfl!Jred i:nttt.· '}If a Me's claim was ·not made . under ,. t~e 
p~o's_lamatioii. He! cl-aim · was a claim undet section 523 that she . 
was )(;it~o~h ·to 'be ~ntitled to the property, and the Magistrate 'fotlnd · 
th;lfd~-lm p'f<:ved. _The iss<le of the proclamation·.was a matter ~f>:?.rt ... _ 
fr~m her cla,im, ~nd the Magistrate's obje~t in issuil}g i~ :>e~m·s to .have 
\(e~n to sa.Ye ti_me in case the claims of Ma. Me and· MaE Hla-wer.·e not · 
1r.stab.lished. . The d_ecision of t~e:icarned ] udges it? th · .CalCutta,. case~ ·. 
~~il.t·.-it js •.Pot jnte.nded that the Magistrate --should-take any fi~aLsteps, 
and that ])e is not bou:1d to take such st~ps, .on. the :c_ta'im of 'th'e per-· 
,~op-- W(h? . was fo.un.d)n p0ssession until the six mo_nths 9ave_· expited, 
~~9:e~:.r~t~e.e~J~ .':le ·~~ ,be equival~nt ~o s;tyi~g _. t?~!b. ~~e M~&~~tr.~~~ · 
,c_an.not ·law.ful\y.: ad JtHhca_t~ on the cl:t~rfl of -I bat. person ·w1th<1ut JSSUI og 
:i~y p/offa'rprt.tion ~:t al!~ · In r.:iy 'op~nion t~e· ~ecti:9~ ~en:tpo\Yers . hi~ . _'ti'~ .. 
,d~ ~E>:d·~.d tf_, he thmks fi~ to do so, tt ca_~,not be. sa!? . . that the p~~:>qn · 
;~TI\Itl~d to the prop~rty IS unknown u•1bl th~ Mag1strate has de~1~ed 
Jh~~ the pef,~pn i!l'whose possessior. it was found has 'fail~a to pi·ove 
ii}s,aai.m .. : :T~e MC~-gistrate was not hound to issue a·ny- p_roclamati1fi 
-~~~-~ ;t~e.Rs. 3~!9:4• .. and_the ~act that ~e :did issue ~uchproC!arri~f!6il 
does not, m my .OptnJOn, mvahdate the order b~ made ·on Ma ~'e~s 'datm • 

.,.. .. ~.:'t\l~;tP.ir~ point is.,one of. mixed law and f~ct .. The· pre?po~itlon ·<)'f. 
J~~,;~th:ati~, tp~ .orq~r jn JY!a ¥e's favour is right, ,the ~est of fhe m'oney 
s1iou1abe· pa:id. to Po t:win at ·once, depenas o·n th~ ass_!imj:>tion . 'of fact 

.;tlr~t ~9. .. L.~in. has proved;h,is claim. Tht; Magistrate finds_thi-,he .bas 
·not p'i'ovea-his·daiin, apd I decline to interfei:¢ .. w.itli . tli~s tiilding· of • 

-. f.i!o.~t., ,_M.~rro:yer .. M.~ E _!fla ~~the ·P.~rso:, wp~ clair_D.ed ~~~~:-~b~ .. money . · 
,:\fAA ta;k~n .froftl her P_9$.Sess10n, The M.ag1s~rat~ has · d1smtssed per_·' 
"c1aii"m''to be eiitit~ed .to .the possession 0~- 1~. ,: ~() .t:Wih~s _Claim a~so 11_as . 
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b~en f;u~d. net ft;lJy_, pr!>v,e.f .· T .he Magist~at.e's . decision seem~ to ·.·· __ . . 
l)'~ou?t. t_? ~~is, ~haqb:e"mol1.ey .. b!!lbogs to some one __ or. o~he~ :of J~g-~_ Po~Ws·~ ·-
Kauk s. vlcbms, that those victims have not all . presented claims, and-~:.- ·i;; ·' .... ,: .•.. 
th~t. t~ey ~i-e . t>-ntide<;I'ib'the full six moqtbs in which toj>reseilt t6em.' .. KINd•~~P~ROL~ 

. 'ln . my -~~tn_i~n :~~is ~ons_tru7liD._" Qf t~e ~aw. is cor~ec_t. ·· · · · · :· · '"¥P ·';{ ·r'· 
The apphcat1on- ts dtsmtssed. . · · · ).' .· l\h Mz~ .. ..,. r):: . . ; . -. ·. . •.• ~ • .· . . . . . 0 ~ • • •• ~:_,~: • ' ~ • .. • f•· \ . 

· · · Befo_re ~he H u.n' ble .. c. E .. Fox, 0 fficiatin;t.. ~fiiej Judge;_ ·· -·.: CYirm'nal Reflisr'on 
. . · .. ·· . .. ~I~G-EMPEROR v. BA 'l'IN. . . . . No._59fJo{~9o~~~ . 
. ~ ~CCf4Sea per.son 'refusing ·to sign. recor4-Criminal Pr.oceaure C3ae, s;J64 (2). -....- . . 

,:..· J\n. accused· person who refuses tp_sign the reco~d of hi:: examiR:~tion .by th~ 'Jut~'At.~;-·{906·.;·. 
C~urtdoes niJl commit an offence punishable ~nder section T8o of the · Indian Penal 
Code; · · · . ., . · 

fmpsratri:& v/Si~sapa, -(1877)•1;_ ~--R:, 4 Born., 15, folln~ed./ . . '.
1 

. . When ~~mined ·as ?-n accused bJ. a M~gistrate inquiri~g into ali 
offenc.e allege4 against-birn, the accused refused to sign Jll~ recqrd 
which the. M~gistrate 111ade of tbe .question~ put to and the -answers . 
g:iven b.Y. .him. - · . . . 

. The 'Magistrate sanCtioned his prosecution under sectiop 180 of-th~ 
Jn.d!~n P~pal Code, and sent him for trial before another' Magistrate. 
'f.be latter convicted him of an offence punishable under the .abov~ 
section. The case nas ·b~en referred with a view to obtaining a ruling 
of this Court on the lcg~liljr of the conviction. . 

in lmperatrix v. S£rsapa (1) the m:tjority of the learned Judges 
held that . ~n · ?ccused person who· ref~sed to sign the record of his 
examination by the Court did not commit an offence punish'able un.der 
section 180 of ~he Indian P enal Code. I agree with that decision. 
It·· appears to me that. the provision .of.sub·section 2 of section 364 o( 

·the Code of Crih1inal Procedu~e as to an ~ccused ~igning the reco.rd of . 
his examination is m~rely directory of what ~he procedure shoul4 ·be. 
The section' i.tsdf says that the record shall he signed by th~ accused} 

: b.u.~ ' it :imposes no penalty on him if" h~ does !}ot sign it . . The procedutb 
.indicate-a inv'olves the :Magistrate offering; the·- record fa~ the atC.us~d~s
lhgna,ture, but it dois not empower the Magistrate to require his 
signature .. ·.1r is only whe!l a person refuses to sign a statement wlfich· 
a. puJ:>lic ·servan~ is legally empowered .~o require him to sign that he 
H~l)dets· himself liable. to punishment. · · 

' I set aside the conviction and sentence and find the accused nqt 
guilty. · 

Before .t~e H on' ble S£r. H ar·vey Adamsotz, 'Kt., C:S.l. CMej Juf!!e· Cn'minfll J?~pision ; 
. NGA HMYIN v. KING·EMPF.ROR. N<-. 121 if . 

'_Lambert_.:. for ·applicant. 
Occupier of ' zall~ reaping crop SO'Uin by a. tr•spasser-chargt of theft not 

sustainable.; • 
. If a person'-trespasses on land in ihe possession of another and sows paddy oti i!, 

that does not entitle him to property in the· paddy that results from' tiie SOI\'ing; 
and if th~ person i!l po3Session reaps and. remo\~es su.?h paddy he !leas- not:thereby 
commit theft. . 

.--------------~---r~~~ 
, ·.(1) (1877fJ~ k· R .. 4 Bom., ,,s, . ' ·, 

; . ~·· 

19<J6. 

Februay .:1~[}1, 
J-()06 • 
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.'A2MO< . . ... J39~f-;~f :t~~ Lower Courts haye ba;ed t4eir .. -~~cisio;~~-- on~: t~~ 
.,-;!.':~ . , .. _ · - . ts;i?~-Ijcf~~~~ th; complainan.ts.:·~·o~ed the _padd~, a~.d t_hat therefore· ~he._' . 

.. , .• ~~~~->·:U'~f':~ .. ,.JlC~.):l.S~<t,co!"n'l!~ted theft·by reapmg and remoymg 1t: .. : .. _ ;. :,:, 
(ijJ:NG'~E~hRoi · ·· :The· ev·1dence adduced ~y ~he·.accused, .wh1ch appears to b~ .as· g~od) 
·h· ·'·· .:·:·· _J: _.' •. •·· as t4at a~du-~ed for-the prosecutiOn, tbatr. th~ ac;:cused a~so sowe<\;*ed:. 

.. :--~ 

ha$ .beeri !i-ltoget.h¢r ignored. . <' ·. • · • -· · ·•• ~· . 
But ~.ven if i~ he admit~e9 that the.complainants ·sowed tlie see~;· it 

has nr.>t ··been shown-"that · they .did so otherwise _than a,s ~respisse~s. · 
_They in fact were convicted for havi!Jg trespssed on the l~ncl ai:Id 
~.sow~_the .seed,. but were acquit_ted ~n appea~ . on the ~echnical gro~nd 
:that their ii.tention was not to .insult, intimidate or annoy the person in 
P.OSS~Ss·ioq·.- . , . . ... '. 

. T~'eJ~ is )1,9. re_li~ble .evidence ~hat t,he r.o~plaina~ts we.re . ey¥_)n _ 
P,Q~~es;s~o·~ .of the lantl3. in ·fac_t the mference from th.e1r own ev;~den.ce_ 

-f~;'tlfe. •rev.erse, for acc~se~, was in pos~ession and paid ' the reveinj"e "in -
·:,tJi~ previous year. · . 

. If a perso,n trespasses on land in the possession of another artd- sows r 

paclgy op it, that dq~s not entit le-him to property in the paddy that 
i'esults from the sowing, and if a person ~n J?OSsession 6f'laud reaps and 
removes paddy tllat has been · sown on it By a tr~spasser, he ~oes net 
thereby commit theft. · · · · · · 

_ ... 'The conviction and sentence are set asid~ "and ~he .. ac_cuse.d . is 
ac'quilted. " • -. 

:cr{mitt.tJ,l,4/>Jea~ Before Mr. '.Justt'ce lrwz'n, (:.S.I~ .· 
. ·· ·-No. 2.j_3.·ol_( '·, T HA PO '~~· KING-EMPEROR . . · '·:·. ·_ .. 
· · · 'i9o6 .. · 

.; .. · • · ..:.;..;;. · · Agabeg-:for appellant.· · .. · ... : .. 

. : -~1\Y 2r.St, -.· --:· · . Cf(mina! br~ach of trust-:-money paid to another for purdt~e ·-~~d.- i~tppl:/. of 
-,-_190_6 ..... · p.zr14Y-lnrlzan·Pe1;!al Code,i. 405. · . · ·- · :. ·:· · • · · 
·, ~- --~ .... ·:,: . ;~·-- . ·'. • .... ~ ·p~_id ~ Rs. 1,355, to be used oy B in buying paddy ana . supplying i.t··~~ : .A. _ 

:Wdtitionestl,y. c~nwr"ted the mo.ney to his o'K~ use and d_id :noJ;qll,P.P.I~ a'n.Y.J?a§.dY.: < 

:-::.'!..~~~dr-:th·at .. B ha_~ · be~"n '• ·entrusted' ,., wrth ' the m~ney wttl1111Jhe .me~.n!~~ o,( 
.~.e~tton 405 of th~ lndran Penal wde, .and had been r13hl"ly convtcled of crrmt"al 
'breach of trust under section 406. -· . 
·:· "Pwa Gyi v. Qt~een·Empress, (~89J) 2 Bur. L. R. .9, followed. . . • . • 
. · Maung My'ain'g v. _Queen-Empress, (1893) z Bur. L. ;R., II, dissented from • 

.. On ·igth Decemb~r-Mau·og Than paid appellant. R~. r,355 for the 
:purpose .of buying paddy . .... Appellant al,ld his wife Ma Chit Si,I signed 
a receipt for the money. Appellant denied that he signed the receipt· 
-~xhibi_t A, and-·says he. signed -a promissory note. T bere ·is no. reas·on 
to ·d'ouJ?t'that he sig~ed exhibit A, which is i'n a form -speCially.pripteil 
'J<iU:ransactions. of tbis kind. . .,. 
->.'.Tiie :m~:>ney app~il~nt ·received was 13 currency. ~otes. o,f IQ.o e·ac~, 
,,1ln'd .. 5SJilpe~s, : - . <> .. : • • :. • • 1/ . · .· · .. ·. · ., 
· -On . ~3-;tsr· Decein?er ap.peflant's wife brotrght Ma~,ng; Than a l~tter.; 

,;sign~d' ,by ·appellant< saying that he hi-i.q lost:_ I 2 of the i3 ~otes . . He . 
. :W·i'ss.7}ft~ern- :9~ ~ettiog' out _of a~arz' at · Hle~u, ~a-he . !ho_upht. -t'HY 
.JpJW!bave dwpp~e.!I out of bts pocket ~t Dabew Raiiwaystabpn.- ... - · ... 
,::,~;;~T~·o ·.-men.~w.lio :lr~yelled w-ith appellant. to fileg.l!'sa.Y. 4e I?:ev~r. ·.!ll~~nJ 
:t.~Q~~~Fthe · Jo.§~ f9 Jh~m. ~!)' Kyet of Hie~~ sars ~:Pr;!lat~t: ~~'lm~_. ... ~q 



LOWttR 9t1RMA RUtlM(fS, 
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Hleg~ ·~o ~uy pad<}y and put UP. in his hous~1 but did· ~.ot mention. tlie · · !~;!,? 
loss . , · ' · · ·.. 'I~~~-

. . . . Appelfant st~.Yed.! the 'night in. H~gu: -He did ~ot re~rt ?lis·· ro~s . ·. ;~~:-t . ·' 
: !!lther to the pohce,or .to th·e Thugy:. Next mornmg he returned to· Kni~.:Jf;K P~Rolt<' 
... Dabein' ~nd reported to the ;F!zugyi there. _ . .'· · ~ · ·- · -~ 

· · · · 0 n jotb . or 3 r st De.cember appellant's .wi£e paid. ~ - debf of Rs 27o· 
to Ma Le; ·by two notes •of •Rs .. . roo and 7 notes o£ Rs.: Io-. Neither 
appellant nor his wife has .1:·ouchsaf~ anj' ·explanation of how t~efgpt 
~his money except t·ha~ they had it before. . · · . · . 
. TheJ:oloniai Italian Trading Company sued the appella-nt for Rs. 439, 

and pbtained a decree·.about the middle ·of. January. Af?pella~t 'owes 
· · Anamale Chitti Rs. 100, and paid four m5>nths' jnterest last November. ' 
U~_ier thes~circumstances the statement that they had the Rs. 27o 
befor~' is: no.t .credible and · Ma Le' s statement ~hat appellant, said he 
would. p~y her when he got an adyance from. l\1aJ.Ing · .T~~n makes ·it · 
alll)os~. certain that he did pay : her out uf the money received frpm 
-Maun·g Than. Appellant himself says that he cha?ged one of th~ . 
Rs. I'Oo notes, which· a·ccouots for. the Rs. J o notes pa1d to Ma Le. 

· ~aLe said she _had noted the numbers·ofthe notes on ·a piece of' 
paper, but did not know· ~here that paper was. She ought' to have 
be~n asked what !?he bad done with the notes. . 

The evidence .for. defence given by Po Mya of Hlegu and Kaung. 
Gyaw is in uo way incons!sten.t with the theory that tlte notes were 
not lost at all. It 'is almost incredible that after discovering his loss at 

· ~legu as be pretended to do appdlant would spend the night there. 
witho\it mentioning the Joss to his host or to the police or the Thugyi 
'Qr'Jh.e,.,Magistrate, if the loss were real. I· think it is proved beyond 
reasonabl~ douot that the story of losing I.~ notes out of his pocket is 
false ·: from b~gioning to end. It must be inferred ~hat app~llant 
co:1verted. the money to his own use. From the circumstances i~ is 
quite ~lear that the conversion was dishonest. It remains to be co'nsi- )' 
d~r~'q Whetlierappell~nt had br~n entrusted-with the mone-y within ·'the ·, 
meaning of section 405 of the Penal Code. .. . ...... . 

I am indebted to~Mr.· Agabeg fo( putting before me two rulings by 
Recorders of Rangoon, the first in Maung P.wa Gyt'·v. Queen-Empress 
(x), by Mr: Agnew, which is against the appellant, and the second- in 
Maung MyainJ[ v. Queen-Empress (z), ·by Mr. McEwen, which is in· 

·the appellant's favour. I-n both cases· the money said to be misap
propriated was money advanced for the purpose of buying paddy. In. 
each case the !iccused signed a promissory note for the money, and 
promised to use· the money advanced for the pJJrpose of buying paddy. 
In the earlier case it was fqund that the accused had used the gre~ter 
'part of the money for his own purposes ; in the later case the finding of 
a breach was based merely on nl)n-delivery of paddy and abscondi.ng. 

The :::naterial part of Mr. A.:,<TDew's judgment is as follow$:- ~ · · .: 
" ·It has been argued~ for'theapfi'eUant that the con~iction was wron~ inasmuch as 

no trust was c,reated. l;h~ cpntention is that th~ transact!on amounted only, to 
a loan und that w~en the: relation Qf debtor and creditor is established, no ch;ug~ 

~ ~) (189~) ~ B!.!r· L . . ~~- 1 (2) (~~3) 2 B~r. J:.. R., u ! 
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::t2'{ff.'. . . or~o~l.~inal· b.rear.b gftr:Ust ~an·~~ -~_;i'n~ain.e4~·-tinte"~s ~?me oth~~- lef{~! statu~ :· is 
't.~l1,J~ · , .!!re~t.M·· .Tii~1ac1 t)1_o.t t~~ appe.ITant;·agxeP:(f.. to.· P.a.Y . lnter:est 1s reTied ~pgil _ · a.;r 
~-•!,£r~ .; _:~~q.'!YJ~~~t:hM.t.li~Y?nJ?'lctJOn. was;~erely a lr•ai'J. , .B:ut tlie fac~ ~haJ th~ · rel~.~i~n · ·:fir 

: ·'(-t.h\~~~:~~;(,., .• a¢ptl)f.'~p!i, c:re~lt~.r !S es~::tbhshed !i9eS !'<'t r:ec.e~~arJJ_Y :ma~e. lt 'I"!POSSJble t9_CO':!Vll;t 
;~~r~~~~~{!l.l4J'~RQR< :t!fe·.Gf-eBtor' of crtint'!<ll bre::tch of trust. Such a relatr~:m .ex1sts .b.etweep.a banket: a .nd 
w~-:::.V~::::>: · ... , his ct.istcmer in respect of the customer's mdiieY. in the banker's hands. The 
;,;~. '.':•;-:; :, , :ban,ker' i~ entitl~d to. 1;1se that ino11ey in legiti.mate banking busines.s: · H he loses it 

~·· in $uch business, ' he· _G:Qnnot .be .. liable f()r crimi':lal _l;,r<:ach of trl!st. B.ut if he 
-·:(,iisliqfl'~s.tly uses .th"a!· money l:e .ca!l ' be· mat;le .iiable . . The 'agr.eement .to pay . 

' infer est' does not,~ thmk, make any.£hfference. A banker may. agree to pay ~nter~t 
to his cu~tpmer on the.morey deposited by,the latt~r, buphat : ,~ll not prevent hiof 

;_ ·from b'eing-lia~J~e f'ol" ~rilninal breach of trus~, jf he t.ses .. the money dep~sited 
dishonestly. 'Of ·course the b::tnkel" is liab!e under a d.fierent section of the Penal 

· .:Code . . "Tiie de5nition of criminal breach of trust, howev.er, is the' same - in .'<each 
,, ,..: case: .· It appears to me tl}at, thou~·n the word "advance •t is made u se of in --the 

,. :lgr~e.ment, this )YaS:not a ".loan, in the ordinary sense of th,e\\'Orq. T~e -appc;ll;ir.t . 
)~·ct·t~e ·mo:ney' fro-!11' Messrs,_ Bulloch Brothe_rs & Co. for a specific purpose, namely; 

. .to·.b,l,ly pii<,ldy f~r ~hem, and' he w~s bo_unc;l erthe• to retur_n.the ~money t_o t.hem. or to 
-·.suP.P.IY 1hem w~th paddy purchasjld !"tth 1t, or some port)(ln of Jt,.!Jn!l; •f 1t was riot · 

. . a'lll'appljed in the purchase ·of paddy, to return the balance. It is perfect! y certain 
tliat tli~ appellant w..,u[d not have got the m~ney except on those . ter.ms. Me5srs. 
Bulloch · Brothers & Co. 11re !JOt m~ney-le.nders, ~11d if the appell~nt · had simply 
applied for a loan on the secur1ty of h•s boat, prom1ssory note ;mc;l .the guarantee of 
the .brok.ers he would not have got it . The question, as Mr. Mayne says ·in. his 
notes t:>section 406 'of the l ndi~n Penal Cod·e, is" Dia the party know that he was 

. holding. the property undt>r ~ trust and did he wil f~lly viola-te the -trust, intending 
to d!!,f:r.aud" 1 Now a trust 1S a. confidence reposed m ·some other person,-and the ap· 
pellant must have .. known that, but f• ·r the confidence re.posed in him tnat .he.w~>u.ld 

· applv· the. money in the purchase of paddy, he wo~dd nqt ha,ve got it. It was not 
handed._to lliin, to be· applied, as he thought fit, as is the c_ase · in an <?rdTr.ary loan, . 
but it was hand~d to hn:n in· the belief that h~ would apply it in a particular way for 
th-e~.Owner's benefit. It was therefore, in. my opinion, " -entrusted·" to him il'itl-iin 
'th~ mea.iing' of section 405 of t!le Indian Penal Code." · . . .. · 

. ·Mr. McE'wen on the other hand seems to have su_bstantially 'b'eld 
t1iat th~re was no trust b~cause the case did ~ot. come .w.ithir. ~~y· ·of 

· tlie illustrations to· se:tion 405, although he said that .those il!ustratiens 
, are:not exchinistive. . . . 
.~· .JMayn'e does ttbf·mention -a.~y case SIJ':'h as . he 1-'T~S~ht, llut he su.;. 
: .. ge·sts~as::,f .. aefinlfion~ota trust;. .,, ·any:arr"angeinent o·y which. o.1e· pers~n is . 

authorized to deal wit~ · prop<:>rty for the b~iie~t ot aQqther."* If tha't' 
tlefinition b~ correct it "is immaterial ~hethe-r H~e tnoney wa~ lent or not," 
so lor:g .as it was advanted for. · a spec1fied purpose-for thecbenefit of the 
J.ende~. The definition s.upports Mr. Agnew's ruli_ng. . . . o 
· · Tb·e .?-ppell<mt's ca$e !S that the money y;as lent to enable htm te.: buy 
paddy, )\'hich he ~ras to sel!_to Maung Than. He wa:s to . buy a:t any 
tat~ he.(:ould, and to sell at the ruling r-ate at t~e time ·ofodelivety. He 

-w:as· tq make and retain.any profit he coull:Un ~his way; and· if.the ·rate 
· .. ~ip . Rai)goon su.dden!y·fell he .would have t~ bear any .consequent [oss. 
:·There is no evidence .on these points,. but the accused's view of the· 
: ,s:oiitract !'llay be· accepted. It -is substa'htWly the same as in,i th·e . _two 

' . c;as~s ci~ed above~ Mr. A,gne·:v'.s ~ecisi~? turns .. on his opin~on that 
tlje-~j::ela;tjon of debtor .and . cr~~htr:>r ·Is no~mcqmpahble \Yith the existence · 

: ~(.a :f-t.iJS~· in ·re.spticf of the, :!lJ;.mey adv~oced . .. The mon('y was a,d vance:d 
,~-~or'~r~:g~c~ficpurpo~~, -ilnd;~p'ar;.t- fr'om thtt pu~poseit_ ~-ould_not0 ·hav·e 

•-!'!'._ > 
·, . 
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. . ......-.- -· 
Before the Hon'ble C. E. Fox;O.ffidaHng f;ht'ef Judge, Mr. Justic~ 
--. .Irwin; C.r$.1., and Mr. Justice H artnotl. ~ Ci·~ii· Refere·ii~l · 
· . .- · . LU B)3:1N ·v. PO SEIN. .,. ·· . No, 4.of.z9'06 ... 

J. R. Vas-for appli<:ant. I Maung Sei~t-for respondent. •. ·Ji~>iith; 1!;~67 
.· ··Appeals fro~ orders-order rejecting an applic~tio1~ to ~et aside an or_.da~ passe4.. . · . ~- ··.::::':· 
:e~•parte under., section 28o; · Civil Procedure Cod~t-Civi'l Procedure Code, 
s.s. Jo8, s88 (9),•647· . . . .. . . .. 
·· P!ause 9 .0£ section 588 of ·the Code of Ci·vil. Pr-ocedure, ·1882,· applies· only to. 

. orders · setting aside ex-parte decrees. An order urrder· section 280,_ ·rele!lsing 
· 'p.ropeny from attachment, is .not a . decree, anq therefore no appeal lies agi;linst an 
o~der rejecting an application under..sections toS and 647 to set aside such an orde.r 
pas:ed ~:c·parte. • 
- J..finakshi Naidu v. Subrama..nya Sastri, (1887) I . L. R. II Mad., 26, r.eferred to. 

·. P;oresh Nath CJ;atterjeeV.Secretary of State for India, (.t8:?8J I. L. ·R. 16 Cal., 
31, dis~ented from. · 
_ The follovi•ing reference was made by Irwin, J. :- . 

The Judge of the LJivisional Court says.; II It is novv ureed -for the 
respondent that secti0.11 1 o8 do t-s not -aDply·to cases qf this uature." 

Mr. ]:·R . Das who appeared for Lu Bein in this Court, appeared for 
him in the Divisional Court also. He does -not contend that section 
Io-8 does not apply, but that there is no appeal against an orde'r 

·rejecting an application to sel a~ide an order p·assed ex-parte under 
section · 280, releasing property from attachment. He says thi~ was 
~v.nat he .u!'ged .in th~ Divisional Court . . The Judge took no ~otice 

.wh?-tever of this argument. . . . .· · . · 
::. ' 'Even if this roint· had ·not bPe,:-~ .. .x:ais'ed at all in the Divis!onal Court, 
"th£iC would >nake no ·.difference here, . as, it goes to the roots" oJ the 
·. ~ivisionai . Court's juiisdi.ction. It is an objection which cannot l;e 

ignored, even if rai.sed n'">w for the fi rst time. That is the la'w as laid 
'!Jown by the Privy Council i.n Minakslzi Na'ida v. Subrama1~y.a 
Sa-strt'(I). . . _ · . . . · . 
·/~ection 588" (g) allows an· appea1 aga.ins't ~n order rejecting ·an 

:.application under section · zo8 to set aside a decree pas:;ed ex-parte. 
Sedion. to8 ap!)lies ·only to .decrees, but- the procedure therein pre· 
.$c,ibed is extended. by section 647 to orders passed ex-parte u:lde·r· 
sect.ion 28o. But does section 6H operate also to illlow an appeal 
·u·~der section 58.8 (9), in 'vhich only.deerees are meritioned;.not 9rders:? 

•· '- -I- have no hesitation:. in r·ej ectiag the respondent's prop<?sition<t_hat 
ah order.· uri'de.r section 28o . is a d.ecree. Tne· definition of ·a deci"f!e 

;~~~aces o~ly orders. in sui~, appeals and ex-ecution proce~di_ngs. -·· An. 
·: .. ~P,I?lk~tion for removal of aftachmcnt. ·is no·ne Qf the three. ···. ·· .. 
/ ·',,}'hat. being ·so, ~here~-~a9 ·b~ ·n~ appeal unless it j~ ··etpre.s;ly ~~.o~e~,. 
· -:.br.· ~ectiQn -5·88:- • should 9e.1ncl.med. to sa).' tha~ no appeal. hes because· 
:;:•erail~e{g p~· section. !)88. contains· iio· exP.ress r·ererence ~o "sectio~l ·647 
·::t;or to e~;parte ~rders .~ disting§ished_ fr.om · ei~p_a..rt.e.· decre~s, bUt. a 

:1 1~t "' ;;. !u;.oJ>< -< .:· •. : : ··."-···· • -- · - ~ · · : .. . • · · . • .... •• · - ··_· ;ars: ..... , <:.:<· . . . . . {!) -~18~7) l, ·L· . .. ~_HU ~~d!~i,I.Q! ·. 
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::~~~- , · B~nQi{· of'-._:ttle Calcutta :J:J;jgh ~Court. s~em~ .: to . have .• heid :a difl:ei~~t' · 
_;:lt~t.~iti- . ~ ~· ·?_prnt~nh··i n~-Pllr_-e~~ Nd. ·a!h-Cct. ~aHe,r,ied·e. v ;. ~t.s1·ecrL·'e~ard-y .oAif St.'!t.e for_Al~ttf)~ {i)f_· · 
":\·-'-\:'1;/i'i-<~ · .. .-. · •. · m .\Vnt<z .case a .Jti ge ,a .:ng-,ul'! e ( ·. 1e . ;an . cqms1hon c: ,-_:..,. :o. ,;" 
~:P.6::~~F~·· .. ,. : ·187o, ··r~fuse& to: ~et: i\~ide his.ex-parte ·9t~er. Ther.e· seems ·t<) -~e: no' · 

· - ---- - · · . reason for supposmg that..- an award or oraer u1:1der that Act was ~ver 
j~gar~~d as a ~¢c~~ ·within ~he ineani.n.J~ <:>f ti:;e Civil fr<?ce<fu;~ -~q~e. · · 
.. but the Jean~ed ]_t!dges held· that h?,vt~g t:.egard to the provtslOI}S ;of:. :. 

· .seg~ioii647, a!l:appeaLlay. ·. · · ·. ·. · · . . . : · . . ~ ·: , . 
• l . .therdore, refer : ~o. a Benc_h of this . Court the q~estioh :~ . . ,. . . , .· 
. J:>oes an , ~ppeal lte! · ~nder clause y . of . se~tron 588 . of- . t.he C1 v1;, . 
· Procedure Code, agamst · an order reJ~ctmg an ·apphcatton und~r 
,. ~ectioris ro8 ·eaild _64.7 of the same _(;:ode, ~o set aside an orde~ pa5~e4 .· 

. · . . ex~par-fe un<i~r .sectiOn 28o,_ reJe_asmg property from attachment? ~ .. , . -. 
, ·. . The·oplm'on ·of the llench was as jo;t.aws ::__ . · · . · .. :·. 
. 1;Fo~, Offg. C. J.-I w~m.ld answer the question referred 'in the · 

rit!gatiVe. · . · · · · · · .·· 
. 'In my opinion clause 9 of section 588 of the· Civil Procedure Code 
applies only to .what is expressly mentioned therein, ·namely, orders 
rejecting app.lications under sectjon xo8 fo.r <HJ. order to set aside a·· 
·decree · ex-parte. The applicant in this case had not q1ade · an 
applic.ation to set aside a...decree. What had been _pas_sed against him 

. w~s.f.n .. order :Jlnder sectio·n 28o, which _is not a decree. 
lrwi..n, J.-I concur. · • · 
Ha-rtn.oll1 J.-:-1 concur. 

}Jr(m/~i;4-_pptal E.ifore Mr. Just;ce lr1!Jz·~, C.SJ . . · 
No.Jz'JJR.f·:sgo6. DOLABI ·v. KlNG-EMPEROR. . 

.( :::Ji~~~~~-th., · ' . F~l'se e_vit!ence- sending_ a -~uitness for trial, section 476 Cr~'minal P~oc,~dt!:r~ ·: 
i': · · ·.I:9.P6•·: · · · Cr;d.e. ·· · . · . . . . , · · · . . . · · . . .- · ,. . : · 

· -..!"' : ·· i · Whe~ .a·.'yitness ~a Sessions tri;:,;l_contradjc,;ts_the ~vi?ence w:hi~h he gave'b.~fqre 
'tn~ ;~ommlttmg· M;lgts!ratc, the-SeSSIOns-J.wfge should ·.1!)t~- Wllheut . some ·Special . 
and:cQ~nt 'q;p,: Qrder -~he p_r:osecPtlQn" ohhe,witneS.s. for ·giv;ngJ alse .eviderice,-" 
ur.less he is satisfied"ilsat the evidence given at the SessLns.tdal wa.S false. ~ '..- · 
;_·, g~een•E1;pr.ess v. Po Nyun, (I'Fg,i) P.j LB.~ 79, followed,: . · ~ ' ; . 

Before the committing_ Magistrate Mi Dol<!-bi st_at~d that one 
Abdul·Majid had. raped her. When he hq.d been . _committed f9r .trial · 
MJ Dolabi stated before the Court of Session that- she h.!ld n:eve·r Jiad . 
sexual. intercourse-wifh.Al:>dul Majid and that she had given faise.e\i_,·:; 
derice b'efqre the Magistrate .because the headmal) -threatened .to _be~t · 
ner. . . . . .-· '· . 
. . :,the J~arned Sessions . J~dge under section 47 q· of th.e. . Coq~ or·· 
Crit11inal Proce.d.~;~re .s~nt_ he_r' to a _Magistr~te to ~~ tried J~r pe£}tuy.·· 
.He .express~dn~ op1_mot~ a~;.to wh1ch> of the deposttlot'is mp;~e -by:'·tlle.-. 
. accused _\,·as ~false.. He. merely said· that one or ot4er oJ thei}:t . niu~t~ be0~ 
Jiils~.- :~-~!1 sh~_ ; was' pro~a.hly_J4to!ed.' . :,_ . .. . . . . . ... · ~ - ,:_. ,·. ~ . ' 
: . . 'Sh~- w·as chargeq_, · ll?_t:i~ ·.th~ · ~lternati~e, but s_imp~y with . 'giV,ig:~. · 
.:f~J~.~~~v.i4e~_ce,.b .. ~fqte _th~.-:9?,ID}lll~tJI?g 'MagJstpite ~'I~~ .• m~e~tA9;':y~~-~,e __ : ... 
. J}~~,u,I:M1a,ltd}9 .. 9~ c~}!Y_''f.t~4 . . :~f.. ;rap~;. · . ~he .·_ple??:l~~ : ?-t1~.1~y:;:~.ll£l: :t~~~~' 
;gfie ~;g;a:y.~ .. fals~:-~)'JQ,~pce_: P~~~l,l~~ ~lJe W~$.· afr~1d her t,~p~I~;~_!).9;;Jh,¢,,'Qtlt~t) 

!~1'g·~r:? 'Y.~u.I;~).~at:: ~~~~ ~,t(;,~:, .(;. {:J.;·:f\:~; ... -.:·: '-~-~;~/.~~ j· i:;;}:;a;$;ci2J~ 
. . ~~~:Jt~S~p~.,~,.. ~·)~,:~-~1., ~·· .... . 
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'· 
'- · I~ her ~ppeal she ·.~ays that Abdul Majid bribed h~r - ~ncle; ·. wh~ . 

thereupo!l threatend ·tv beat her if- she .did no~ tetract before the Co,~rt 
of Session the eviden·ce she had given be( ore the Magistrate. This 
)ast ver.sii:>n oi the fac~s deserves i:Jo consideration. . : 
· In Qu,een-Empress v. Nga Po Nyun ( 1) the learned Ju"dicial - Com-
miss;oner 5aid :- : . • . ' . 
. . it is of param6unt 'imf.O~~ncE! and the interests of justice imperative!;)' dem~nd 
that wi~nes~_es at a crimina lf_ia~ shall sp~ak the tr~th. A witness who hils give.n 
false ev1del\ce before a cotnm1ttmg Mag1stra!e w11l be encouraged to adhere_ to 
such 'a fafse statement at ths! subseq1,1ent trial if lle has cause to fear that by chang·· 
ing to the truth in the Sessions Co~rt- he will invite a prosecution foe having· given 
false e~ide'n«e, merely because he m-ay contradict hls own evidence bwore the co·m· 
mitting Mngistrate. . . ' 

The committing Marristrate m;iy be mh-.led by false eviacnce into committing
an innocent per~on for tnal.. The• Sessions Court may be misled by false evidence 
into the far m·ore dangerous err~r of ·c,mvicting an<! serit tnoing an innocent 

-person. . · · 
. Crimipal Courts charged with the responsibility vf recording a judicial decision 
affe~ting the liberty and perhaps t_he life of a prisoner cannot oe blamed if they are 
reluctant to place any obstacle in th!l way which may hinder the-truth from being 
elicited in the eviderice ·adduced at the tnal. There should be some special and 
cogent reason for a Sessions Jud~e sanctioning' the. prosecution of a witness whO 
has given evidence at the tnaiJ 1f the Session!\ j udge is not satisfied that the evi· 
dence given i::efcre himself by such witness is false and such as to render the wi~ness 
li:tble to be prosecuted under see·tion 193 of lhe Indian Penal Cede. A mere con· 
tradiction between the evidence 'given by him at the t rial and the evidence given 
before the committing Magistrate doe: not constitute a .!.pe,cial or cogent reason. 
Por althougli Schedule V plovides (Form XXVI II -11·4) a form of al<ernative 
charge on :ection t93· Indian Penal Code, ar.y such mere contradiction affords not 
ground for beliefthat the evidence given at the tri~l before the Sessions Court was. 
false. 

• I do oot. 'think .these remarks , have ever been dissented from . . I 
entirely .cor • .:ur ir. them. In the pre.sent ca~e there is nothing qn 
record to ·shnw that the ·learned Sessions Ju'dge th.ough't that the 
evideoc~· .given before himself was false. It would have been mor.e 

' judicious t<n,efrain fro.,-t· prosecuting Mi Dolahi. : _ 
For tl:!is ,o:eason-1 reduce .her· sentence -- to tl.tree mon ths' rigorous 

ir.;prrsonment,a perion which will have expired . before this 'order' can 
1 each the' jail. · 

Full Bench-(Civil Reference). 

Befo>'e the Ho.n'ble C. E. Fox, Olficiat£ng Ch£ef judge, 
. Mr. Justice_Irwin, C.S.l., and Mr. Justice Hart1zo/l. 

!n the matter of a reference made by the Fin:1ucial Commi~sioner, Burma, under 
section 57, s~;~b-section (i),of the·lndian Stamp ~ct, 1899, as amended by the Lower 
llurrria Courts Act, 1900, Sched~le J. 

Youngl Officiating~Gvvernment hd\'ocate- for the Local Government. . 
Lentaicne-for the Brilish India Steam Nav1gation Company, Llmite_d. ·1 

S(amps._Deed of ~on'lieya11ce ofa/and, duly stamped, accompanied byde~d. ".1 
mortgage of same land _by . purchaser in favour of vendor as secuYity jl)r' ba(ance 
of price-SI~mp auty on deed of mortgage-! ndia!' Stamp Ad,· t8gg, s. '4· •. -. . 
. The vendcit. Co~~any ·sold a· piece of land For Rs. 3,~,ooo- in cons\oeratlo~ o! 
R:~. so,~·a,k.eady P,~d ap_d· t~e execu!Jon of a mortgage of the !ana by t~e plirchas~r 
to the CQ~p~ny.as· st!cui'lty ·fur the_ payment of the balance II} y~arly mstalment~: . . - . 

--~~) ~t8\}t)_P. J. L. B, 79· 
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;he ~Q~ve~~;~~~.w~~ Mrreetly,stamped wi~~ a st~m.p q.f .th~ ~al~e of·R~~: ;~Q.o:.;: T,~e ·.· 
:ffi.,!?.~~g;~g~f ; 'Y-\Ji.\:.~ •. 09(.e.: th.o.:s~111e date .as·. tbe ccnveya_nce; bore: ,a ~~~:~p_'5r t,he . 
. value of.:Re. :t. · . · . ·. - . · · · 
'~~-1'lie)?inaucTal Commissior\er;.;surm·a, referred the following question 'for 'i,h¢ de· 
.cislo~'oF, t~e. ~h\e( Court; under sect ion 57' SUQ·section {'!) .oft he . Indian $~amp Act; 
·I 8gg :- . ' ~ · · . . .' . 
· _ " Of the' two instruments attach.ed to this order, vie., acQr11zeyan¢e and·a .j1or~~g¢; · 
.is .~Iw fir~~' _vi~., .the ~onveyflnce 1 to be regn~de: llls a 'prjo~ipal ipstr~.?lent.' _,within. 
'the rilea~mg .of sett.!On '4 of ~he Act, a•'<:i IS tbe. secord;··vis-., try·e· mortgage, .tb ;I)~ .. 
'rega'rded as ·an ., other insu:uinent' with•n. the me>~ning of the said section or. are 
' tl'lti"t\vo instrument~ distinct in's.truments ancl is the ~econd instrufnelit; vif!r,, the 
.:mQ'rt~age, cl)~rgeabJe with duty on the full amount onhe considimi.tion'?" 
· f:le!d,:._th'at the mortgag~ deed was a distinct instrum~n~ aiid was .no~ "etn~ 

.Pli>yed·for cc:npleting .the transaction" witlii'n the meaning .of S.)lb~se'ttipn : (i) of. 
·,:;ec'ti.on .4 of the Indian Stamp ·Act,. 1899. It w.;.s_ therefure chargeable _with st?mp 
\'duty ort the ftt\1 amount oft he consideration expressed in it. . . . ·. 

· -: ·t.4b. opt'nl~'l pft·heoBench w~s .as/allows:-:-- · . . .. 
·i ~ Fo~, .Offg. C,. J.-Tiie recital~ ·of 'the conveyaace or de,ed , ofs::tle · 
· ~lio'W that the. vendor Company agreed to sell' to the purchaser a piece 
o£ lan.d in Rangoon for three lakhs of rupees. The p.urchaser paid.· 

· Rs~ -2o,O.oo of this amount prior to the execution .of the ·~greeriient :: · 
he· was to pay another in~talment of Rs. 3o,o.oo · on or bef()re the 1st 
September -1905, and the balance of tl;e thcee lakhs he was to pay by 
y~ar!y ·instalments of Rs. so,qoo pa yabl~ on or befor~ t,be xs~ S~ptember 

' in 'eac11 year, and he was to pay iuterest Or'l all instalm~n'ts . re.l!\a,ining· 
. ~u.e Mte.r theoxst September I 905. The instalments due after the -p:ayz-
ment ·of.Rs. 3o,.ooo bn that date were to be secured .t'o th~ .. Company by 
'a ·m·ortgage of the land to it: that is to say ~he Company wc..;·n9t to.ri": 
··~ent with the charge which it ~vbctld have had upon tbe · prop~rty f9r 
,,the'balance.of unpaid purr.hase mon~y u:nder clause (b) of sq9~s~~t i<)n ·4. 
'-qf ·$.ection 55 of the Transfe.r of Property Act, but wa:s to liave a d.eed , 
o.r mottg;~,ge securipg the b_alance to it. • · . .. · · .. . ·. · ... 
. The Rs. 3o1ooo ~aving _been duly paid, a convey~nc~ \{;~_s 'e~e~utei;i' 

,·by ·the .<;;~m'lp~ny'e; ·Agent at Calcutta pn the 26'th Octo,P~ t' 1yo5, · ;0Jl.: 
' the sanl:e' o~te .~he purcha:ser execut~c .'(apparen,.:Jy at,Rap!goi:>ri)a inprt
·~g-~~e dee.d· s.ecuring ~he :paynninfof the:·balanc·e · of t\le· pii-,'ch~~e _money. 
by mstalments, as had been agreed upon. The conveyance bears the cor
recfstampto the value of.Rs. 3,ooo. The mortgage.bearsa slatnp _of o;.;e 
rupef!. It bears also t~e following certificate of the Col-lector of St~mp 
.Reveque, Calcutta, 1' Certified that a stamp duty amounting toJ~.u-pe~s · 

· :rhree Thousand' only has been paid o.~ tl)e princ.ipa) instrun:lent.''· "This 
certific;ate is dated "Cakutta Ccllectorate the 4th November 1905.'~ 

· The.re. is nothing. to show how thf. mortgage came. bef~re 'the. Collectqr,... 
of .Sta·mp Reyenue, Calcutta, but his endorsem.ent is 11ot ·one under"sec~ 

· tie~ 3z of the India!). Stamp Act. I~ would appear· to }:Ja:v~--~~en"rria'd,~
.under . section 16 of the Act. The effect ·given to an ~pdorseme~f, 
.~J:!d~.tJ:~~~tiop..:~z is .P.o~·giv~n to an e~dorseme.nt .~ndet. · se~~jon ·i§, c_Qn.:9 
_s~qli~nt.Jy tl)IS Cqurt'fs ll'Ot aebarred from COD$Jdenng wb,etiJ.,~··.the·m~~t~\ 
.. ga'ge:'dee.~ is ~d.uly-stamped. . . · . ·: ·'·:· ·.-/·:.: .·· .-· 

· <\Thi~;q~esti.9n depen~~ ~n~irely upon .wJ1ether .~hP-11fO£tg~g~::}Xa#:i-9~-t~e_,. 
. jv.Q.r~$):i! ~~~tipn 4 of the Act" employed for .compJeHI1.g: ~l!~·~ v.a.~~~-c;;,~ 
}lg~!.~(··::). - ~ ·:_· :::.·.: ., . '- · .· . . ·. . · : .-·' -~- : ... }:£~~~:~C~7r;:~:~ 

·· -ID~~~s~~tr<:m,Js. asJollowts :- .. :. :. .,.-.. :{\;·.":~-~·>>~~ :: 

, ~~~;·l~~t;~~e~~;~dtr~ ~~~P:~tti~.;~~~et(~~~~1~~; t~! ~~r;;:~;r.fi~~~~;~~~~ 
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~);ha!l be:ch~rgel1-ble with the duty P'~~~c~il;>~d i·n--Srihedti1e ' I PQr .'tll~ coriv~y~~~c~ • 
. mor~g?ge or"settlement,·and ea.ch of tlie other instruments shall be ·l<hargeab(e with . 
. . _a ~u~y of on!! rupe!l inst~ad .of the,duty .(if a11~) .prescriped for .it.in ~~at Sch~_Q.tile . . 
: ·· (f)' Tl;le_ ~p;~i-t'ie.s 'may; determine 'for themselves \vhich of ' the_ instruments' so . 
: ~mployed shall, ·~c.r the 'purposes of..sub·section ( t); be deerried<to be the P.riiicipal. 
. mstrument. - .- · ·· . · · · 

·;· · F rovi(led thi::t thtl duty cha,rgeaqle on the instrument so determined s_hall ·be the 
hi~he~t dutY. ' ivh:ch woultlpe -ch~.u-;eable in respect·of.any C!f the-said:instrtiments 

_employe<).. . .. ,.. . .: 0 · -· . - . · 

.. ~n~qne §~n~e; .n_o- d~ub.t, it m~y be -said · th!.lt the m~:r.tg~g~ -w~~- -~~
. pl9yed for_ cQmpleting_ the -trans~ction petween tpe parti~s,· namely, .~he 
· agre_eirei\t to sell -and buy the proper~y and to secure .t,h·e bal'an~~- of 
:P!.!rc~a~~rqiqn~t.by a mortgag~. The ~void IC tr.aiJs_actio&·" ~owe~~r_';in .. 
JlJ-1:! .~bo;ve :se.chpn ,clea:_ly rcfers~o the sale ~n~ the mo.rtgage or the s~We-

. ·mrnt'for. \'l!blch more docurmwts than one. have been employ~d:. JtdQes" 
·!lot ln~tud~ ~a transaction ·which comprises· a mortgage -as- well as,·!l ·s.ale. 

:- · fn:t;~e p_resent case the sale was complet~.d by the c.o.nvenn~!'!·: :That 
· y_ff~c;ttdj .in lhe_ w.ords o_f section •. 54 of the Transfer of ·p_ropert_y ~st; ,~~ . 
:trans[e{ of · o_wner,s~ip in exchange for a price part-pai~La1,1,d p~rt.:-pro-_ 
·mis~~- ;It· was C.Olilplete in itse If. . . , . · · · . · 
· The.-rilortgage wasim -~ntir._ely distinct .r)atter : it, .again iP, ,tlic ~prds 
O.f the -Tr'ansier of Property Act, '' transf~rred an interest ir.~ ~ecif\c '1m~ 

- mo.v~ab!e._property for the purp9se of securing payment of an existing 
or futare debt:" . . ,. 
- ·I,t.:would .be against reason to hold that- a document wher~b.y _a _put

<':h?,se{'-~ransfer_red to his vendor an interest in the land .he ha~ bought 
from him, had been employed for the purpose of com'pleting ,t~e tra1,1sfer 
.9.£ the owners-hip of. the land" to him. ·In answer· to the question 

·-tef8<,rred, I would say that the-mortgage qeed was ·not employed. for 
.comp~eting the sale of the. property and that it was and is charge,a:bl_e 

.. :vv_i~h th.e'i.ull amo_unt.of duty ar.pr_opriate to_ th~ description ·of mo~tgage 
· ~'!,1;19:-~C""~hic;h_ it cornes, spe-cified in f\rticle ~o of ,ScJ:ied\!le I o~ · the 
ln_~lJan SJamp_, t\c!, -t899· . ·: .. .-.· · : · · · · · · 
. I r'lpz·n;.,J.-1 -concu_r-!n :(he a'ns Vi·er to th-e reference· proposep by · the 
-learned Chief Judgv, and f do. not thin:~ the last prqviso to s~ction ~l4 

._jn any way_ supp.o<ts··a contrary interpretation of secJion 4; The 
~ormer is an express provision of law, ex<'mpting a do~;ument from .p<tt:t 
of .the-d_uty t<;> wlti~h it \\'Ould othenYise -~e liable upder the substantive 

. part -of the _sectio~. As.th_ere is no similar expre$s .proviso in the_ cj3.se 
of .a m<;>rtgage exe¢ultd by a purc:;ha,ser in fwour of the' ven~do~ 'it _follows 
that the full duty must be paid. The word "sale'' in section 4 ·cannot 
be construeCl' to include a tramaction which com.prises b.o.th s.ale.- and 
.m.ortgage .. · . · . -· · · · ·.:: ~-
. , ·:H.artn~l,l, J.-1 concur in tl1e answer to the reference. p_rqp¢>ed, by 
._th.e · :t~apjed Chief Judge, · an_:l in hi?- interp'reta_tio~ .pf:·--·_the \\:oid. 
:" . tr.ans~~~icin '~. used in .section 4 of the Stamp Act: ·Tpe . &mV!~y~n~e 
UT)#r. r~ference s~ems . to m~ to be complete in i tsW apd .to ·,cof.J_jpJete 
the-sale. --- · · · .· . ·. ·.·. . .. ; -, .:.':-. ·r~~ in-of~gfg_e . deed in my opinion was a disti_llct matt~r· f~d----*~~.:.QOt 
'n~.c.e,SSi!zy:Jor ~ompleting the · sale. It is-therefqre in---tpy/op_i~1Gn :
c.h~ug~F.\ble \V1tb t,he f!lll -.a moant. of .duty. to wniG h insJj~b~~l ~ridei,~the .. 

;~~P:~i~~ Stamp -*c.t1 i_Sg9. _ - ~~ : ,.,'.,:--'- ~:-_ -~ ·. · ·. 
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:·. R. M: Das-for.apf>ellant. ' . . . . . . · . . · 

·J ·A/cDon~~li, As~istanf Government Ad_v~~te-for Ki~~·Ei:np~ror. 
·~ Admis;io~s.· by accused-c/l(zrge of giving false_ evidence-Cr·iT?linaZ. Pr·ocedure 

Code, s: J4!1-lnlfian 'Evidence Act, IIJ721 s. 8o. . . 
_' · When 'a pers(;m charged with giving false evidence lias admitted botJJ in . his 

exami(lation_ar.d in his defence tha_t he made the s~atem\!nt whic~ is alleged to pe . 
raise, the conviction is not,necessanly illegal by reason of the fact that no evideijce .. 
~.f>'the. i<;lentjty of ~he 11ccused with the person who made the alleged f~se'statemen't · 
wa:s ~ddu,ced. : . ·. . · . · · · · ' · . · 
-' Qu.een~Empress. v. Durgtf Sonar, (188s) I. LP R . II Cal., sSo; Ba.san~a Kumar' 
Gh'g,"jtak: v·. Queen-Empress, ( 1898,) I. L. R. 26 Cal., 49; Mohideen Abd~l Kadir v:·
lti?Jg-Eif!peror, (1902) I. L. R. 27' Mad., 238; Nga War~ Ye v. King· Emperor, ~1903) , 
l '•L i £!. R., 53; Yasirl v. King·Empe,-or, (1901) I. L, R. 28 Cal., 689; New South 
Wales v. Bertrand, (1.867) 30 L, J. P. C. 51; Queen-Empress v. Mtt'ra1ji 'Gokuldas, 
(i8il8) I.L.R. 13 Born., 389; R~gina v. Thornhill, ( 1838) 8 C. & P, S7s'; .cited 

·The foll~wing reference· was made to.a Fu!l Bench by J!r. justice 
!rwin :-, _ 

App~llant has been convicted of giving false evidence in an affidavit 
which h~ madeJ>ef6re th1e Assistant R,egistnfr of the Chief CoJ]rt. . 
~ . The. first objection taken in appeal is that the. conviction is bad in 

law bec~pse there is no evidence that appellant is the per~:~;l who 
made the affidavit; ' " 

. The. Magi~trate -read th.e affidavit and theil askeCI th~: acctised_, 
'·'·.Did you make the affidavit, Exhibit A,·on solemn affirmation befor_e_. 
t)l'e _Registrar of th_e ~hi~£ Court.?" The accu.sed replied, _'• .. Yes. · I · 
will prcdu~e evidence to pr~ve ·what I state·d.'' l:le' was then·· c_harg~d 
ano pleaded not guilty, and the defence he made. was"· What· J st~t~d 
ildl.H! affidavi~ -is tr-ue,' !·.and -he procee~e.i:no -cau ·; 6 ~i~_p-~~~§; _: · __ 
·'"';;_There :is no· doubt that the Magistrate-oughf to have take:~ evid~.!lce
of'. the . identify of the accused with the pe!son who made· rlie 
a:ffidavit. · No presumption on this point is created by section 13o-of th~ ' 
Evidence ·A,ct. The law. is ex}llained in the last paragraph, of the 
notes to section · 8o in ''The Law of Evidence · applicable to British 
I,i1di11.· ''<by Amee.r Ali and W oodroffe,' page 66o of the t4ird edition. , ~ 
~-· It is equally clear that so long as.this necessary evidence :had not 
bee~. given the-question 11 Di'd ym: make the ~.ffidavit?" w51s unwarrant- · 
e.q' by-s~ction'34a of the Code of Criminal P1ocedure,. -- : · 
:·;,, Appellant's· advocate contends that . the conviction <is- yit.iated by,, 
-want of the .. evideqce of Identity, and he cites som~ precede9.~s .·w.,Pich. 
~\~<?;ilg!y s}lpport his r:ont~rilion ... Queerz-Empress -v. Dur.ga :~o~ar(-i) . 
''w!'i,s>:a .. r.~fer.e~ce for confirmatiOn of . a s~ntence of :;death; ··;-E>urg~ ~ 
<M:ct~.e,en.;?fie~eq a pardon,. al!.d e~aminedP The·pardon . wa~ r~vplS:edJ 
J1~1f:·~~ w-~~:t_~i~p· and convJc.te~ of the, m~r~er, on. thx stat~.rll~nt-'which· 
)l·e:~h~(l P11!.M·, Qn oath ..... .. Np ev1d~nce w~s grv.en to·.P.rove th@.t .M -wa.s ·. 
~-"' · · ·;• ... ~ .; • ' ,.; , ... ~ - . ·. .. . . . . ~. ; ·.. . _. . . .... , . ' ·:.; 

'(l} (1885) I. .L._ R ... I_v Cal., seo. 



' · ·. 
the person wh<>" JUad.e the-statement on oath', and 'o~ "this :ground· th~ 
High· ~ourt set aside the conviCtion and discharged him. · B(lsii_n?~. 
Kumar.. Gha.ttak y. Queen·Euzpress (2) was a ·jury ·tri~l, in wh~~h a 
compla1"nt alleged .to have b~en _presented to a ~a_g1stl'ate. by ·the 
accus~cJ was read, and th~ &!ssions Judge told t~e Jury that 1t was a 
material circumstance ·frQm which the intl'ntion of .the accused woi.tld 
i:ie· apparent. This was held• to be a misdireCtion bec·ause there was . 
110 "evidence · that. th·e complaint had ever been· l'ut in by tlie accuseq . 

. It· does not appea,r wh~ther th~ ~ccused was ex-amined about it: · T he 
· conviCtion was set aside, and a new trial ordered. o 

IIi." £'.oMdeen Abdul Kad£r. v. K£~zg-Emperor (3) the ac,cused were 
convicted by a Magistrate of defamation in t~e shape of ~tatements 
cl?ntaihed in a petition addressed to the Collector. On appeal the 

· Sessions Judge Loticed that there was no proof that the petition had 
bt:en sjgn'ed · or sent by the · accused. The M agi'&'trate asked the 
ac~used1 '' Did you sign the petitio·n ?" Tne Sess:ons Judge -concluded 

this remarks thus: "Apj)ellants have not taken exception in their 
appeal memo. to the Magistrate's procedure. Had they done so, ( 
should._bave been .obliged to order a retrial." More than four months 
after this judgment in appeal the appellants applied for revision, and the 
learned Chief Justice lleld that the omission to prove the making · and 
publishing was a defect which ~itiated the conviction and he ordered a 
new trial. 

The second of these three cases is perhaps not of much importance 
here. ''Xs the error of procedure culminated i'n a misdirt ction to 
the ju~y, the proper course was to set aside the conviction. The 
athet two cases are directly in point. I feel some difficulty. about 
following them when there is no doubt ·at all about the fact. The 
appellant admitted ma)<ing t!Jt: affidavit, and undertook to prove that 
it was t~ue. If .the appellant had not been ex::mined aqout th~ fact 
.of making the affidavit and hap made lio admission about .it, l i:~ke ,i t 
that. the defect ·co-uld··b~ reme2i·P.d·. by directing t·he Mag1-sttate to take 
further evidence under section 428 of t~e. Code" of ·Cr iminal P(ocedure. 
If the more dra~tic cou rse of ordering a new trial is necessary ·when 
the accused h:~s been asked an<J has an~wered an improper question, 
the reason rr.:ust b.e that there is no other way of expunging from the 
record the answer which was improperly obtained. When the accused 
l1as never thought of denying at the trial the authorship of th~ 'affidavit 
it might be said that this metliod of curing an irreg~l;lrity .amounts to 
preferring tethnic:tl'ities to substantial justice. If the matter were res 
t'1ztegra I should be inclined to say that as the appellant was not 
ent-rapped .in to an admission, and based his defence on the t~uth ofthe 
affidavit; the omi!;sion to prove the ma~ng of the affidavit does not vitiate 

. the conviction and tire admission of the accused can be taken•as supply-
ing the place of evidence. It may how~ver be thought'tbat such atuling 

··.mig?t encourage laxity qn the part of Magistrates and ~e taken as excuse 
Jo~· a .proc~dure whi-ch is repugnant t~ British.notions.of justice. ' _, 
:> 1· b~ decision. in this case is likely to have far.li'eacbing consequences, 
fO.'r)t would pr?bably be held ,a jorlior( to govern questions rel!lt'ing·to 

• •·\ • '" . 'I " 
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:c::.'(9~q!k. · ;, · .. \~i.:a·~~~i~tion ~fs~cti"on? r:t of.tbe Cod~-~f Criminal"~f~C~·(rure; in·whi6~ 
~-\~~if;~-Ai._, : ·.·. e,V,f~~H~~:. of :ide•1tit.>:. Js.,.e*pr.es&Ij:de~Ia"re~ to.be ?ec~ssar-y. ,.Fro·~ a long_ 

..;.:2;;-.~:~i·~~-·: .. : . ~p:¢~len~e ,of · Mag1stra:tes' ~O.urts :fn thJs, pr~vmce I can safelJ..say that· 
1~:~~~-~"B:.~r.fo.~i'f•.·. tb~ ·usu!l pra~tic.e i~. on prodtrction of .the. do.cume_ntary .eviden'ce des-·· 
·· · ......,........ - ·' cnbed fn section. 511, clause· (a) or (b), to ?.sk the: accused whet.her; he . 

<a:c;Imitsthe previou~ c9i!viction, anc} unless ·and ~ntil h~ den :es it, ·nq_ 
evidt:nce·." of identity is produced,. and this procedure·.seems. hitherto ~to 

· h-.ve· been con3idered not a curable error, but. per.festty ··correct,. as 
ippears .frpm the remarks of Mr . .Jus-tice Bir!<~; .in Nga Wan· Ye-y. 
Ki?Jg•Epzper.;.r (4), v£z., ''The C>!rtificate _:in questio.n· bcii'l?". signe 

· by the. Jail Su,periut.ell'dt-nt c·om('S under cla1.1,e (b) of section 5tt of tM 
-c~depf Criminal Procedure;· but it is clear fr_orp the concluding Woi"ds'o . 
. the ,se~tion . that un!ess the accused ad'mits the cor:re.dne.ss t)f ·the parti'· 

.·:cular.!l-·s.~t out in the ce5tificate evidence. of his identity with the pe_rs?·. 
>referred 'to in th~ certificate mu·st be recorded." · ·. -· · · · . 
' ·. )iiN~.n the Calcutt·a High Court hall held that the framing of the charg~=.: 
of~ previous conviction without any evidence to support it was a curable 
err.qr, in· Yasin ·v. King-Emperor (5). _The lea~ned Judges remarked 
''On. tl~e Sessions record we have an adl'nission by the appeliant of the 
previous·.convictions duly recorded . Uuder St:ction 310 9f'the Corle.o£ 
Cl'imi.nal. Procedure the Judge was justified ir. proc~eding__to: pass sen
te.nce .. _The ' irregul<lr.ity in the enqui~y is to be regretted and should 
·have been reme:qied at the trial, but it does not .a-ppe.ar that the acc-w:ed 
was·.pr-ejudict:d by reason of it1 ~> and the appeal was dismissed. That · 
seems t4 me to o~ good authority for holding thatjn thc 'preserit,.cCi.se if. 
the accused_had pl eaded guilty the fact that there is on the· record no 
legal:.evi.derice of one matei'ial factor in the offence would not be a good· 
gro.undJqr disturoing the conviction and th~t wou.ld be so· even if section 
4-:P of the Code of Criminal Proced-ure did net exist . . ·rt St'ems·to. 

"- follow ,as a · nece.S§Jl'¥ corollary that a:.pptllant having in his de~ertte·. 
· e_~_pr~sly admitted making .the affidavitjhe lack :~f. lc,:g<!-1 eyidence- ·o.f 
.. ; thadaCt d:oes not· ·invnlldate tEe tr·ial ~,nd' c<rn~icti-on. ·: . : . · 
· -.,.t[,[.h.~ .. poin'tseen~!;:to be a suffid ently impor·tari.t ·one · t.o be · tonsideted, · 
:by other Judges . I therefore ,refe~ to a Full B_ench the questiQn :- · 

· .·i•:When a person charged wirh gi,·1ng false eviden'j:e · 'has admitted . 
both .in h:is examination and in his d~feuce that be made -ehe statement 
, whJch ·is .alleg~d to b.e false, is the con\'iction illegal b:y rea~on of tb~ 

·,,fa~t .. tli.at n~ .~vidence of the identity of · the accused wit}l the person 
who:made t,P~ alleg"d faise statement was adduced?" · · .... 
' · T.he opt'nz"on of the .!Jench was as . .fd~lo'l!'s :......_ • . . 

- . Rox., Ojjiciatz'ng C. J :-ln my . .op:nion the conviction ·in .the case· 
· i·~, not··ill~gal by reason of the fact that np evidepce of the. identity of. 

·, the' accused with the person who made the ·a'leged false-staternent .. was· 
ad:dq'cied; . ,' ~- . :: . ) -: ;·· 

· , , .. :Tch.e · r~Jerence h.as been made on the· a·ssumption that '.thc .'61,1e~t'ion : 
.·· py'tJ~ht:~p,' ~-a:gistrate -to t.be at,:CUsed yvbefl exa.'l1 inin{(him was;:n<>.t.'.Orl~ 

,N.s.~jned_,Q'y· tq.e terms of section 34i'Of th~ ,Code of Criminal' P.rotf6dtfr..~·!t 
> l'~p·.l}P~ '~hi~k- -tha.~ th. i~ -~~nclt is Galled; uP,~Q ~o e·~pr~~-~~n =~p.i~ion :u~ti~f 
.· )"tlrel'h~! _such :as$U:I1]pllon,_l$ corr~~t or:·:.mc9r~ect. · · H ··Js RaJ ·Jt.l!,~l.f'trpng. 

• 'f• ~ ; .. : ~ • • •• •• ~.. - ... _.' ."':'··~- - ·.·'-'~'· 
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the :~pp~al. ,Ass~m~g th~t ~b~ q!l~sti~.n ~as: n'Ot on~ w~r~~Ate·~-~by ,. ' .. '- ,~-~~/ · -:-·,;: 
· sedion 342, foe accused's .def~nce 'hav•ng be;::n that what he ba-a ~tated. ·- · :A·B.· n· :. A .. },·· ·} 

• . th ffid . . t . h' . I d th d . . h". ·. th . . AS u . • tn e.a avit-.was rue;.t~ .. IS•tnvo.ve . e a nus~10n on .·ts par_t· at - 1~ . - :_.,. <0 :- . :·:'-;, 

w~s he who had made the affidavit. No. doubt 1t has been said ~hat ·an KING·J:!:MPERcitt:< 
.· accuse.d person. c;an consent tQ nothing-- see The A ttorney-G~nera{ of ·.- ·. - .- .. ·· · · •-· · 

New ~ottth W(lles v. Bertrand (q) and . Queen·Em'Pt:ess v. frlurarj{ 
~qMu,ldas (·J). -J,'he observMiOlr however . refers lo irregularitie~ of pro-' 

. c~:dure, ·and ·'Yant-of jurisdiction. •An accused can make ad.mi,:;sions,of 
~~CIS . <\t. his trial which m;iy relir·vc the. prosecutiOn frOm bringing. evi-

. q:~nce to prove .such ad~itted ·fac~s. In England it was tJ:;:e practice o( 
the.]udgt:s at the Assjzes to· refuse 'to. allow· Counsel t0 mak~ any admis-
~fo.n ·.when the charge was one of fdony: in a case of all i~dictment 

. fQ,r. p~rjury (a misdemeancu.r under the-law of ~ngland) in which the ' 
· Mtox;n~ys on'bo.th sides.had agre~ct berore th~ tric>t that the rorni.al proof 
snould. be di~peosed with ~~d that that part of the prosecutor's case 

-should qe admitted; ~or.d .-\'binger said-'' I l:annot allow any _admission 
t~ ~e made on th.e part of the defendant unless it is made at the . tr!al 

"by the defendant or his counseL" See Re,(t'na v. Thornhill (8}. This 
show<s. that the accuse .! and his counsel migh~ have admitted racts at' the 
tr·lal, A plea of guilty as an extreme instance is ~.n admission of the 
facts 0~ which' the cl-.arge_ is founded, as well as an admission of guilt 
in respect of them. A confession is also an admission of facts as well 
as an admission of guilt. An accu~ed may .confess at hi;- trial as wen· 
as before it. There is no provi,ion of law which says that the accused 
must eit~r plead .not g_uilty and deny all facts alleged against him by 
t11e prosecution or ple:-ad guilty or c.onft'ss. There is nothing to p're\'ent 
h!m from admitting.some facts, and pleading that on those facts, or thal 

. by~ rdson of other :facts, he is not gl!ilty of th~ offence charged against 
him. . · ... 

.. A defenc::e founded,. for,mstance, upon the right of seir·defence .nu~t 
· IR~icall>-: b.e oase9 l!j>P~ t_he adm_issi?n o~ the accused that he com~1itted' 
~Jl . ~cl which pn~a f<ute was a c:nme·; . . ' 

lf th~·u ·an :1 accused !ll"iY at. his trial adq1it facts, ther_e appears,: to_ be"' 
no strong reason why the rnle o'f eviden::e that what is admitted need . 
n9t be proved should not apply· to any fact so . admitted. I -guard 
m:yself howeve~ · fmm say.ing that this would apply to every case of an 
admission- If the accuseJ:l's d .;fence in the present case had not been 
what it was, that is to say, if it had not involved the admission that -he 
had made the affidavit, !.think the admission made in answer to the · 
unauthorised question oi the .\1agistrate would not have relieved the 
prosecution from the ol,>ligation to prove by evidence that it was the 
~ccused who had made the af.idavit. The rule can only apply to 
admissions ma·de. in due course of procedure. _ 

Under the present s2dion 254 of the Code of Criminal Proce~ure, 
the Magistrate w,as ~ustified in framing the charge against the accused 
before every es~entia.! pi~ce o~ evidence i11 support of the prosec1,1tion 
h<J.d bee!l taken. · Section· 255 requires a Magistrate to take the 
ae~u~ed's plea iniin~diately-after the ·_charg_e has l:een framed,-a~9 has 

:· · ·... (6) (1867) 36 L. J.P. C., St. - I (7) (i888) I. L. ·rt. 13 Born., 3g9; 
· · ·· · ~s) <i_s~&rs ·c.-& P., s1s:· . -~ · · · 



= ~ii·.·: ;~:,Q.i\y}t;i\~,:nTh~MA~:.~~tipt~i~f~:· · .. · 
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fPc .. !<J~~·~; <.' - ~~-~~~:··t~ad a))'d ~,e:~pfaiti~:d tq_ ~tJl~ · aC'CliS~~ • . ·.If when· givfng ·Ji_j~ .pi~:·br1 

ff.>~·:;~;: ·:; :.:;. . . . . ~t~ting: ·li:is·.defense tb~ :~cc.~s¢t¥ vqluntalill,'ad~its .facts_, ·.w~r~ .. ~pp'~.:rrs 
:~~~~;:&~~~- -~~~ . , 'tp':-fne:'to be. i1Q.:f!ece.sstty ·forA he prose~utiOn. to call evt:~~nc~ ·tP;-Pt:?v~· 
· i).fi~~~·P.Eioa,'' such fa:cts. · T.o do so would-·;only enta1J needle-ss prol6ngatJqn .,qf;;tbe 
-.~< .-'· ·:.·L . · . tri~I. ., Even if in· the present' c.ase· the ex2minatioh of_tlre acctt~.ed. is,. so 

· · · · ·. ·;~ ~o· speak, expimg~d. (rom the re.cord, and left O!f~ of -~on~ideratiOI1, ther~ 
.·:appea!s to· me· to .,b~ 9n· the r~cord· in the statc:rmerit of: the ddeh~~ M 
the acc?sed sufficient :to show th~t he ~ad mad(!. the affidavit, p,art of 

:.whieb '\ly'a:s alleged to· contain fals~ st~t~ments, an~ ccmsequently;)n g1y 
op\niou, the convictiop wasi!ot defective ·merely by t:'eas;m of ' there 
being ·on th~ r~cord no evi!lence of t}:le id~ntity ·of the accuse·: with the' 
a!leged perjurer . .. · · · · · - ·: .: :. . · . 

r would-tlierefore ans-yver the question referred in the: negativ~. . 
,:'H il'r,tnoll,- J;-SeCtioz:i 342 of the Cpde of Criminal ·Procequ~e · lays 
<J.own, tha~ a~ accuse~ m~1 be e~~mfn~d ~o. ~n~ble. hiQI .to exp.l~jri .any . 
mrcumstances appeanng m tile evtdence agawst h1m. · · 

In the present case an. affidavit duly sw-orn and ·purporting to be 
made by one Abbas Ali, son of Baker Ali. deceased, petty trader resid-· 
ing at Shwegyin, was put io as evidence against the accused who is 
called .Abbas Ali; whose hther is Baker Ali, and who js a trader living 
at .Shwegyin. Under section 8o of the Evidence Act the \.ourt must. 
pr~s~e that this document is genuine-; and tha.t any statements p.s to 
th~ c:rcumsh~ces tinder .which .it- wa·s taken, purporting to be ~~de by 
the -person signing it, are true. · It is ccr_tainly evidence again~t the 
accused. and purports to be . m~de a~~ signed'by himself. · T£c·affis}a~it 

· .contains the following :...:__ · · . · ·:,..... , 
, 

11 That I was present at 3-30 P.M. on '31st July 1905, with : my 
'brother Ismail alz"a~. Po Kin, at the hou8e of R. Pint(), Esq., ·Stibdivi-' 
siona) Magistrate of ShweWin, when CrimiQal Regular ~o. 52 of 1905 

. . was called on for · h~aring. ' . . ·• · 
· ·. 1Vlr;-·Pi~t0 in }lis eiamlnation,in tliis ,case as-a .witness says, a Abba.s . 
~·Ati . k :the. prdther: -Qf the · atctised ; I~mail"aHfi~ :'fio"KinY :. . . 
· ·· · "!fhi{prese nt"criniinal proce-edings ·ar:se ··out bf ··inc·ide.nts: sai·d tQ 'h~a"e. · 
. taken place· at the tri-al of Ism!l.il alias Po Kin. When . -Mr. 'Pintq sl:l id 

that .Abbas .Ali was the· brother of Is~ail alz'as Po ' Kin, ·he. wi s 
evidently referring to the accused, AJ?bas Ali. This sb.tement of lVb··: 
:Binto connected ·Abbas Ali with the Abbas Ali of. the affid:ayit. . 

· Under·these t:ircumstances ·I am unable to h9l_d· fhat the ~?-g,str?lte 
was :wrong under section 34=? of the· Code of Criminal Proc:edure in 
asking the question that he did, as the presumptiop was that the 
doeUIJlent was genuine, and, if . so, coupled with .Mr. Pinto's ,eYi9ehce, . 
it·h}ay be presumed to have been-~igo.ed .by the accused before· the· 
.C9urt; and l}O 0ther. I cann0t ~ee that there was ..any. l:rappihg of hi:h 
in'to;~in .admissi:o.n .. He was asked to hplain wl:.at wa.s aga.in'st:him; and. 

· i·fwa{open fo him to. deny signing .tlie affidavit. For thi~j~:l!:§Oi(aloile:: 
1 .I ~o.ul? ans_wer; this refer~noe in the .negatiye. . .. . ,;: _} ·;: . · .~ 
l ? :V:l:>Jed .tp the foregOJng, relT!arks, I concur ui. the- am;;we:r ;· tcHJ~& :; 
· ref~·terie~ p~pP,o~ed Ly the le;:t ~ne~cl,._Chief.Judge. . . . -~~-.-~;::.~ .. ::-::·j: 
.·· ·:·l-r:.w,(n, .J.7"=l··,):l'?-ye·li-ad th~ ac}.v(!n.tage, -Qf seeing the judg~ent.'·.qFMr.f; 
. .Ju~ti¢e'HaftJ.lp!'I; ·~}hlgh : ~e,ats .\vi~h .a: ': poivt' .w.h.ich wq.s . OV~l'.loo~~~~v~i~W-:' 
at~~~e he~rjn~ of}he appeN;·a:~<l: aqhe ·?~~ri'ng of the r¢f~-~~n~t: ':.>::·:~':·:~~: 



:{·:t'~W~~-·fttrl. '- ~~~-1:·aut.:f'~G:s.- - ·· - ·· 
. - .... ·-·--.~·········'·~.·.~.-·;_~.·.:.~.· • .r.:.·.·.:~s,,.: __ :.·.' ..... ··::~:· .. · .. ~; .. · ".· . . :, ·- .· ' .. ~~· .. · .•• · .~ ... : ··!~. ·. '. . -.< .. :_:·~·· .... c·. .... · ~ -, ~ . . . . .. .. .. .. . , . ·~ . ·····;. - ~··:t •. • ... : . ~ - .. " - ... -

·;~ .1. coii~h£ ·~ith .my··.Se~~e·d .·~ol;~~i~e· thaf:i~· ·thi11 pa~tf~~i~~-I~~~~-;~~~!~f:~~::::;.·,;;.(:t9.~§~}:;.~ 
·:q~~·s~I9.n· ·,rni~·yo.u:~a~_e.~~is· affid:avit,, etc./' w~s:.a. pt~p~r que~ti!Jii~·~~~:1-.:·:;~\~~iM~X:ti~ 
.. '\Vlth(n.tht;·>.terms ·of•secholl 342. ·oC the Code :of .CnmmaJ .·P.roc~dur~. :: ... ~ ;, :.';·~il·. :.. · ·.···r.; 
<bec·ause. the affi'davit itself, compared. with, the description atcus~·d gav~:;.~·l(i~~l~~·i>·~i'6~~ 
;_ ofJ.ti~~~ILj.t his trial, was sufficientprzma fade evidence of i<;Ientity;. . · .· : j ·: , ... ~-~· ·:·· <·; 
:·(:,But~oti · th~ . assump~on .toat the question ·was ·IJot warra.nt~d . by ... 
;-;*eCtio'ri.342, I :~onctj'~ i~:. tlte ju_dg~e~t of the Ieayned Chief' Ju~~~·. · To'.:· 
:f.l{l!< the question u D1d yon mak¢ the · affidav1t? " was at ·most· an · 

:;:irregularity ~ whrch (jiQ, ·not occasion any failure of justice,: and se.ction 
,·$37 -p·r~dudes ~he Appellate Court 'from . reversing the 'Convictitm · on 

·:aecoum.>pf su:ch· .ir~gulaf.ity' .. It cotJld-be ·cured by takipg·additional · 
. ev.id.ence' und~r section 428 if the . accused had not in his. defence 
·,aamitted : ~1aking the affiqavit. · As: this was admitted ·in .. his. ·d~fenc~ .: 
:~~ere i~·: n(jf~ing-to '-b~ cured, a~d no necessity to ad~uce any evidence 
;,t>t )Mntitt.-~ · . : · · .. ·· · 

: .•· , • . ~· '- . . . . :,; :~ .. ':;'•':::>": '!'1 

Before Air. Ju.stice Hartr~oll.. • ·c,.imina.l · 'llP.'P{qJ. 
:"" ... · · . . .. · ,:· .· No!;:2'{§ ;' · 
. .. .. . SHWE· SIN AND ANOTHER v • .!)lNG-EMPEROR;,,. . · . . of i9.(i§;,, 

ConfessiOIJ.S by accused persons-duJy of Magistrate- Criminal P.rocedure c?(te~ ... <:r' •. · :--- ···lh::· 
· ' . · · ·· 1898, ss,'i64, 364. · . · . . . . 1 -tme:r.:J.• .. : 

It is the .imperative duty of a Magi~trate, before ·rccordingaconfession, carefully·/ · 
190~·.:· · 

to examia1e the accused ·person and· to the best of his ability satisfy himself that the · ·· · 
· accused .doe.s not speak in consequence of any in,ducement, threat, or ·promise;, but 

that his con£ession ·is.p1.1relj vol~ntary. The omission of the Magistr~terto.question 
. the·ac~tisM person before recording a confession is a fatal defe~t, w~ich r!!nders the 
conf~ssion · inadt:nissibl; in ~vidence. The argument that the omission · is merely 

· primti facie ground for S\lP.posing that the confession may not have been voluntarily . 
1b.ad~ a,nd ~hat, if this presumption.cari be rebutteq, the 'Confession is admissible, is· 

· untenable. · . . · . ··· ' 
·. · Thein Maungv. King·E~peYor, rxgos) 3 L.B.R., 173, cited. 

Ng~ . Sh"':Y Sin and Du Teik have beeu conv!cted ~y the. Sessio.ns 
Judge.of'Ten:aS$erim,under section_398 of th~ Indian Pet~a1 .. Code and . 

:·,s~nten.ceq}<;> ·u years~ transp'oi'tation each, in that they: l\'en(two of. 
· t.hose who' dacoitedothe ·house of one Ta Shan on the night of the· 
2 rst Ja~uary last. .. · · · · · · · ·· 

'They bo~h of them have ma.de coufessions and the quest:on arises : 
. whether these a.re a_dmissible or not. The <;onfessions w-ere taken ·by 
, ~he Township Magistrate;; Maung Ta Dut. This officer · states tha:t : 
-when he examined Maung Shwe Sin, it was· only after _re<1ording his . 
. . ?tatemerit that he ask~d hiin if he made the confession voluntarily,_ and-

as regards Du T eik he ·states.: - . . · .'. 
·. : I ask~d beth Qu Teik .and .Gandama, if they wished to confess. voluntar.iiy · 
":b¢fore 1 took:· down their.;tto.nfessions.at all .... ;· ... :I did r.ot ask..Du Teik whe~h.er .he 
:.wished ·to 'm!ike a confe5si'ori voluntarily .until afte1' I had recorded his confession. ' 

.. y e~, (diq ,ask l-iim ~e{j>~~· .l recortled his eonfession. i said, ' T(lab4~ _qi!ff.~!L 

.,:;pyaut:tg{llet. p~ m.i lu.' After recordi11g the confession I asked hi.m bow long .Jie· · 
:·:. fi.ad b'een' in' custody. · I- asked him· if he had been ill treated by the.Polit;:e,' J:>iit 1, . 
. ·~·:di4 .not ;ecoi:d this ques.t.ion. ... · :. · · .. . . · ;: · .. ·:. ·[·· .:.' ~· · ··,., 
::~ ~ \~. hi ;c~~m~nti!lg .on . ~?is- evi!~ence· the Ie:mied Sessions·"J~~ge. , r~~ · 
;::· n1·a'r:~s ~~""7": , . .. · • ·: . · ... _ • . · .. ;. ··. . · • · · . ·• : ··: ·::·; .:.:· ·. , .;··:;> ':··''..- ; 
l :,,~ >~~il:~t~ei.pJ.es~n"t- ~as:~: tlie .. Magi~trat·e omitted t~ put .,a single qil~t:ioli-. io fhe:: 
', ~e;e·?se.itf,PJi~ T,eik:··~jt~ :.a :v.ieW;)<> ~nd out. whether . the· .confessrpn: ·~Sis' y'oliir:iJ~ry ;.' 
. · yn~•l aRer:.~h~!=P!!fes§•qn. }]~d :been tecorde~. . Hll ~ook h!m ~o ·the. ~4qng!e· all~ q~ . 
• : 0 0 . . .. ~ . ,. 0' 0 0 ; : 0 "' • 0 0 -~·. •' 0 - ·••• 0 0 0 ;· ~ : ~. M • :- ' •• 



li~;~\;: ;•'; ';:l'i~i1~:jltl~~;f~ili91~~t:~i~ 
t·~:~.;;·;;<;;v·~,. /.:.· i ,;. ~::., · tQ'!$uppose;lhatJhe· confessign· would.· be "olun~ary;· ·and.' 1t Is,.certant··9f.At/ eve.n5. &oi ~ 
w~~}:~t,~~.P~RO~,; 'S'ti~li: r~asgn: ;W.:is:· i)~t inapj'·w_ay' t-Qe Outi;o·ile of deljb~ra(e !iue?tiofis '!,VI)ich:h(:.:liad ',' 
"'~ ....... , .. _ · · · :·p.tit)or th·at pur,P'ose. . . · . ·.,·· .·.: .. : .. . ·. ·· : · . . · < · . · .-. . :,< . ·;: :·:: .. ::: · .Y• 

:.:::.'--~--~he_ S~s~!~'jf~· J tt~~~·• s~~9~~q~e.nt:J ~.ref~_rs · to,.th_e~ '~·?rd~:;o.!:"~r;:J~stice . 
~"~9~· m Hi~ _cas~ · Thez1J::Mczwnt y. /(mg-Empe-r.or::.( r}and ,~~!t~~·~?.:"'T- · ... •· . ~ 

.:.t):ns tt;l!e thaqn th~ «:ase of T!1eit. :JY.<:ur,~g IVJr. J u~tica Fox;. s:n~:l;~}n : the: 
· p~e,Sent. case. no .su:Ch enq~irj w~s made· and.In my judgm.el)t the c()~(essiotii)fiust,he: .: 
· entirety ,rej~cted and'noi:· t;1ken into consideration' but · I 'da not uiiderS'taii'<lHnis ·tir · 
mean;. that, if t he 'conditiol)~.of. section 16-1- (J) are not 'prop~tly, i;,O!l)pli~d.·\v(f,h,: . .the . 

. ·¢prJ~~~I~n ,q?-'a- . ~lJi~ ~rre_gtii'.J.rity .!?-·ipso facto wort?less. a~d . i[Ja.Qrn}$:;.!~ .~~:;;,-, :'flii ·' 
' l'!ll.l,S?IO!l or· ,aegulanty Is, I take·1t, .held to be przma f.tc'e grnuJ'd for s.upp.'O~I')g, . 

i ~h.a.~ ~~e confessi'o.n may not have ~een voluntarily .made-.in:lu~!es~ ~he.pr~surJi.J?.troii · 
!ica:ri\ bert;butted 1t ·cannotbeadmitted.: · · · .· .:·· , . . ... .. ,~· .. :· 
: . . . : ,;' ' ' ·• ,· '. ' 0 • . . " . . -·· . ' ·. . - ~ 

:; . ~.ftl.~' t\hei). ·proce·ed.s to disct,~~s Jip\y t~ e -P.tz·m<Z fa_ de. .i_nferen c~: p~s ;~ee_ij\ 
'"i'~ptittbd. · 'ln my opinion. the learned Se~sions ]lr<1ge 'i~ loqki'ng:atqlilt 
' important matter in~ wrol)g .light. It is -the imperaf,ive duty of ·the. 
Magistrate before recording a confes.:;ion to carefully . examine the :' 
accused p3~SOn and to f9.e best 6£ his, abi!j ly ascertain, that he iS· net · 

.. ~,i.sfli.ng ·to _ s_pe~~< owing to auy'iiidticement,: threat or. promise,'but tlia,t , 
.his conf{ssiori js purely'voluntacy. This is espeeii•lly 'i1ecessarj in thi:;; · 
.~ount.ry; whe·~e th.e Police are sq prone.to in:luce pris~.J)·ers t() co.n£ess, . 
and .w.her~ eV.i4¢nce is so fr:equently mahu,factured·, and~Qlll!?.tiinl's'~iri .. a: 
'sRilfUl and' not a dumsy ID<!Mer, so that detection of . tJie r.oariufa¢~u're ·; 
:is 'difficult .. · The omissibn of the l.4aglstrate to ·ques}ion the::aec.u:ied ,-· 
ip.¢i'~on bef.p,re reco~diog th~ confessi9'n as to the ' vo)1.mta·ty nattif~rq(IJ · . 
·}~~- in my. q'piniol), .a f <).tal de~ect ,and a defect that rerfqers ).t. imi.dri:J.f$~iole . ' . 
. I~ the .P~eSeiJ.·t cas~ the ~agis~ratc allo"':s that' he did not question- t\1~,u.rrg . 
Shwe Sm before recordtng h1s confessiOn, and as r:~garqs .Vu·,. T~.ikhe·:· 
m.a.kes ·confra.dictory and unsatisfactory s.tiftements. ·As':''far ·.as · the-·· 

· res:;6rd_g9es, each- .ma.IJ. was only once asked at· the pnd of: his·· s,t.it~rnebt; . , 
::whe-the~· he ·c~nfessed . voltin tari ly o·r-.-was"·indtrcrd. to · dt- s·o. ,· This :"¥yrt§_~~ 
not·a . -?.ul:fl.~;ient :,r:eq~i·re'h}·~-nt ,with·- ~~~ · .P!''vis!<)lis··of s~dio~ ·' ,94: t3. )~ 
Therefore'.ur my opinion the re·.racted confe3slon~ . .:>f- Maung:Shew Sih · 
:arr9 ·ou Teik must b:e .rejected entirely as inadmissible _in ·evic!:en~;-~: 0: 

~ri~inal R~vi4,~~n. < · ... . ; 
.. -No,. 282 of . . ,. · · 

. <> .,_ . 

· · . . Befo1'e-Mr. Justt'ce lr1vz'n, C.SJ . :· . ... , . . f ·;. MADHUB CHAND~·A:··RAJ;' , 0 
• ••. 

. -. '. 1906. : .: 

· ·liay Hith, 
. 1906. ·. · .. 
. ___.;. 

-. ~lNG-EMPEROR v. 2. KOYLAS . CHAN.DH;A DAS. · · . ·_-
. · . . 3- SUL!{AN. _ . . . 
. . · - 4: DUBAS. . . . ,' , . 

1-'ers'O,~aling_ another befoh iz p~ssp~rt ex:Jmilii;zg. o.fficer- omissidn ~~ apfteiir bif~re> 
: · ,: . iuch pfficer,-ojfl!nces ~ committed-;-joinder of charges-In-.liatz Penal" Code' s·;.: .. 
·.·. :·.':: f~8,._§Pid~~nic D{seli:ses ~ct; 189), s. :;...:>::Criniina(Procedure.VorJe/~s.~,'2jJH!f~:Y: 
·; -:':.~;f~hli~ :Wh~ mei:el :,; pe~s.01i~t_e.s an~th~r. \>"e.f ore ap · ~fii~~~ : ap_p_oiAt¢,~~ ~i:l~~j}fF;ih'~l) 
}l:p.J~e,mi~}?.!;s.ca,~~!! A~t~ 1 ~97~ does not commit the Qffence.af <;:hea~lrjg.py _R,Z}.l~qiJ)1t,ip;,r';:;, 
·under sectton · '419 lnd1an Penal C.6de. · . · : · ..:. · . · : ·.· .. · ·: ,,: ... -:::·.-<>' -~~~~ 
.i .: ~~n·,~tteo~,i;iln:?.:~~· setJio_n~. r~.s pf ~he Indi:m. Penal .C?de . ~e:~d -~ ~;~fs;~:~ · - . . . .. 
the ~'P.!d~t(J~c·~:P!~e:ases ,,A~t;}897, Is :no,t puqJ$hable With I'Igo~ous · ij'iip 

. 1,1pl~;s.s;';'P,~}~,R~.~~~* f~~nd·,t~~~ da_nger .wa? thereby . c~~~ed 1P c}l~rn~~)f~ 
•C?r ~f~~Y: .:.,t;:c } ;-; .· !'' ::. ; ·. .·. \_' .. :,: ·_':,' .· ~ .··,: . ; .. : . .. · ' : • ·J :~,:{'l;;:~~f:P:: 

( r):'.(.12t!S) ~ U :.B,. R;, ~73- _.,. 



:':: : ~~~0~#·~;, w~m~:!:,~:~~i::~~~l.s~t~t~;~tJ~ 
· ·a:n d·,D u has). were. trie<l ti,-gethe:r a it >on e. -trial. ' . The-:fatts found · ptove:a~-· i~~ ~--:,~· •;.t;-:~6·~; 'i 
xwere. t;hat: ~6yl~s .~J;td.-,S~!kan :u-riveq a~ A. ~<}rat;> ~Y. mail ~t¢~~er Q~· ~zttf!;>~ {: :_¥;.. \:{i. 
~ Q~~e~J:>er· x-gos .. - : :r_h~y -_.i·ere a:flowe~ to land·,an_i:t w~r: ·(~r~l?qe<l Y>'!tJl~>:·~~P.!f ,-···.~> :~:~~~ 

-~~pas~p~rts,. appa,rently._~ssued u~der Rufe VIIL(~) _o£ No.bfic;abo~ ~o. 20Q1y ; __ , »~.~~~ ~- .{~; 
dafe~ '7th _qctoher 1897has ame~ded by se.ve~a·J other Nohfipabons, I1;1 . . . c ·· '· • 

· th~se ·p?.5?port.s - .they .l>ihd t~tcmsdves to appear aaily Jor t~~ ·next' 
-~~c<;e~9.tj)~:· ten ~~Y.s, _,l:lefore. the _passport exan:Uniilg. ~lnc~.r; . . _ Qn 31s_t · 
,D,ece.mlt~r,.-Sulkan .dtd.:not appear, but sent. Dubas vyt_th ljts passport, 

::arr,d O.J:!!l.as __ persQnated ~sulkan pef_?re' th:e p~sspor~ ex~rmf!ing o~_cer: . 
.'~.t!<6-\.v,~~\<>!l. ist Jariua,ry Koyl~s _dtd DOt appe~r, but sent· ¥~~~u~· wjt_~ 
hts P<l~sp6rt, and ~adhub · personated Koylas before - l~)e : passport" 

· 'e~am!{-liog offi·cer, . ·On · these facts Koylas · .and Sulkao have;.been: 
. cohvje~ed ·of Risobeying .. a.lawful order of a public serva_nt1.urtder..section 
,:1.8R ·. R'enal :Co9e; re~d'with.sectjc,n .of · theE idetnic Diseases-Aet-'t_8 :··L 
\ if : .. ,_a: J.~., ,e~n .. u as .. ~v~ _ee_n convJc c -o a empttng· _o ·c t:aX 
rlhe·passpQrt ·examining ·officer ,by personation, . und~r s.~ction~ 419 and 
.5.J.I' ohhe, Benal Code . . · .Aif four· were sentence~ to ten d~ys' rigorqns· 

.· i-mprisonment. . · . . · · · : , .. ·-·!. 

, , The :act!" for , w'hich $ulkan and Dubas were conviCted were entire'ly· 
di~tintt from . thgse. fof which Koylas· and Madhub V~<'ere c<iny.ii:ted._ 
E~;en ifJ{Qylas awJ Sulkan ha,d absented themselves on the same 'day· 
(which th¢y di~_::,{ot) it_ would ·not be lawful to try them t0gether. .The 
.trial WqS :meg.al,:' and if the ·a.ccus;:d had ·applied for re.vision it would 
have been.,·n.ecessary to 'set ~side t he convictions. _ . · . · 

Section ~88 Pe;nal Code contains two scales of punishm~ct, one foi: 
discbedic;mce which tends to cause risk of obstruction, annoyance or. 
·i.njuryo,to '(lny pe~sons lawfully employed, ·and the other £9r d_isobc;:di~nce · 

: Whicli tends:to .cause :danger to human life; health or safety, . etc: The 
-·PU!li$_hmei;It. for the foimer: -is limited to ·sjmple impriso~rr.-ent f9r ·one 
··!npntp.or. ~-s, ._.:?.oq 'fiqe, oc.bqt}l . . • Tlw punis.hment (o_dhe.otil~r ·n)a_r: 
-~~Jen:d .~0 _rigorot'jg irilp:risonm·ent, for six months, _pr!.Rs. ·.11000 fine,.. or 

·.-b~th.; · Sect~on · 3 of the· Epidemic Diseases -~cE'tl d'oes:;not '¢"pr~~sl;r. 
apply tlie'.higher scak of punishment to e'very disobedience of art- drd'er 
tnd.er the ·Act, and therefore in my opinion the sentem:es of ·rigofous 

.itnprisonmeQt are ill~gal, _as the Magistrate has not expressly foJ.Jnd 
that the 4.isob~djenGe tended . to cause danger to human life:-pr. beal~h, 
'M:>reover I do not thi'rik he·· co.uld properly .'find that it caused sti~h 
~~nger, wh~n th~ accused were not in fact ·suffering from a_ny epidemic 
pisease, : .The imprisonment 'ought to have been si_mple. 
: . . T):Je conv_ictjons for attempting to cheat c~nnot be spstail:ted. . The 
J;~,~ts. f9und .do not come within the,-definitio:-t of cheating. It Iil!}J' be 
'S.aid th,at \the accused by . deceiving · the p·assport exa:roipiJig e~!fit;er. 
·~~t~~p.~~q to indt;ce ~i~ to abstai.1 -from examining. the . p:r~ns ,~npuj' 
~~.ey p,ersopated, qut tt.!S not ~uggested tha.t such abstentlqn was. h~e!y, 
'{q'! p'~l.l.$_e';~riy: (;l:'lng~!:_ or harm tc the officer. : ·,- : ., _' .. _. ~< · .. : .: 
{i~i).~Nis;;,~~fifl-~.c:~s~-~y Iot; m: tp c~~Jii.~er wh~ther th,e tvir? ·-P:~.r~:~~'~jot_§, 
:f:BJtl:i{)?.f. :c;8nY~cted · of abettmg . tlie dt_sobedJe~'Ce .of the _ persoi)sJ.!J~:t 
,p.~:~s~~a;t~·~f .. ;Sfhe,·:>entenc~s have long .ago expired. I ~oui~Ji~~ !a~N!Jf. 
~H!f~ . "· · :;~~iJ-~ed .. P,f:.any offe~c~ :on a -tria,l, wbi:·h 1ya~· ;f9~d:L!~t.ed 'In ·. :· ~ .·.-;n ,\· ·~ ·~. · ... -: .. .. . . . . - . 
JW.· .. , .. ,,_~~m,n~r:; ~ 
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0 

~-__ .. ·'· Lc:ntaig~t-!or appe.ll~nt), '':' ~;, ; '$5>.i;: 
-: ~-ij'icl.e~c~"f/~o,.ofof'n~tu're, ~f toiitpnts. o_l ooti:es· or Ptti:kilg~:s::;.;,49c.aiJi'e,::\~p(:~~ 

·:~.;-2t~e.-kppeli~nts were 'convicte!i of p~ssession:'of foilr pack~g!!f.P~:-~~~,trie;··~cic~ 
::'riontairiing; ·eight · bbttles. c{ · OJlC.eighLh ·ounce eacn·. ·· The. convrctl)1g'~M~gi~t'r-iite 
~:.W{ote _:~~<~-~··:·_ · .. · · ..... · , .. . · - ... :-t..·· . .- -~::.'.:~! ~. 'j~l:.~-i- : t~·~- · 
.:;"~};t.Tiiat,~he p::~ckets contain bottl'es·_of .coca!re is s.uft,ici~p:tly· s_hp~'n ; in l~~~~l?ickit~ 
-·~.an~ .~ottl~s~ t~em~>t:lves .. ,'f)'t~ bundles or p.licket_s are s~,tac,~, ~he' -~~.t:t~wr.appet 
:.~·bt:IP,~ b!!le ~aper on w_!ltch 1s ·~.he label 'Cocam.~ m~nufattured·, hY:.E,;::t..~:~t.~k,; 
!i.· Darmstadt. n • • , · · • , t · • .. ·, ··~. -~·>'· ·' ·"; 
:•; : :C.Eath).'~n'dle ·con~ai~s ei81it· bottles or one·~igJ:Ith ounc~.each r at)d:~~h bdtile h'~S. 
: !t's':~ap's.•,i!e · ~d outer t_tss~e. p:ap;~, · wr';lpper m6act.alld l~b~!led - '~.Qcam.~ "}!ii}Uf.~~. 
~·tu~ed.by ~· ~arck, Darmsta~H'"' . .. •· .. , . ·6 • •· ·;.. '.:.. ·"·· •. • . ;,, . .fto appeal, 1t was con!ended th~t th~re. was no ~vtdence that th~ c'.~ntents C?rli1e 
-bottles,were really cocRmE! or an mtoxtcatmg drug:-- . ·'.' ·· 
. ''Held,-rl hafin view or the w,a·r of per. pie in this country the circumstances dig "t1'ot, 

. go to prove beyond reason.ab.e doubt that the bottles containe4 : coc;aine~ : The 
. Magis~rate should have taken -.;·:~ence on' this pojnt. · · . 

· Convictions and sentences set aside, and accused'' acquitted. · • . • 
. c{}t,etn·EmpYess v. ~aw Aung, P. ]: L B., 369, reJeriep to! ··. . . - .. , . . . ·.-: 

; ... ~fhe· l~~ appel}a.!"tS have been convicted or'belng iri2.QO~S(:s;Sigh Rf)d'~t 
Jj1,1ndks q£ co~aine, each bundle containing eight bottlis :ot·~o'ile.;eig.Jit!i~ 

. Q·unce .each-. ·One of the gro~nds:o£ appeal is that th~r~ · is: n·~ evi_a,e·~~~ 
.that .the contents of the bottles ,or p.ackages.are a~jn'tox:i~a.i:T~·~. drtJi?; ot . 
. C]:oc.~tne,· and the ·mere labels are ~ot su ffic1ent_ evtdence •. tJ)C~;t;, ~~~ ~Rn· 

· .tents. are. an in~oxicating drug for the·_ptirp_ose·.of. a· .crirriin.'al ~o~v.i;~t_i,g~'.~ 
_.; From tlie record it appears that ·the· bottle~. wer~ i.'i·e.ver .·se-~£ (o t,lJe· . 

. :.Chemi'cal ~xaininer to be analysed. 'The Magist(ate writes·:_:, -- '::· ~~: 
: ·_ 'Tha.t th~ 'paoketS'i:ontain bottles of cocaine is sufficiently 'shown in· .. fhe !p'aik~ .. 
;· ~nd.)o~t~~~· i_}Jemselve_s. The bundles o~ packets are _intact, the ~'ute_r~ w.rapp'e·r 
~~15~iti_S'\>l).te~~pero'rrw~i~~)?. the)abel ".Co~a_i·~e. man~facf~re'd t:y ~: M~c~~;- oa.· -~ 
:.•sta1It." .. E'ach'-bundle cor;tatn~eight..:bbnles .of:.-or.e:etg\ltn· ·ounce .eacli ;, ;a-net -: 
' bottle has Its e;tpsule.arrd outer tis~ue. pap,er \vrapper. in.ta-:~ ~uid. la?.eiJed . ~'JJo£~fik 
· inanufactured·oy E. Ma.rck, Darmstadt.' · · . .. . · · ·. ·, ... -- -~ . : · 

· .The pq!nt for consideratio~. is, .w~e.ther under suc;h dr<;_t!mstance~· it 
~ay be . ~aken ~s proved, 'fhat the. ·l=lotlles · cont<!-iiV~.d·,~C'd.;c;lme:·:- Tpe·. 

·, proqaq~li'ti_es ·are, that .~hey did, but· can it_ be. tak_en ~s PFOJed. acsQrdiqf 
::·to the .rule~· of evioence, tflat t~ey ' did? · . · · < ...... ' ·~ · ·· <~ ··~ 
.:·· ·According to t]le Ev~Q.ence Act. ~ fact is said fo· be .. pro\;'e.q, when, . 
· afteiconsideriog the matte.r.s her ore 11,, _the Courf-eith¢r !Jel.iev~s 'it'fo". 
:~x{~f,·.or ·;c?~siders its existenc~· s·o. ~~obable ~~a~.a. pru'4en~ ;ma~_ ~ug~.L ~, 
:~.~d~r :t_h~ ·c,~~.c)llstan~es of'the _part1c~lar 9ase, -to act up<;>n-t}le,~s~P.P.?~f~: 
~~~Q~ ·t'ha~.jt exists. .. . . . . .. . . . ?{;. ·.: ::··:.:5~!"~ 
. ~: A:!D~;~h ... strict~( deg~r.ee of proi:>f i.s o~;qui~e~ _:P .C~imi.ral.-,~~Jo~~~~gjiri~: 
.,tlta~ ~~ f'vrl,ones! and 1t has been. ~a•? :'~cnm,~a,I p'ros~,~9;W,~~f~.~~-t;t~':~ 
1pers.qa~u~.!lJ~f g~tlt ~Hst amollnt to; 11 s~cn a .moral cerl<!-:Jnt'.j ~~·,c'O'p\'lt!c~}.;.'; 
;~b.e .. rni_ri~~'g( fhe '~r~bunh~, -as ··reaso'I)ah!e n1en, . he§6P..4>;;lllifr.~.~".'" ~ .. : ~·::] 
~~.~u~u:\j.<l~·~\ . . :'r :· · .~ .- .. -.: :· .. :: ;--_: .: .. ~. ;:~-~.ii[¥;; -~ 
.~-_, lt,)~~~-.ag~-~~ .l?.~ep,g~t<t :;·. . , ... . ··'" . . ·:c.: · .-·; *<~'J'•:h'··'··~·":'."' 
: ;_:'IHs. tile Jiusiness of: the··p·rosecuHbn-·to britJg: home' guilt to thf51"' " :l'fied~~-tO'~ th~ 1 

tatil:!fat.tjQJ\9.f th~ min$:1§ .of: ~~e jury but .the dqubt_ to ~)le Q.eriefi(dt~w - tl:t~ile~U.\ecl':i 
:J~;,_. ••.;. ':.1;- ;\ • • •,··.,: ... :IG-f - :·: , .-·· '-• ' •, ~ • ·.•· " •• - 4 - "-, ~ _;.;;;)'·, 

1 <'."f'j..~~~··'f',.-:, .:~~i./'~~,::,_"':.o_~~ :,.;,__(:_';:~._i 



!trow~-~-iiiuaM.~:R_o·t··-~~s. 
;..,.... . . - ': ,; 

. . . . . _. ,_... .... ... .. . . 
• .- j·~ enti~te~f ~!l~t. &:e, ~jch ·~ ~;itio~~t\hi~kin~S!: ;~!lSi~!~ ·:~:;~ •ina/ fai~y . ajd .rea:! ~ ;}~1:.~j:; 

son ably entert;un-; not the doubts of .a .x_ac•llat~ m10~,· that has not.the. moral . · · ·- · __ ,: 
courage_to.qej:ide- but·shelters i!selfin a v~m ~iFldle .~!j~is.(n• Tli~y tnustbe,_ •. ,:._, .. ~-~ ~0~-: 
do.ubts, wh•ch men may. ~one~~ly .a~d·c~nsc•entJousl~ enrer am. · . :· :k'~J?;~~-;~;~_R . 

To apply these ·I?nnciples to the present case I would note as f~Uovrs. · :·,.,...:.,. · -~ 
I' tave.:weighed the evidence .;ind see no re~.son to. disbelieve th~ peo.l:l, 

··., 'w,.hen ~.e. says that he fo\wld•tme appell~n ts in possc:;sion or the bu.ndle:: • 
. , ·.bel ieve him. They deny posse:;sion. Tbjs is a point agaips~ them, 
as if.-.the bundles contairi~d-drugs that ther, coutd lqwfully .posses~,. w~y 

-~hould . they deny·pos$essiOn ?' On the other hand I hav~.known cases 
, )n :t hi's'pountry whe.re men ~ave endeavoure4 to. pass off as opium wh'at 

was. really cutch, or something else. There would' be .in elenrent of 
cneating· in th.is. Supposing that the . bundles did · not contain 
co~ain·e, .though they are labelled as cocaine, the accused's d.enial f!l.ight 

: coh1el ft'om 'the gu:Jty knowlec!ge that .they were going to pass Qf{ ·as 
cocai,ne, whr t wa~ not· so, .The conditi0n, however, in which the 

: bundl~s a·n~ bottles were '£6und,·goes to negative any supposition ·that 
·. the appellan'ts liad bee!) o pening the· packefs and tampering with the· 
b'.:lttles, if fhey did originally-.come from a European cocaine manu
facturer. But still anoth,er suppo~itioL >aiises, and toat is, Jthat the 
bottles and their contents did not come from a Europ~an manufacturer 
at all, that they may. r:~ot - have contained cocaine, tJtough they were 
falsely labe!led and dcne up as such by the appellants with a view to 
th.eir Jispos!ngof them a~ cocaiue. Is thi$ supposi~ion s:> far-fetched 
that_it SQould b-= discarded? It is within my O\\"O knowleoge, tliat in 
this ~ountry people do put false labels and capsules on bottles contain
ing liquor that is nl)t of the nature indicat~c;l by the labels. I am there
£ere<pf opinion that my sup~ositi(>n shouiQ not be discarded as far
fetched. Tb~re is ·to my mind a possibility th;~.t these b<;>ttles did not 
.cpntain coca ine, though t;1e probabilities are stronger in favour of their 

: CO(ltain,ing it. ·Js this poss~bility. suffic ienHy strong for me 'to·hold that 
.)t. was not con,:lusiv~ly ptove.d that the bt>ttles c-:>ntained c;ocai cfe ?· 
.Considering. the degree of proo'f~ requ ired in criminal .cases, and with-
my knowle'dge of th·:: wa)'s of ·per~OllS ill lhi ~ COli ntry, J· am of o·p:nion 
that it w.l; n::t conclu:.ively proved that' the hottles re'ally ... ~ld co11tain 

· coca)ne. · There is a doubt in my mind, ~nd the appellants a:~ entitled 
· to .the bt>nefit of it. · 

: r -quite u:1der$.tan I why the bundle~ were put. into Court Intact as 
tftey were. It \vas to show t:tem as found by the ·peon. But the pro- 
secu~or should have a-ked the MagistratP. to have their conteuts ana-l):-. 
sed, or the M'agis·r ate should h,we h~d them analysed qn his own 
motion. An analysi-; \\'Ot:ld have pnt the mall er l:eyond all doubt. 

J'J1ere is ano~he·r poic1t in the · cas~. ani that is, that the · Cu!itf)ms 
peon. was n::>t an Exc=~e officer, <'.ri:l so his action was _ii'iegal. T?~re is 
-nothtng on the reoor:i to s~tow .that ~.e · W~ts an Exctse officer. ·. If he 
)Vas nor,·:the conyic : io:1 "·ou'<! not ne~essarily becom~ ill~gal(!J· · . _ 

' r~et a~ide the·convicti •ns and sentences pass.ed on the accused and 
dfr~~t ~h1t they be set at liberty. 0 · • ,q . 



tljjl1;i;;~IJ:c~l$e4:l:)v·as":not Jiable·to be sep;na1:e' 
·-,I.n,a prQsecu.t\pn 11nl3er of theH~:{fiJlro6'!~:Potic~e'1J~cttt:. 

!!~if~i~.~,ll: l>_!!]~i~tlm~:llts. i:'!-n!'ll>t .b.~ in.fli~t~4 ,pn an,~~~)lSed:'Yho~~ . 
ohliat ·Sei:ti'on · , · · · · · . ' . -, . . · · · ···· ·· t~• • 

• ).' • ·+ . : ~ • • • ·!~:· .... : · • "· . ·. ·.~ · ; ·. :~"?"!: i -< :r.: · ,":~r:,~.J;~Ji,~)::f.":\; . c: J. . ..:.,..Jn mr. opini.oq th~ convic~ion a~d.is~nteP<;e,,U._Qd~t.· 
the . ~a9goor, P~H~e. ~ct w~re· no_t jpstifiabl~._-·: Try.e . fa.cts · 

Qf.l: charge:_un,der tb1s s~c~~o~ . was, .founded w.ete- . tb~ .sam,..e~a.$· 
those the graver rh::~rge , u_nder:-the Ar;tn.s : A~t.:~was : fpunded~ .· 
Cha:r&:~~ . · both s~ction~. migllt hav¢ peel' inquired.. h~~q by the ·~a)p:d\~ 

·-Iv.l~g~str~~~~ ~nd .i~ -~~ey h~d-.be~n t_hat. M~~~stra.~e yv_qu:ld p.Qt·J~~;v.e:~b,.eeno:• 
ju~~i.fi~.~ rJn. JDfiJchng a secon{i : sent~nce· for .~he nfr~qc~ \ipde,r.;·~J~~- • 
•Poli'c~ :.Act. . 0 

· · · ~ .• , ' ,, • . · • • • ..- ~-- ·!]· · <- ..-:'l{k -;:. . 
.. .-:):~~~~~ set a~ide the COI;lvictiOI;t aud se_nienc~ :und¢r ·ui.~. ~~ft~p~li,~ 
P,_ol~c;:e .act . . . . :. · ~ ·:. t. . .: ' · .• :: .::-: -~',;.·~.' .. t,'"~~;,;/J:i. 
·': {r.wz'1i,; J·-:-1 con~ur wit~ th~ I~arned qh!«:( .Ju.dge . . J\ccus.~9::' <;9~1!:f 

. ~~Y,;e ,~'1!-~~,;tne~ . a:t one . ~nal. UJ?.d~r. · s.~ct1~1J 30. Ja ), of , Jhe :-.Rango_9~· 
~oltct;.rAc.tJqr gomg armed w1t~ ·the revolver,,_ anEl .l:IPJ!~r. cla?s~ .. (:e.h~~·'. 

' t~~-,~~\it:e.:s~ction .for possessing the jempiy aad a~g~r. .,tf h~ · had ~P.t:.en: 
sQ . nr'Q~.el.:uted . it ,i~ obviqus that only one sentence·· ~o9ld: hav~ ~J;>et:m · 

,;·i~=~~~-a~\ ·. ~:·::: · . ~ . .: ;: :~. .. .. := : .•. =-· :~: ··~ .: ... _ ... · .... ..f;. .. _ '! ._-:t:::. ~ .. : ..:__ :~·~~;.:~:.; ~ :.: :. .. .. J{~ .. ~~ 
:.~, .. ;Ap~rt:~rpni,:..'fljis1,., ~e.<:i.~~On..3a.is . a .sp~ciaL provisic:m Jor .. put}.i~l;ting; .. 
... persons who in 'this _large 'to\\(~ are. found. U\!der ~irciub~~an<;es. Wni~~ · 
·ra~s~ a $trong suspicipn ~hat they. inteQd to comll)i(offen.Ce.s. p1:mishabl·~, 
. und~r :the ordina.ry law applicable t 0 the whole counf~y. . When thete. 
··is ' proo(of.such .ap offence naving _l.:leen . actualfy com-~it'Ced .se.c.iio'9~· 3o . 

:- 9(l.~~~~qgo.on folic~ ··Act does not come·. iito oper.a~i~.ti ·:at _aU, .Q.ti._ tW' 
,·s~tne p~~~~ip!e _o~ _wh.i'ch. a per~.oi? who .. has com.mitted'. ·murder i~Iitot 
. t!ied:.fop voluntanly catismg butt. · _, : . . · · ~ · ,_.';:' :'' 
: :.:;. f!'3r~.7J.~It, J.-Sec;tion 2p o! .~he Gencral_c!aus~!; Act-,(X. of· r&9i} 
:·. ~eefl?~,-~~i.~'PPIY to ,t~e !a~ts o(.~h'1s: ca~e . . It enacts as •f(?llo:ws-: ~- ~, .. J;~~ 
~- >.· ~.·.'Y-~e~~~p · a~~ J>J;pmlSSJ?n c~nstltul~~:{io" . 9fi~nc~ ·under _two,o~: mor:~\~oact~~~;. 
'\' -t,hcw w,~,P~'!~~t:_sn:all be-h?-ble·to be. pro?e~ll,tedl and pun_Jsl}~d p~d~r fitt'}le.r ~~-~p~; 
'~:~J~: ~-~~-~~:z~~~t-~_en\!1, ~ut ~hall Q~. oe l1~bl_e !~·- be :gulllsh~d::tw.!_~~. ~~~~:Jli!lf~f :.~ 
~.::··.9_ffev.~~.:t)~~·:: .. / :~<.i. . . . .. . . . . :-... . ·1 • .•. _ ~. ' . ... ., -: .. • -~~·"\·_;:. t·'~-~~-~:~t·;-~~-:- ... 

q: .. ::i~·~ -~~u.rl:!s.ta~c'~?: u n.'d~.r whi~ch; M~~bg_ ~Po Ka·~M{fp,~4':t, 
:-U.b i mH·.~'·· . ~: )i'iider ~ se~t~~>ll I Q (e) . of ~.qe /f.lf!l~ . ~~ka~:ig:.~:~·P!W\<;le.t 
;;i~39:=p£ -··~ · · :;{C.) ~9hJi~···~an:goon 'Falrc.e =~~.f, .' ;:f.t:~~eQi>s;.it.'q;::'t;ij,~" ~!t 
~~; ~r_:.r .. . · -~ f9l1(1W\fn<l:e:t:$\lc~ ¢jrcqm~t~~'c.4 ;~:r~lfd~il1itri·!fiiitif '~.~~~ .. ~:R .... :n. ·."r::/ .. ·:..-1-<#,~-=·. ·' · ~.· .• ; • • r. .~ .... "'· · .,. ; .. ··: ...... ·• . ~·~"'"'~' ~r.·, ~ •.... ,'. .. , Jt.Js ... ,~.i~"!~. 



•··a~-v .. :s"•'D:.' ··.s· tJR· .. _.'fliii~J._'!i!<!._·._,;ft .ioi'L~I··· ...... r.!:s· ... ·:".: • ·•• .... 
L t.U>' ~"· I..U~ AU· l't.y ~~}91 <:· .:~~J\(;.~::_·. ·" \' '~:::~~;:;;:.:-(·.~~:?~;~\!1 - ~· .... 

. . -~ · ... :~· "·" ·.; ~;,;.:~; '-~~ ::f :: ;_~_JL i·;: .. 'r;·.?:i ::;,:;.. \···"r'' '.f.·,_~.-;-~: ·:~;:£~ :(~>: --.·-~)!.t~~:-~:2Jt 
·~s~a&.·e. ;t,ime <u.n41~ -.more . thiul: 9n·~·· $.i~~-~e ~-.o( se:ccloti :3o· :oC£Jie .·:E~:ngobii: -~_;;~::::;:{~~;~~fJ~ 
:.:Pbiiae tkt: ·be· :is on.lv gui'lt·y .. •of an·:off~nce·.under · th<Ws·edicll1~:iind'· :not'<:: -:.,~?~~~-~ . ;:)~"~f~ 
·· ·~· · , ... > · · J • · · .. •· .. · ' ·· • · "KINGE " 'B '· 91;' a~n~ offence· under' . ci~ch.ic;la.use.-, .~ W~ether·, th~:bitftimstaiic'e('-uli~er.;':. ;_, ·· t. :'~~::~~-~, 

'.,\vliic;h he is-found come und~r one ·or;)ppre ·Gf t-he, cJauses.of sec_tioli 3o, . ,'.p0:/j{~;-.str:;: 
:x CO:?sider. ~h. at he can be t~ieo O~Jy once QO. t~e facts~coril,bine_cl, if'·tb~y · .' '::};~: · .. :~ .~ s;~~- · 
,_1;efer: to more . .than·one. cl~~and only pumsbed once: for them., The, · · 
·.law is ~e·t !1;1. ~otion by: his being. taken 'inf:q custody, · and'tHen the·· 
,.f~i;_ts tJ1at render him li-able to imprisonment . have to be proved. · In . 
. n~yiopinion it was neve7 . n'l~ant that on the facts .that ~ea~ Whi~ a:rr~st . 
•a P.ers().' ... should be lia~l!! .to thre~ months phder <;.lause (a), ,to three . 
~ont.h~ t.l)der clause (b), and so on. · It may. be found ~at ' his tria~ 

Otlta.t his offence,. comes under. more than on_e_ cla:use,_ but in· my opiriioli 
.9A.c!ln ?nly- ~r: punished once 1:1nder th~ secti?n) a~d .. h~··ca~~o~ recely~ . 
,a~· ·-senteq<;e · .- of. :m()·te than ·.th!'e.e. m.onths.- If my. v1ew : 1.~ - <;;·orr.ect, _ 
M~uqg J?o·.J~a'·s offen~e, as Jar. as the Rangoon Pqlic~ 'Act 'isco~c~r~ed,· 
-~P,nt.es • g_e_n·eMlly under section 30, and does no.t constJtute two:offences; 
C?,,ne•·-under .-.clause {a} and one-. under .clause (e). He is ·not . li~ol'e ~ 
separafely ~nd~r each clause. The being -al'med and being-in ·posses> 
si.on o£ ;h'ouse~bre~king ·imp~einents must te ·~-a~en as part and ·par.~el of.. 
the:- same offence·; the possessiqn ·of the house .. breaki'ng iostruinen(~:: 
~ust.:be · considered together. with th.e possession of. the rev~lv~r, ·an'd< 
the whole <?f the facts together constitute an offence under section 3P· 

Hence the ·set of facts; under which he was arrested, constitute-ali ~ 
offen~e UI}der secfion xg (e) oft he Arms · Act, and under_· s~·ction _ 3o · 
of. ~pe Rangoon Police Act, and only one offence under section 30 of 
·tJie-Rangoon Police Act for the ·reasons given above. · · 
·-:;;:QI am·'therefore o{ opinion ·thatsection 26 of the General Clauses Act 
a'pplie~, and that Maung Po . Ka ~an only be. punished. once for his
-offence. . · : · .. · 
. · . ~- therefore concur with the order proposed by the le~rl)ed Chfef 
'J»"d~~~ . : . .. __ ;, .. <) • • .. .. • ' • . .. 
. · ;·:!":-; .• Before Mr. J::s#ce 1(5w£n, C,.S·!· · ·. . ·S,p,cia(Civ~·#~: 
CEIN TUn BY HIS GUARDIAN. ad-litem MAUNG THA · HLA · 17. Ml ON · · 3nd. ApPeal_ 

· .~RA ZAN AND MI HNIN M~A KH~ING BY' HER NE'xT FRtJ!ND, Ml ·. No. II4-.of:. 
ON KRA ZAN. (IST RESPONDENT).. . - 1905- :_ 

. MP~ng. Ki;;-for ~pp~llant (plaihtifl) L Ma~nu Kyaw'!""fot re5pondents '(defend_ants). · - · 
<> J/ay #rsli.:'• 

'Bilddh~st Law: lnh~rjt~nce~share of grandchiid of deceasel:l first '111lfe~ ' 'UJhen 19'66. :·' 
second w~fe and her-·ch:ld fUY'I/J'IIe. . · . . · · · 

· .. .. 'A:d-~es. leaving (1) a ~randchild - bY. his deceased first wife, the grandchild's 
• moth~, A's daughter, bemg, defld, ail'd (2) his second wife an~ (3) a .. ch~J~ bj .. the-
. second wife. . .. · · · . . : . :. . . . · 
1_,,-:_qhd_er Bud-dhist-),aw, the grandchild is enii~led to niile·twen\ie~~s of tJ!e" a~etpq . 

;:PffPJ::tY. possessed. by A at Jli~ second -n<atriago~, and to one·eig~.w-. of .tliQ:~t.t~tp.· j!'lf.' 
pf·;tne second marr1age.. · · • · , .. . ... ,.,.,, ·. = 

,~·~\'!f(I,: P.u v.MiiLf', (x90T) 1 1,.. B.-R., 93;-) Leadirig Cases; 7.5 ·(Cii~ri ·'f.<i<ill); . 
§f!,iz!I,·'.Ngw~ Y· •. ·.Thirn Yin, (Igoi) I i:.. .a, ·R., ·;I9$; 2 t·~adipg, Gase.s,·.;:n_~ {Chan·· 
/f9..9~bJ;Jte!i. , . , ; . · . . · . . · : .· . ·: ·: .;.-: .. 1 ·, • • 

:if:'tlJi~i'l?it~i;,P.f.· _thi~ apl!_eal i,$ t4~},ljstrib,'11.tioirp(, ~:~e ,~s~~t~ ~eJ;:~~q'ng , 
:§.•fti.:~J; F!i.Q· 'Q:1ed .. a:)l.o~t !JMij. 1903.: ·. ~e .was · J;Darqed. tV,V!<;e: · .!f,JJ~· Vr.~.~: • 
. ,.wif.e:~·d-i~.d -,~bo~it ·zs y~ars·. ago. ·. The .. second·wife ::is -- ~li:ve:a~d: .. Js ·first 
if~;~p,ond~~t.~. ·pq~'-·&·rSt-wife·:·Jlad_ thr~C: epildre~, ·w~o-~,~r ··aiiid · oefo're _ 
~.t'-~ir .f~~he(p~l:'. aft~r th~i( ·m(lther;'-, _PI~iritiff~~ppeUant· i$ <the. only: 



Y'~ ~~~'~rr· .~ rl'~~r .. ;; 
· .: __ J ~r~~ .: .. ~-~JI~ 
.. . -. - - . - ' ~-- .. : ' . . - i . . .. . . ~ ·. • • . ' . ~ • -.. -.-~' .~ ... ~. ... .. ' : . . .-~ ......... ~ ,... . - " ( · . 

. ~W:~ ~~r:,~[;c.{~~:.;~.:---~-;~:; ;;~~};_ if-~i~~{ .;-~: ~~Ji.~'j::~ .. :~!-%··'iS·:fi: :~~~:;;,: _ . 
(g~ ~fi~~~:e:~·firft'--xvlf~·-= · ;The'"!iec~n«lwJfe:_-h~s~c:me;,i~ ~;,~ :~ 
~ : -~- . __ · ~;p;~~!l.~e~n t:~-· ~·-:~·~!=\~d·~~~:~~~;{~ .. ~::);;:>t.,;~_-i:( · ~4·~r:._·· ~t~:::=~~ ... ~~"~r.:_ .... A·,'(~A~·:·!?/~-:fJ!u.~ ·-:;.:- j 

~ ~P:f:¥:pffo.;~.tka~lf\t~~.lii pjri&Wi ~;~t~e;-~pp:e~J; . ~u f. -&h ~i~~{@ ) 
\i)R.~~_#g.(ted·\_M<J,:= J·~-e-~.e.-.. ·ifJ~J~a;f.!y· -' nc>H_iltig- -in . it ... _}:lie.: on~~-p~o.irt§ 9!J:· 
~~~~~t~9p .. ;·i~;__~~~~e~.l' :t~¢ ··:ptvrsi~~at ¢.ou~-~: was ?i~h~' )_? ;,·ch~[~}~~~~~
~ill?~~l!§t~t i!!f <~;S:.i?'}}3~~J t~of ::bro. J!;__~ h.!.lQ.--a,nd~,~ I;~ re,~~re. e,fl);Jtletl:.-t?(<>.Pl;yi~!?I}ft·~ 
;_f~\IX~h,;~q! .the, is~are ·bf.the . 'f>rope!-fy h w.hich lij1> ·-·m6t~er,. ,"=o.~!d n.~y~-
~I?:e..c:n ~~n.(i-tl~d-Jt ~he _ ho.~ •. ~u,rvive~Lher. fatbe·r . ·· ... ';;~\ Y•'. :· ',, . : . .- ·-::>~-;'; 
. ~=~~~~ -g_<iu(h~;6£..R:.it~t.Jn~ta~_~-e' :gaV.e:pl~in~iff·,~· d,~_cr:-§.e ri;{r --~~~d.:~(j~f_f~~r. 
~ o~;.We at~t~_~.:p~oper,ty \ancione·fourtn-rof Ol_le:~ ~g~th !Of -:tlie:J~#etp'l!f.;~_.: ·!::.i ~; 

·· ,\!fp~· :DlVIS.tona l Cour~.on . appeal altered the- prop'OrliPn of ~the atelfop 
~;to,-=W..ll~c~ "p.Ia.in.t,ifl ~-s ent!~l~c):.t.O- p~tHbilrt~ of.. thr~e;fo~~~ps-.: :·;;, .:. -'oo(··j;~,,~ ·;::-; 
:~:,,rp.:~o-~uhng_!? we;a re!~ed· .on, -'l!Z.Z; Ma~.Pu v. M;z.-Lt>{l)_ antl_.{lfa-:~q:wii 
clf~~~e-:~¥:·\,'M-a ··TMi_~~ - Y.z,n(.z~ , - ~nd _ th~ · ?®~io!l' .of· _tlte -'E?_ iyisi9F.CJ.!. ~?1!:~~ 
-~r~~~b.a:$~d .. on- the.: latter. ' I D. · my·--opm 10n nc1th!!r . of · fnese .' r-uJing~<>:-:,ls'.! 
·a,pplicable .. to· the present tas~. .41 a Pu v. · M-a l.e { 1) wa.s· a :~~~e)n· 
wh:i:Ch' gl'a.nddhildr~n by the first wife sued childr<:>n .by the thir.d<:\d~f.+.' 
~IHhe. wiv.es. b~ing dead. Iri the case bf Ma S aw Ngw.e·v_l Ma. 'F)z:~b~f 

:. Y£~,~) . the ancesfor h~d ,o~~y ::ne wife. Both cases- re-late to ::'p~rfhip.~
~mong-: ·heir-s ;w.b.en·. th~ an_cestors, hu~band Q.nd wife, w~re ~Jl:- <;l;e;~d ;'· 
'l]i,e'· ,pt esint'l;:ase· is ·oetween a gran-d chi_ld of the first· wife, on-~t~~- ?-~~i-
1?-a;nd):.:,a!ld t_ile . ~econd wif~ . and .her daughter Ol) '· t;}le ··other ·._h'a·jf.g·,i:~~'f: 
~h.ay·e~\t~'ot: d~sc'b,:er~d ·any r·ul!ng ·applicable to.}·he· -.c·a!le, -b~tc~ i~ ; is; 
·sr:recip13ally; prpvided fur in section . 27 1 of ~the . Kr-n_wun- rjl-1£11~)!i!.s.=. 
Liig..eftti ;l_2,n.d. ·: the .. authorities ax:e • surprried up in-.: ~~'Gtion .~~~ l.o.f.:.rib§'. 

;·,4ttasatzkhePf!. ~.Vamz,flna · Dhp·mmafhat .. _At · flrst··_sigh~·-'t_he-~ ~~#~~q:t:~: 
;;g~y¢n i:~- the !fHgest would--seem .. tp. refer · bn·l,r :tq: S~l?.e~< in;, ,Vr'lit!do/-.;-P!~( 
gra_·n?-<!.~tld.::en. s. parJnts_.pred,ec_e_as: .q _both ,~h~Jt .gr~n~P\1-f_ents,: ;: bu_.t - ~!]~ 
Jteat:hng of the section contaws I)O.such hmttat10n;.and 1f . the ~~~c-~.lR~-

_·p{t~s:::~o(~pply! ~~- tl!e:R~~sent. s.~.s eJ ~~n _·fi.1r~ ~I}o se9.ti_91)_ ·'Y.h..i~h,:fl,(?e.s.;~:" 
·· ~::The, fii'st-.extracUrom:.Raja·ba/~ ,con~~in$ theJ~l_lowirrg sei:l~ifc~\~i.:;::~rfi 
' :-:""i'fiC:·'grahdcti'ii'iH·eQ:· i-efefr~d' .. to :above 3.re; t h'os~-w h~si :parents' pred ~easi~t:.'tl{e ·: 
'g~ktnd~arent·who ·died~ ·first; th~se';\vho~e pa're~ts' s_u rvh:~ the gran_dpar~~~o·ivho'_ 
. _d1~d first and. hwve--ther.efor~_ rl!ciJl.v~d- tl~etr due snare, should ·not.r\!t,eive0 • ? ,n)r ":1.0.r~c: 
' cl} ~lje)featll ·orth¢ surviving grandparent. . · . . :: · . -.. · · · 
·. · th~ 'reason -of this · sentence is ·cJeari v conta!nea -ill<:the. w6Jids " 'and. 

·-.:h.l:ty~-~t_h,l!Jref~;.~):~~-eiv~q their.:due: ,s-har~."- , Cbapter;\n :.~f: the-~!J.;?~~i~-, 
! "OQ~~)ils·:som~·.,:aPP<l!·e~_tl y _,con ~P,~Ictory rul~s abo\l't . paq-tJtJ_on b.~tw~~J:l 
· one';'s(uviviifg- parent, and· the chil_drery, ' and this £eems,to a<;._cOlil;l,t. (QJ' : 
· ., ··· · . . - c~Q.nsid~rin:g.~: -~J;ije , r,n~aQing 'of tq~qlausc.- . ' 

wliose pa~entsA.Ied. ·:flfter · o.ne 
hided Jr.pm t.h~bp~r:i ti'9n P,f_ 

-- ~-eceiv!ii:i 1N* .. po.r:tiq~; .• · · 
nN>rnt· 'p ted '"in_ ' this_'.:-seiJSe 'in ~ 

tPr.Pn,,,.· ·}o · 



• · • ..... ' ,• .:.. ·., 'J' , • . . : .. ~:::· ... r L.: :~::" 
the ~,?~t!~tp-wq- property the :rules cited in .. ~sectio~ · ijf'9f'. 

'ii,bout eqqally di.V.j·deq · in favour .of the grandchil.dte.t( · 
pg<~Pll!;l~•Ct~:nt}:l .'or. one-ifint-!_t: . ·I.n· 'Afta'san·k!£epa the rule~Js:>_o~~~~ 

. . . ; . . ·•• . . • ... • - ~ ·. • . . . j,;_; : 1-:~~-,;~~ .. ~.··~; .. ~:ii" .. ": 
"':.<I. • T#YJO~nwJJ.··~··oiJC/'1 ma]ies' a' <distiqction respecting . property -acq'-tiiie~t'9x · < 

.bf:'i'ftheritan.:e; one-fpt1rth··of . which ogly i!! : a!lqt~ed\;: 
.. I fi'nd no trace of · this hi the Dt'gest, · l :·dO'. ~oL 

uirrs· any ~urtQ,er ~onsiderati"Jn/' . - · ·. :. · :~. : · ·::· F':'-_::,,: 
. tit~ority of. _the · Dhttnf.matlzats abd.ve quoted](' musfalt~'( ': 

•!lie . pl~intjff~appelfant's . . share of . the atefpa· propet:ty fro·rii ·r\-·to·~~; ·~ 
":an·<J· h!s $fla'fe ·qt the· I ~tt-et}?t•a pr9perty ·from ~\- ~o--l. . : · ~ , . · - :-./~:· _· · 
·~~·;Tile ' D.iv.isi6na.l J.uilge - found that the atetpa property WJS'_ wor(h1

{·. 

J~-~ .. :6f7"a,-o, ~nd the leitetpwa worth Rs. 550; ~fter gl~ing plai_ntiJf. 
·'llis ·shares;b'f. tRes·e he added ~s~ 18-xz-o as undisputed littet'ft<:cn: .-I .•dc): 

· .ff~b~l)i:lersta1id _this. -·Rs: 18-r.2-o was l:he amount Qf lettetpwa allcitt~d 
"t~pl'l!,inti.ff by tn~' Court of First Instance. · . · · :. ..· :·· 
: · :) s'et as:_de the. d¢cree-of t~e Divjsi!)nal -Cotirt, and I declare t~at out . 
~ of Hie· 'a.t.~lp.a_ proper.ty plaintiff:appellaat is entitled to ·Rs. (6?.7.:S.:.p}··· . 
. ~ .• ' ' Rs.':3o4-.6~o, a~d that out of the lettetp.wa property h,e is erifi:t~(l · _ 
,"fo:.Rs· '.li2 = Rs 68-,~z-'o -. .: -.... ~· · · · ?~··.·~· · 
",_;:~t~poird~rifs- .W·ill ;P~:ia~p~it~ht's .. co~·{s c?lculat~a on,Rs: z~:6.~,: .. ~ ,~,. .. 

,· . ~~ . - ----. ~ ~ . . ... : 

.. : .. .. 'BCfore Mr. '}usft'ce Invin, C.S.!. . C,riip;;,~tApp6l.:l 
· , ' · u · . - · ·· •· . · : ·· No; 2'"'i'o£i."'ir:,. • 
o.j,1,,:" •• ·- ._ • KI.-G,E_~PEROR '~'· PO ~LA. - · , · . :· • · ·· .. t

9
t6 :,.:· ::;;!? 

:~:·,,. ¥cDo~wt!_l;· Assi taqt Goverru:nent:Advqcate-for ·the King~Em,P.erw. ·: ·.. , ~~ .. ~,, · · :.. . ·.;:;?;:~ 
Esc.~pi'ttg; from-1 awf~tl cus,t~d.Y.~ l1id.ian Penal Cod~, s. · 224-joi!'fleY. of' c!t4rtesy· ·: · ' ·J:u~y.§W;~~; 
:, , :· ; . -CnmJnal Proc~du_r~ Code, s. 233• ; :·. . . ~ ;. .~·,. . · . < ·I fl.;~.~.f:._ .,:,'i;~.: 
. ·,::-;.A person .cha:ge.d: with -an. offence; and lawfully· detained in '!=U~.tQ.dy .-o.n;:!hq~ · ' ·. ·· ·.~· -. .:.~"' 
~hll,rg:e, CO.!JHPits: an ?ffenc~ \lnder section 224. of the Penal CQ~~i£_-he ·~~~pe~ frd.& · 
:~m::h.. c~st6ay1 , e1'~h tf,_l)e ·~·. afterwat.ds flcqUJtted of l\le c\larg~ on wli:l?h he· i:\'ias · 
··ar(esred ' .: · ... · · · · · · · · · ' ·· · .·., · · ~·:;:-.- ·,~ · 
s<:~!G.aiija. ::Ciiaya1;· .si1}g-h . ..,:.· Queet•,-En,pm_s;·· (t893) ·I .• -:v, ·Ri~;~i-~.C@\};;.3~1t~ 
~.isti.!ltu.i~hed: ,_: • ·. ~ . ·' · · ·. _. ···' ·· · · • :· . .- , ·. -~ ~:.-:,;~t~;;;<-~s~ 
_f,~/Pf'O ~;ia)' .l,t;tl ,..,._ Qu~eit.·Qmprfs.s, ( t9op) ! ; L. R· 2 8 Cal,, ~53'.. r~f..S!!~a;~t~. -~.:: ~l· 
iJ;•it,~ircl!a~&'~oU.heft.·an<!.."a ~hat~: of e~pmg fro:n lawf~l c;psto_dy·•!l .. ).VI:i•~h· .. ~lj~;-;.: 

w~l(.pe.taJ.n~d _on-account'of that· t·h.eft; cannot be tncd ti:>get.\i'er:·~~- o~e·,~.I;l;tl. ,·; 
. )I,Dqj_k v;;.C,(p,on;~(Ic96?-) .i L. .1};-R., 36j, referred tp·. : . ~')-:;<·;.,.~:.:":]:;\.::,:-· ?~'?(G 

: .. -~~¥j~gJ~fJ~~~~ts)}~:t~gni~rii~;appear!?··. to m~ .. to- b~:}J~~iui!k~i{H{ 
~!t~7n~~@i!\1illf~~hi:lfiat :a~c~'S'~d;':&~m:in~d·. th~t:.·tbe.b~Jl.o~Ki{~~·J~J.~~·; 
"~s{''sWiJI't.ij}la'llkt{(Ma· rsttatih:11cHeveC! .H'ti!;. TJfa~/B~hf('} -~' so ::~so~ E~-f· .... ·.~i .. .f. . .!'."T..li .... ,~~~·t. .... -· ,;.-; ~ ... ~ ~ . .. g"'· .. - ~.:. , :~8~ -... _ ,. .. . . . • , •... ,·. ; ... ~~-"-1;.; •• ~~ _ .. ~ .. .:•· 



:i~' 
had 
:s'ee'·:Deo 

24 ~ft.h\! r~na_.l . . 
. r escapes .from any cust'9dy 

~ny such offence~" that is, for ahy 
or' o£ which hP. has been con vict~a . . 

lV~Mh~r · is. g ,Jilty of_ such offence is irnmat~rlal .. . 
. :P.X:J?.Y~~-':i.t~ ~p~t' jie . wa.s 'Cha,rg~d with an dffence,.'~tpar· 
d·~t.~~~e,d ~0 CU~todyJor that ~ffence, :and .. tha_t _h~ 'CSICa~1e.u 

.. ,y.~(Q'ijy . . :_$o, . r~·n. a.s -~_he_ evide'nce. goe~ it a{:ip_ears lha( 
' th.e''di's'to<lY.' weri( law.ful; .• . . . . . : ...... ' .. '~ 

>./t,h~ ~~i .. 4l.o( th,e ·\~·9 tharges ·;at .ori~ trial w;\s c;q~t~~~r)9-.. sii~.t~~.:~3:.{: 
. of~~~~ .: C()'~~,:(Jj , Grimiiial ·· .~roce~ure. · )'~~ :theft· a~~ ~~p·e --~~-fii~g~;1~~~rp·~ 
nb'r so ·collhected as· to for;m one transaction, and .none of' the:setffQii~' ·' 
·11l~~~i()n.e~· ln. s'ecticin ~33 .will ?Over theJcinder. - -':fh~ tEj;il ~·t~~~~®-~:;; 
:W-~J3;· i~~g,~l~.·- ,. See -~t(g~ ~q_n J?'aik v~ ~ c_r.,own •. (~}- '· , .o).~ :ffl~ : · ~fi.~~\)~~~l.: 

. Jll~g~Jly, .. c?itd_up.ted ~~- ~~not ~P.e.~ to , m~ to ~.opv1~t.J~~ .. r~$.P,Qp:~e'Jt;,~!~~ 
1li!1•'offeiice "' . :·- r_;· ... :·· :· .· . . ·. ·-:: __ . · .. :.:"·.::~~··l:,..:•- ';'!,·~·:: -~"-.:· · ;;,":~ 

. .. · .. t::~5~t ~~~1de:..ilik ~i~~i.ttai~" :_~n~§o'tt;,~~~a~g·~~i~i~i~0-kt!~f:tb~t?'th!!2: 
t¢~ii~J.\~(!fit be ··x:~tH~? ~at t'W'o· separa.te· tr i'aK · · .. " : · :·~ ·· · -.... , .• .._,, . ... · · · 

. rrJi11t~a.z.~ .. ffP.eal· . . Befo_re Mr .. ·Just;.:ce. IY.:w.~n, C..$i 
r:?.-po:-,:~96"of .'.. . .. ~ING-RM~,Ef:?.QR :1i, :ru·N.A.V.l'fq G_Y~w;·_: . . . .. . 
~~!9.06-:.{~::::.- ·. ·:·:JicTJ;;/n:ezi~:m:fi.crating_As!li~t~nJ· Govern~~ut Adv~at~for.:th-ekj~g:.E~P-~~~i[ 
fJ.ulj~)-ith;·· · - .6aiw~_Pn7-fo~; ie5f:ondent, · · · · , · · · · · ···:; . . · 

!~?.R·o:~\ .~~ ._, . inj!enif::::.;p/lt11k<1·co#in<#ted--al1etr,,l!}nt 



,.u.~;_Q.UIU an:. , ' 
twf> 

p~t·sor1ate:d Po ·&~i.o~ .ap,d'. . · P.e _ 
name .. a~~signature, 'and affixed tli.s 'tliuin 

_ tite:sa·m~)o Po,.. Liri~s-name: l,un. Au!l·g 
_,person· : ~ ~·- falsely personate~ .tW,o , p~lie.r.S.: 

"''''""'r"gee · · Kyaw ~ai(i-, ~e ..... kn~)V il~ri~; 
1\ui?g Gyaw, aid not ~now whether th~ .. 

Lin.:w~r~ .. present 'or not. He di~ not p~osecu·~e .. ~ 
wa~ ~ad.e 9y ,Po Kyin, aga~stTuD: Aung Gya "!and p~ 

_ _sourse o(t_h~ tt-ial it was dis~vered \hat ·Pan By}! bad 

_ot;P:e~l!~_ t~~:~r~:~d Pan Byu abscond;d -and ttib\·r·i~f~ 
Px:c>c~~de:d wi_thout him. Tun Aung Gyaw W4s convicted of aheqne~t 

... v••a.••v .. '.u'nder section 8·2 (d) ·of the Registration Act, ... and:'o£. 
m.~r;tt S)f forgerY.. un~et: sections 465 and I' 4 of the Penal C6qe .. 

One: head of charge rel~ted to .h!>tb the personation o£ Po Lin and that 
of }?o· K yin; tbe'oth-er. related to the forgeries· of the two naines. · The~ 

-S~siG~s Judge riglitly pointed out that there should baye beeri fo·~r::~· 
be~qs 0~ chafge.. ' ~ - ' ·. .-. -:.t··: 
~· :Tun :Aun.g· Gyaw aP.pea!ed against the convictio~1 for _a:£,e_t!ri_en~:.9f .. 

, fpt&e,6,r,, P.ut' h_is P.et~tio,n _or_appeal .~o~s n?t in any way ch~llen~~·:.f~~ ~ 
;.c"'rrectp~ss .of. th~ .cQnYJC.~Ion.Hor . abetmen.t . of P,.~r$on~hQn .. _ .J:totp .. 
'.co.~Y.!~~i~~s:.2.wer~ . set as.id~ <in'. tfie si~~le ·groq~d t~~t D,'? di~hone,stz .. P.l) . 
. the part of--Tun Aung:'Gyaw was proved . .:> The learned Sessio·n.~ }il,~g!!.I 
.ld<led 'tha~ in his opinio.n a conyietion under sectio_n· 82 ( ~) of .th.e ' 
_R!!gjst~~~!qn Act .:w:ould be bad unless dishonesty,· or.at any rate baa-· 
,fait~ .• \;Ve.i~· estaOlisli~d_, .9nd:fnat in 'effect section 82 (c) merely ptovides 
er.han~e4:· p~i~ishm~nt-f6rch~"atiog_ by p~rsonation w~en' reglstratf91i . 
.pusiness is - aff~cteCI ·by ·< the' offence. The Local Oovernment 'lias--
~ppea_~ed ~g~i'ilst t~e acqui~tils. . . . ~·~ · : ·. · ;-.:· . 

· ) :' lie S~sstqns Judge gave ·no reasons for: bts opmtOn. It was arg!le9. ' 
~dr the~_re.Spondent ~hat '~fal~ly" ~e~ns u frau_du~eil~ly.~' ·. I _c~a.nl:lpt .• 
agr~tfw .. Ql~t:.. -' Th~: .e~pression -~~falselY. personates' occu~s.in - :!~Gti,op·, 
.r7~~pfltf!; _Penal <;ocr~,~bpt neithc! lbat s;ction no·r · se9t~on 8'~ ,ofJI~P~::: 
~.$g!~tr'!-~}9.D -Act mt~:k75 .e1:ny ruenbo~ of .e1th~r frau~~ . or . dts~?~s.~y;1~p<l{! 
!<.>~J,JJY ,ltl!~R _ th~ - l!l~~~~g _of th~ -~e~.b~~ JS q~ute plam. -It .'7'\~ :·e,na,¢~,~~<: 
~?.~~\I~S~ •• ~~~~:,;;wJ~l-~~:a~~:no~. ~~ences u_nder t~e Pena! . Co~e!· -~~d~:f:~. 
ft~~~~~R-t ,~.:~t~&?--~S~}n.t~~ _1s !m.~~tenal. ;~I~ ~.he ~~s~ · _<'$! :Lo.M~!~;. 
~~~~~~;!t;~~-~~}(~~;~~~- 19.n~:~uc~!o~:.Wa~~ , o~ ~~c~l9tl~9 :oJ:~~~_@f{g~~i 
'·'·~ • ...,·;.-: .. ;:,-:;.:.-v~x-···'·r·=,:.~ t-' }(~ ,.;~-- }._ltw··- R .,..'b. ' ·- ·, .• ,.~.-.n:··ti>;r,. ·~.-~ 
... ~·· .... - ~,. ........... - ·~·· .. l lQ .j ... . : .. · .· ... ·.··.··-~--~·~r .. _·~ .... T .• ~·."-"'· •. "_~.-7'·.~.;.-··~--.• :. :: ··-~·:,'::·:~·;·~ ... ~~ 'ii~~~ .. ~;:-:: -~·-.·:~~~ ;. ~ .·. -.~ ... ~ .. . -::-:-- .. ~-5 . , ; • ..' ' - - ' ;· -_.I!;.,~ 



' . 

... PO!F!l . 
:<YI;hatev~r ·. ces h 
i~. tr.a_~saetioi) t).l{fi~it . act:u~;eg.:al:).e(;telo:t 

-"'""''""'"1-.h"· of tbe .''mo~tgage. · The d 
·is 'c_oncefil~d-1, in -.. ·bis po~s~·ss.ion .. . . , 

iscuss ·the p.qi-qt at a.n: .. · :· . .';...- :·, ! j~·.;;:. :· -: , .. · . .; ,_ .. .. , ,. ,_, ... : 
·t . to' rem·e~be/." that t~e · rcllp.9ilden( -~~a_s ~n·o(fried .!o.r: .. ~.:.~.:,_,':~;;~· ·~;-: 

G0rme:ctt~ct with ~·he prep'aration ·and· e'xe'c::i.ttiori ,oUbe il}iitg~g~{.':.,h;.:t:.~·;·;:;-:\ .. 
te -~·aa no jutisdicti:O.fl to try_ b!rtt}or:?-nJ'~\lc~:~¢ts;'·~~.>;>~~:::sj:~li;; ::: 

w~ e in Haot'hawaddy 'DistriCt. · H~ was trieq solely l~r ~ -~·' · . . ' ·':' 
-\ 1 • • • .. : . abetj~1ig off~n.ces· cornmitted in the Registrcition ·. Office. TJl~re ·is nlr: :'": .:\· .'. 
~ . ~ · ''eyiaence lhaf' responCienf opened hi~ llp.s ·in : the· 1~:egistrariop : 9ffi~_e ::·:~::"· · \.: . 
'·. :: .. extept to 'ac~no .. de~ge his ·o\''n signature. The Magistrat.e · ~~cof~~w~ ?,. ~: .· ·::·.. ·• 
· · .. , . · -· th'at he was ho.t .convinced that from first · to last there vi· as·· aiiY.-' -' . · ·: 

:.:.: ...... · .<tSJ:t9nes.ty hi ,t.l1e transaction . . There is not~ing in · the"· recf6rdf;o_m=''<;~ :::<~ 
'·. ·.: ': ~:h~iih :=it can : properly. be .inferred that abetrneni ~vas .i7~~lih.i~t~cfq'{ . ;_;··.: : ·''. 
·: · ;,- :-._ .. !~:1~tig'aUon . ot::cr:>nspiraey. If respondent aided the· ·affen.t¢~· ..-at· ~itf ~ri~t.:< ... '.~.: ·-· .·.·. · 
· ·· - ~i<f:._~·o: : )~~t · ~y· a_ct b~t by illegal omission. If he. is i~iltj'Jlt~ :~lf.~:~~~/' -~ ~: . . · _., .. 

co~SJ~t~~ qf .. keep~ng S!l(!nce when P-.o Tm and: Pan J3yu · persotrat~.Q,;'P:c;>;~, · :' ·. · -:~i' 
·.. . 'K)~5n ~ aiHi' ~.o eiri, ~mq w:en .Po .. Ni inform(!d-the registering offic~t~~h~:f ": ~<~:..:-·; .. :' . 

. · .. ~·-~~;. ~ne~· t?:~.~~~wopersons t-o be Po K):in an<t Po. Li.n .. " \Va~t~-i~··:?p'·:~~,_. · . ·:·">>::. 
·.~d!-te~at. o:mls~a9n ?.· · ·· , . · · .:.. .... · ·,; :---·:. '::· ·.·.~. :.:· :;_,~ lc:·; .. 0: 
-~· ;.' SecLIO ofthePena!Code.runsthus:""" ·. :: · ·: .. ·' ·_'-;_~';.:··:. :-:·:-r-•.• ,"(: 

'/ "' . •.;; :.:: · . 'is . ta e~~r~thi~~ '' !1l~h '~-~~~·o.ffe~cc~·if;jv~_ic,~.-~~~:/·:·:·:{L :,. ·. 
o-r911tia f<>r ·a civt! ~c~ton ..-.:~n'd ·a ·eerSdn--:.J.S',·f•.:-.;.:,:.· :.'.<.·\ ... ··' 

.~9.~ . 9 
A. i~~i~~g~JJ{i.1if t~ orJi~~:.~~.~ ·.·~:I;_·;· .. :·:"~(:..;~;,:,;.·;:.~ -~ 1:<~ 

u-... •• .-v_._ .. · ?f res?o_ric:le'nfs.· 'sile:U~e: "oerdg. zf!s~ :J:~/{.~_~;~tP:-~-~- : :_.-:·:: .:: >··:, 
. ;_or oy_·Iaw. .ft 1s only nec,css~ry_ to cons~d:er-" 0\'>'hetnel~.· .--.< ·· .> 

.. · . it)v,·o!ll~~ fti_r~i'~~· grqund f.6(a.civil ac~ion. . . . . ·:;~~:·-::·,· .. ::~~:· ~ ·:·:· .·;:::: :::: 
.·. :· ... ,·:-'; :·, · . .- ·,Th_c·Mag~=?h~~e· cE?n'siclered.that there w<is a: fi:a~d .cglpt.?.it.f~d~?gai(\~t'~;-~· -~;··/ :· ·; 

'"''"' ....... ,,~··· . '': .. _: :~- ·~ }th·~; nwrlg.a:g~e;_ and'a~s f:!pti·og tha~. tiler~: wns. 'fi(luo, .· <is ~o_i:,tf~i.'U:iS,lfelf:.i'. < :~:·.; ·. ·~·~: .... 
·.' .. :f;)fr.i:im· d ,, .. ' . Jha~ perhaps· injghf g!ve-M<lung }(yaw·a " r,jgl1t·:.fp~~ su't :. . ·t: :. ... ;·~ 

· <, the' kut if s(>"thc· righ't· \\'Ou!d . arise· from . . . , · !!'f:-~;···>? 
· .. _.h a-ving been signed by Po Kyin·. ._-.~::.:;:."':'~··(;~: 

·t:lieL:e.'w'as. !id dishonesty shows lh~t ,· "' 
'bted.· .som·~-- i m pbrt~n t pai_ts· Of P~· . "' .,.,, ..... , . .,:.-

,~~f~t~e.r.:Po Kyiq \~as r.e_a..lly}t 
Js, outs1de the scope o(. th~ · 

' FiJ'e(e fa~t 9f the re'gi~trat 
. p~rso.Qatio~ of Pb K i 
:!f~ri ito 9yti,~ 

~~t~~~~~~t~~ ~y . !i~ oi~· 



t~~>W'iit*~UR~~~~~~~s~~~ ~i5~ 

• ~-7<C.:·~. :---1"::::£' <~-· "'' :.:J ;;_;i~;:~-~ ~~~~ :~:~~:~~-~·~:~;~· . ) · -~~ . . ~ ··.Y r~:;~~· }~ 
'))1,;~iiuitgii:if'if?~f:'afref~~fiBof.~ny .off~nce· c:>~irlitted~:6f."Paidiyjtf..7~•.::;;.~-;,~~~;~.<~ 
~.P6(friif.~~.:::,t_.,}·.r~~, · . .-:· .. · ·-J;{-..:. •• - ~=-;. -~·_,: .. ~.:.. ·- .. .: .. ;:- -~ -l~ ;;-.... ; .• • ;;:-... : .... :·i..~.:.-;,.:;m.:· 

~>i~thf~:~ncr&"ci"€s- t.Jie'·J;fuitt'tei; b&t .. witli:. respect ,., ~o·~· tlie : ~~atg~. ~of:i~ ~~~~~f~fi:- . 
:~q_~·~;n:e'~t ot_ftH~ge~y;J: thii}:lt!fr~ghqo rem.~rk tliat ~or wtit~~g ~o:Krj_n!'s~ .. it:G.~?'A~ . ·.:>:i 
:.n~ffi~::'I?-P 'fin;·coulll. ·n.a:ve~b'em ·~c>.nviet_ed under se~tion· .Bz.'(.c')':'of ' the-· \:·:,_:.-_Qt~*~K~x~ 
:~~~i#rati9'n·:A,i;t,, ·.-The,-aqhlj~ioifthat Po ,. Kyin ·h?4 sig~e:d.· the;·sJ~ed' .;, .=,..-.. _ : ·:-";';·.:.l-~ 
-~(iq ·"t~~~~ri;}~t9} .. P,~ ··.Ky,ln's ~a~e \yere-)arts of ori~· offen~e-1 'tiiidet:.~ 
•m~:t ~.~c.:,tio_riJ /~riP:' ~-be.tef?re ~ectt?n 7:1 .·O.f ~lie ~enal C~~e· bars: a: ·Eetoil~~ 
:_p:..\i:nt~b~ent· for~-he ·.for;e~y. ~ ~ .. t he' act·am?unted to fo_r~err-. ,::·. ~l', .._ __ :_ ,~ 
.-~:Ll.'hc, app~~t:l-t~ ·drsmlssed: ,_.. > · - • ·' •. ' · • -

(t<~:· ~{ .. ~:~"~ ·. ~- ._':<!<.·. ·.··. :.- . ~· .... :··· . . • .... :·.··-,; ·~~~-~.'' ,·· <-~-,., .. ~ 
'_,,;ri_' ._;_,· .. _, ;· · 7· JB_ejor~_l!.fr.. '.fust~c__e. H~rbzol/. · . ' . ,:_. .. ·. ·-:: ·• .C.~V.tlf.f!ff 
' ,._. • ' 1\ · S M· R ,. OLAr.ApnA CHE"'TY . · · · -'N"· z,z(f 

~{~,. ~~~~~ c~-~rv 11·- ~t"A.uNG · GYI~ ·" - ~· .: - ~- .. . : ·~<;:: ~~(<:~~h~s· 
-.;~Jit~ ·:~t · .!): - . .- · · · ._. (l: ~~ ~);Ju . . ., . · . . -.- __ -,:: ~ .;·,:._ :: ':.: ;;;~~~~fff~~ 
:i.{ff .. C. Datta-for clpp!icant._ I_ !l· N. B_u~jorjee-for 2nd to 4th re5poii"-enti:..; -:\ {~_ · :]i:~~ 
,<):. . .Execution of d4cre_e'-sa_le of ~minofJtJable 'P,opwty...:effect of fa~lu1'e tp ~~osil;' 
pt,trt of pu_rchase 1noney- Ciili,/ £yoculu1'e Code, s/3o6. . / · ... :. · . 
', The·P.ayment of-the.deP-osit required . by section 3r6 of the Code- o( .·Ci~i 

Pc:ocedure is not a condi_tipn eSsential to a valid sale of property il) execution' of 
deew~. It-merely constitutes an i.rregularity in ccnducting the sale. · . · 
•f; Intf~am Ali !(hem v. Narain Singh, ltS83) I. L. R. 5 All., 3t6 ;, Bhi,; si~C:JJ 
Y;•Sar~a~~ Si11il}, (1888) I. L. R. ~6 Cal._. 33 ; ye·n~ata v. Sarna and otlzws, (!~o) 
1·,- L~ R . ti}'Ma<J.,.:zz]; Ramdham Sahat v. Ra;Yant Kooer, ( 1881) I. L .. R.7 Cal., 
337 ;' ' Javherba{v. Hariblzai, ( 1881} I. L. R, 5 Bom., 575; Vallabhariv. F a.n-' 
gy.nn,i,._ ( 188-}l r. L. R. 12 · M~p., 454; ,..cited. . . . . · . 
.:__·~ . C~rE'afn paody lane\ was put up for sate by tbe·haitiff of th~ Di~trict 
Co~rt, P~gl!-; on the 26th-April, 1905, -and on the 29th April the .bailiff 
r¢!lon_ed ~nat .it :was sold_ to one Yama of Pegu 'as. he d'ecl;ired:· t o be 
t.he,·highest -bidd~r (-sz'c).' .· .. ':('his Yama ~,-: is evidel'\tly• the~ app,li:c_a-n( 
Raman ... Ch~t tf.· .:. T:Wenlj-;'J}\I:~·PJ;!er ~en~: of his bid .wa~-not .depdsited · 
HWthe 28le{·~pr,i J ... ~u~sequ-ently"as the balance of the p qrchase· m<i.ney'· 
\Vas"not paid•.ii.dill,l~; t he deposif was.Jorfeited to .Governtl)ent,. :;1nd. 
t:esale ·ordered under .section 308 Civil Procedure . Code. · An applica
tipn_.:)'\;as ~t\iad"! to :the Di.s~rict Ju4ge to review his order ~nd this · was 
dism'issed. ··· It is ... now des'ir~d to revise the order of. <Us missal. . '· · . . : 
.·. ··:Ffie.ina:jn gr'~·unds f9r,:revision put forward ar~ :- · .· <. • ~ •· 
~-· .{t) That the ·.-District Judge ought to have·held that there .wa;s, no 
sale_; ,a.~d · (2) th~t he was wr9ng in hoWing that tbe're wa~. a . sa)~- _Qn 
~he 28th' Ap~~t: _ - . _ · . · • _·. .' :. 
:·.:.:, Th~ ~ases relied .on hy appljcif.nfs' t:ounsel with regarc.l tQ .. hi15 .fi_i:st . 
giou.nd are_ .. Jntizam A{i' Khan v. Narat~- Singlz (1) and.B_fit·~:~J.-njlz,'.. 
y. ~af'jDan Singh. (2)... , . ~ · · . ~ _ ·:~ .~:·:JI' ~-:\ 
i~.Jl¥ th~ fil§t c::ase it was held that o\ving to fail)l re to pay lh~ :a.~o~f.t~ 
~:ilf.edi,at~J y. there was no- ~'!-!~ at alJ. In. the sec?nd ·cas~ t.h:~ v'i~'!f~~~~~ 
m;::tffe ,A,.}IP,~a.Q~~ ·ca~e wa~ diSSented frpm 1 ~nd It W~S h.e.ld ~QC!o~~ :f~ijU!e 
~~.J!l,.l~~~~t ~~p~lsi~.as·r~quire_d ·by .~ecti<;m,3o6 of ~h~~Co?~ f?-9'~ti~~?:~~,; · 
~~p:~.?f~-~~~ ~f~g!llax:,ty.,m ·_~o~4~ctl~.g. ~he sale . . \~Y. attep.g~: · ~~---
'lft<\: .... ···~··-··,·~"'· · .. - ~ ..... ~ ' ~ ~· . ., 0 ••• I. . -. J,.. •<;; .. ,;:: ... ·- - , . ::< ... 
~t~4f::(IJ);~~~~s~~t,I·· lf; .R •. ~:AI~!::3t6.-~_ 1 -~-- (:;z).-(x,SSS) I. L.~ .R •. ~~Ca~·~ ·331i :. · :- · C,_' 



t()o~ 
. . . . !.)a:ilo!l. 
>how tbe .worL's of section 
.. /Ini-i1am 'A/i' Kha.n.' V.: N Singh 
. ·sale'fi'n. as 'inuch as the i.ndls~ij~le'. .9fth.e'-Ja 
~:h~~~~dtio~. 3o&·~r the ·civil · Pio~e'dur~·.. .. \veie · n9f-' ·. 
; -P~~~or)\4e9larid' . to be the -purc~aseJ;': . · ~ ·· . · . .:_. .: , . ' · · .: .... : .. 
;:.:'t t!l '#ie ca$e:of..B/#m Singkv .. ~a,rwan Singh (:z·Jit wash 
· f~iltirt" tci make the imine~Wlte deposit constituted a inateri;t\· 
la.rit)j:,jn, ~op~ucting_ the sal~. · · .. :. . · . . · ' · · , .. 

·· Ilj ~he cas~ qf VenNata v.; Sam_a an·d otkers· (3)·, 1t was held:< that. 
tpe. oela'y"in making the deposit requji:ed by ~ectidrt 366' w~s ii_n i'ft~g.~~: 

. l~rity, .. and .the !earne.d Judges remarked:'"'- . . . . "~.'., · · 
. . . . . . . .. . .. · . . / 

>;;,This:Co)i·r.t has. ~eld, that th.e omissicn to.l!l~ke ~he ~eP.bsit iri)_mepiatety,.pt;;t~,e . 
· fact:.~?,Hhe sale J?-kmg pi ace before t.he exp1ra~•on- of th•rty .Jays, .J~· n<?t f~tano ~lie, 
· salef .\lnless subst~ptiaJ injury is proved • . · .. : · . . . . .-• ;: .. ,. · 

· ''J.n .. 6tKer: w,onls the.fheld~ that then~ -~ight be. ~- .valid ,sale, ;ith.~·trg'b'" 
the ,qepo5it was _not paid at "?nee~ a!Jd that it· is ri9_t:'aii_esse~ti_<(i ·R.~it~.~fi 
th'e sal_e, that the deposit shoulc) be paid at- once. · ·.·. · . • ' ·;:., ... -~·.::: 

·· . .-~ . r11J~e' <;:a~e o.r. Ra.m.dh~n.i Sahai v. RPfram· .Kooe.r (4) ·tiie,l~a(ne1-.-
1.]u'cfgest·remarked::-· ·· ·· · · · · · · " • ' -. · ···· ::· ·::; 

<"-':':': w.~:·~~in'k;" tha:t.~he conte~tion of . tne appellant's ' :P.'ader, ~~~,t: ~ectior ~~9~ : 9~J1~ 
j: a~pJ'i~s.'to CaS~ of resale Ur.der ~ectiOD 30g, .cannot stan.d .. «:~a!:l1~1'1atj~n_. ~. W:~:~o.;rt~~-;; 
~-J1(e~~!l.£i:,t.i?'~':P.I~in )Y·ny, the ~e~t~l~ure· _adop~:<i .t,~e . ·expre~~~o~:: •·re~c~d' ~:.0~!"- <c~er; 
! -s}jl_e:'l.c~~.n .~~UPn·q,?l ~n~·sec.~.o~_!i.-~ws ~N~ ~~9!. · ~1-j.!~~ .t~.~ t:~pr~J.<?,J:l . m .. ~~c.tt~n..~~ -~ 
~l\9?-~e;<;H~.(l.~3~6.l~. ~~p_iit ~li~ aga1n ara.s?lii=; ·Q~t ~ !S q!!1~e. ~Jear.tha.~.:~IJc:s~~p-nq: s.l!J;e·, 

· .w'i~.~Jie_r, h~~~ ~u'!fler : ~~t.•on 29_7, sectton. so§,-9:- .:section a~-~- is .a',fes~!e. ft.nii .t~~ 
. s~~IP.n:. ~~·r_~pheHo ~~ o£' t~ept. . . · . . · .. ·. · · . · .. ~ · .-'.·· .' ·. :o .. • . : ;:~. ~.: 
·-:· .. :; .. ~n: ;(l\~ ~q_s~s _; _oi '!a~her~ba.i v .. 8 ariMai' {$) ~~~ .. Jf.:l,l.{~_~hf.l/h 
· -t.:Patigu?Zm. ( 6) 1.t wa.s also . hel<;l. that .a: pyrc.b.aser: ~ of- propeFty.:.·af~a' 
; c9·~rt' s?.Je'~}Vlicf fails_.to ... pay .th~:dep9sit d!r.~.i:teci' to b~ :pild· ·pJ. ~~e:~d9Qil 
JQ§)f?; liA~faulting pux:chaser withi,n the l"t:l.e~ning. ofsec~fqti }a93. . . · 

S"·::;''I:h~:c·o:~clit.~iQI! ~t whicll J hay¢ 1 artive~ .is. that"- the.: pa:Ji?en't :_of:: the · 
!,:ff~pp~~!~re:qtiii~d by'"sec-tiqn 3_1)6· of the Cn~¢ iS" not OI)e o~;tlie:S.o~9itjOI:i~::' 
·; #.~~p9.~t ~?.· c.~~Slte a, !?ale .of pr~per.ty in ~}r.~qftro~;·of 4~~-~'e'~.h~::W~Mf~'i~ 
~~H!Y.:?~~g:t~.z.ee:Pfflce.r PJ!ts. ~p-J~~ppe~~Y rn ·e.xe(:u_}JP~~ ~t, .. 'CJ:~,Q~:.e~ ;[9~ .• -~:<;t~t 
;;;f-n,~:~t~~~~;~~·c·~.tvmg .J:u<;ls_ }moe.~~ 1.~ flown:-to· the.. h1g~e~~ ~o~~~e.r'~ ~~:~~~~ffi~~ 
:~t<?-;Il) ~ · itli~, ~a!~ ~-~ .:coi.Dple.~cr:• Sec~H>n ;3,o6. ~f - t!t:e·!P.~.d~ .*~~~m.~~ly.~ 
~r:e~ 1CRq'f~!l~~!!-f. as t.4cC:perso~· }v:hq .. ~Il<?!l!fl ,.J.rt~k~.~J~l!'~{<(efl"'6:~t~i 
~~tJ "'"\ir.Cnase·'· surel tfiete h ... been7' · ·' le · lt:·h! "· ffi ''-::: /.· -;: 
~~~· ··~~~~~~:!¥.!.~~~·t~~d'~~:~!:~~~7~6i~~~~;~~~:;j:~~~~~>f~;O~;:~&. 
?11"'''.::: , n·,.:lt.;::J{ .... S.<J\:11-~31·6: •.•.. ~~·'· ·: :(4J .. (fS.~~).f,::I., .. ~ .. :zs 
r;Ai:; :"\!.·:~~~ • · .. , . -;lz.-~!,:R:i ~<q;~t; ·3$, ., ;,·_: :::: · ~f-Sft~~~l) ·l;: ~~~ R;;. 
~&:;,_,~\~t.~:~~~~J·~+-~:RiJ~·~-~'<~.,:~?1~ :_ ~ :. · : . .::.S~M~~:~~p;:~r~;::~~~:y· 
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;·- -:·: . . ··· !lefor~ Mt<Juitice./farinoll .. ·. ; · " .. : :_., . · · _. .. :Ci'uil Ret.~{(~;r 
1 · . . •. • ·. . , .... : •. : • .. · · . : .. · ·, . · .. _;· 1 "' _No.169 of..I9'f!.S;";, 
~·S •. NARA.YANSAW~Y ·'I!.-:JAMES D. RQDRIGNEZ.; ., . : .···1 JuM 6#~iz~p_4,p. ,:;·r,·· .. -.-. · .. : ·· ' . ..;, ·z ·.· ~ ·

1
' : ..• ,c · · .. ··-- · .. .-.~··. . · ,_ ··., .·._: .. ~,:. ::::.}~~w~ 

·i · a am J!n- .or p amuu~ · . _ .. ,. ·. .· .. ; .- .. ·. 
_: ~. • . · :Pe~n-ell_;for:defe'n.&nt; . . . . . .' :..:: •.• ·;ft_ .. , · . ,:· ;· .. 

, :lJ~~l.li~~~..~i~ .:~treement..,....;-rectificqtiQn··: oj..;.sp;Cr.pc Relief ~ct, · i'st7,, s. · 'jz,~:; 
:::~1Jille~;.qf A,ct~ :8;z, s. 9~,Piiiviso (I) arzd'illu~ra~o~ .,e):. .. · ·. c · ·. . ._ ::>:, . 
: .. ';~!~-w:ider)c~. to pr.o"e·a mistake in t~ terms of an ~ree·meqt may be b.rougli.t • in·. a 

· .. ~.u.!~: u-pJin to. at ~gre~menf ali . ~ell as iq. a suit to. recti{y the mistake under· .section 3r .: 
· .~1':ttie ·sp~cific ·Relief.~·ct; x877n ·. · " · . . . . .. . · . ; ·, . . .. , " · ··< .. ,_. · 
• .. ·:'' 'Bazki!h;.K..J).a:s.·v. Le'jge, (x8gg) I. L·. R. 22 All., I49; · Maung Biit..'{; A(q-Hipi1J'K_, 
' 'll9<>S) ' I 1 !3tir, L. 'R. z8i: referred to. · · .. · .. . · . , . · ., · . . _. : 
. ?: .=t•Mahen.i!:Ya 'Nath1Mukherjeev. Jogend1'a NathRoy ChaudhuYy, '(t897)'2 C.W.N •. 

:i6o, foJiowed:· · . · · : · · · ·: · · · 

~· · ;_:.;1 ~ see'~s to ~e that Mr~ Perin~II's contention _must ~rev~H: ~-~ -pl~flqi 
~tmit· th¢ words ·1n ~he agreeme~t "for ~oo square pawalll '' were ~nte,r:.,_. 
)~g:py a mutua! mista:k'e .(or'the words" for roo paw am· squa,re.u :under· 
; ~eetiep 3'I . of the SpeCific Relief Act~a suit could have beeri bro~g~t : tq 
; lec~ifr _the ~is_-t'ake, and the Conrt cb<3:ld ·hav.e. rectifie~ the mis~ake, )f 

·. iUiniti.d· ·cl~arlv, that -it bad'·been made, and ascertained the real inter!,. 
·· ~i§.~.'-_ot ~~e :parti:e·s r~ execJJ~ing.· the · cq~tract. U.n.de5 prqviso ·( r).: i.~t 
se'2\ion·:.92' of. tlie, Evid~nq:: Act' it: ther:ef0re seems. to me that· eviden'ce' 

' mi.y,~e-: ad~it.ted'·toJrove ~t~'a't 'til~~e w.~ . a.mutual ' mist~ke, · an4 ·;?/ 
pr".>.ve wha~ the real mteQtton. qf the· parHes was. .It seems to m_e that : 

. illustratiqn_ (l>) to section 92 .of' the Evidence Act, which. b.as been 
··.referrei:l_' to .. by Mr. Hamly n. as· in hi~ favour is against him. In .tliat 
!Uqstratiol_l .to get relief A. wpuld have to prove that the ·mi.s~a~e . was· 

_;_s}~t:h'an ·one as would entitle him to relief under section 3 I of the Spe'c.in~ 
Relief, Act. ·The finding,.; at which f have arrived1 does nqt' s.ee~ t.o:. 

' ~~ .to conflict ·with tl)e - findings ·come·' to in the cases. of Ba'lkishen 
:J?_iis:v. Legg~ (1) -and Maung _B(n v. M1.1- .Hlai1ze _and 7 othe~s .(2}/~( 
:'<; iq)~his case'i),i:oviso (1) . to sec.ticin;c.)2 of t~e--Evjden·ce ·.Act. c.~if.Je-~)i'!!~:. 
:':.fo·~~e. · 1-'agr~.e wlth the words cf Ba'nerjee,J. in the case .of:M-~/i.~i(d,f(a.J 
~'~N.iJ~.'z ;MuM~rfee v: Jogendra !j!lt!z Roj Clzai~dhury (3), th;J.·t ~v~ife~~e-· 
([pf'the. a)lege<l 'mistake may be given in this suit.' arid not· Qnly-- iJi·-1£ s:U1t~·. 
~1fj~u,~h~;_ll?:Ci¥~~ed-i'on '3 '· of tl·e s·~·ecific R~lief:.A~{· ' · . . ::-·· -, ;·: .~.'· ;;_ ·~:;~~: ?::;,~ 
~:~·1~:.)JWi.~-( ptiih f- of: l;t~v 'b'eing .. ~.ettl e~ ;.'th~ -spit, w-ill: .pFoc.i ed: , : ::y. ·, .i ,: ;·. .--~ -i~:' 

~,,k~~~~·.'···.~·,·~·1~)~:~~~.~: ~;~.:~~\~}!~~:;d~,~~~.~ 



. >· .. ··: -: r·· .. . ' ·. -•: ··: ~-- ·~!·~~ .. ···;""' ~~' 
_ 1or~.s,o-ea)led:''•. ~r~h_-c'~fe ··, · · 

of i\1; a Burmese B"«ddfiist. woman'.-aec·ea~ed. · 
t?e~.n·,ner:. lt\ll50311Q·j:.tfl'ete. WaS·:evid~nc~. . . (or 

&~~ ...... ,... repute. Th.e 'applicati9n w:ts disrr:ssed on e groun t}iat.a 
.ULI.L<4..'1o<1UIIVL\;Vl1Ll"''-' a Valid ma~riage Ollt'i ifhis o\vn Caste• ·,· , ; :, <' • • ·.

_ . t in .the ~b~ehs.~ of. ·evid¢pce lha(the class 'tq· wtlich .~s belon'gs.:li'a :ve 
~tt(>P.te:.d the·i:u!e observ!!C. oy Hindus of the recog-nized" castes in tliese·.m_aqe·r:~ ~pe 

:nr;ni'i'l,rv presu,.,*(ltiorl of · marriage must. be-ap.P.!'ied to t~'e ·t·ef~.tionsh'ip :bf!.twee·~.;~; 
ordered;..that le~ters ;be .g'ral)t!;d ~o. hmT .iiS .t}Je hus!)and of. the>'de;easeq;._ 

• . Singh' v. ,Ma kfay, (~goo) 2 Chan:·'I;,-oon's .L.C., 27; M~ Sin v .. · 'f~mkf1J;kf!.· 
§fn,". (19_?4) xoJ~ur.. L.R. 269,rr.~ferred t<;~.:. . . . · ·. ._ ,., - _ -~/ '· '' .. :·: 
· ./}, Po»,· O.ffg. C. J.-Se~!yapp·a_ A~amalay th~ appellant; · appli~.q_:(or 
letters of administration to the · estate t.f Ma Me. He cJ::tlrril cUo 
adinirii~ter' · the estate on the ground that' lVIa M~ was his ~vife at tl1e 

. tirrie ··of her death. · His .~pplica.tion was opposed by :Po f.,_an; /J:n.·~.~'~( 
t'he brot~e~s of Ma Me; on the ground that the appdlatit had .l;lQt been 
tlie legal husband of his sister. ·. , · . ·, .: . ··'";< ~ ;~.,,'~ 
. The appel~<!nt when 'asked hts description said -~hat he was · ·b,qr-!1 

'in 'Maclj·as, an~ that he wa~ by race Sudra . .. L<\ter on in his evid.ence ' 
'he ·said he was from birth a pariah. He asserted .th'l.t.Ma M:e. \~~,, l)i's. 
Wife, : and chat he an~: she had m 1rried. t9 or 17 years pr_eyi9u~y: · 
:niete vva,s·n.o ceremony, but .they .agreed to liv~ togethet:, aod , t.h~y (;li'd .. 

. §.o· until she , dieq. TheY. had no children. · She . u~e~ "to ._to.qk;?f-,,9,\f 
·f9.r hiiiJ, and he ·used.·to eat .with her . . All along he. u~ed tcj gp qr tl1!=l 
Hjnc,h{'J'e!l1ple, but he used also to go witJ.,_ )Jer., to . the · .Pag~clsi -ari.i:.i 

-:to'''Pongyi Kyaungs. · He said they u~~d t9 light candles ~t t!1e,Pag~&J~ 
.~~tlg~~pi~~ip .. tKer~..:-: ;H.~·_.prof~~~e4 tO:.~n9\V. . s~f!ie .J~_urmese:· : t~ray.C!f~; : 
:.~~£7~¢;-:.W~s. s~me,_,eytde~.e? -~!i~_t", the :.l'~o :wer~, . r.eg_~~~~d. a~ /~a~.r.-,q,~ ·: 
Wl _i! •. _ • •. .. . . •. . ... • .,, •. ·¢. 

' :' ·The ·karned District J!Jdg.e .dismissed his application on t!ie.:gc,o.Jlait 
·.ih"at'th't ~ppellant being a Hjndu co~ld npt lawfully int'~r.m~r.rY. "it_h !il : 
Burmese woman. . .. . ,,_ ' ... · . , · -

,· . ~t :may .be.·that a· ,Hindu .of one of..ihe castes recogni~~<l)?~<tbe· ., 
Hindu faith ·.cannot la\d~lly marr)i'~ny 9ne who do~s not. b~lonJt"tifthe: 

-~'aste · tQ: which he· onhe beJongs, see :.B_a,den Singh v .. Ma Jtf'tiy .OJ , 
· iind M d. ${1£ v. Taraldnka· Sen· (z) .. -In· the present ·cat;e. hO\y~ye~ : tl'ie . 
appelJant.:_.says he is w~~t. ls tern1ed by the ;Englis~ 3: P?-r;~h./ruf \v.·!J~~f 
.~~ .. t~r.~~q ,i,n. T a,~il a panch:,ma o_r mem:t>er ·o~ t)le_lif~~ ca~t ~~.!; · . : .'.;..,; ';. ;,;;~.; 
':,: ~ .. ti~J.h c~s,te_ 1~ ... not .know.n. to orthQd?x Bmdutsm/ Q.u:t t~" ~~s·G.~_rtd~ 

.at?!-~ -w~~ith~ _ on~·~-al l~li~b,_t~n~~. of Southern : · India . :-ha~·e·~~p.r~~~lJ-!x.;~ 
~d?P,J-e~c~~h·e term ·in the.tnmtt~tt.o? · of ,th~ · ~~-s~e system ~f t~~~F ·#~~~PYi: 
-~~Jt,<:J,*7rP.!S; . Alt!1<?.~$h t?e . ,p~n~C!S rna;; 1n~1tate :the. sy~~et~}~ .~··a·ll~~~ 
:.,ef.~££~-S~f~f'-~~~ :tJmd~· f~J.~h~ a~d may _l:>'eh~~'e. ·many of ?ts . te~t~J~k ~d:; 
,;~.t~~;~f~Q,~Cf:I_tlg;. to:.lt_s .~~~h,~4ox. _ ~e,net~· n~t' w.l.t!'un th~ ~'!}~ o! H a~?~l ::''-... ~~~ 
~~·: .. ;¥~;.r;~~-"_:• : ~·~ • ;-- ; ~:~ ·~ 

0 

• , ~ , · ~ ' :• ~,t } ... ,.. : t) 
0 

•• ~ ' '.o. . • - ~ ~ 0 

.. ;:r, 1 ~j~ 
-?{~0,(·1}~-{-I·gp.o) :l;; VIl?-~ ·'I;cQn·s.' ~;€:;· :~7:·;.·· 1 . .,.(tH·I~<?-1):- Iu~ur: ·lt,;.~1 ;_ .i . _ J.% 





saw place or. not . . 
nnP!>1rPI1 to tb be r:nost unr~Jiable persons. ·. . 

further e~Jdence to be . taken ~S • to wnat p()Si.tion th~~e ·' 
witnesselfcalled lugyis · hefd. . The f.urther evi·dence shows tha~ ,th~y 
\y.ere headmen of war~s a:ppointed. by :the Commissioner -of Polic.e;:· 
Under il1e:· Rangoon Police Act the latter . exerCises the ppwers of tlle · 
Deputy ' Comlfl,is~ione'r ·under the Lower Burma· Towns Act, 1 8,9~; ·. 
Under this Act.lleadmen of wards and· elders of block have t~perfQ;rni' 
d·~ties and ·exercise 'functions similar. to those o( poHce office~s · but to . 
a .minQr . e~~ent~ . : · · ., •· . · -:. ~: .. :: 
. · Sedio·n 6 of th.e Burma Gamqling f\ct requJres that all s~ardi~.'~ 

u.nder t.he 's.ection shall ·be made in accordance with . tl,l.e · provisi9"!JS ~=~ 
sub~·s..eeHon (3) ·of . section 102, and of sec:tion .. 1~3 of the.. .Code· 'of:;; 
Ciimi'nal Procedu·re, r8g8. · ·- ·: . .:- . ··' ~· :;:,•'~~ ... 
,, ~ /'{P.!!~ M~~i?~~s:~t5; ~~~!?~ :fJ'!tLq~eq .·~9.l~l¥,~upgn}li~:·.Rte.~!l:!!IJ:#<?ri:' ~;iiW: 
~O~!f;a_s .9~1Jg,g~ltry ,~y pe~t!9I.l,.~ ;qf~h-~:p~~l!n~F4~l;--~~~~·::Pr~~Jst;.s·· 
·are··entere.d 'tinder' section· 6··of ~he Act, 1t 1s. for ccnsJderatwq whefher 
.the premi.ses were in the present case entered· 'under section ~6· .of the' , 
Act. · · · · · . · · · . . · · : .·.: ... _:. 

Tp~· buil?i~g was entered . w!th the ob~~ct of maki:I]g·. a .s~~,r:~~ · 
_th~t:.e.!n:. for .· .. mst~:UJP~nt~ of g~mmg. · .Sech~n -.1~3 ?,f the <;od~~"'~ · 
Crunmal!Procedure enacts that before makmg a ·search the offlcer·~. 
·about. to JPake it .shalrc~11 upon two or more resper:tal!le' "inhabit(l,nts · 
~~ tlie/locaf~·ty t'n' w1lch ·th~ ' .Plac,.e. to lie searched . ts :sit~ate t~ ~tt¢'P,9 ,. 
·a'bd . '''itn·e~s"tbe s·earch. The sear<;h must_l~e made .in th.eir pr~_sence-::·· 
.~nd~a:·n~~~! thi~gs- seize?: in ~h~ co~x:se '~f the .eyea,r7h .. att.o) ?f: ~ t·ptplJ_<;~·~:~ 
m whH~h .tliey are respe<;bv~ly. found m.U§~ be prepared gy t~~ .ofllc~r: -.~4·· 
si$rfe.g· bf.{he , \yitnesse~: ·~ . .The objects of thls ·p:i:ov!siO,·n: .ar~ ~ 6ov{dq~'~ 
J~: i_(!"i'v):¢ ·ag1Lin~t< pp~sible· chic"angx-i.O~.,,pawt~HW/§ mw?~;,pf'~• 

::~f,s>ffl.~«;~s ?!l~s.t:ed ·~1th se~fi warrfnts,_ a.n.~ : i~ !~ = ~~ _qrp~~ -~Q: :fPf 
:·~o~~~~~~e: 1·n .. ~e1ghbo11r~ !jf-~lie ,per~?n ~h?S~ ~Qil~e J.s '~~:~rc~-~1 . .' · · 
· !.~~ 'lP;~l~~.-;g~~er~lfy,}~a~ ~nY,~}lmg !pcn~~n~tJ_Q:g -~_htcli .~~r .p,t i: :<4 . 
. 'l~Jt~~!J~f~~~r~~-~~ f~~q b,e:r;~~~~;r-:fP~B9.1 a,M .~baJI n?-t~~-~h~:\.~~J~~~ .. 



: · . . . 
. . . ·.• .• , . . .• . . . . · .. : .• .... l··'' .. " 

-· -. · (~~~t.k.ci1·~;/-T\t"e·.~~~sti6n ~~.tses iii.: this c~~e-·w6.-eth~r :the~~~titi11' <~:.;;~- . · ... i:!#i~,-::~ ·-. .-.-;~ 
"· - c~.~~;fp,F~~;~titll, :\t~en :_h~a4.me,n .of. w.ar~-~ : were empfoy~~ . ~~r;_c~ll~~t ·:a( · ~~~i;t':;111 
.··. ,wi~~es~esp.f--ase~ rc;h u.nder th~· sectJO~. ·.·. ·<: -_-. · ~ · -~ . .. . ···: " · _ . ,- ...... ;,)~·'"'-:, ._:;.:;;J 

!'oo.: :: T!te~}e~tio~ _Q~Y.ious.ly ~o.nte~plates ~h~t two respec~a~~e ~em~er~· · }{I;<!:R~r~aoitL 
_ ?:~ t.be)>p~h~ ;ind !nliab1tants ef. the locahty unconnect<:d m a.ny \\;a ' · · .;---. · · .• . , 
.;-~.t,the ·. G~':'.~rnme~t an&.oflie<~i!-ldom . should be calbd. m tq w1til~~~ . 
· seiu:.c~. · :·lf it.were otherwise, a poli~e offict>r' might call in tj'YO etli'er l 
polj~~.9~~ei:s to ,witness th~ :iearch; anrl might say with tr.uth that.tlie' 

··- ·se~,:-~li had· been 'Witness~ ~Y tw~ t.:,espect~ble inhabitan.ts_..<>f 0th·~ ~oca I~ty . 
. : S~ch. .pr9cc.dure wou.Jd obv1ously be contrary to the spmt a-nd·mtentlOI)·; 

onM 5ec~ion, although it mig~t· be within its words. . · o ·· 

-.:·~~:. · !.tf P?.S~_Ibly a lesser but "perhaps .in . a me:>!& dang:erous degree the_
dUing ·ui ·and ~mplovment of headmen of wards and ~lders . of' blockS 
·ri{J~ ~i.'Jh~ LoWir Burma To~ns ·:kct as witne$ses··of a. s~>arch uiider· the 

;_ sec.tiQ'~·.·~PPC?ll:~S tq m.e not to COJllply \Vit_h :thY, 'provisions· 0~ !t. . . . . . ' 
. - ,.J.J.h.jP.Jc i~ upnecess~ry to consid-.:r whether the .two h.eadmen ealled 

jfi .t<:f-Witness tile se;\rch 'in 'this . case were respectabie irihabita~ts · ~f' 
: ... th·e: 19ca)ity in whic}l · the plare" to be searc~ed was 'situate. ln •'anr 
:!:''·'ca~~.tli~~ headm~n were. in my opinion, notosuch 'persons as sectioxf 
· I~:fof tb~ Coqe of Cdminat'Procedure coBtei:nplates shoul.d be ca:IIed 
· in ~o. \vitness a. search and · con!'equentlr the pre,mi~;e~ _were n9t d~ly 
~htt>_red and searched undf'r the provisions of section 6 of· the Burma· 
G~inb,Ii~g Act .. · ·UndE-r the circumstances . tlie presu]ltption which 
sectton 7 of that Act . enacts shall be ~rawn, could not lt>gi_~imately .be 
app~ied; 'fn the absence of evidence to show that illegal g'aming 
9ccurred p~ the premises, there !Vas no _justification for · h.olding tliat 

.. the·tpf~nnses c_onstituted a common gammg house under the Act, and 
.. the j::nrividions 'of all of the accused were unjustified . 

.. L~etJhe~ asiqe, and 6nd . the accused not guiltv of the offences 
chare;ed.against. them. · The fines paid will be. returned to the .accus·ed 

: res{ie~~iv'dy, . ~ ()' : · ... 0. . .. i> • - . . • .. .• 

···.'. . ·.~··· ... .:.::.!:. -. ~ ~ 
• - ·9 · ·o Befor.;e Mr.- 'fustz'ce lr!JJ(n~ C.Sl. · Criminal.rRtf1iiioli-· 

. F:ING.Ej\,fpEROR v. SHWE SO ANO 13 OTHERS:· . · No. ·.g8 o[''. ··. 

· JoinJ h'ial of ac~~sed~tfences unt!er sec~ion,{'93 Indian Penal Code-:-Criminal ~9.06· __ ·;) 
. Pr~ced~rt Code, sectton 239-:' same trans~t,on, . J_uly rith and 1.it/t; 
''. 'The words" saJ:I'e tra~saction,'' in section 2'39·of the C"de of Criminal Proc'edufe,: ·: 190·6. ' . ~-. ~:; 

1898; ¢aiiifot ·be app.lie<l to a whole trial and ~11 the evidence given in it. Heile!!,· ~ . ·: ·,: 
wh.en-seyer:~1 pe·rsons are accused of having given false evidence- as witnesses· in a 

. ~~. they-cannofb~ charged and . tried together but must be· charged and tried 
separately. , - · · . . · · - . . . ·. · 1 

:'· · Proc~ure'in tri:~-ls for. 9ff~ntes under section 193 Indian Penal Cpde, .~xpl.ain~ •. 
with_re!erence tq the'ru.Jirlg in' Crown v Sh'IJ!t.Ke, (1902) I. L. !\. R., 268'. -\. · ,. ·~ 

. , ~~~ t~. ~alter of Got~i1,1du,_ (1902) ~· L,_ R. 26 M<td., 592! ·referred to; 1/. l . -. 
: ,,· .. ?.f.fte (Q~r.teen resj;,ond'~_nts were convicted ·atone trial of giv·ing fa~_se; 
er;!d:e~e .i~:.a£·f.a$~ c;)( d.acoit:y I aod fin~d fifte~n·· ruee:s f'aCb-;-;. T,he ·or~= 

~-~~H~f.l1iagJ~ft~te repo~~~d the .. c~se t.o the. (:ht~f Cour~. oeca~se h~\~'~g~-. 
;$1_<{erea._ the senteq.c;:~.s ··maqequate. . _ . . o .. : . .• -".,·,;·.,·, 

: . . F .. T.~~~M~gi~.tra~~ says .in his judgm~'pt -tl!at he t~inlc~ the ~t'used
:;cori$pire~:w :giy-e.fals¢ evidence ;u but th!!Y were . neither charge{} :witli· 
~:J.ler, Q".ohvi<;te<l_q£: ~<ms1piri!lg. The joinder of charges was illegAl: ·see 
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:->\·.'·',9(>6 • . ·· - . : . /;o~z:n~it!~-~d~se· (I)~---· -~~--~~r~s.::~. the·, ;imetran~~-ttib~ '':in ~~o,ti.&~ .-d~~:-
~< ~-'~-.,;- .. . · ~qt'o.d~ ·.of.Crim·inal P.r:o.c~dtire, cannot ' e.rrihrace.a -who'le tri~t,~ bJt .,<ol:l.ly 
fKt~n:l!:MPtmOR . •· · " \ - • ._. "' ' . ' ..... _ _, . 
~'5;: ~:r '"'-ii - ~·.:·. --~-~:{tli~ :~,_c~_fui;na;trC!!·n. of one -witness_. ' N·ol i~e ·ha,s }:i~en: ser.ved:'o->(~~ll-;qf:.th~--
[i~~i;3;~~~:~S~ . -- .--:~-~~po!,~·dentre~~ept_ No: 8 N5a-T.):: and -No. ·.i! .S~·n . Yun·; t'o ;~hn':": ea,_us~,~ 
,<•· ' ·: .,-- . ......_ · · · ~-:\\ hy .new tn<;ls·.should· not.,be order~::~!:. · . No. ca't\se has· hee.n: . spown.-•' 1 

ktp~J;e_f.or~. set ;\sid~ th~ ;-~I}vict_ioi)s ami ~etiteo~~s p_ass~d·:_qn : (.t.t N g~ · 
_, S.hw.~ -~:o, (.&) : Nga Lu Gyi~ {3l - ~ga_ Po Thl\:ll, (4). Ng-a · Cliet,.::(s) · Ng"a, 
· phwe' tffih, {q) Nga. Tok _Gyi , (7) l'; .g~ ~hwe-Sa, (~ ~ga·.Ch~t;' Ct·<?) · Nga_ 

., HQi~t (iyi,· (~1~) ~ga'Pa·, . (x3) Nga Py:-:tw, . an<Ut.4). Ng_a .,Tun/and 1 
:d,ir~ct ~ha:t ·r.hey be re,t~it-d at _separ~te _trials. · .: . · ·_ . . ' < _.:; .. . ;, . .. -- ... -

.. , .', .. . ~es.pectingJhe -ot!Jer two responrlents orders WJII be p<\ssed here.~· 
_,. after. . .- . . ' . . - . . . . ' .:4.~- ; .. :~ 
:_~ ~: . Apa'rnro_m· the ~i~joincier,· the tdal \Vas defec~ive in another w.~i;' 
.,.I cann9LfincFo'n. tbe b~·c9rd ~ ari'y e.vidence that ·.the accused . ga.ve·.in:i 
~evidenc(l i·h.atsoever; 'tru~ .or fals~, at ·the tr.ial of P~ Ma~ng~ , Th~, 

··{ptoper .rpode of prnViiig i:he fact _is to put in and read·. the or!ginal. 
'de,posifion;and ~0 adduce oral _evidence that the accused .. is the . pe"rson . 
who· gave-the evidence recorded in the deposi_tion. T~e· facts tb.at -~he _ 
doc:urilent ·is genuine and that the evidence was dulY:_taken are pref;U'n1ed 
upi:le~:- section So of tlJe Evidence Act. The- deposition·. is the' only 

.i!·d~i$sible proof. of. what the wibiess said, und~r sedion 9~ . •·- It ~mayJ;_e 
pr-oved _by a'·certiliecl' copy under sc>dion 65 {e), but tpe:best metlhd !s 

_· to . pr.bd\lcect~ original. The. original .depositi!)n !>hbuld not be re(r_love:d 
· frq~ · the .. ~-~-cord of the . previous case, .bu_t a certified cQpy .of. it 'sh~~ld 
. ·be.- placed o_n ·the record pf the· trial for petjtJrY. (par:agraph o306, L~wej 
,.:·Burpia: Courts Manual) . . See.also Crow_n v: Mi ~lz.we Kt:·(2); · 

. .-. p. 

Cri"l(n~Z J?evisi~~ . ·.· Before' Mr_ •. Jus#ce irwz·n~ C;S.l. · · · . _' .. , . 
". _;_:N~::g_of' _ i~Il-lG~EMPEROR -v. PO. Y IN ANp )Ji-:\ ~AUNG: ... :9 ., 

'· ~~ .::-·;.,;__::_.~ :: · . ·:r . . . . .Qawson-£or I§t' 're'sP.~lldellt.- . ·:, . . 
,_._;,;.j.~ly ;,$ik;. '.· .. :.:::.:App~liate.Caur_t'-.altering.jinding:..;,cr.;7~~.~,J-p1'·occ~uie CQde,- r89g,~s. 237; ~JB; 
; ~:· ', . ' 1?,.~6," .: -_. .f2'j, 4'39-- - . . . . . . . . . . . . . . - _,,·. _. ..-

. . ;......;...._ . . Under sectio!is 423 and 439 of the Code of Criminal Procecture, .1898, a CO"art o~ 
Ap_peal o_r R.evision rnay alter the ·finding- o_f the l•>werco:wicting _Cou'r''t But:.as 0a 
Tl!le it would 9bvjou:;.!y be· unfair totheaccused that he should oe £Onyicted of. a · more 
serious·otfevc·e to. which he·had not pleaded . in the lower: Court:' ' The general 
p'r:incipl~.is t~at (.)n appear or revisinn an accu~ed perso.n cannllt _be, cdri_v.;_tf#i· ~tan, . 
Offenre-otwhJch he co1,1ld not have been conv•c;ted by t·he Court Wh1ch tne.d ''hn:n. 
· 'Emo".e,;,or-v: Gur Narain P'Yasad, 1~go3) ·1. 1...' R, :zs Au.: SJ4, . dis;ent~d froJT. . . . · 

:· 'D.w~rka .llfan/lzee, (tSSo)· 6 C. L. R., 427; Qu'Jen•Empr.ess v:•rnulad'Kn:an.;·(18qs) 
J .• L. R. ,s All., r :aq; llfiJn 'ran jan Chowd1mry v. Queen·Empt'e$$,_ (.1 899)_j ''C. \V·._N·:, 
:3flfji·Q.ue-en-l!:mpress v. Lala 'bjha.; (1~991 3 C. w. N.J nS~ ;Ji899} E-- L·::R; z9G;U:·, 
_-8\)3 ;_ '7:ruu· .~in(h )/, !f.!ahabi'l' Singh, (1900) I_. L. R. 27 Cat., !)6o;' ~-q lo;ved:.· ; :; .'. 
t;.:: :: Tl_l~ Magi!;tr_ate convicted _Tha ·M:aung of tbe_ft; secti9Jii. 3·7·9.-'< :,~?d g~ 
1'Y 111 ·o.f:. ~bPtmeJJt·o£ tbeft,_sectrons 379. and II 4· Tha ... _ -~~n:g,>h,~_d, . :a 
pte¥-ipu,s conviction' an~ .w,as sentenced ' to o'n~ ye'ar!.s rigof6uf_i~P.~J~);~ 

: I"!l~nt. : Pa:Y'ip waueleased under section 562 onh~ Co,d~of'.C.tiip,~nal. 

~-f(_~~~~-P-~e! :.·· :.p:; _i __ · ,: ._, :- . · . .' . ~ ... · ... i?.:_H·~ ~-.:~ ::~:.?.~;=:~.~~\~~(,~ 
. ~ -;-- ·_-: ·:· (_t);J~~~z)_ I ~ ~~- ;~· ~~- Mii?·? -?,?~.-. (zf (xg62~_.l ~· ~-·Rj· z68'(/,::.. ~;::,. :~; 
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Tha ~aung·appealed, and the order.of t.he Court of Session is. that 
. the appeal be dismissed but the conviction altered to one _under section 
392.. I may remark that this is ·wrong in form. When a conviction· 
is altered, whether in accordance with appellant's prayer or oth~rwiseJ 
it is not correct to say _thatJ.he appeal is dismissed •. · . . . 

. . The learned Session~ Ju~~e then referred the calie' to this Court with 
"a ~eC()miJlendation that the sentence on each accused be :enhanced t•> 
two years' rigorous -imprisonment~ · · · · . 

. . · By order of Mr. J11stice Hartnoll, notice has "been served on T~a 
. Mauna ·to show cause why his sentence sbpuld not be ·.efihanced, -and 

· on·Po\'in to show cause why ~. is conviction should not be altered . to 
; -on·: tinder sedion 392 and his sentence enhanced. · · · 
. The l~arned Advocate for Po Yin has argued that it" is no~ proved 

, that. Po _Yin. seized ·Tun Gyaw's l:!ands, a·nd· the:efore-th~re was !10 rob· . 
bery by any person, and no abetment of ~ny <;>ff€mce by P!> Yin. 

.. . . ='! . , \ * . * ,, ·* * 

. I consider it proved that Po ·Yin seized Tun· Gyaw's liands in order 
to facilitate the picking of his pockP.t by Tha Maung. Although this 
act is not exactly identi-cal with the act des~;ribed in illustration (a) to 
section 390 of the P enal Gode, yet I think . it amounts to wrongful re- · 
straint within· the meaning of section 339· The offence therefore was 
robbery. . . · 

If section 114 appl_ied, Po Yin wot)ld be guilty of t~e substantive 
offence and.,. not of -abetment; but in my opinion section I 14 does ·net 
apply, as Po Yin would not be · an abett.or if lie were :absent. The 
robbery was committed jointly by the two accused, and bot~ are guil~y 

. of robbery under se'dion 34 or the Penal Code. . · · 
"The question then arises whether the alteration of the finding in 

Tha Maung's case oy the Sessions Judge was within the powers con
f~rred by section 423 of the Code of Criminal Procedure, and whether 
~his yQurt~an lawf~!.ly ~lt~t th~ ~~~yicti?n.::OL J?o .. Yin .. u·naer. section 

.439 . r~ad w1th se~t10n - ~23-. . Ths• pnly. rulmg .I . have . foun~. -.whtch sug-:- · 
gests;an affismative answer is that 'of a _single Judge in Emperor v. 
Gu:r Narain Pr.asatfl(r). On t.lie other side are the cases of Dwarka 
Manjhee (2), Queen· Empress v. lmd_aa Khan (3), Monoranjan Chow
dhury v. Quee"'t-Empress (4), Queen-Empress v. Lata Ojha (5), anq · 
7iztu. $£ngiJ v. Makabt'r St'ngk (6). The general principle whiCh I tliink 
may be gathered from these rulings .is that on appe~l or re-qision an 
accused person cannot be convicted of an offenc.e of which he coul4 
not have been convicted by. the Court which tried him. In warrant 
cases it is necessary to frame a charge to give the accused due notice 
of what allegations he h~s to meet. Sections 23z and 238 of the ~de} 
of Criminal Procedure contain prov.$;'onTor COOVlCtliigan- accused in 
certain ~ases of ·offence_o with which he was not · charged. In the case\ 
of La/a .Ojka (5), tbe learned Judges intimat~d that some other ex
ceptions to the rule· mig~t be aiio~ed in appeal,_ and the one which 

(I\ (1!)03) I.L.R. 25 All., 534· I (4) (1899) z,C.W:N .• 367. 
(-2) (188o) 6 (.L.R., 427. . (S) (1899) 3 C.W.N., 653.J (1899) 
(3) (tSSS) I.L.R. 8 Alt, 120. · I.L.R. 26 Cal., 863. 

· . . (6) _(1900) 'I_.L.R. 27-Cal., 66o. • 

. ·~ 

KmG-EuP.kRoal 
"· •po YIN~ · 
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they did ~Ito,.., was convi~ting t)le accused ot the .substa"ntive offence, 
· for abetment of which he had been trie<iand convicted in the Court 

b-elow. One they expressly excluded was" if ther.e were dFCumstances 
q£ aggt'avati~n of an _offence to whi~h the accused ·had not plea<)ed. " 
ln this view of the lav.r I concur, and I am .. unable to agree· with the 
opinion expressed ·i&J J?.mperor v·. Gur Nara{n Prasad (I). · ·• · • · 

. T herefore I thin!< the conviction of Tba M'aung for robbery cannot 
be uphetd. But I see no reason to .order ·~ 'new trial as the violence 
used was very slight, the wrongful restraint was th~ s~allest possible. 
. As T~a ~aung admitted a previous conviction of house-l:ireaking ·by 
night un~e r .sec~ion 456, for which be suffered six months' impriso~ment, 
I think his ,pr~sent ~entence of o~e y.ear for picking a pocket in the 
jungle i.s undti'ly leniel)t. · .. . . · - · · 
.< . As l?o Yin is 33 yeilrs of age, arid as h~ rejoined Tha .Maung and 
sl~pt atthe same house with him on the• night after the theft, 1 think 
the case was not a suitable-"one for applying section 562 of the· Code 
of Criminal Procedure. 
· . I set aside the orde r passed under section 562; I ·alter· Po Yin's 

CoQviction from abetment 1)£ theft to theft under section 379, Penal 
Code, an:d I sentence him to six months' rigw-ous impr!scininent. 

I set aside the conviction ·of Tha Maung for robbery and I ~onvict 
him of the~t, under section 379, Penal Code, and .I enhance _his sen
tence to two years' rigorous imprisonment. 

Full Bench- Criminal (Reference). 
Befo~e the Hon'hle C. E: Fo~:, O.fficiat1'ng. Chief Judge, 
Mr . . Justt'ce Irwin, C.S.I., and 'Mr. Ju~tice Hartno/J. 

- A. K. NUR MAHOMED v. AUNG 'GYI. 
JoYdan-for appellant. ·. 1 Villa~for respondent. • 

· ::~·~~· Mtigis.i.i:ate";:{-.en.IJ{nt:Pcii.e_ f oY-;enfJuiry ,qt'/, tri1fl t+•~4er ~~.c~-i~~. 47.6,_ C1'jminaJ: 
. PY'oce4u,Ye.• . .Code-,-Po.w.er. of_ ,High Co:urt · ~i'! ~revise Mal!~lYate-rorJii;;..C,-iminaJ: 
'P t-ocedwre Code; ·r8g8, sect'irms 439,-.;l76;"537.' · .- - · .. · · · 

The High Court has power, under section 43.9 of the Code of Criminal PrO;Ce.; 
dure, 18g8, to interfere in revision with tt1e action of a Ma::ristrate sentliag a persoq, 
for trial · to .anoth!;:r J\1agistrate under section 476, sub-section (r), of the Code ot 
Criminal Procedure, '1898. o 

Duty of M agistrate taking action u nd er section 476, sub-section (r) explained. 
Bal Gangadhar Tilak, ·(1902) I. L. · R. 26 BoJ.Jl., 786, followed. Eranholl 

.Aihan v.King-EmperoY, (1902) 1. L. R. 26 Mad., .98,'aissented·from. . · 
· . Mokun MaistYy v • . v~z,.,o M_aistry, (1902} 1. L B. R., 28(>; Kali PYosad Chat• 

teY;ee v .• Bl}uban Mohlm Dan, (1903) 8 C~!n <the m:atteY of th• 
pet!t ion of Bhup Kunwar, (1903) I. L. R . 26 All., ~J9 ; Surya11cwayana Row, v. 
Em ~ror, · (190-5) I. L. R •. ~9. Mad., roo; K ,·is7JnMa.wm?' Naidoo v. Q-u'ma·~m.prm, 
P.. . L. B., 388, second ed1t10n ; referred to. , , . . . . 

i.. T he· following ref~rence was maM to<?- F ull .Bench by lrwz'n, ']. :-
T he Magistr.ate·~· order P'l:lrports to sanction the prosecqtion · of 

Nur Ma)lomed under section 21 I, Pe~l Code. Whether ~he order . 
was in substance a proper one or not, its 'for m is bad. Sectipn I ;)$-{0). 
pr~scri:bes that no Court sh!ill take cognizance of certain offences 
comniittc~4 jn, or in rela,t ion to, any proceeding 'in any Court, e~c .::pt-

. · (i) with the previous.. sanctio'fl., &r · · 
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(ii) on the complaint of the Court-con<:erned. The first alterna
·tive, previous sanction, obvioasly refers to complaints by private 
,parties. In the present case no person applied for sanction to make a 
·Complaint; therefore the ·order sanctioning the prosecut~on· was 
inappropriate . .. The other a lternative is for the Court itself tq make a 

·complai~t, and that is wMt tge Subdivisional Magistrate did in the 
·.;present Gase. . The pr&.ednJee which should 9e ·observed in such cases 

·is laid down in Chapter X~XV of the Cod e. The orders sending 
the case to the District Magistrate anq requiring bail from the accu.sed 
were in accordance 'tvith that Chapter. The order S,'l.nctioning the 
prose"cution was qot. . · 

I n<Jw proceed to consider the merits of the case. ·: The Magistrate 
-says · that Nur Ma~omed 11 cam.e before the·Court and represented a 
d~liberate falsehood that the accused has done · away with the bo·ae'. 
This is t.he ground·'of his coo plaint to ' the District Magistrate.. Thi~ 
is what must be prov~d at the trial of N¥r ·Mahomed, else he cannot 
'be convicted. But the ·$uodivisional Magistrate does .. not say what· 

· ·evidence he proposes to adduce to prove the fact that Nur Mahomed'.!r 
-statemenf is false. In the jujgme:nt I find these words: 11 T here .is no 
evidence of any kipd to 9rove that the acc'llsed intended or tried to sell 
or do away with the. boat in· any other manner". This was, no doubt, 
a very proper reason for discharging_ Maung Aung Gyi, but, when it 
.comes to lrying Nur MahomeQ., the onus of proving that Maung Aung 
-Gyi misappropriated the bo~t will not lie on Nur Mahomed. It will be 
necessa!;Y for the prosecution to prove affirmatively fhat Aung .Gyi .did· 
not misappropriate the boat and that Nur Maho.med knew that h.e had 
.not dQne so. The Suhdivisional Magistrate's order gives no indication 
(5£ 1low these facts can ·be proved, and I can find no ~vidence on (be 
r ecord to prove them. -I 11 the case of Mokun M a is try v. Vatoo M aistry 
{ 1 ), I said that a Judi-cial Officer to whom an application fer sanction to 
prosecute is made s!iould cop~tder, 11 If I were prosecuting this case 
myself, am 1 il!l a position to 'groduce ~uch evidence ns, if unrebutted, 

· would ·supJ>Ort -a·.c~nviction" ?· oi ·adhere·to· tbat ·dictum; and:it certainly 
does no~ apply wi~h less force to ao case. in which the Magistrate 
himself is prosecuting, as he is in the present case. If the Subdivisional 
Magistrate had considered the case from this point of view, I think it 
is pretty certain 'that be would not have made the complaint which he 
did make. . . · 

The p etitioner appli'ed to this Court to revoke the sanction. I have 
no hesitation about .that. I revoke the sanction for two reasons, because 
nobody ask~ for it; and because the Magistrate granted it without 
having sufficient. grounds .for doing so. But when the sanction is 
revoked; the petitioner is not a whit better oflthan he was before. No 
:sanction is 11ecessary; because the complaint is made by the Cour~ .jtself; 
.and th~ rev~ca~on" of the sanction cannot grevent the trial from 1 
procced1pg.· · ~ . . . 1 

· The. question · therefore arises whet.ber this Court' can interfere ) 
under section 439 o~ the. Coge of Crim~_nal Procc,edure.. .So far as I can i 

(1} (19?2) 1 L. B. R,, 2&6. ... 

A.K.Nm 
MABOKE. 
• 'll. 
Arr_NG Gn. 
~ .;--
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ascertain, the . point lias · never been . raised .in this C?u~t. .The. High· 
Court of Bombay in the ease of Bat Gangadkar Tztak (~) revtewed.. 

· ~he rulings pf all four High. Courts, and found that all concurred in .the· 
view rhat th~ power of revision conferred by sectiun 439 of the Code· 
of Criminal Procedure extends to orders passed under section 476 o.f. 
the Gode of' Criminal Procedure~ This judgment i$ dated 19th A'Ugust 
1902. On .29th Seprember 1902, however; 3. F,r.tll Bench of the ·Madra.s.. 

-High Court in Erankoti Atkan v. Ki71g·$mperor (3) overrUling a.. 
previous Full .Bench decision, held that a . High Court has no power,. 
under section 4;39, to interfere wh.en a Court has taken action . undeL 
section 476 . . The ground of this ruling is that under the ~ode of 'l8g8,:. 

··when action i!t taken. under sub-section (1) 1 SUCh action is np~ to be· 
regarded as a,n order b1,.1.t as the lodging of a complaint. This ruling 

·-has be.en referred to ·in: · subsequent ·ju9gments of the High Courts .of 
f;alcutt~ arid All.~~abad', .vis.., Kli.H P?Wsad f;hatterfee v~ Bhub.a~ 
Mo!zinz' Dasi (4) and In the,matter of the. peHtion of Bhup Kunwar 
(5), but the question in thos~ cases was .~ifferent because the action 
tJnder section 476 was taken by a Civil Cou}:t. . 

~n con!'equence of this conAict of opiniqJ.l I r~fer to a Full Bench; 
the questions- · ., · . · . . . · · · · 
· ( 1) ·can the High Court under section 439 of tb~ ·C~ide of Cdmi·: 

· nal Proce.dure i ·nterfer~ with the action .-of f1 Magistraf~ 
under section 476 (1) of the Code of Criminal ·Procedure?· 

(2) If so,~can such interference operate to stop the proceeding$• 
of· the Magistrate who is acting under section 476 ~2) o~ tO> 
renQer them void if they are completed? _- · . · · 

·I add the second part of the second question because I refused to 
stay the proceedings· of the Magistrate -to whom the case has boeq. 
refe·rred for trial and they have hot cpme before me at all. · . . · 

The opz'n£on of the Bench was· asfollo?cs :....a.- . · · : 
.. Fox., Of!i~iatz'ng. C. J.:-Ail the ·H.igh· <:o~:n~t~;.have held that und~ 
:. -tlte:'Gt-i mma1:zPte~ed ~te 'C~de oFt8&z'· o1ders .-m·a~e: u'.iirle r :se,CHon 41~·· 
':were ' stioject:::to'rev!siori ·ti'nae.r··sed15ri .4j~f~(t~"e Goa·e:· ·::. ·~· 1 · .: . 

· The first question IJOW ref=rred -appears to depend upon whetnes· 
the alterations made in section 476 by the. Code of f8g8·· ha¥e. taken~ 
away from High Courts powers.whi~h they had asserte·d· a~d exercised. 
ln Eratzholi A than v. Kt"ng-Emperor (3) ·a Full Bench of' the Madras. 
High Court:has held that such is the effect of. the alterati<ms. The; 
gro~nd of this decision Wiis that by the introduction of the words cr and 

·as if upon comph~il)t .made and recorded 1,1nder section 200" in sub-:o 
section (2} .. of the section the Legislature intended to make it clear
that when action is taken under sub-section (1),.such action is not to be 
regarded as an order bu.t as the lodging" of a complaint; which there _is. 
no power to revise. ., 0 •. 

. ·. Their Lordships' attentioQ does not appear- to'' hatre been drawn to·· 
the additi~n of the wo~ds. " or any irreg~Jarity in proceedini!i takeq 
under .sectton 476" .to t;:la.use (b) of section 537 !llade by the Code of . . . ' 
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1898. ·u the intention of. the I,.egislature in· making the · addition to. 
. -section 4 76 was that stated above, it has nevertheless mad~ it eq ual!y 
~lear by its addition to clause (c) of section 537 that it contemplated 
·that proceedings· under_section 476 might be subject to revisiop,-which 
-is the only form in whiCh ~hey could come .before a ~igh Court. 

"·· .The ruling of the ~1aqris High Court has been considered by a 
Bench of the-_Calcutta)·iigh Cou.rt, .and a Full Bench of the Allahabad 
High Court, and -l~tely by a Bench of the Madras High Court. 

In Kal£ Prosad Cha~terjee v. Bhuban _Mohini Dasz; (4) apd In 
,the matter• of the petz'tion of Bliup Kunwar (5) · tlfe question was 
·wheth~r the High Court had power to··revise an order made by a Civil· 
Court und~r section 476. of the Code . . Th~t question does not arise in 

_the case under reference; it- would be .o11t o~ place · foi this Bench to · 
·express an · opinion on what. is an abstract ctuestion i!l.' relation to the 
case· on which the referenc~ has. been · made: It roay be noted, however, 
that in the All~haba~ case ·the learned . C~ief Justice was. unable to 
.-concur in the reas_ons -as·sigrie~ by _the -learned Judges of the Madra5 
High Court for the conciusion at which they arrived. · 

· . ·In the 'case qf Suryanarayana Row, v. Emperor (6) the order 
mHler section 4i6Jtad b~en made by a Magistrate, and objection was 

. taken that there ·was· rio power to revise. The objection was overruled 
on ~he ground that the Magistrate had no jurisdiction to make the 

.Order. It' was ·said that tbe Full Bench r:uling referre<! to ~hove could 
not 'possibly be ·hel9 to apply to a case like the one before the le.ar:ned 
Judges. 0 If, however, the Magistrate''s order was.a complaint as laid 
-down ~y the Full Bench, there c'ould be no ju~isdiction to revise it even 
\&Jwn the Magistrate had acted without jurisdiction under section 476. 
· I am unable to con· cur· in .the reasons given .by the learned Judges 

:in the .Madras Full Bene!) case for hol~ling that a High Court has no 
power t,inder· the Ci-imina1 Procedure Code of 1898 .to revise proceed
ings -of subordinate .Cririt"in~ ~ourts ,under section 476 oHhe Code . 

. · . Th!:l .adciltfonal ~oro~ ·ip· 0sub~section ' '(2) ~f-(hat section merely 
·enable the Magistr<1'fe Before: whom tly:: accused is taken to proceed 
.as If a c9mplaint had been made to him and he had. examined the 
complainant upon it. They do not, in my opinion, make the order 
under the fiist' sub-section a complaint itself, and' the wo·rd~ u~ed by 
·the Legislature show th.at it .did not consider that such an order would 
be .a complaint. In the ordinary ·course contemplatetl, by the first 

·sec_tion, a Magistrate 'makes an order under it just as he makes any 
other order. .It constitutes a direction, and although it may,contain an 
.allegatidn that a person has COII,lmitted an offence, and i.t is sent to 
:~n?t~e_r Magistrate with a view to his taking action l.!nder the Code, 
·1t Is something more than a complaint as defined in the Code for the 
Magistrate who r~ceives it -is bound to take action on it, and 'bas not 
•t~e ~p~ion .. of postponing issue of process under section~r of 
chsmJSSillg 1t under sectio~ . . 

· · In my opinion the Code of x8g8 has made no diange in the law with 
~~spec.t.to the ppwer of aigh Courts to revise proceedings of inferior 
' . . 
_. . (6) (xgos) J. L. R. ~9 Mad., 100. 

· x9<)s • -. A •. R.Nu~ 
.MABOXBD< 
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Cdminal Courts, and I woold answer tqe first question referred in the
affirmative, that is to say if- the. learned Judga who referred the question 
considers th.at the Magistrate's ordet ·was one und_er section 476 9£ the 
Code it is open to him to .deal wi~h it in revision. . 

The second question referred cannot, in my opinion, be dealt with 
by this Bene~. .Section II of the Lower :fturm;~: Courts Act is the only 
section under '!Vhich any question on -a cri-minal appeal or .revision can. 
l;>e referred to ~ Bench or Full Bench. The_ question referred must 
arise in the case, and the de-.::ision of-the case muff be dependent on it,. 
for the Judge· who refers ·must J.Iltimately dispose of the . case in 
accordance w:t h . th.e decision of the Benc.h to which the question has. 
been referred. · 

The l~arneffJu~ge says that he refused to stay the. proceedings of 
f;,he lY.\agistrate to whoril the case was referred, and those proceedings
have not been before him: UndeT the circumstances the second 
question is not one on the d'ecision of whic-h by this Bench the disposal 
of any case depends, and is consequently not one o~ which the Bench . 
is called .upon to.give a decision. • 

lrwt'n, J-.-The Bomb~y case of Bat Gangadhar Tt'lak (2) was an· 
application for stay of criminal proceedings which had been inst ~tuted 
by an order -of a Civil Court passed. under section 47'6 of the Code 
of Crimina~ ~rocedure. The revi_ew, in .that. judgment, of the ru!jngs 
on th.e quesbon •whether the power of revision conferred by section 

· 439 extends to orders passed UJlder section 476 s..eems to have beer .. 
quite irrelevant, a·s Chapter XXXII ~onfers no power on the Hi~h CQurt. 
to _interfere with any proceeding of. a Civil Court. The head note is · 
misleading; for in the last sentence of the judgment the . learn~ -

.Judges expressly declined to dec_ide whether section 435 or 439> 
en1po.wered the High Court to interf-ere with the action of a Civil_Court 
un·der sect~ on 4 76. · · · · · ,. . • 

:·: · .. .On exa·mining.th~ca.ses .~ited in' that ~evi'ew;'l· find thatthefir~t two· 
:Calcutta :cas~spr.e :-ieqro..:i_nucl_l in. poi~ih thuiign .the question is not closely 
reasoned. 'The third CalCutta c-_ase seems to nave 'nothing ~o do \-"Yith 
section 476. The one Allahabad case before a single Judge d~als with 
a prosecution institqted by ~ Civil Court. The. Madras case i!as been 
overruled by a lat«r Full. Bench.· · o 

All the Bombay ·ca:ses related to prosecutions instituted by Civil 
Courts. · . ,·.,_ : - · o.. 

· It comes· to tbis then, that there are no rulings of the Bombay ~n<t 
Allahabad Courts directly in poi~t, the Madras Court has two apparently· 
contradictory rulings,· and there are two rulings of the Calcutta Court, 
unsupported · .by detailed reasons, in favour of the High Court having 
the power of revision. · · _, . · .- · · 

I cannot agree in tliinking that the words " 'O'r apy 'irregularity in 
proceedings taken under s~ction 476~', ~hich occur in clause· (b) . of 
section 537 I are in p_oi'nt. They .are supplementary to . the wox:ds 
about want of sanction ~hich were in the Code _of I 882, anq must, _ 1.· 
think; be read iri the s£me way_. Tlie want of sanct!on,can -only• refer 
to 'the trhl of the accused_for an _offence mentioned iJt._ sd.:fjon 476, and . 

··I think thew hole of t-he ·clause i'ef~rs to such trial, not to the proceedi~gs. 
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of the Court which institutes the prosecut~on. Moreover, ~ am not 
prepared to say that a Magistrate receiving an accused person with an 
order -made by another Magistrate under section 476 has ·not the option 
Of postponing issue Of proCeSS. [ WOUld say that the WOrdS II as i£ UpOn 
complaint made and recorded under section 200" do not of themselves 
'mcdify or restrict the powers or -du.ties of the Magistrate ~s laid ·down. 

n in any sections following, se£~on· 200. If ~o, there-is no reason w~y a 
Court should ·no~ be a~ free to institute a prosecution wi~P.out interference 
from the High Court as any private· person. I agree with the learned 
Chief Judge that an m-der under section 476 is a complaint and some
thing.,more. When first made it is an order. When de1ivered to '' the 
nearest•Magistrate of the· fj.rst class" it becomes also a cemplaint . • The· 
Judicial Commissioner in Krt'~hnasawmy Na~'doo v. Queen-Empre$s (7) 

. said it amoQnts to a complaint, and I do not· thiQk that bas ever been 
. dissented from. . . ~ 

· If it- ·were riot a complaint the Magistrate would be precludec;l by 
section 195 from taking cognizance of the' 'offe1;1ce on it. : 

While I think that on general principles th~ High Court ought nof 
to have the power of setting aside on revision an 9rder passed under 
section 476, I am constrained to hold that it has that power, because 
section 476 is ·not mentioned in section 435, clause (J); which exempts 

·certain proceedings of M_agistrates from revision. · 
1 therefore concur· in the answer proposed by the learned Chief 

Judge to tbe first question.· · · 
As. t~ the second question, if it is not dealt with by this Bench, :and 

if the ord-er und.er section 476 is set aside, tBe question will still remain 
undecid.ed, wheth~r there is a real complaint bafore the Magistrate, 
an~ whether, if there is no complaint, his proceedings are on that 
a ccount void. This is a very u!lsat isfactory state of aff~irs, and · it 
empha~izes the inexpediency of i::lterference by the High Court w.itb 

·orders under section 476. Nevertheless I can se~ no r:~ason for dis· 
sen-~ing from tJte opinion of· the learned Chi~f J udge. · I- agree that the· 
question cannot 1:\e dealt witbl>y.this Bench. 

• 0 . 

. ,: . Hart noll, j.~I conc?r in t~e aaswers proposed · .by the learned 
Ch1ef Judge to the reference. . · · 

It seems t~ me· that the Code .of 1898 has made n:o change in the law 
with resp~ct t.o the powers of High Courts to revise proceedings of 
inferior Cdminal Courts. 

Under. the repealed Code of 1882 there seems to have been a COI1sen·· 
sus of opinio.P, tha:t orders under section 479 were .subject to revision 
u nder se<;tion 439, and the words added to section 476 (2) in tbe Code of 
·I8g8 .do not, in my o·piniop, operate to make the proceedings of the 
Magis~rate under section 476 { 1) merely a complaint. · Section 476 (1} 
cont~mplates an ·or~er being -passed after such enquiry - a~ may be 
n ecess<!J:y, and ·t-hat order · is something more than a complaint . . T.he 
·words in section 476 (2) "rs i! on complaint made and recorded under 
&ection 200 ' ' do not,· iri my opinion, mean that -the pro.ceediug taken 
~ndc.r seet~o_!l 476 (1) - is to be· regar.ded merely as a complaint and n ot . 

·:::' ... : · ·· · (7).P. J. L. B. 388, 2nd edi~iori. 

190S. 
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as .an ·order. The words ?-dded to section -537 of the Code certainly 
contemplate revisional. action under sec~.tion 476, and, moreover, section 
476 does' not find a place in ·section ·435 (.?), which P.Xempts c~~;.tain 

. :o(ders· and proceedings from being called for for the purpose of exami
nation. Both these facts go to explain the intenti·on of the Legislature. · 
With regard to tlte answer proposed to the ·second question l have 110'' 
remarks to add to tJw~e made ~y the learrled q1ief Judge. • 

~t'iminal Appeal 
No. 495 ojr9o6. 

.. Before Mr. Ju.stz'ce Irwin, C.S.I. 
SHWE K~N v. KING-EMPERO R. 

September 6"th, 
·rgo6. 

Young, .Officiating Government' Advocate for the King-Emperor. 0 

Evidence-order i~t which witnesses are examined-direct ev.idence and corro· 
borative eflidence-Indi'an EvidCJ-zce Act, r872, ss. 1j 6, 157. · 

Corr9b9rative evidence under section. I 57 of the Evidence Act shouid not be 
~dmitted until after the witne~ sought to be corroQorate~ h~ himself been examined. 
· Nistarini Dassee v. Rai Nur;zdo Lall Bose, (19?0),5 C. W. N., .xvi, r~ferred 'to. 

· The first witnes~ examined was the head'lnan Maung Pya Gyi. He 
related the substance of .state~ents made to him by Lu Pe, P? f:Ian, 
Ma Ngwe Nu a:nd Po Chok.. A;ll this was pure llearsay and inadmis· 
sible ; the Magistrate ought ~1ot to hav.: recon:!ed it. It is true that all 
these persons were afterwards called as witnesses. After they were 
examined evid~nce could have been given of previous statements made 
by therri'to the headman, in order to corroborate them u·nder s~ction 
157 of the Evidence A_ct, but before they were examine? there· was 
nothing to corroborate, and therefore at that stage of the case the 
evidence of what they had said to the headman was inadmissible. In 
Nistan'ni Dassee .v. Rai Nund<J Lall Bose (I.) it was said that ordi
narily before corroborative evidence is admissible tbe evidence sougM 
to be corroborated must hay~ been given. The Court has no dpubt a 
discretion to allow ev,idetice t.o ~e given under ·section 157 out of the 
r.egularorder upo.n ii1 ~ndertaking by cou~sel t? :·c;:~ll .. the.w.i_tnel's·sougbt 

· ·to be - ~9!Lb:J?.o_ra~~g~_Ih.~ti"g}j_ ,:§}.l_!Yli)})lO;!.~.~?. :w.ill.-:he . fpun9, ...in... most cases 
·"t0.'J:).e~ -_i[iconve'nien£-:_~J£ .~n.e€.eSS'aJ:'Y,- a .. ';vitbess:: wilJ .:he allowed to be 
. ·r·~~diied to "give: e~id~nce u~der" ~h1s sectio~ -~fte~ "tk~ .. p~rson sought 'to, 

be corroborated has given his evidence. • . 
I am not prepared to ·say tha~ the Court has n9t such a discretion . 

as/ is indicated in that case, though it is not at all c~eaf to me that 
· such a discretion is· given by section 136 of the Evidenc~Act~ but I am c 

stronaly of opinion that if such discretion exists it shotild'·be rarely . 
use<l,"' and only for very ~pecial reasons. To allow a witness to be cor
roborated· before he is examined is, I think, not only incodvenient but 
likely to cause the Judge or jury to g iye undue weight to the hearsay 
statements. Th~ Calcutta case. I have cited was a civil one, and if the'· 
course referred to was there io_convenient or objectionable, though there 
.were coul').sel 01'). both sides, it is doubly objectionaY>Ie in a criminal trial 
wher:e the priso;ner is undefended. The prisoner may be grayeiy pre
judiced if the eviden~~ which the witn~ss 

0

eventually &ives is ~ot so 
_ unfavourable to the pnsoner as the. previous statements of the· w1tpess. 

proved under section 157. · · 

· (1) (tgoo)· S C. W. N., xyi, 
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. Bifore Mr. Justice Ha~tnoll. 
THA KAll'{G v. MA H1-'AII<. 

Lambert_:. for appellant (defendant). 1 Villa-'-for respondent (pla_intift). 
Mortgage suifs-joinder of parties-Civil Procedure Code, s. 32-Transjeroj. 

.Property Act, 188z, s .. ~5· · ' . 
. Soction 85 of the Tra!Jsfer tlf Property Act, 1882, 'lays down that, subject to the 

n 'Provisions of section 437 of lhe .Cpde of Civil Procedur.e,· all persons having an 
tn<erest in the prope•ty comprised in ;;~ mortgage inust be joined as parties to any 
.suit under the Chapter relat ing to suclt mortgage, provided that the plaintiff has 
.notice of such interest. Though section 85 is not in force in Lower Burma outside 
of certain Municipalities, ,t Jays down a rule of 1aw which shqrld be generally 

, followed for the avoidance of needless litigation and multiplicity o suits. 
lifa ¥in Tha v. Ma Naw, 2 U. B. R. (1892·9.6), 581; Milung !fo v. Maung K;te, 

~ U. B. It (1892·96), 586; Maung Pe v. Ma Ta,k, 3 ).... B. R., xs; Ghula!" Kadir 
Khan~· Mustakim Khan, (1895) l• L. R. 18 All., 1 og; referred t<'. 

The second and third grounds of appeal are :-
. (1} that this suit is defective for non-joinder of all the heirs of the 
-deceased r . " . . . -

(2) that the lower _ Court was wrong in granting a decree for 
redemp~ion, ·when it was proved that the respondent was not the sole 
·owner. . · . 
' I!_ Ma Htajk .W;I.S notothe only person °having any interest in the. 

property the '$ubject of this suit, I think that these grounds must prevail. 
Section 85 of the Transfer of Property .Act lays down that subject to 
the provisions of th~ Code. of'Civil Procedure, section 1.·37, all persons 
having an interest in the property comprised in a mortgage must be 
joined aS> parties to any suit und·er this Chapter relating to such ·mort
gage, pr.ovided that the plaintiff bas notice of 5u.ch interest. Though 

-this section is not in force in the mofussil, it lays down a general rule -of 
la~·J; that should be followed in order to avoid needless litigation and 
.multiplicity of :l\lits. -The principle has been discussed in Burma, and 
1 would r~fer to the f9llowing cases (a) Ma Afz'rz Tha v. Ma_ Naw (x), 
"(b) M aun~ Ko~v. Ma:ung Kjc.., (2) an.d· (c) Maung P.e. v. M a Tat'k (3) • 
. 'l ·would·.'alsa .. t~fert&.the case·<oj-Ghulam Ka.dir_ Khan ·v . . ·:Mustakt'm 
KhtJn (4) . o · , .. . · • 

'· The plaintiff woiild probably in thisf case have notice of ail others. 
'having an interest i_n the land 'in dispute if there are any., Before 
.p~sing final 0rders on these grounds of appeal, I should like to hear 
-counsel on the . question as to whether there are others having an 
i11terest in· this property a~d, if so, as to who they are. ·· · 

May 17tli, _1906. 

Before the Hon'ble c: E. Fox, Officiating Chief Judge, and 
. .JusHce Irwin, C.S.l. ' 

Mr. Ciflil Miscellaneou: 

IN TBB MATTBR OP JACOB AGABOB, AN INSOLVENT. 
Young~for appellant. 

lnsolvency-/ndia~_ln$ol'Oency Act, 1848-appeal/rom order refusjn~ benefit of 
-applica#ion by appelkznt for protection from arrest-ss. 13, 73-Lower Burma 
Courts Act, I goo, s. s:-Cit~il Procdut:e Coile, ss. 545, 639, 647, 4· · 

Applicant had filed an ·appeal again~t the order of the learned · Judge on the 
Qrigindi 'Side of th.~ Chief Court, dismissing his petition ~or the benefit of the Act 

" :. Ci> 2 u.:B: R. (1892- 96J, slh. 1· (3) ~ L. B. R. ·1s. · ~ ... 
(2) 2 U, B. R. (1892~6), 586, . (4) (1895) I. L. R. 18 All., 109, 

Appeal No. 3'/ 1 
of 19o6, 

May .'Jt'tl, 
rgo6, 
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I<:96. ~ for the R~lief of Insolvent Detii:brs. He applied for an 9tder of protection frorn 
- . arrest during the hearing of tl-re appeal. . . 

. I N THB MAT'l'BR. . ,!l~ld,-a,fter examination of the law applicable, that Sl!Ch an orde~ co.uld not bEt 
~v },\COB 'AG_Anop;· gra~tej:l. : . . · 
!AN'INSOLfENT. Fo.x, Offg. C . .. J.~ The . appellant has filed an appeal ·against 
i the order of the. l-earned Judge on th~ Or.i.ginal Side dismi~siJJ.g· his. 

petition (9r the beneJit of the Act for the .. R.eli11f'o£ Insolvent Debtors. 
What has at present to be dealt with is · his application for an order 
for protection from arrest pending the hearing of the appeaL · 

Clause (d) of sub-section ~r) of section 8 of the Lower Burma Courts 
Act, tgoo, deClares that this Court shall ·have within .. the Rangoon 

·Town such po~ers_ and· authorities with respect to the' persons and 
property of insolvent debtors, and wit~ respect to their creditors, as 
are for the tim~ being exercisable by a Court for Relief ·of Insolvent 
9ebt6rs ti~der the Indias.\ Insolven~y Act, 1~.48. · . · . · . 

Sub-section (.z) of the same secbon says, znte.r alta, that the proce-: 
dure in insolvency casts sh~'ll be, as far oas may be practicable, in 
accordance with the procedure prescribed by the above Statute as 
amended by any enactment for the time b~ing in force. Sob-section 
(3) proceeds to say that not.~ing ·in ~hapter. XX. o~ t~~ .Code. of. Civil 
Procedure shall ·apply to any Court having· JUnsdicllon wtt~m the 

_Rangoon Tqwn. The learned Judge who deals with 6riginal petitions. 
for the benefit of the Act, apd a Deuch dealing with ap.p.eals from· 
orders under th~ Act, have therefore to follc;>w the procedure laid down 
in the Act as far as may be practicable. Tbe only power given -by the 
Act to grant an £nterim order for the protection of the insolvent f!"om 
arrest is that giv.en by secti'on 13 of.the Act, and that is giv~n to the 
Coqrt to which the inso.lv.ent has presented · his ·petition. Section , .7,3 
of the Act whjch deals with th~ powers.' of an Appellate· Court does
not give pow.er to such Court to gr(\.nt an inte3'im order for the insol-
vent's protettion from arrest pending tl;le hearing of the appeal. , 

-~~.LeArned. _c_ou·nsei has argued-thar -as ~tt{:is ·couft-1!f.li9t ··a::·· Chartered 
. ·.iligh .(;o.ti'r.f, iUs· op_e.J\Jo. it .to .. ~exerci5.e_ :powel:.s. :u.Q.4~r:. s~ction· 545 of 
.the Code Of Civil Procedure ' in the case. No doubt th~fir.st paragr~ph 
of. section 639 of the Code ~xpr'e.ssly states that nothing in the Cod'e 

· shali extend or apply to any] udge of a Chartered High CourE in the 
exercise of jurisdiction of an Insolvent Court, but it does not follow, 
because there is no express provis.ion of a similar nature regarding a 
Judge of a Chief Court when exe~cisiog such jurisdiction, that ~e cad 
ado.pt the Civil Procedure Code in cases within t.hat jurisdiction. The 
procedure to be followed by Judges o£ this Court is hid .down by the 
Lower Bur·ma Courts Act, and section .4 of the Code enacts that save 
as provided i'n the second paragraph of section 3 nothing in . th::!. Code 
shall be· deemed to aff~ct that Act. Moreover, even if section 545' and 

.section 647 of the Code could be applie'a to the c<l1Se1 ~liere is nothing 
to stay. execution .of: the applicant is as. a result of tlle le~rned:judge's 
-order mer-ely left in the position in which 'be was befor,e' he applie~ for 
the benefits of the Insolvent Act. Further, stay . of execution is not 
what he asks for. He·asks for art ad £nterzm order for' his protection 

· fi:om arrest pending tne hearing of his appeal,. which is ' .quite · a diffeF• 
ent request from one ~$~ing stay of ~~ec~tion .of ~n o.rder or degre~ •. . 
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On . these grounds · I think the _appellant's application must ~ 
r~ected. _ . . 

Irwin, J .-1 concur. 

Bejore•li1r. JusUce Hartno!l. 
Bl YA '~~·ON -G!riNG AND MA SHWE-THIT. . -

.Special .. <:i1,1il . 3n~ 
Appeal No. n ol, 

" 1906, 
L e_ntaigne-for appellant (~laintlff). 

., D. ~·· Palit-:-for respondents (3efendantsh 

· Compro7)a'se of suit-fo-rm oj-CivJ1 P-rocedure Code, s. 375.-Evidence Act . 
18.,72, s. 9!-Specijic Relie] Act, 1877, s. 9· 

0 
• ' 

When a suit· is adjusted by agreement or compromise, section 375 of the Code 
of Civil Procedure does not require that the agreement or compromise shall be~ 
reduced to the form of a document, but only that the terms of it shall be recorded in 
the suit, or in.other words that a note. of the terms shall be made in ·the proceedings. 
If the Judge omils to make this f)ote, section 91 otthe Evidence ·Act does.not oper• 
ate to bar a suit from being brought on the terms .of the compromise. 

When a!l agre~ment or c:Ompromise fs made in a suit brought u~der sectjon -g 
of the Spec1fic Rebef Act, the decree of the Court passed under section 375 ·of the 
Code does not bar any person .from suing to establ:ish his right to property . and to 
recover possession thereof. 0 · · 

The mai~ gr~und on which the Divisional Judge decided the suit 
was that the compromise arrived at in ·I goo was not reduced to writing 
and recorded under section 375 of the Civil Procedur.-} Code, and so 

· under section 91 of the Evidence Act no qral evidence of its terms can 
be given~ Respondents' counsel now abandons this p.osition; and 

. state? this part of the jud_gment.of the learned Divjsio~~ Judge does 
nc.!l apply to the present case, smce the agreement was made outside 

.- the Court; al)d thP. terms of the compromise were not known to the: 
Court. It seems to me that the D-ivisional Judge was in error in the 
v:ew he took. Section 375 of tile Code of Civil Procedure, in J!lY opinion, 

. does not :requi~ that _: the . agr~eme~t. or ·GQfPprolTlj~e itselJ shall be 
··J;"-ed~eed to-the form:o( .. a !l.o~u~nt,.,but o~ly, tha!:;Jne te.rins of it shall 
be tecordt:fd in the· ~uit, .:."or in· other V!lbrd·s that a."nbte ·bf 'the terms 
should be made in the proceedings. The agreement, or compromise 
itself, that is made out of Court, may be !n writing or by word of 
mouth. In tne former suit I see that in the written petitiori UBi Ya 
r;imply asked to withdraw the suit. In the written note lhe }udO'e 

. recorded that there hi1d been a co·mpromise. · It may have l;>een .irregu~r 
that he did not record the terms of it; but, since they: were not record
~d, for the above reason there seems to be ~0 bar to.a suit being 
brought on the terms of the com promise. It should also be..11ote~ that 
sect.ion 375 of'tbe Code of Civil Proce<:iure only allows the decree to 
b~ final so far as relates to the . subject matter <J{ the suit. :t{o decree 
was passed, and if it:'liad been, as the suit purported to be, one ·under 
section:g of the Specific Relief Act, it could only have dealt with such. 
a s!liL . 1his section distinct,ly states that it does not bar any ·person 
from. suing to establish his title · to property and recover possession 
thereof. This .suit therefore does n~t seem to be barred in con&equence 

·. o~ the .~revious litigation, nor does Mr. Palit con~end that it is. 

Jul;y .:mt!, 
1906, . 
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Before. Mr. Justice Irwin, C.SJ. 
MA UNG MAN v: DORAMO. . 
Bland-for appella':1t (defendant) . 

Mar'l'iage-Hz'ndu and Burmese Buddhist woinan .. 
A Hindu of ca.Ste cannot marry a Burmese B~ddliist woman. ' . • 
Melaram Nuilial '6· Thanooram Bamun, (xll68) 9.nW. R., 552; Narain :Dhara~ 

v. Rakhal Gair, (t875J I. L. R. I Cal., 1 ; Upoma A"uchain v. Bholara"! DhUJJi; 
(I 888) I. L. R. 15 Cal., 708; S. A nama lay P.illay V: ~o Lan, 3 L. B. R., i28; 
followed. · . . · · · · . · 

Appellant <Maung Man 'attached a house in Po-tha-aung-.gon 1:1illage 
'in execu~ion of a money decree against · Ma Shwe Me. . Respondent 
Doramo applied for removal of atta<:hment, and. being ·tmsu.ccessful. he 
instituted this,suit'for .a declaratory· decree, allegi~ that . although Ma: 
Shwe Me. is his wife, she is not his lawful marned· :wife, as · he · is a · 
,Hindu a'nd she is a Burmese Buqdhist, 111'1d she· has no right to ·his pro· 
perty. The. issue fixed was \vhether th~ attached property belongs to 
Doramo alone or to him and Ma Shwe Me jointly. · 
. Plaintiff Poramo was the orily witnes~ examined, and t.he parties 
asked the Court to decide the case on his evidence.· The Court .of 
First fnstarice found that the property wa.> the joint property of 
plaintiff aud M~ Shwe Me ·because they had lived to~tper as man and 
wife for 16 years and the prope~ty ~as acquired after plaintiff had · 
taken Ma Shwe Me to wife. Ma Shwe Me's share was declared to be 
one ha]f."' o · · · 

The Judge of the District Court, . in a car.efnl a~d weJl.qeasoned 
judgm'ent, holds that as Ma Shwe Me is not a Hind~, and not of the 
same caste as Doramo, 'she cannot be his lawful wife, and has. f\O 
interest in his property: One of the grounds of second appeal is that . 
there was a valid marriag~, and it . was ~rgue<j tbat .Doram~swanii had 
acquired a domicile in ~urma, that his personal Ja,•t had · there~ 
altere.d, an<t the case should- be· decide~.%cordin·g ~<>::th~ . }a~ prev4ilirig 

:'.in ·Brum~. ··~~T.b:f•'Je.a~e9:·P.l.~,~~er~ h'QlV~ver1 . . co.ill{l .:qqf,say.wha~ that law 
:.w.as: ·.' Even :if.n ·were ''shown:. tha:t Dorariioswaml" had ch:wged .his 
domicile, be would still be subjecfto t4e same personal law. " 

A Hindu cannot contract a legaJ. marriage except with a woman of 
his own caste. Melara.m Nudial v. 'f'hanooram Br.zmun <(r) ; Narain 
Dhara v. Rakhal Gair (2) ; ,Upoma Kuchain v. Bholaram Dhubi (3)~ 
In a recent·case before a bench,of this Court (4) in which the plaintiff' 
said he 1\•as ,a pariah, it was helq that be could contract a legal marriage 
with a Burmese Buddhist, because pariahs are outcastes and the Hindu 

· Ia~; relatjng to marriage does not apply to them. In .the. present case 
there is no suggestion that the plaintiff-respondent is an outcaste. He 
described himself as a Hiudu, and defendant did not allege that 
plaintiff •,vas not subject to c;:aste laws: The material parts of his 
evidence are " Ma Shwe ·Me is my wife. 1 took hervto wife c.~out 16 

.(t) (1868) 9 w. R., 552. I 
(2) (1875) 1. L. R~ 1 Cal., I. 

(3) (I888) I. L. R. 15 Cal., 708. . 
(4) Civil .Misc.. Appeal34 of Igo!i, S. 

Anamalay P~llay v. Po L'an, 3 L B. 
. 'R .. 228. . • 
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. y~ars ago .. ·SI}e (l.nd. I have been living togctl_.cr since then. She bore 
me. six 'children; I do not eat with her, but I sleep wJth her- .I cook 
my own food and eat it . J ~ave a married wife in India; She has no 

. child~e·n. I own paddy land, which is in my.name ·and in that of Ma 
Sh~e rv,Ye.. I gave her only xoo baskets of paddy anq· abput Rs. 6o.a 

·. y.ear. , .! also su·pply her children with clothes. No one gave. her to me 
jn marriage. J had to Wli~ hen. for about three moneJs. She \'V(l$ liviog 
·.with her elder sister." I think it •s impossible to avoid the conclul!iO~ 
that.Doramb!>wami 'is subject to Hindu law, and that Ma Shwe Me is 

· not ·his lawful wife. • " · , . 
Ari'other ground of appeal is that if Ma Sbwe Me is not the lawful 

wife of lJoramoswami she is at least his partner, and 'the attached 
property should be held to be t~eir joint property ~sit" is registered in 
.their joint names, and was acquired by th7ir joint exertions. . 
·.- The house in dispute is not;·registered in their joint .names, and 
· there is no evidence th~t it was acquired :by their joint exertions. The 
evidence is simply that it wa:.s acquired by 'the pl~intiff, and b'elongs 
to h.im. There are no grounds for holding that Ma Shwe Me has any 
interest ·in it. · 
. The appeal is ~is.miss~d 'with costs. o 

1906 • 

MAUNG MAN' 

"· . D~o~o. 

Before. tfze.l/on'ble C.£.. Fox, O.ffg. ChfefJudge and 
M,., Justice Hartnolt. . 

Civil ul Appe~ 
II o. 88 of 19os. 

·MA LE v. PO TAlK. 
0 

N. N; Burjorjee-for appellant (defendant). I Connell-for responc!ent (plaintiff). 
; . .... / . .,. . 
:Berzf!.mi transa.rtion for purpose ofdefrauding creditors._de~d of conveyance net 

~~ rea~ purchaser's name-sutt by real purchaser agaznst benamidar fo-r 
poss~ss1on: · - · 
Tli~ .p!aintiff alleged that .he had bought a p.ie~e of land, but had caused the 

coiiveyanc~ to · be executed in the na.me· of defendant (his mother). This was · 
· do'?e !r<}udule~Uy lor 'theo.purpose 4f.; protecting;1he prop~rty· against the claims of· 
. pla!.ntrff s cre.d)tors. He:now·sue'd ·htS>nTOlherfor."PussessJon-of the-· land. . · 
· Iield,-tlrat whether .the intended fraud W.-?S carried out or not, the suit must 
be'dismissed. •' · · 

'jadu Nath Poddar v. Rup LJl. Podrlar, (19o6) to C. W . N.,· 650; Sreemutty 
Debia Chowdhrain v. Bin;wla Soonduree Debia,· {18]'4) 21 , W. R., 422; dissented 
from. · · · 

" Chenvirappa v. Puttappa, (r&'{7) l · LR . . 1 t Bo.m .• 708; Yaramativ. Chundru, · 
(~897.) ,. L. R. 20 Mad., 326; followed. 

Symes v. Hughes, (187o) L. R. 9 Equity, 475• referred to • 

. Fox, 0/fg. C. J.-The plaintiff s~ed t~ defendant (his mother) for 
a deClaration that a .pic::ce of land, which had been conveyed to her 
some years previous.to the suit, belonged to him, an~ ~e asked that 
sh~ might be' ordei:'e~ to convey it. to him, and to give him possession 
oht. . - · 

He. fn:1nded his claim upon his: having bought the land with his 
~wn tponey, and he ~et up tnat although the ~onveyance consequent 

. ,upon.:l;tis_ purchase was made 'to his mQther, it was not intended that she 
shotil<i .have any ">eneficialinterest in the land, and it was put ~ri her name 
oenf!mi for his use and benefit. · · · 

Jun8 z-Jtli 
. 1906. 
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'The :defendant did nv:: claim that she was the real owi1~r:of the lanq, 
but she alleged that the land belonged to another of··.her sons. I.t 
appeared in evidence that.the plaintiff and this.son had done busine·ss toa 
geth~r · for many ,years as brokers to a firm of millers in Rangoon. At 

· the time lhe pr9perty was purchased both were indebted to the firm in 
a considerable aiJ}9unt of money . . The plaintiff admitted. that the re3so·~ 
why the property in suit was conveyed ~0 h~ mother was because the. · 
firm )ViiS about to sue for the money due to it, and jn Qrder that if {h~ 
firm·gqt a decr~e against him it should not be able to attach the property, 

· ·a+J_d ,~nat if he .. were decJared an insolvent the Officia! Assignee $hould · 
not ·b~ '·able to get it. '.fnis is an admission .that the conveyance to his 

' mother was hi.t~en 'in pursuance of fraudulent intentions 'on his part, atl'd 
under such circ\fmstances it has first to be considered whether the·Court · 
should have granted Mm the r.elief he asked, even if he did prove that he. 

·.h,ad bought the property wit-h his own m£>ney, and that it was. re~lly .his. 
·Ther.e is no distinction in principle: between the circumstances of the 
present case, and· those of£ number of cases in which an owner of pro· 

· perty has made a sham. 11.nd. collusive conveyance of his property to 
another with intent to defeat his creditors, or perpetrate, a fraud; . ' 

The history of the Jaw :1pplicahle in such cases bas b.een reviewed 
in an exhaustive judgment .of Mookf!.rjee, J., in Jadp · Nath Pndda1' 
v. Rup La! Poddar (1). He says that although in the e;Lriiest .cases a 
v.ery stringent rule was lai~ down to the effect that a person is not en•: 
titled to ask q . eourt of Justice to afford him relief from the cons·equen• 
ces of~his own misconduct, the later cases enunciate the more lenient 
rule that the real nature of the· .transaction ought to guide th~ Cou·rt in 
determining t.he rights of the parties. This last observation was, as l 
read the j udgmen·t,· in reference to cases in the Calcutta High C~urt 
alone. That Court has adopted the rule that where t.he intend~d fraud 
has been carried into effect, the Co~rt will n<1t allow.the true .. owner to · 
succeed in a ~uit aga!.nsq~i-~ .b~n~j:niqar f9r ~.eq>very·of what wei$ {raudu·. 

Aent~y:. .c;on:veyed, )l.ut.~h~r~-· no: one;has been :in. fact :.defr:\uded;.:the Court . 
~,will , ~o~·punj~h th~·~eal o:w~er: for · hj$-i.lttntiQD· .t.o ·.defraiid by giving his · 
estate away to another whose r'!tention of it is an act of gross fraud.o . .. 
. The ~istinction is b~sed upon· the judgment of Sir Richard Couclz,o 

C. J. in Sreemutty D_ebia Cf:.owdlzrain v. Bimola Soondteree DeMa. (a), . 
and it has been adopted in a number of cases in the ealcutta High 
Court including the one first cited. . · ... .;; 
~ · Th~ Bombay a~d Madras High Courts, however, do not recognize. 
any distinction between a case in which an intended· h aJ.Id has J:>een 
comp\eted, and 'one i·!~ which it has not been. completeJ ::is ~ffec.ting the 
tight of. the real owner to recover propertyfroPl the benamt holder,. A.· 
bench of the . Bombay High Court in Chenvirappa v. PuUappa {3}, 
when commenting on the decision of Sir Richard. Couch among othetS', 
said:- - · .· 

These decision; go a long way towa.:.rds enabltilg a. party to a dishon;st tri<;k, by 
which his creditors may h~ve been defrauded, to g~t himself reins~ated wh.t?n hi~ .Pu~w 
pose has be_en ~e~ve4. 1 he person ~ntrusted with the property, l~ ord.e~ t_~ ·s~t.:I4 ~t 

(x) (tgo6J ·~ c. w. N., 6so. · 1 (.2) (187~ a• w:'R·.~ ·,.aa. · 
-. (3) (1887) I. L.R. u Bom., 708. -. . . . - . -.. 
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against just cl~ims,_ acts dishonourably no doubt, in !".:~using to restore it when 'called 19~6. on, bu~ the ris~:or this operates to check knavery if the Courts refus.e ~heir aid to the ___..;, 
sham vendor~ · MA La 

.The Court held that the cases ip the English Courts fell short of · . v •. · 
. $Upporting Sir Richard Couch's decision . . ' • ?o TAlL 

. In Yaramati v. ChundrJJ (4) Benson, 'J., refers to the few excepti~ns --.-
nOt Jather quasi•exceptiOJlS t_o. the general rule that a man cannot ~et up 

an·illegal or fraud.ulent act of his . own in order to avoid his own ·deed, 
~n4 says that with : tbe.excepti~n of th~ cases to w~ic~· he .refers~ t~ere 

. will not be ·found any.authonty for holduig that a plambff ~an coll)e 1nto 
Courtqllleging his own fratid, and ask .the Court .simply" and. si;>lely for
tis own.,benefit to· set aside the fraudulent deed, or malre a declaralion' 
to protect him from the threatened consequences ·of his act. The case 
out' of which this appeal arises is one in which there is :10thing to show 
that any creditors pf· the plaintiff were in fact ·de frauded. It is there• 

· for~ a case in which ~he Calcutta High C9urt would, but the Bombay 
and Ma,dras High Courts woold not, give ~e. plaintiff'relief, if he made 
out that the prop~rty really belonged to him. It has to tie decided which · 
course of rulings should be followed by this Court. 

· The majority of the decisions appealb to be in favour of the view 
taken by the Bombay ana Madras Hig:1 Courts, which was the view of 
t he Calcutta Court until the cecision . of Sir Richard Couch in Sreemutty 
Debia Chowd,hrain v. Bimo/a Soonduree Debia (2). He relied upon 
Symes v. Hughes (5), the correctness of the decision in which it has 
beet\ doubted by very high authority. · 

It is said that to refuse relief to the real owner when no one has'ac· 
t ually been'd_~frauded in consequence of the fraudulent conveyance, would 
be, to encourage a double_ fraud on the part of the benami .holder, and to 

. punish the single fraud on the part of the real owner. In my judgment 
rio ouestion of encouragi'lg fraud on the part of the benami holder shouid 

· ~.ff~~t th.e questi!)Q. ·The matter of primary importance is the initial 
fra.~d whjc~Js.., .a: :f~~~d af!l'ed agai~st .persons . :who rnig_h't ~~ve rights 

.agamst the property c.oll.usr'<:el<y0 cO.n'teyed ..... .. , , ..... . · .. 
: :·A fratf<f com mi!Jed by on~ party to

0 
a-fraudulent lr~nsaction against 

the other party to 1t, should be regarded as of small 1mportanc~ com·· 
pared with the fraud against innocent parties who may possibly be 
robbed of tli:!ir dues by the transaction .. 

The' Courts are bound not to lend their aid to any one who has en
gaged in a fraudul~nt tran'Saction for !Jis ow~ purposes and benefit, but 
who subsequently finds .that the results of h1s scheme are not what he 
thought they would be. · 

Irr the words .of one of the decisions of the Calcutta Sudder · Court
" It is wellJ hat it should. be understood, that when people ex,ecute ficti
tio-us deeds for the puipose of jefeating their creditors, a\·oiding a·n at
tachment or effecting any other fraudulent purpose, they place them
sel.ves eompletely -at the mercy of the person in whose name the fictitious 
conveya-nce is made out, anu -that their p lea of the transaction being a . 
henami one,.will not be liste~ed t~": ,Departure fr9m this rule can, in 

- . 
.. ~) (1897) L L. R. 20 Mad, 326. ·I (S) (187o) L. R. 9 Equity, -47$-
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, my. ·~pil}iOn,· on.ly tend to ... i:he encouragement a·nd increase 9f pernicious 
schemes of fraud which are far too frequent amongst Eastern peoples. 

· The particular meth.od adopted by t~e present plaintiff of hiding 
his property with a view to take .it 9ut of the reach .of his creditors, is 
even more p~rnicipu~ than that of a ~onveyanc'e by an owner to another 
person to hold benami.. · . . •. o 

If his creditors h.OO sued the plaintiff, cr if Ji..! had been declared in~ 
solv~r. t,.tbere would have· been small c!.lance 'of the- pfopehy being traceJ 
a~ belonging t'o. him, for his' name does not app<:ar .in any register· of 
'lands. When AiD ··owner makes a fictitious transfer, the creditors and 
others have at least a chan~e of tracing the transaction and enquiring; 
'int~ t.he validit~ .of it, but ~vhen va person buys land and takes the convey~ 
ance in the name of another, the difficultit>s in the way of creditors who 
should have tlie right' of Broceeding against such property for recovery 
of their debts are ~normously incr.eased. oSuch transactions . should .be 
e·specially discouraged. · ·. · 

·Upon his own admi~ion~ in the case, tll~ plai?tiff, in my' judgment,. 
was not entitled to rece1ve from the Court tlie rehef he asked for. · 

· Upon this ground, which · .renders consideratiqn of the question 
whether the property :was really his unnecessa~y, I think that the decree 
of the original Court should be reversed, and that the;sliit.s}li;>Uld be dis
missed with costs, the plaintiff being also ordered to pay the def~n~dant's: 
costs on this app~al. . _,_ . . . . 

Hartnoll, :1..:__1 agree that this appeal should be disposed of in the 
manner proposed by the learned Chief Judge. · 

It seems to ' me that every hindrance possible shot1ld be pl~ced 
on the fraudulent disposal of pr_?perty in order.to cheat creditors, and 
that, wher~ a person makes such a fraudulent disposition or a dispos1tiu.il 
with such a fraudulent inten.tion, the Courts should not grant him-relief 
by putting him back into the positi'on•that he ·~as in b~fore.he made it. 
The refusal of reli~f in·such_c<\ses should certainly tend to restrict tht! . 

. pr~q.tice;: as, ,persons ;:wilLbeJess-~p(one . .to ie·s.ort;.to~fl'au& ,-for- fear. of the 
;cans~quel)-c~,-- In:-my-opi.nie-n~t}:i~p.rotei;.tio.n~oLfl're 'Creditor. .. is::·a much·. 
more important matter than the granting of relief tc. a person ' who has 
lent himself to fraudulent practices: whether the intended fraud has been 
carried into effect or not. · · 

0 

..,.. Before Mr. ·Justt'ce lrwz·n, 'C.S.I . 

PERO~SHAW SEROBSHAW v. GAWRIDUTT BQGLA. 
Agabeg-for applicant (plail)tifi). ,I Lentaigne-for respondent {de(endant). 

Pauper suits-" right to sue " - Civil Procedure Code, ss. 407 (c), 4o9• 

The petitione~ had applied in the Di~t~kt Court for. permission to bring a suit. 
in. forma pa'!-!'P:r's for ?-ama~es fo1; . mahc1ous .pro.s~c~t1on0 Respondent had ob• 
tamed a convtct1on agatnst htm, wh1ch had been. set astde on afpeal 'On the ground 
that the Magistrate w~ not compet!!nt ~o . try the <:~se. ··The.J_udge of the"'District 
Court held that the sUJt w~s not l'!la.mtama)>lt; b~ca&se t~e pt;tJtJouer 'VDS not acquit· 
ted on appeal by reason of the orrg1!1al conv1ctron havmg ptoe~eded on evidence: 
w.hich :-ras kr;ow.n by th«: complanamt to_ be f:"ls«: or on the v.:ilfu! suppressic:1h by. 
htm of materwl mformatJOn; and the Judge d1sm1ssed the apphcauon for leave to . 
&ue as a pauper. · · 
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·· -Hell,:_tbaUh~ questi~n ~ether' the suit was not P<laintainable cfi su~h a· ground 
was .one w.hroti related to· the·merits of the case and shoutd·not have been gone into 

. lA aR er.quir)'. under· section 40g.of the-Code of Civil Procedure; and . ordered. that Pl!.It01!SBlW 
. the District Cgurt proceed with the enquiry into applicant's pauperisnt and make SB~oa·smw 

a fresh orMr ·onder section 409- · · 'll; , 
· Boja R1ddiv; Pe'Yumifl.R·eddi, (1902·)· l. L. R.'26 Mad., 5o6 ; GoJial Chandra' G1.~Dul''l 

Neogy v. Bigoo Mist.1!.y, (1903) S;.C. W. N., 70; Maung.J(ya Bu·v. Ma Sa. Yi, (1902) B.ocitA. 
· 9 B'lir. L. R,, ·I 30; referred to. · : · · ' · " ':-

. The 'petiti~ne~ :a_pplie·u '.f6h~ave to su~ as a .Paft.per. . . 
· ·Notice was·issued under section ·408 of the Civil . Procedure Code, 

.and 0~ the day·fixed the petitioner w~s examined as to his· pauperism. 
ArguiTien.ts.were theri h.eard.·on t he question w~ether his allegations 
snowed a right to sue in the Court. The learned Judg~ tllen . passed 
an. Qrder"refusing the app1ication on the ground that the suit was~ on 
the f~ce of it, not .maintaiHable. It was ,alleged in the plaint that. the 
defendant f~lsely, ~aliciously and without re asonable ·and probable 
cat•se, accused -the plaintiff be'iore a ·Magistrate of having ·committed 
· <?rim·inal biea-ch.of tiust, that. he was arrested a:n<! convicted. and sen
tenced to imprisonment, and underwent 14· days' imprisonment, and 
that he was acquitted on appeal. The ground of the decision that the 
&Uit was not maintainable is .the ruling of the H igh Court of M~dras ~n 

· B dja' Red_di v ~ P'eruma I oR eddi ( 1 ). In tile course· of the argument, 
the applicant'~ ·pfea<ier urged that the question whether the suit ,"•as · 
maintainable related to the merits-, and should not be gone ·into at this 

"stage • . He cited Gopal Chandra Neogy v: Bigoo Mistry (2) and 
Mau1zg Kya Bu v. Ma Sa Yi (3), ·and the learned Judge seems to 
have foll~wed the latter ruling, as he understood it, for he says ... the 
point to be . considered is, '• Is t~ere a possibility of the . applicant suc
ceeding i-n the present suit,· or ·is it clear, on the fac~ of it, that the suit 
is D'ot maintainable" ? . , · 

·. . The Court was certainly bound, under the seconJi paragraph of 
section 409, to hear any argume-nts which the parties might desire tv 
ofier, Q~ the qu~s~ion wh~ther cth_e_ plain~iff's allegations .do n9~ show a 
.t~h~_.to ·s,~~ jj:l_ ~~7 Cq1lr,~; .out t~}e9tQ~·d· Judg~}~.ern.$. !)?:h~Y(r~garde:d 
bra~· questJtvn as ·~ \Yidc:r . quesbbil tn~,n it really 1~. - In the· case <>f 
M'aung Kya Bu. y, Ma SaY {3), Mr. Justice Fox dtd not say that the 
point to oe considered was \vhether there was any possibility of the 

. appli~ant sucr.eeding in the s~it, but whether there could be any ques ... 
tion as to the possibility of his succeeding. In the present case there 
.c~rt~~nly ·is a question. !he Eo in~ taken 13-.y the respoadent ~s not dealt . 
w1tt:i m any. statute law~ and the v1ew .of the learned Judge JS based Q.n 

~single ruling of the Madras High Court. There may be a great deal. 
more to be said on this point ·wben .the suit co·mes to tr_ial, if it eve.r 
does so. · One point.that t he learned Judge seems to have ovet:looked 
is that the question deci4ed in Madras was whether a conviction by a 
com·pe~ent Court is in-all cases a bar to a suit for malicious prosecution, 
and that) n.the prl'sent case the Criminal Court: of appeal decid~d that 
t~e·:~ agistrate' s Cotirt wa.s not a competent Court. This . opens -up· a 
Wide.field for dis~:ussion. 

(~~ (1902) ~· L. R~26 Mad., soo. ( (2) (1903) 8 c: W . N .. 1"-
- - : (3) (t9o2) 9 Bur. L: R., 130. ....-: 
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." In my opinion th-~re w.1s ~material irregularity in ·thi& .. case. · The 
Cotirt decided a poii)t of ~;lw ·which· w~s out~ide the scope 'of the ques

~ - tion .w.hic~it had author.ity to decide l;lnder section 409 of ·the Civil 
rroceaiue Code; ana which pertained to t~e meri~s of the case .. 

· . · ··. I set aside the order of the. ·Distric.t Court, and I . direct· that it do 
: .proceed with the'inquiryi"nto the ·paup·~.rism of the applicant, and pg.ss 

a fresh· order underljectiori 409, CiviU~rqced~re Code. .· · ·. 
The.re:spou;dent .v.-il! pay ap.plicant's costs. · .. Advocate's fee Rs. 3"4." 
. . • . • \ . "" . ' . • . • >' • : · . . . . . 

SpdciaJ Ci'IJil . . 
$tcond Appeal 

No. :14:1 of 

. Before Mr. Just~-c"e· H artnoll. 
.. si-I'wirPAN AND ANO~HER . v~ ~AUNG PO AND ANOTHER; 

_;; ii. N. BurjfJrjee-for appellants (plaintiffs) . · ···rgos. 

Yttly rsth, 
··rgo6. 

. , o· . . . . 
Patker-for respondents (<defendants). · 

Mutation of names in Revem-:e Register IX-;,"pyatpaing"-aamissibility in 
· evide11,ce. · · , · · · 

The" pyatpaing" o; outer foil of the Revenue Register Qf Mutations, whel,l not 
signed .by the owner of the land, is not admissible in evid~nce to _prove the terms 
of a report of a transaction in la~.d made to the headman or surveyor who keep:~ 
up the Register (Maung Cheik v. Tha Hmaf, 1 L. B. R., 26o). But if the head· 
mao cr surveyor who w'rote 'the fyatpaing i~ called as a witness"'and'gives evidence, 
from his own memory, of the terms of the rep i>rt, then it is admissible to corrobo· 
rate "his statements urider section 157 of the Evidence Act. ·· It may also be usefully 
used under seciiong 159 and r6o of the same. Act. · 

Ma D~n Da v. Kyaw Zan,· 3 L. B. R., S, referred to. • 
Maung Shwe Pan and Ma Thi · sue ·Maung Po and Ma Y.yet to 

a!l~w redemption of two pieces of pa~dy land ·for Rs. r, 120. They 
state . that in June 1901 they borrowed Rs. 8oo from · defendants, 
n\ortgagi ng their lands without-pos;ession as. security, that ~fter ten 
months the i.nt~rest came toRs. 320, and--so ~:bp~t April: (Tagt.r), .rgo2, 
_illJ~~- p~~s~nc.e: pf e!d~r:s, . .th~.land .. was;·n:ip.d~u)~~r .. t<l ,the q~f~ll.d~nts.· i:)y 
~~fay '9f:~$ufru~qtf!~i:t mO.(.fgage,:s<L l!:t~t~ ).be' ·J~ft~.~9-:UlJ . '!~jjf~out tlyi 
: lands;'tiiirl. tillt~ ''the r~M· to\vci'rds the -interest;-·th'af ' ln)z.64 .at 'the 
request of defelldants a mutation of names took piace before .th'e circle· 
clerk, Maung Nyo, and that the defendants will not now allow'redemp
tion, as t~ey aver that ~he lp.nds were given to· them outright. · 

The defendants allow the lands . were first · ~10rtgaged for Rs. 8oo, 
but state that, ·when the mutation took plact>, the janos were sold out• 
righ~ . to them for the origin-a.! loan Rs. 8oo plus interest not paid Rs. 320 

pius R:s: 2.oo, balance-of a decree passed against the plaintiffs. · The, 
defend~nts therefore plead .a total consideration of Rs. r,329.· . · 

The Court of First Instance g.ave a decree for z:edemption, and tpis 
decree the Divisional Court' reversed 'dis!liissin~ the suit: · Sc> a second 
appeal has been l~id. :Soth sides allow that there was a mutation ·or 
names, and. that it took place before cirde clerk, Maung , Nyci, in.!t.h~ 
~ouse ?f ·Ywathugyi, Maung Shwe Seik, who is no.v dead. T.he-g\le~
tJon·anses whe.ther there was a sale, ,when this mutation. took· place; 
or only a usufructuary mortgage. - The burden of pro9f. rest. · ·on the 
defendants to prove the sale.· at anv · rate in the first instance. The 

• ' ... • <J .. •• ~ • • 



LOWER BURMA RULINGS • . 

. . . ' .. l . 
latest ·pJ.lblished ruling on the point istliat qf'Mci Dan p·a v, .Kyaw 
·ZatJ (x) . . C~rtai.n pyatpaz"ngs ~ere produced to. 'assist in proving the 
sale. The ·court of First Instance wouJd not admit· the ,.pyi~,tpaings. 
in evidence, ~tating that the ruling in tile ·case of Maung Ckeik . v. 

. · Maung T4a.· Hmat (2) applied to them, as they were . i10t sig.ned 
by t1ie patties, or at'leastoby. the seller. T]leiearned Divisional Judge 

·admitted them in . ev·id8nc~ and. writes ·: · . · 
,, . . ' . . . ·. . ' 

"M~ti'ng Nyo swears that cri the "12th Decemt?er· 1~02, plaintiffs and' defend· 
·ants came to him a·nd 'plaintiffs to~d him that they had sold· outr ight· the ,lands ,.in 
dispute to defendants.· f6;r. B.s. 1,320; · , Plaintiffs<- signed in Register IX :and th<> 
witn~S handed tO <).efendar.ts the O:Jter foils ·Of the registeJ;, . wmch· he-·jdentlljed 
jn Court as Exhibits I and II. These outerfoils were subseque,ptly excluded by. 
the·learfle.d Judge as inadmissibJe in evidence ui1der the ruling.in Maung Ch'e~k v. 
Maun!f Tha Hmaq(z). in that case it appears that. the thl%yi, 'wh'o c;ertjfied the 
outerfoil, was not · called as a witness. It is ruled, however, -that the out~rfoil, 
which is not usually signed by the ·own.er of the land is not' admissible in evidence 
tq. prove the rep(lrf, and it is further .. stated that the inner foil, . which · Is aeimissible 

. in.ev1dence,.'is th~ report itself' . . The.inner f.oil is~he register its(' If, which remains in 
· the custody of the Revenue Surv:'eyor-. I confess I'J)yself unable to follow the argu

ment that the inne~:, foil is the " Report it~elf ". Transfers are report!!d under rule 7 
of the Rules under the Lower Burma Land and Revenue Act, under which the ··· 
·parties a(e bou11d to make report, but are not bound to make the report in ' writing. 
As a matter .of cour.se they almost invariably ma~e th~ report as they admittedly · 
did in this ilistanc~ by lVOrd of mouth. Thtbest possible evidence of ·the terms ot 
the re_port, therefore, is -the oral testimony. of the Rev'enue Surveyor to whoin it was . 
made . ., The Reve!)ue Surveyor is legally bound, having received such a report to 
enter..it in the village R~cord of Rights, and also to furnish to the parties a certified 
copy of the entries. This certified copy is ~he pyatpaing. . . 

It seems to me, therefore, that Register IX is not the report.itself b':'t is a record 
.of the report, and that either the Register itself (referred to by the Chief Court as 
the counterfoil) or the certifie4 copy-referred to as the J?yatpa,:ng-ar'e either of 
t~m secondary evidence · <!S compared with the oral testimony of the Revenue 
Surveyor as t'o the terms of the report to him. 

. ·· To ·a~oid all doubt on the point, t:owever, i summoned .the circle thugyi to 

. produce the register: He swear.s· that it is missing. I accordingly. admtt in 
· evide.nce the certified copies o_f the entries which were as required by. law· given to 
.defenl:lants and .~7hich \Qere prooucyd by .them: in :J.b.e lower, ,Court; :and I adtnit 
.them ;ls:c.orroborating.'the evidence.'bf thecReverrue,.S.urvexor . .as .to the. terms of the 
~_ei>oal rep'O'rt 'mai:le to:Jiim by'the parties-Soction' is·7 of the 'Evidence' 'Act ". 

. · In c:;~mmel.ll'ing on this extract from the judgment of the lo:wer 
App'ellate Cour~, I would note that the learned Divisio~al j udge seems 
to question the correctness of the ruling in the case ·of il1 aung Chez'k 
v. MfZitnjf '(Ita Hmat (2). It was ·not within .his province ·t0 do ~o, 
and it is hi~ duty to follow the rulings of this Court, unless and until 
they .. are ·set aside by competent authority ... He admitted the pyat
painp in evidence on two grounds ( 1} as c_ertified copies of the 
-.entnes. made by the ·Surveyor and lwhich are proved to ha.ve been lost 
by the tliugyi, and (2) as conoborating·the· cvidenc~ of the Revenue 
Surveyor.. .· · . · · . · . 
· · The learned· ].udge \V.ould seem to mean that the first grou·nd for 
~heir a<fmission· would come under sedi9n 63 (I) o_f.the Evidence Act. 
l f.so,, I.a,m unable to agree with pim, -for they are not certified as 
req.ulr~<;l_l;>y sed ion 76. They do not come un~~r section 63 (2) and (S) .' 

_;.. (1) 3 L: B.~·., S· _ . (2) 1 L. B. R., Z6o. 

I gOO, 

~B~B PAN 
'Zio • 

.M:•r!NG Po . 
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. They' are-·. not proved to . be made . from or .compared with th_e 
original, and so do not cotne under s~cti9n 63 (J). Th~ point remains
as 'to whether they would come under section 63 (4) .. It was not 
argued. by counsel. I doubt that section 63 (4) r.efers · t'o duplicates 
.of reports. It involves the execution of a !iocument1 ..... ~hich implies
th~t the doc:ument must have some binding f<)rce on t)J.e ·· exec·u.tantr 
such as a co.ntract. ~ report can hardly: he. sai.d to be executed. I 
express, however, thi~ opinion with di.ffidence, as the point has· not 
b.een argtred. But, apart fr;om their being ad,riUssible as· secondary 
evidence owing to the _loss of the .copy kept by G-:>vet-nment; 1 ~gree 
with the learneU Divisional Judge that tl~ey are admissible in orde:; to

-corroborate the~testimony of Maung Nyo, as they purport to, be--state--: 
ments ·made in writing by him, when the r.epprt was maqe to hjmr 
This vie~, in my opinion, is not in conflict 'Yit.n tpe v.iew held by my 

. ]earne·d colleague, Mr . .JqStice Irwin, in th~ case of Matfng C4e£k. v-. 
Maung -Tha Hmat (~). In that cas~ it was ruJe·d tpat tb~ pyatpat:W/{ 
w_as net admissible in evidence to pro"e, the report. My learned 
colleague did not state that it ·was not admissible as corr.oboratory of 
the statt:ment of a witness. The point.as ·to its being admissible as
corroboratory of the taiksaye's ·statement dees not seem to hav.e arisen, 
though it appears to h:ive been written by-t·h~ · taiksaye .. ·My learned 
colleague .merely ruled that a pyatpaing signed b_y a tnugyi, wh6 was
not called as a witness,· was not admissible in 'evidence to prove the 
report. The par~ kept by the revenue official should be -sfgned by the
person making the report, and then, if proved, -it would be an admis
sion against -h.,im relevant under section. 2 I of the Evidcm:e Act. 
There would be available both a verbal _ and ~ritten report, · and . tbis
I- have ascertained to be. the meaning of. my learned 'co!lertgue·, wht<JL 
he_ wrote:-'' If so signed, it is .itself . the report, and i& iidmissibl~ i'rr 
evidence". I would also iurt!Jer re91ark ~bat. thes~ pyatpamg~ must 
n'ecessarily·_'?ften be of cons.ide.r!lble us~ under ~ections )59 and 160 o( 
_the..Eyid.ene.~_Act. Jn. .. this: v.eryease]l.:la!J:Ilg ~Q pto'bably __ r_~ferred to
,', tpe·#J .. 'e~rP,ef!_n:·~r· be_£ore- gN'liig]1is :·ey!f.J~ce~:or ' liow~ "coum· .be . have 
-rememoefed ·tne ·da.te~lbe .ulli. December rg'Q2-ai'i"th·e a ate . "tl:iat tJ1e 

p<!-rties came to him? It se ems to ri1e that both fofls -and cout),terfoil'?> 
mjght with advantage in,many case.s be used und~r sections 159 and · 

· 160 of the Evidence Act, and that in !act tliey often are. o • 
. ' 

Coming to-the facts of ~he present case, I see no sufficient reason tO'o 
interfere with the finding of ·the Divisional' Judge. l:Iaving weighed 
the testimony of the witness~$ and the evidence, it seems to me 
that the ·balance is muc~ in favour of the def~ndahts' 'story. Register 
No. I for '1902 shows !!P entry of -an outright sale' for Rs. 1,320. T_his 
entry would be made at-the close of the season ' l902-03. The entry 

·s~ems. relevant onder seqtion -35 of the'> Evidence, Act. The regist-er 
-is kept in accordance with law under section 83 of .tpc rules uqder the 
Lower· Burma L,and ·a~ Revenue Act. Maung Nyo is ·.ev·ide~tiy not 
now employed in the Kyontani cirele, .where these land~ are. The 
fact that there is an ent.ry in Register No . . 1- of 1902 of an :o.utrigh.t sale 
-goes far to .corroborate the evidence of the defend·ants. · · 
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. The plaio_tiffs give no evidence. of the transfer · of the lands befor.e 
lugyis, before the m4tation took place, and tb~y do not explain in any 
way the. differenc.e in the consideration alleged by· the defendan.ts.. . · 

The defendants in their written· statement alleged that Rs. 200 of 
the consideration was money· due on the decree, and so. the plaintiffs 
h;J.d an opportunity of. showin'g that this w~ not tnte 'and that the 

'.Oecree had been settled· otherwise. . 
I am _of opinion that defe~d'ants liave ~ischarged . their burden of 

proof and sh~wn· that the · transaction WJIS reported as a sale, and., 
unless the. appellant§ can sh.ow that the transaction was really not a 
;;;ale; they· mus~1 . in my opinion, lose _ o 

BeSides the evidence of tho-se present at- the mutation of names, 
.and' witll· regard to which, as l 'have stated already) I bel_ieve the 

.. ;defendants' story, one Maung Nyo is produced.. His testimqny is not 
suffiCient, in my opinion, tv show that the transaction was really a' 
mortgag~ and not sale. - . · .. 

J·accordi'ngly dismiss thls appeal with costs: 

•. 

::go6. 

SHWB PAN 
'll. . 

•MA.u.~o Po: 

Befotse Mr; 'Justice irwin, c:SJ. Criminbl Reoisi~ 
S:AN M¥A v. KING-EMPEROR. No. 938 ofrgo 

D. N .' Pfolit-for applicant. _ . Au{tUst :17th, 190 

P'Yevious acquittpls 01' convictio-ns-accused tried twice on ra-:ne fa~;ts-Foreri -
.Rul"es, rule gz-Criminal Procedure Code, z.8g8, s. 4QJ . 

. A pe~;on convicted under the Forest Act for felling tim~er in excess of his license . 
cannot, while that conviction remairis in force, be tried again for felling the same 
iimber merely· because the evidence of the measurement of the timber given at the 
firsf trial was incorrect. · 

The petitioner took out a license to cut 3 tons ·of pyt'ngado timb~r. 
He Jelled five trees under cover of this license. A forest subordinate 
.office!· reporteg that;the ·m~a>surement of:tbe five-.trees·-anrounted. to 
.3'"9.1 ·,tons. ·.· ·Petiti9net w~s·p.ro0S.<1:CUted· for a ·breach ·of rule 22 in respect 
of<theex<?ess, ·gr t rms, convicted; andd1ned· two rupees under rule. gr, 
tllough the Magistrate in his . judgment incorrectly stated that the 
-offence was punishable under section 2~ of the Forest Act~ 

The Deputy Ranger subsequently discovered. that the measurement 
reported by the subordinate was incorrect, ·and that pt::titioner really 
obtained 7'3 ~ons of tjmber from the five trees. The petitioner was then 
prosecuted aga·in on these facts, copvicted of cutting 4·3 tons in ~xcess 
<>f his license, in breach of rule 2'2, and sentenced under· rule gr to pay 
a fine of Rs. 30. The Magistrate held that section 403 of the Code of' 
C~;iminar Procedure ditl ' not apply because at the prey_ious trial h~ was 
tried for cutting only ·gr tons i11 excess of his license. ·. . . . ~ 

'This .is a faUas::y. o In both cases he was tried for cut.tmg ttmber in 
e.xcess o_i t.he. amount al_loyved by his license, and in_ b~th cases the 
trmber '\'llhtch was the subJ~Ct of the· prosecution cons1sted of th~ same 
five ·.trees. He was therefore tried ·twice on the same facts. It was . 
the· .auty of tl.e prosecution to· put befqre the Court true evi.derice 
respt:cting ~he measurement <;>f _the timber, and failure to do this a~ the 



.. ~ . J90(i,.fl 

-SAN MYA 
' ' 'D. 

KIN~·El!IPERQ~. 
··:7 · 

:•·. ,. 

Crim~·nal App~aJ 
No.358 or · 

,. . zgo6. 

July 23rtl, 
zgo6. 

.25_:;: ., LOWER . Bl]Rl\1A RULINGS . 
. / . 

first trial· does not entitle .~he Cro~n to prosecute t~e qffender again 
in respect_ of. the same· timoer. · 

I set aside the conviction and sentence, and direct that the fin~ . of 
.R!l. 30 be rd!Jn.ded to Ma~ng San Mya. · · 

--·-- . o 

Bef;rt! Mr. Jusi£ce irw't·;;, t'..'S.! .. . . · . - . . 
SHWE THI v. KING-E)VlPEROR. 

' Criminal misa1~propriation-dish~nestly retaini•1g~di;tinctim-l ndian Penal · 
Code, ss:4o3, 411. . . ·· · . · ~ · . " 

A person who. is proved to have d.ishonestly misappropriated property c .. nnot b~ ... 
.;:onvicted ofthe offence of dishonestly ~etaining it under section 411 of the Pen a~ . 
Code, Th.at section applies when a person who .has come honestly into the possession 
of.pr:pperty retains it after discovering that It is stolen property. Section 75 Indiarr 
Pen;1l Code applies to section 4II but not to sectio~ 4<l3· · · "' 

The-- stolen bullocks ·ran• away after a" cow and ·were lost in·· t.~e 
jungle. They _were traced . to appellant's possession the next day. 
The ·Magistrate convicted the appellant- of dishone:>tly retaini·ng the· 
stolen cattle. . · ·. 

If. the <:attle had been taken by a thief out of the possession of. the 
owner, the inference to be drawn from appellant's pos~ession the ne'xt . 
day would be that he was the thief~ · · : · 

The Magistra:te JlO doubt did not frame ·a charge of theft because 
the cattle escaped and were. n.ot in the owneF's po~session when app_el-· 
!itnt appropriated them. The correct . in ferenc_e to. draw from . his 
possession js that he dishonestly misappropriated them, and this is the 
inferenc~ which the . Magistrate did · draw; as he did not franie any 
c~arge of re.ceiving. . . - . ' _ · 

, · Mayne says (Criminai Law oflndi~, ~ection ~45)-'' Reta_ining"seems 
to have. t~e sa~e relation to receiving th~t c~iminal .misappropriatioiJ 

·-.-- has'-to theft: · If a ,man came.honestl}(.intc,P,ossessi:b.n . .nf..st9Jen .property 
. -~~~d. ine.il;l.:~~trie9 .H ;: .after)~ .'ha4.' 4!~covr~·~~(th;ifi~; ~as· s tolen; he would: 
. have .. coriunith~d 'tne-o]fe.nce 6CdiSliol1e~itly "refaining.". . I ·aZZ"ee wjth 

that. A per'son who. is proved to be the thief cannot be convicted of. 
receiving, and I think by like reasOIJing a person who !s proved

0

to have 
dislionestly misappropriated property cannot be cl'>nvicted,o£ retaining 
it. There· is perhaps a defect in the law, .in that the 'punishment fo:t 

· misappr6priation is 'less than for receiving o~ retaining, but with that• 
the Courts have no concern. · 

I therefore alter the conviction to one of dishonest mis.appropriation,. 
under section 403, Perial Code, and as section 7 5 does npt apply to that. 
o:.{fence, I. reduce the sentence to two years' ri.gorous .imp~isonment~ 
The or.der u~der section 565 of the Code of Criminal Proced~r~ is also. 
set aside. . o · · 
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(Civil _Re.fereri~e.) 
. -- · . . 

Before the 1/on'oie C . . E. Fox, 0./Jiciatin£ Chief Judgej a_nd · · August 2?1h. 
· · Mr. Justice Irwin, C.S./. · · · z9o6. ·. 

SJVA SAWMY SITIA v. SULIMAN. DAW.OODJI . PAREK AND ANOT~EIL 
. .Attachment before jukn:zent· -property outside iiwisJiction-Civil ProceiJ:u'Ye 
'Code, Chapte'Y· X X XlV -R• ferenc.- to. .H_igh Court under s. 6r7-g'Yo~n~ for. 

, ' Property outsid~. the 19Callimits of th~ j,urisdiction· of·a Co~r~ cannot be attached 
beforejudgment un<ier ,.Ciia.Eter· XXXIV of tho Code of Crvrl Procedure. · · 

Tile rulings of the Chief Court' are binding on Subordinate° Courts. The fact · 
,that n ruling of the 'C.hief·Court con~icts with ~ ruling of ano~Qer .Hi~h Court is 
not a ground ·for makmg a reference to the Chref Court under sectron 617 of the 
Code. . . . · · · 

Ram Pertab Jhowar v. Madho Rai, (1902) 7 C.W_.N., 216, cited. 
Pannu·Thaven v. Sa~happa Ch3tty, (rgo2) 1 L.B.R·., 310; KYishnasamiv.Eng~l; 

'(t884) I.L.R.S Mad.; 20; Raja Goculdas 'v. Jankibai, ' (I903) sBom.L.R. 570; 
follo~ed: . .. ' ·· · • 

The following reference was made by the judge of the Court 
of Small Causes, Moulmein, under section 617, Code of Civil Proce-
dure:-:: o · · · 

In Ciyil Reg~lar · No.
0

8 of· Igo6 of this Court. (the .Firm of flaji 
Dawoodji far'Ck' v. M. C. Arunagirt) the plaintiffs attaclied about I,ooo 
baskets of paddy before judgment. 

• Siva Sawmy Sitia applied for remov_al .of at~achment 90 the usual 
grounds, -an~ the case was fixed for hearing on the 14th·. May. It sub
sequentfy transpired · that the paddy a.t the _time of attachment was 
outside the jurisdict_ion of the Court, and the petitioner's learned advo
cate now urges that as it has bc.en held iu the ca·se of N. Pannu Thaven 
v. Sathappa (..~hetty ( r) ·that only property inside the jurisdiction of 

jhe Court can be · attached . be{ore judgment the attachment be 
!:_emoved. , · . · . . · . 
. · .~he respongeJil's:>.learned ':advocate cites the .-case of .Ram Pe.rtao 
Jhowar v. Madho Raz· . and others· ' (z),· where · the Honourable Judges 

· .Q.fothe· High Court h~tve ruled just the opposite. · 
· · The ~.earned advoca~e admits that ordinarily _this Court is bound to 
'folio~ 'the rulings of the C_hief Court, but urge~ that as the above two 
rulings were both passed in the same year, are diametrically ·opposed 
to ·e~ch other, and the.point is a very important one, it'is most desirable 
to obtain a full Bench r~ling1 and ·asks that the question be referred 
under section 617, Civil Procedure Code. · · 

I agree witn the learned advocafe, anct accordingly refer the question, 
viJI.,- · . · · 

Can property outside tlie j'urisdi'ction of the -Court be· attach~d before 
judgment? · · . · . · -. 

The' opinion of.lhe Bench was as follows: -
. T~e District ]tJdge w:as riot warranted in referring the question to 

~his · ~Qurt ·under section 617 of tlie Code of Civil Procedure. Jle did 
so be~ause one _of-the adv~cates in the case urg~~ that a ruling _<?f this 

(1) (1902) I L.B .• ,R •• 31~ (2) (1902) 7 C.W.N.; 2t6. 

~~ ' •... · 



LOWER BURMA RtlLINGS •. 

~----~~~--~·-~----~--~----~------"---------------

-it;Jo~:-_. . • . Cou;t was diametrically_ -o~posed to ·a . ruling of another High Court,· 
StvA SA.WMY StTIA and that the point . was a ·vesy important one, and that it was. yery 
: . v~ · desirable to obtain a Full Bench rulin.g on .it. . . . . · 
; . SpLtM.\N. . · The fearned Judge was bound to follow the ruhng ·of thts Court 
~AWOOJVI PAR • .BK. n9twithstanding that anothe.r High Court had ru!ed differently op th(! 
· · ..._,_ point · · ··· · · · • · ' 

·- It is for the Judgeg of this Court, an <I; nut ' fo:: the }udg~s of Subordj• 
· nate Courts, to .d~cide .when a question - should be . determined by'a 
. Bench or a Fuil Bench of the Court.- . . · 
., - In our ·opini0n-the mling:of t.be Jearned Chief Ju'dge of thi§ .. (;ol!rt in 
.N. Pan?)U Thaven·v. Satkappa Chelty. (1) is con:ect. ·: . · . 

TheJ>nly ~~lthorityto the contrary is Ram· Pertab Jhowarv. Madh·o 
Ra£ (2) in whi~h Mr. Justice Sale fol!o..,ved what had been the uniform 

·practice of. the High Coll:ft of Calcutta P.xcept when Mr: Justice Jenkins 
presided on the Original Side. · . • . · · · .: . · 

0 
. . 

· A Bench of't.he High Cou~~ of Madras, in Kr£shnasami v. Engle (3) 
held that secti-on 483 does not .warrant the attachment o£ property. out
side the jurisdiction because the S?ction itself spe~ifi'es th~t pl.llintiff 
may apply to the Court to attach property with}!l the jurisdicti~n ; and 
that section 648 does not enlarge the power .of attachm.ent gtven by 
other:sections of th<t, Code. We have no doubt that this is correct, and 
t}:lat the true meaning 9f section 648 . is that it merely prescribes the 
pro~edure to _b¢ ~bserv~d when powers conferreq by ·oth~r. sections of. 

·the Code,_ such as I 68 and 493, are exerci&ed. . . ' . 
This view is. supported by the decision -of thee High Court of .Bombay 

in Raja Goculd.as .v. Jankt'bai (4). 
Our answer to the question referred is, property outside the local 

limits of the jurisdiction of the Court cannot be attach~d b~fore- .judg-
ment under Chapter XXXIV of the Civil Procedure Code. · · . .. t · 

. . . . . . ~~ . . .. . . . 

0 

:0i'llil21i4:APietil .. .. ~ ':~· _:. Before Mr; Jus-t;~e ~~~~~in, ·.C.~.f. _o - . 
· No;r99·ut-tr;a.s~-' ··· .. ·.-.. · -_-.·. -~· :: · -- · MA.'u~~ -LA.'-;./~: s·;~~P.Av.li'PA-DAYP.:.CH I ., ·.-:-·;; 
}June 21st, 1 9°6. · Agabeg-for appellant, · 

· ·". 

0 

· Suit jor eviction-<' hous~" and" site ;'-house ~n· village land-'jurisdiction:. of 
Court-Lower Burma Town and Village LanJs Act;. 1_898; s. 4r. . 

· A suit for eviction from a. house, ·£or the purpose -~f cbtaining possession o£ the' 
ho~se and site, is esse~tially different from a suit for possession of the materials of 
the house. In the former case the question of title t·o the house cannot be separat• 

· ed froin:that·of title to_ the site. When, therefor-e,-the house ·stands~on-village land 
at the disposal of GovE:rnment,. the jurisdiction of the Civil Courts to try a suit. for 
possession is . bav.ed by · sect.ion 41 of the: .Lower Bu-ma Town and Village LaQds 
Act, t8g8. _. · _ . . . . . . . : 
. · . Moment v. The Secr_etary of Stnt'efor I ndiq;.( 19':15) 3· L. B: _R.; t65,, refer~ed to.: 

.. , .. . . . . . - . . ·. . . . . 
, .. App~llant ~u~Iamt sets out that .-he owned a house -w.orth, .f-_s. mo. 
built on_ village land in -Paukta w village; bbupdaries specified,_ that .-in. 

· Thadingyut 1~63 heallowe.d· responde_nt to occupy the _house· fr--ee 9f 
. . . . ··~ . ~ : 0 :. . .• 

. - (-t} (19~3) 5 Born. L:R. 570. : -
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rent on ·condition that respondent kept it In repair, that in 1266 he 
told respondent to quit, but he· had not done so. Plaintiff, therefore, 
prayed for a decree ordering defendant to quit plaintiffs' house. 

Defendant denied that either hou~e or site belonged to plaintiff 
an.d said they were his , own. 'fhe case was t.ried on the single issue, _ 
11oDid defendant occupy th~ plaiJtiff's h9use .with his permissio.n as 
:\lleged in paragraph 1. of the pf~int '' ? 

-After the.evidence had beei1 reccrded the ·Judge. received copi<?s 
of judgments of the District Court in appeal in two other and 
somewhat similar eases, in which it was, 'held that thf),' jurisdiction oi 
the Civil Court was barred by section 4-1 of the Lower Burma Town 

·and V~lage L:ands Act, Burma Act IV of t8gS. Following those judg:: 
m€ilts the Tow~ship Court dismissed the suit without discussing the 
merits . . The decree was upheld in appeal by the District Court. 

The principal ground of second appeal is that the question of tit!e 
to the house is· distinct from the questign of title to the house-site,_ 
.'and that in respect to tiie former question the jurisdiction of the 
Civif tourts is not barred. It is not disputed that section 41 of, the 
T o\\•n and Village Lands Act bars a suit for passession>of a site wkicb 

· is at the disposal · of povernment. Tll'll.t question was decided in 
Moment v. · Tits Secretary of State for lnd:"'a (x).. · .. 

The District Judge says: •' I_t is obviously impossible to evict a person 
from a house ·with~t evicting him from the occupatioc of the site 
-on .CVhich it stands". I agree with t.~at . . The present suit, in .my 
-opinion~ is really one for occupation of the land as well as the house, aiid 
is essentia)ly different fro.m a suit for possession of the materials of 
the house. · 

.The only other groun4 of appeal which need be notic~d is that if 
ther~ .was.any question as to whether the plaintiff had acquired a land· 
hol~er'~·· rig4t to the site, such quc::stion should have been referred to a 
revenue .officer under section .15 (z) of the·Town and Vil,lage Lands 

· Act. · -Th~ qt:estiom of: jnr,is~ction was net raised at al.l at .the trial of 
the- suit, &md the 'Judge's _atte~tion having ,been drawn to it after he 
bad.: reserved judgment, he ought to have summoned both parties 
again i.o hear them on . this point; and if the plaintiff alleged 'that he 
had the status of a landholder an opportunity should l~ave been given 
him to prove that fact. Plaintiff said he ha:d bought the land from 
Shwe Kun, be thought in 125'6, which :\·ou!-d be ten years before suit. 
His witness Tun Yaung said Shwe ~~n-got the site about eiglit years 
before by lottery, whkb seems to mean that the Subdivisional 0 fficer 
gave out sites by Jot bt.it witho~t any lease or · grant. ·It is not quite 
dear that plaintiff had not the status of a landholder, so far as the 

-t'~cord goeS', and il_be had raised this question in first appeal it would 
undoubtedly have b~en· !Jece~J.ry to remand the case for a decision of 
the point. But the point was not raised in first appeal, and though it 
w~ mentioned in the se~.9.!ld appeal it ;~as not argu.ed. For both 
these reasons I decline to take action on if now. 

The appeal is di~missed witli costs. "' 

(1) (19QS) 3 L. B. R.,.165. 

Jgo6._ 

MA'ONG· Llw· 

"'· . S'OPPAYA 
PADAXACBl. 

,-.. -
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~--------------------------------------~~-----------. 
.J/vil R1viSion 

· No. zo$ 3! 1905. 
Before_ 4fr. Justice lrwz"n, C.S.!. 

SHWE SEIK 'IJ. M. ·A. R. SUMASUNDRAM (\HETTI BY JUS ATTORNEY 
Junl :zut, 190 6. · . M.A. R. MERAPPA CHE~TI. 
· ~ Agaoeg-for applicant (defendant). I' R.N. Chari-for respondent (plaintiff). 

·. Exec.ution oj decree--s ... le of lYope:rty "subject .to mortgage", ;, free · /rom 
-~01'tgage"- proclamation·of sale- firoc~dure-Ci'IJil Procedure Code, 's. 295, 
provisoes (a) and (b). ~. · . . · · .· . · · 

When property attached in execution ?>f a decree is sola "subjet:t to •a. 
rnortgageJ', the ~uttion·purchaser merely buys the judgnierit·debtor's (mortgagor's) 
r:ights. The mortgagee retains . his rights against the property, and has no· claim 
on the sale-procee.rts or any p~~rt of them (proviso a, S~CtiOO 295)· In such cas~s· the 

. , ~·Note" at the foot of the proclll.mation of sale should be carefylly filled up, so-that 
·inte.rtding purchas..:rs may know what fttrther sum, after they have paid thP. auction- ' 

·. price to the Bailiff, they will have to pay to the mortgagee before they· can redeem 
the property. o • - . 
. When -prop~rty i~ sold·~ ~ee from a mortgage" the auotion•purc.ha~t· b-ecomes 
th!'J absolute owner of it. The mortgagee ceases to have any rights against the 
property, his rights being transferred to die "sale·proceeds paid into Court. '1n 

·such cases the proclamation of sab need not and ou.ght not, to contain any reference 
to the existence of the mortgage · . · . 
. When a decree·holaer applies for the sale of property free. from a mortgage, 

i .e., a;.ks that after the sale the mortgage·money may first be paid and only the 
.surplus-applied in satisfaction ~f Hs own decree, the Court should issue a notice to 
th~. mortgagee to ascertain whether he assent!! ( proyisu b, secti<;n 295). 

Kolandan Chetty in execution of sim pie money • d~cre.e against 
Maung Shwe Seik attached a theatre standing on a plot of land in 
Okpo:Towii; · In ~is application for attachment he. stated that the l~nd 
and theatre were mortgaged to Sumasundram Chetti for Rs, 3,009, and 
he· pr-ayed that after sale by auction the mortgage fl?.Ouey piindp.al and 
interest should be paid a~d the surplus only should be applied ip _satis-
faction of his own decree. · 

· The property was ~ttachcd by prohibitory order, and a proclaYlatio'n 
of sale w.as published on I 2th April. •At the foot of. this proda'mation 
is a stat~ll'!ent ~hat_ the prop.ert.y is mortgaged to .Sumasun.dram ·and> . 

. o~~~·r.·G!i.~t~i~.--·f<w .. ~f$.s· . . .3.;?:oo. g ::·is .:-n_of -~Jated·._.wi:leth'et:- th«:; _prope'rty , 
·w.9-~ld btl ~?_l~Lfre.~ _of the. _ qfortgag_~ ·.or s_u-~ject ~o .the -~q~tgage,· and the 
· prmted form of note relating to ·e.,cumbiancesr,at th~ foot cf the for·rg 
of proclamation, was entire~y disreg!lrded. The date fixed fot oSale in 
that proclamation was. 13th May. Pn .that day the Bailiff reported that 
all intending purchasers were not present, and he .theref(5l:e had not 
held the .sale: The Judge ordered a fresh. proclamation ~o jssue fQr 2oth . 
May, and this second proC:laiPation was reporteq to'have.been published • 
on 13th May. It contains no merttion of the mortgage. . 

On ,xsth May Merappa Chetti presented a petition• setting out ' 
' tpat Sumasundram Chetti was merely agent of. Narayanan Chetti that 
Sumasundram's power had· b~en witlidrawn, and Narayanan had· subse· 
q~ently, 'Yhen returni!lg to Madras, appo!nted him (Merappa) t~ be his 
agent; that .K<;Jlandan had attached the property ,, adhl'!ring t~ !-' (a.hmi 
pyu jwe) th<? mortgage, but the ·. proclamation .. of sale' contaifted no 
notice_ that the sale would be hel~ "adhering to'.' the. mortg;1ge. He 
prayed therefore that a proclamation might be .issued cont ainin$ a . 
~tatemen~ that. the principal Rs. 3,ooo of Sumasundram <Chetti's mort• 
gag~ had not yet been paid Qff and that the buyer wo1,1ld own. tije 



LOWER. BURMA RULINGS.· ?-19. 

property in.contiouarit:e (set let) ;~ paymen-t '0£ the mortgage: ~rincipal 
Rs; '3,000, and that the sale might be held ~ffer explaining these facts 
to the buyer. . 

·on this the Judge issued a notice to .the decree-bolder an,d · judg
ment-debtor to show . cause. why · the property sboul~ .not b~ sold 
su~ject to'the mortgage. The order to issue the notice is in.Englisr ;· 
tbe words used in the n .... tice itself are apaung ka:J ko ma tut ma ln"n; 

. which mean li.terally," not. free hom the mortgage~~~ . : . . 
. The garties made no objection, and the Judge 'directed on Igth 
May that the tlieatre'should be sold by auc<tion subj.ect 'tg the· mortgage. 
~ t·nir~ proClamation forsale 'on 27th May was published on 2oth May~ 

· The pr.inted form was again disregarded, and .the proclamati<?D· ' co·n~' 
tained a note that as the pr.operty was mortgaged to ~ertain Chettis 
for Rs. 3,ooo, purchasers migh.t !;>~yon payi_ny ~he Chetti Rs. 3,ooo. 

The theat;:e was sold on -27th May .for Rs: 3,035. The Bailiff :.n 
his report describes the property, but says _.notbing about the mortgage 
in the descriptio.n. · ~ · · · . 

. A petition by Shwe Seik, dated rgth June, recites that Merappa 
Chetti .had put in a petition praying .that ~h<: sale proce.eds be paid to 
him (l.can find no trace of this on the record<}, that ShweSeik had already 
paid Rs. I ,g6o .tmvard~ t?e p}:~ncj>al and in~erest ~ue on the I_ll.Ortgage, 
that the Court had no ]unsd1cbon to determine the amount due oh the 
mortgage un~il the ·mortg~gee obtained a foreclosure decree; and he 
prayed that after Kolandan Chetti's decree was sati<;fied the surplus 

~ sale-proceeds be paid to him. ,· · · 
· On ~oth June the Judge }vrote on this petition, 11 Put up to-morrow 
with all the proceedings'', b~t nothing was done gn· its~. 

On 26th ] une Merappa Chetti present~d <l petition setting out -the 
pr~vic:.~.s petitions and . orders relating to selling the property subject 
to the m.ortgage, and stating that petitioner de~anded from the auction 
purcha~er Rs. 3,qoo, but th~ purchaser had paid him 9nly Rs. 2,275, 

:saying that h€ hadPpaid' ·f\s.o']6o , jn~o Court ~oder the ?rders of the 
C?urt; h& pra~·ed that. the .. balance mtght he_. patd out to htm. · 
· ' On 27th June the ] udge passed the order now sought to be revised, 
in :which he states that the theatre was sold subject to the mortgage, 
·and referr-ir.g to Maung Shwe Seik's P.etition of 19th June, he holds that 
S]lwe Seik is not entitled to . the money and rejects his petition. He 
makes· no reference to Merappa's petition, but holds that he is ~ntitled 

. to the Rs. 3,ooo. On Merappa's petition he .wrote · the .order· " Pay'' 
on xst July. · · . · ' .. 

The Bailiff's rep·ort of sale shows .the price as Rs. 3,035. one-fourth 
of this, R s: 760 received, Bailiff's commission Rs. 77 deducted, and the 
balanceRs. 683 paid into th~ Treas)Jry. He further shows Rs. 3,ooo 
as p~yable to th.e mortgagee,: ~nd therefore Rs. 42 to be paid, into 
Court .by the decree-bolder I . 
. · On 6th July the ~iary s'how·s Rs. 983 paid to Merappa and Rs. 77 

t.o the Bailiff. 
·. ~~t i.s obvio·ts that the dispute which. has oc2asioned this application 

for revision. would riever-~ad arisen had the Judge exe~oised ordinary 

' I9.o6. 
____,. 

SHWB S.Bl~ 

"'· ,M.A. R. 
StrMASnNDRAM 
,, Ql.E':t'TI. ,,........... 
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care' and intelligence in._oealing with the case. _He seems to think 
that selling subject" to th:e mortgage means sell~ng fr.ee of the mortgage, 

, which is exactly H1e contrary. · · . ~ . . . 
But the in~tiat error lay in the Judge's failure to pay ,any attenLion 

to the terms of th~ ~pplicalion for executio;. Nothing coulq be clearer 
than the words in which the ,decree-holder desired that the thea~re 
should be S0lq free o£ the inortgage and that 'tli:: mortgagee shoufd .ha:~e 
the first.claim op the.sale-proceeds. fhls course requires the consent 
of the. mortgagee un.der~section 295, proviso (b). Therefore the · Judge. 
'should af once"have . is~ued notice to the mortgagee to ascertain WhG"ther 
.he assented . . +nstead of doing so he issued a proclamation ·of sale in. 
terms which mig.ht safely be relied on :to. create future disputes 

' between t·he pyrchaser, the· mortgagee and the. parties to the suit. 
· 'wheri passing orders !Dn Merappa) first petitio·n, if. the judge really 

.tllought th::tt the effect -of his order would~be that the mortgagee wo'Gld 
'have the first claim on the s'lle-proceeds, he ought not to have issued 
the third proclamation, but ought to liave explained t.o · Merappa that 
the second proclamati0n was all right. If the mortgage was to be 
extinguished out of the sale-proc.eeds, there was no reason ·why the 
purchasers should know a~1ything abo.~t the m..>rtgage. If, o.n the ot~er 
band; his order to soli subJect to .the mortgage meant \vhat 1t say:s, . he 
should have ·faken ·care that ~h~ pro~lamation was properly worded, 
and that the Bailjff explained to bidders that . be ?.•as only · seHing the 
judgment-d'ebtor'~ right to redeem, and that the mortgagee still retained 
his right to realize his money by sale of tire. theatre. The not-e on tJte. 
proclamation which he act_ually signed leaves· it to purchasers to gu~ss· 
whether the Rs. 3,ooo is to be taken out of the price or'is to be paid in 
addition· .to the price. · · . 

Tile order or 27lh June, - in :w\licjl it -is d~lared that hecau%e flre 
. property.was sold subject to the inortgage, therefore the mortgagee i1t 
·entitle<Ho·the.·sale:proeeeds, ·iS;·,when ·tqktl~~Ht~rally; a fl~f·vlolation :of · . 
. : ;p'foiris:o·{~} t:9 '.~~stion :~9~' .. ·'I)i~ '})~JY.i'!lf~-r~!i-~.~~t~}n:r~)ne: Judge me~nt · 
·:exactly tli.e c·on.tra'ry-of what ··be ;Wrote;· · Tnere-·ar~_plenty qfir.:dicatio.ris 
of a simill!r confusion of mind in the p,art'ies. The· purc·haser's A extra'?. 
ordina-ry action in paying tbree:.fourths of the purchase. ~oney · to the 
.mortgagee instead of intq. Court indicates clearly.that the t<erms of ·the 
proclamat_i.on led him to believe that the Il)Ortg?-ge· money was to be 
taken out of 'the.saJe-proceeds. The tb~atre was improperly stated in ' 
the proclamation to be worth Rs. 3;ooo, and-it.is extremely unlikely tnat 
'the purchaser was willipg to pay·Rs. 6,o35· • 

Therefore, although. th·e order C()mplained. of is, when 'taken litera11y, 
wrong and indefensible,. f all,!: not at all su~.e that it. i~-not-in accor.dance 
with w.hat Mo~ung Sh\'le Seik believed that he was assentiJ?.g to on I g.th 
May.. T<? reverse it now would'be fike19 to.create:mor.e hardship and 
more litigati'on than leaving it untouched. . . . . . • • . 

The .petition is therefore dismissed, but <l make no order for ·costs . . 
In the petition for revision Sumas.und.ram is ·wrongly .named as res

·pondent.instead of Narayanan. Merappa -is the ag.ent Qf Naraya~a.n, 
and 'Sumasundra:m has no locus. sl~ndz'; in the: matter. -
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Bef~ri. the Ho-n'b.le C .. E.·Fox, Offg. Chie/Juilge, and Mr .. Justice 
· ·. lrwzn, C.S.I. -

LEONG AH FOON '~~· TH.'E ITA,LIAN COLONIAL 
. . - TRADlNG COMPANY. . . 

Higinbotham-for appellant ' (defendant). I Con.nell-£or responden~s (plaintiffs). 
Comp~ny La1u-Foreign Comfanysuing in BY.itish Court~descnption of plain· 

· ·· · tiff comj>Q..ny i-n plaint-practice. ~ . . • . 
. ·A. foreign company may sue i.n .a ,B~itish . Court in its corporate name accordir{g 

to the law of its cvuntry, bu~ it ·mu'st prcve.tbat it is a company d.uly inccrporated 
under the laws· of that country; · · · · .., ' · · 
· ·Newby v. Von Oppen, (1&72) L. R. 7 Q. B., 293; referred to, 

··"' A ' plaine was filed ·in :tlie. District Court· of A,mhers~t J'n w.hich the :. 
plaintiff·<was described as follows :-''The Colonial Trading Company 
of· Trieste,' , (Limited), formerly car~ying on. business <ls the Italian 
Coloni_al Trading Company in Moullllein b-y their duly authorised agent 
A. N. ~tathacopulos ." . . . . - . 
· The plaint was somewha~ ambiguous, _!fnd the . .Jearne.d Judge may · 

be excused tor ha_ving taken ·l:he suit to be one to -recoyer Rs. 5, 1 I 7-1 o-9 
due, for princjpal and interest -·upon a promissory note.. The suit, 
howevel,", was really to recover the balance 9f an account stated and 
agreed to by the defencl~ot, together with int~rest on. that balance • 

. The defendant h>ad been . given .cr.edit in the acc011nt for the · amount 
· due :for principal on the promissory note. The account was of .the 
amounts paid to the defen·dant as advances for buying paddy and of the 
brokerage he had ~arned, ·,and it was alleged that the amount (Rs.s,ooo) 

' of the pwmissory note liad been advanced to the defendant irre~pec
·tive of the paddy transactions, but that at his request it was brought 
into thjs paddy account. ·The defendant . appeared to the -suit, and 
amongst other defences contested the Court's jurisdiction. He ap-

. plied fer stay of proceedings on the ground that he had filed a suit 
against the plaintiff company in this Court for an account of what 

::was .d\1~ tohj~,in .r~spect <>f.: his de~lings. with it .ill paddy, claipiing 
.. that..abou.t .'Rs<'.:so~o~.b. woqld~ be_ fo~nd d1,1e.to him,.'.· His :suit in this 

Court is ·.iJgainst "The Itaii<ifi . .Tra<iing Co., ' t'in'fited ', a Company 
registered with lim11:ed liability and h.l.Ving its chief registered office 
a.t Rangoon''.· The District Judge refused to stay the suit in his ~ourt. 
Th.e ,defendant . did not_ further appea.r in it, arid it was finally heard 
and determined irr his absence. He . appeals to this Court ~pon, 
amongst other grounds, the_ ground that. the plaintiff company has no 
existence as a company, and there was no one ~uthorised to represent 
it. 

From .a. petition filed in...the process record, it would appear that 
A. N. S.tath~copulos produced to the .R:gistrar of- the Court. a power 
of attorne·y said to be -from the plamtlff company. This power of 

. atto~ney _does not a!,)pear to Lave been laid before .the Judge. - -_1)e 
' Regist~(\r endorsed on· the petition ''Leave .given .to verify''. The .· 

Registrar ev.idently acted .in ignorance .of 'the complications which 
are self-eyident o:n the description of the plaintiff company in the plaint. 
By. t3e use of the word '.'Limited " in the . description, it would at fi-rst 
sight appear as if the plaintiff company -y.r~re ,a Bri.tish cori1pany,or a 

,: . ~ . 

Ci1Jil ist APfe.nE. 
No-.so ;,1 z9o6. 

· Septembw 6th ... . 
199q,; , _ 
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. 1906: · . company .of some ·Br_i'tish Colony or ~f India. By the Ia\\• ?f England, 
.--o. · ·. - India, and; I understand, .a-.f British Colpnies,.the word " Limited " must 

,_.BoNa. AH. ·Foo~ be use\i .as-the last word in the name· of e.very tr~ding·company formed 
THB i~~LIAN on .th~ p~in~iple of ·ha':'ing the liability.' -~£: .. its .members ~imited. to the 

CoLo}iut.: : , amount unpaid .on their shares, or .to,.sug.h :amount as members, respec
' TM~HN~ tively, undertak~ to contribute to the· ass~ts 0f the company in the.ev!int· 
.CoMP~Y.~:' of the company being wound up~ . I am not awa~e, and it .is qnfikely 

· - that a~y. ·n~tion-of whlch .the la?guage is ~ot English,_ require$. :omp;).n~e~ · 
under lt's .laws tG add an Enghsh word w1th a tech meal meanwg to 1ts 
.11'!-me. · .Another stri~ing .. thi'1g .about the · -d~scription- of tl)e plaintiff 
company arise&' op the word!i_ !I formerly carrying on business as- the 

--Italjan_Coloniat Trading·Company." Under English law the nam'e d~ 
a company is an es~ential: a· company cannot- change its .name or 
tra<:Ie under an:;r other than its registered nall"e. . . 

Counsel for the plaint9ff company was not abl5! to gi~e .very defin
ite information as .. to either the constitution or tge naw.e· <?f the cb'mpifny 
if OJ1e exists at all. It woulr-1 appear, }-10w~ver, from the headings on 
some ·of the later letters filed that the real name of the company on 
w_hose behalf the suit purported to be bfought is 11 Societa A'Q.onima-Coto• 
niale di ~rieste ", and that . the.re is another company whose naine is 
11 Societa Coloniale Italiana ". In an affida"it liled in the suit iii this 
Court by Michael E.'mmanuel Sevastapu~o, who d~scribed him'§elf as th~ 
Manag<;:_rin ~urma of the Colo1_1_iatTra,djpg Company of.Tries'te, Li.mited,
he says that he '1ras formerly ~he Manager of the ?ocieta Coloniale ~~~
Iiana, Lim'ited, which, though it had ceased to carry on business· in Burma, 
continues to carry on business at Milan and elsewhere. On oo~ of the~ 
{)ccasions on which .the suit was on the boar<Ho~ hearing, Mr .. Eddis for. 
the plaintiff companx stated that the plaintiff company had ceased to 
exist, j·ts business having been acquired by the Soc:ieta Anonima 
Coloniale di 'frieste. · o • · · 0 

. 

The one certainty t_0 be __ e~qlye9 . c;>qt q£. .t.h~se .statements- and · th~ 
:.:.,fl~_crfp~ion . o.Uhe plaintiffs in .the plaint in the ·s'fit - in ·the Amhers.t 
·_Cou.~q~- -~h~-~ ~~c~ -. d~!;lcriptio·n,-is e~tirely .. ·\'l'rbng:· _ Ther.e are no com

panies bearing the names "The Colonial Trading Conipany ·d Trieste, 
Limited," ·and 1' The Italian Colonial Trading Company". . • o 

Mete misdescription of a plaintiff might be matter fo.r. amendment, 
. but the.re arE> other .m~tters which-go to the root of t~e plaintiff com pa_ny's 
claim in this <;ase. Assu..m ing the suit to have be_t;n rntended to be 
brought on behalf of the ~ ~ Societa Anonima Colonial~ di Tr~este" I there' 
was not))ing before 'the Court to show that this institution is an incor
porated c~)lnpany under the laws of Italy: If it is only a t:'rm, 'then, ac.;: 
.cording to the law of India-, the names of the parties constituting th~ 
firpt {pust be stated in the plaint. . . 

. If it is a c,orporate body l.lnder the law of Ij:a1y1 then undouBtedly it 
could as such sue undex: its corporate name in Brit:sh Courts · through
-out the world. Jn Newby v. Von Ofpen (r) Lord Blac'kbur:1 ·said: 
''There c~n be no doubt since the cases of Dutch West India Co. ·v: 
Vdtt Moses and Henrz'f)ue.s v .. Dutch West India Co., which' was a . . .. . . 

(r) (187!a) L.R.) Q.B.,293. 
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proceedi~g against the bail o£ the defenda~::· i,n the olhe; .cas~, ~nd. was ·. xgo~ . 
affirmed m tJte Ho~se of Lord~, .that a foretgn corporation ·can sue as . : ':""~. . 

· plaintiff. L_9rd Raymond; in a .note, tells us that the original cause was:LEONG-Au·FooN 
tried at nisz· p1·ius before L.Qrd King, when Chief Justice of the Com-· T .. 1t~. P ' h • . .· . d .h h . · f ' . d · BB TALIAN mon leas tn 1734., w en tt .app~are ~ at t. e cause o actu;>~i accrue . " CoLOli'IAL 

in Holland; and adds' and upon thl't tnal Lo_rd.Chancellor Kmg told me . TRA:-i>ING 
he' made the plaintiffs .give in evidence the proper)nstrum~nts whereby · , > Coi4~uf~.._ 
by · the· Jaw of Holland they w~re effectually ·created a corporation -
there." · . .. . · . . · ·:· · 

. Lord Blackburn went-<>n to' say; "It.myst often be a nice and diflh 
·cult. question whether a continental company is really,oby the law of 

.. its o~n cou~try, a corporation or not.'' : ~ . . . . 
Professor Westlake remarks in his work on Private Jnternational 

Law that·" the right of foreign and Colonial corporations to carry on 
· business in England, without any authority tc. .that effect from .Parlia

ment or Government, has no.v passed unquestioned for so long that it 
may be considered' to be established ; it is~ v.ery exceptional instance of 
liberality." .<> - • 

· . If this is so, and our laws· are exceptionally liberal il\ allowing~
foreign,.,company to sue at all in our Cour.ts, · it is not demanding too 
much fior.l them if we a-ik them to give0 some proof. that they are 
corporations un~er the laws of their own country, apd that they are such 

. bodies as th.ose to · which we of all nations are exceptionally liberal. 
_No·doub't it m~y cause some tr~nible to get together t~e necessary evi~ 
dence of incorporation, but it cannot be dispensed with. · One foreign 
.Com pan~ trading in India ap'parently considered it necessary to obtain 
an· Act of the Indian Legislature to ~ett the difficulties which might 
:arise. I refer to the Cqmptoir National D'Esco·mpte 'de Paris,: Act 
r8go (Act VII ·or r89o). . . . ' 

In · ~hecase at present before us there is no · evidence whatever to 
show whether the '-' Socicta Anonima ·Coloniale di Trieste" is a com-
pany ~nco.tporated unq~r _the ]aws ~f Italy pr not. . · .. 
.. 'A .further ·&ffi~4lty;aris'~s ~c~mn~ction with ~he statem:nt that t.his. 
ccorn-pany tormer!y·carned"(JO ousrness ·as the Ita han Coloma! Tradtng 
CQmpany, or more properly the-" Socida Coloniale Italiana;"· Accord
ing to an Englisl;llawyer's id.eas ohompanies, it could scarcely b_e that 
such stateme.nt was correct, and, from Mr.,Sevastop·uJo's affidavit in the 
suit in this Court and Mr. Eddis' statement, it is not correct. 

If it is the case that the So.cieta Anqnima Colohiale di Trieste has 
acquired .the Burm;t.business of the So.Cieta Coloniale ltaliana, proof of 
this should have been given in the suit in the Amherst Court; 

. The defendant's contr3:cts in respect to which the cause of action 
,arose were (1) the· contract of employm~nt ::lS a paddy br.oker, evidenced 
by the letter o.f the 8th July rgoi, and (2) his promissory not'e of the 
i5th September 190.3 . . , ·. . · ~· 
· · Th~priginalloetter shows that it was written by Mr:.Sevastopulo on 
behi!l~ o~ the Italian Colonhl Trading; Co., Li'_l'lited. The promissory . 
note .1s m favo4r of the s<!.me cqmpa:ny. It ts not endorsed to the · 
Colo::tial Trading Company. of Trieste or to the Societa Anonima.Colo
niale di Trie~te. · If the suit were a suit on the promiss~ry_ note, as the 
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, .. ~· icp~: , learned }iJ.dg~ tb0ugbt it ~~s, the plaintiff company coul.d·:p~t succee<l 
~ ·. · ·without the note haVing.b~en endorsed' to it . . The s-uit l;>.e!tito'pe on·an. 

~:&o,N,G .~. F;o.oN account-Stated,b~tween tbe.Ytalian.Colonial Trading. Company (properly 
Ta's ~~:aLlAN . ·the $'?cieta Colonja~e Itali~na) _and the. ~efendant, ~he pia inti~ company, 

CoLON{AL·' .. had to s.how· h9w .. tt w..:as . entttled to recover from the ~efendlu~t .an 
· T.RA!t~NG actionable debt due: to ancit.her company. · Tpere was an entire· a'Qsence 
Co~otE.A'}n-•. •. of evidence as to thl~l·. and updt:r the .cir~umst~nces the plaintiff cou1d 

,__ not succeed. . ·. . :· · . ·. . . ' . . 

~rimiial Revision 
?J'(o. 6iS of xgo6. 

September .4/ h, 
19~6. 

. I w(;i~ld al)ow: the appP-al a.nd dismiss the.suit yvitb costs and order · 
tP'e · pf~·i'f)tiff tomp<'uij- to ,p·ay. ~he. d'efendant!s costs of this appeaJ . . 

Irwin, · J.-...:i ·Con¢u'r; · ~ . · · · ·.o ·' 

Pefor~. M~ .. ·Just:'ce- Irwz'~, C. S. /. 
• ' . . o .. . ( i. PHA LAUNG. 

: f 2 . ~AI:i. NI. . . 
KING-EMPEROR v.1~· L1\ING RON. . 
~ · t9· 4. BAH RAM. 

· 5· YON SHE. · ... 
' · ' . t-. ' HTAUNGRHINE. ·.·· 

Common intention-act don.e by several persons infurl'herartce ojc.,-,Perial' C~de'i 
s. 34- abetment'and being preswt·at commission .of llffenc.e-PeniJ!;Cdd'e,'··$.s: 'r t 4,• 
334. .. 0 .... • • • • ~- • • ·:· . i-:: .. 

Section n4, Penal Code, does n'ot ·apply to any person who would not lie punish· 
able as an' .abettor if he we~ absent. A person wlio would be so punishable is, if 
present :at the crime,., punishable not as an abettor but' as a·prin~ipru.' · .. · . . 

When several persons unite with a common · object to c~mm.it a crime, all. whO:. 
assist in the· accomplis·hmenf of that otS'ject are guilty of the principal offelfce, pot of 
;1.betment-sectio!l 34, Penal Code:v" · · ~ · .· · · 

The .appeal of these si~ persons was summarily. dismissed by .the 
Sessions Judge. · · · . · 

The finding tbat the 3rd; 4th, stha,pd 6th aCOliSed abetted the.J'ffeoce.'· 
·of. vo~untarily causing hurt with spears _an.d . thereby commith~d· an; 
offe.nce Ul.\der sectio.ns .3'24-and I r ~b P.eft~~l Cqde;· j·s--a ·:contradlctioi:t in: 
terrlffij19r s'ecfi6If~i 'i~·en1{~f.~·:i:liat"i pHso'l···s·fiaJI ~~ c~i'taizi clrcull)stanc~s-.. 
be· ct·e~med ·~o· have · c_om'mitted, ·not abetment, bUt'fhP. princip'a1 'off~ilGe::r · 
Therefore, if section. I t4 applied, .th·ese. person~ ought to have be~i} c0 n.: · 
victed simply of voluntariJy causing hurt with a spear. . . 
· But section I 14·does n.ot·apply, because it is clear from the judgment 

that. uone of the four WO\)Id,. if absent, have been liable to be p~:mished 
.as an abettor. ·· · ' 

Jhe Magistrate did n:ot ·expr~ssly find, as he ough.t to . )lave done, 
what acts each of the accused commiUed. The materi;,l~ part of the 
compla~nant's:stor.y as set out in the judgment \lvas that'a~cused 3;'.4, 5 
and 6 beat him with their hands an.d he fell 01,1 the ground ~11d was. 

· \:lriable to do anything"Jb·ex~ 4th_ accused saJ; .on his · oreas_t,And' 6th· 
accJJsed pressed hi~ ~reTt hand wit!) the 1eg. Th~ft: 4th accus~d ca)led: 
the xst accused :to sp.ear the complainant. First arid 2ud·accused both' 
spe~red him. ThenJ1elp came and.all the ci'ccus~d ran· a:,'l;'ay . . : ' · .. · 

__ Ass~(lllng that the Magistr.ate ·held all this to be proved; and that the 
4th and 6th accused helS:t~e compl~inan_t whjJe the rst·aJ.9d 2nq,spe~~ttd 
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him, th~ :sp,eiu-ing n:tust be ~eld to have bee.r.· d~ne in. pursuance of the 
~ommo!l ·~:ritention· of. those foqr persons, a·.1d the 4th al)d·6.th accused 
a~e .guilty. .. of voluntarily causing hl\rt )Vith ~ spea~, · not under section 
·II4 .but li.nder section 34,Penal., Code. · · · . 

As for . the 3rd and 5th accused, there is oo gro~nd . what.ever for 
. a~suming;'that they assisted in the spearing,·npr t~aftqe common inten

tion of .them and the ojhe.c accused w~nt_beyond,,beati.ng the complai_n- . 
ant w-ith thei'r ban (:is. -rheir c~viet.ion for abetment of sp~aring was 
iJte'gal. - For beating the complaiqant v.:ith their hands ~hey d.re guilty 
of yql.uota'rily causing hurt, under sectiQn ·~32'3, Penal Code. -_.· ., 

· , :-fr~lter' ·the convictions of No. 3 Laiiig. Ron; and 'No. S. Yon She 
, <accordingly, and I reduce tbe]r :Sentence~ to .. six-months' rigorous im· 
prisonznent~ '~hich .has almost expired. ·. · 

·j.·-" 

. ~996· ,,., 

KtNG•EHPBltO~ 
11,· . 

}'HA LAUNQ. 

. Befor~ Mr. Jus#ce Bigge. -. · · M'YA- bHI v. HENRY ,p·o SAW. 

. . . · ·/>ennell~for applicant. 1 McDonnell- for respondent. 

Criminal Rl'llisio 
-No.1041 o{r9o6j 

. . Dsfamatfon'-irrele~ant and malicious statements in oral evidence, plead
' .Jng_s, apj!Ucptions or aflida11its-Jnd£an Pe11al CoJe, .-s .. 499, E%feplion. 9· · 

. • • .. . . . • • 0. 

.. , }-i.tii:a!lt~ are ~I)O~ .a.bs!>lulely pt;ivilege? to insert · a.ny matter they pl~ase i?to 
. thelr.· p!e?dmgs, . appllcauor.s and affidavits, or to make anr statements they hke 
when gtvmg evidence. Such st;~tliments, if .irrelevant and defam,atory, may fall 
\vithin the scope of section 499 of'the Indian Penal Code, and __ questions rega(ding 
them must be exclusively decided by reference to lhe provisions of thal section . 

.. Queenv. Muht<ntPurso>·aon .Doss; (t86s) .2W. R., Cr., 36; Queen v. P.Jlrso
ram Dosr>, (1865) 3 W. R., Cr., 45; Green{! v. Delanney, (1870) 14 W. R., C r ., 
27. ; Augada Ram Shaha V- Nemai Chand Shaluz, (1896) I. L. R. 23 C;!.l., 867 ; Kali 
Nath _Gupta v. Gobin.da Chandra Basu, (1900) 5 C. W. N., 293; Qiribala Dassi 

. v. Pran '/{rishto (Jhosh, (1903) 8 c, W. N., 292; Haidar Ali v. Abru J.fia; (1905) 9 
C .. W. N., 9ll; Isuri Prasad Si1zgh v. Umn> o Singh, (1900) I , L. R. 22 All., 234-; 
J(:rpa -i?a;m v,. Empress, (r8.&'7).P. R. Cri.n., 41; Fateh Muhammad v. Empres~, (1889) 
.p ..:R.. .Cnm., ~ 29; Kirpal Singh v, Hukam Siagh, (r.889) P . R. ~rim., 131 ;"Maya 
Df!-s .. v. - Qu~~~~~Empress, (1893) P. ~. Crim., 64; followed. . .... .. . 

· ·· ·:Babo.~ ;~it,nne~h'pu~t.Sirtgh .v. <~ Q~g-neerafn . _ChtJwdhry, (1872) u -Ben, L. R., 
'321; B'f!ik¥J1nber Sin$h v..: Becharam Sircar,~(x888) :b L. R. :15: CaJ;, 265;. Seaman 

.. v." WetheYclift, (187()) !L. R., 2 C. P. D., 53; =Nathji MulesfiVaY v. Lalbhai Ravidat, 
(1889) I,. L. R. 14 Born., 97; Woo1ftfn B£bi v. Jesarat Sheikh, (1899) I. L. R • .:47 
Cal., 262; Abdul Hakim v. Tej Chandar Mukarji, (1881) I. L.·R. 3.All., 815; 
Q~een-Empre.rs v. Babaji, (1892) I.L.R 17 Born., 127; Queen.-EmJress v, Bat
krishna Vithal, (1893) I, L. 'R. 17 Born.,· 573; In"'' Na~arji Tr.ikamJi, (1894) I. L. 
R. 19 Born., 340; Emp~Yor v. Bindeshri Singh, (1906) I. L. R. 28 All., 331; In rl 
Barkst, (~897) I. L. R. 19 All, 200; Sullivan v, Norton, (1886) I. L. R. ro .M?d., 
28; Mamaya v. Sesha Shetti, (r888) I. L. R. I r Mad., 477; IID.yes v. C.lmst;an, 
(1892) I. .L. !~. ~S M.ad,, 416; Raman Nayar v. Subrannanya Ayyan! (1893) I. L. 
R. 17 Mad., 8-7; Q'l/.een-Empress v. Govinda Pillai, (1892) I. L. R. 16 Mad,, 235; 
f(undan v . .f?amji Das, (1879) P.. R. Civil, 421; referred to. 

· .. · The·very i'mportant question raised in these P.roce~dings is whether. 
·the petitiq~er Ma.ur.g· Mya Thi is liable to prosec1,1tion under section 
499.~ 'IIJ.dian_ Petiar . Code, for statements contained in li~s affi,davit 
.sworn on the·· ~7th October 19<?5 and filed in support of his petition 
. dated the 27th October 1905, praying for transfer of Criminal Reg~
la,_r l'_!o . . 442 o{; rgo5 in the Court of the AJditional- Magistrate. of 
Ny~unglebin from that Court to the Court of some other Magistrat~. 

No'Vsmbey 19th} 
1906, i 

~-
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· Th~· appiication for ·. transfer was gran~ed a:nd the petit.iqner was 
: ·M.~.i. T~I ·.·. acquitted and he is now being pro~ecute<;l in Criminal No. 144. of rgo6 
.:, 'f.!, in the Court of the Special Power Magistrate of Pegu under section 
·lB,J;fR'l Po SA'!• . 499, .In~ian Penal Code, in respect of statements made in such affidavit. 

. . It ~~ 'assumed.by Counsel for both parties that under English law 
.. .St!lCh stateinents woul4 be absolutely priyile·5ed ·under the rule -that 
. neither party, witness; Counsel, Jury :~qr ']t:dgc can be put to answer 
: ~ivifly or criminally for ;iny words .used :v~a,IJy· or in writing iil. discharge· 
of his respectiv:e functions. .But it .. wo1,1ld seem from what is ·stated 
at pag~ 227 of Qdger. on Lio'el . ~n·d: 9,Ia.nder. that that rille may be 
Sl!lbject to cert~in qualifications. Tlie Je~rned ali thor says: {I A 0re-

.. 
. ·-.IgQ6 •• . . 

. It mark ma,de by? a witneSs in· the box wholly i~relevant to the "llatter 
11 of enquiry, uncalled for by any question of: co.unsel, and intro-
11 duce9 by the w1tness for 8is own purposes, would not be privileged." 
So 'that it would seem that relevance- to .the issue .on which, as wm 
appear hereafter, so · much stress has been. laid by .the Cakutta High 
Court, and good faith as reqtlir.ed by the gth exception to section 499, 
Indian Penal Code, may be important factors in diter'r-nining whether 
a witness is protected or not. · · . 

In Queen:v. Mohu~t Pursoram. Doss (r)_it .is clear that the . .learn
ed judges did not tWnk that any absolute privilege ex!sted,ofor tliey decid
ed the cas'e exclusively ~n reference to section 499, Indian P~nal Code; 
and in Queen v. P,ur-soram Doss (z) in which the petitioner ·had been 

·convicted· und~r s.eCtion 499, Indian Penal Code, for the words u·sed 
by hi_m in the witness-box, Glover, J., while_ stating .that ~ · f:nglish 
·Jaw gives great liceiJ.Se to a defendant in the position of Purscram 
Doss,· and. I .suppose it may be . conceded ' that by Eng~.ish law the 
petitioner would be privileged", decided t~at as he had not used .the 

. defamatpry c:?tpre~~ions _ C?!ilPlained. ~f)n good.f~ith) ·he ":as ~olD pr?
tected by · the 9th . Exceptwn to sectton 499, lndtan Penal Code, a-nd 

··that he-had -be·en·pr;operly .. ·eenvieted'.; ... _ · -0.. . ., . ·: • · · .... 

.. ~·~fh:cre~~~~v~ .. i:?.~(an~eJi"(3j Ph~~~-; L ;;~1d·:·"··~;~>:~-.;,"~_.~ .-., :,, : ;.. . 
· .. . : Tthiokfu~iier. tha:t'ti;e J~dge e~red in Iooki~g ~utsid~- the Penal Codo='itself fe~ 
the purpose of ascertaining the crimi·nal Jaw pf this country wlth regarg· to defam•0 

ation. If the facts which are the subject oh1 complaint fall .. within the~· limits 
of the definitioq ·in section 4991 construed as t~e section o~ght to be according to. tht· 
p lain "!l~ning of the w?rds therein used, ~nd if t.hey are not ~o:v~re<l .By any of the 

.. exceptiOnS t6 be found 10 the C!)de, then, m ft!Y )U_dgment, they am?unt t() d_efam• 
a~ion : quite irrespective-of what may be the English law on the same su~ject. - . 

It is clear from 'these cases that up to the 3rd .August: 1870 the 
Calcut~a Higli Court was of opinion that such a question 'as that now · 
unger consideration m)lst be exclusively decided by referenc.e to the 
terms-of section 499, Indian Penal Code. 

dn the 2s.th July 18]2 the importan.to decision-in .Bq,boo {J.unnesh 
Dutt Sz"ngk v . . Mugneeram Chowdhry..(4) was . pJ'o~ou~ced .py the 
judicial Committee of t_be Privy Counc-!1. · T-he appeal ~sin respect 

( t){I86S) . 2 W. R., Cr., ,36. 
'(z) (1865) 3 W .. R., Cr.; 45· 
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.. 
-of a suit·for da~ages in respect of statements made by witnesses in a 
judicial proceeding, and at page 328 their Lordships said: . 

This action has been called a suit to recover damages for defamation .of 
·character.. Their Lordships are o£ opinion with·lhe High ~ourt that if it had been, 
stricUy speaking, such an actioni it-could not have been maintained; for they agree 
·wit!• that Court that witnesses cannot be sued in a Civil ·court for damages, in 

' • respect of evidence given by tllerft. ~pon onth in a j'udicial procee<!ing. Their J ..ord· 
:ships held this maxim which certain!)"' has been recogmzed by all the ~oilrts of 
this country,· to be one based upon. principles. of ~;>ublic rolicy. The {l'tound of it is 
this. that it concerns the public and the :administ~atk!m o justtce that watnesses giving " 
their evidence on oath i~ a· Court of justice should not have befwe fl-ieir eyes the 
fear of being harassed by suits for damages; but that the or)Jy penalty which 

' '1h"ey shoul.d incur if they give evidence falsely should be an indictment for perjury. 

In Bhikum_be~ Singh v. Bechflram Sircar (5)1 which was a suit to 
·recover damages fot slander, the statement cor. aplained of being alleged 
to })ave been made by. the- def<.:ndant whiie being examined- as a wit
ness .in a case before a Magistrate, this ruling of their LQrdships was 
referred to in the argumenf·Sut not in the judgment. Rut the Cou'rt 
following Seama11·v. N.ethercii.ft (6) held that the plaintiff disclosed no 
-cause of action . 
.. 'In A~gada Ram Shahs, v. Nemai Cha'kd Shaha (7) it was held 

tllat-a defamator_}5 statemen~ made in the ple~dings i,n .an .a,~tion is not 
absolutely privileged. In their judgment the learned Judges dissented 
from the·view taken by the High Court of Bombay in Na_thji Muleshvar 
v.· La!bhai R_avidat (8) to which I sha.ll refer when I review the--cases 
on the point decided in that Hjgh Court. They referred to Queen v . . 
Pursora,; Doss (2) and Greene v. Delann.ey (3) in these w9rds: 
"'·These rulings are, we think, bi·nding up9n us, as we do not think 
'
1 it possible that a stat~ment may be the ·-subject of a criminal prose
'' cution . for defamation and at tpe same ti~e apay be absolutely 
'
1 privileged as far as the Civil Courts are concerned" . 
. ·As _to Gunnes~Du#St'ngh.,v. Mugneeram Chowdhry_(4) t~~ysaid 

as.fol.lows:.- .. (;.. :l· , · o • ·- • . . • •• _ · · 
• • • • • - 0 . • -. -···. • 

· -In th~ cas!Z of Gunnesh Dutt Singh·v.. Mugneeram Chow'dh'l'y (ii .B. L. R.~ P. C., 
3~I.~8) the judicial Committee said that the9 agreedwith the High Court that 
Witnesses C:\nnot be sued in a Civil Court for damages in respect of evidence given by 
them upon oath in a judicial proceeding. And they:stated the reason to be that it con· 
cerns th~ public a :-ad tlie <}Ciministration of justice that witnesses giving their evidence 
on. oath in a Court o.f Ju'stice should not have before their e) es the fear of. being ha· 
ra.~sed by suits foi' aatnages, but that the only penalty they should incur, if they give 
ev1dence f~l~ely, should be an indictmentforperju'Y.· 7-'his~ictmn issai~ to establish 
the proposataon that the same absolute privileges ex 1st m thts country as an England, 
and that,~ the pl~adings in an action would be absolutely priv.ileged in England, 
t~ey must be so .h.ere. We _do not think the dictum establishes anything .of the 
kand. The Judactal Committee, in the course of their remarks, do not mentaon the 
Pen~I -Code; ~ut it does not follow from that that it was not present to their minds, 
~nd tt may .quate well be that the aictun. in question was founded on the-9th excep• 
ta?n _tlJ sectt.on·499, as toe evidencP. given by a witJless on oath would certainly be 
w1than that P.:cception, \fnenever his statement was relevant to the question in issue. , 

. It is clear then that" on zgth of J !lne 1896 the view of the Calcutta 
H1gh Court was · pnchanged and_ that the learn-:ed Judges did not 

(5) (r888) I. L. R.-IS Cal., ~65• -~ (7) (1896) I: L. R. ~3 Cal., 8~7· 
(6) (1~76) L. R. 2 C. P. D., 53- (8) (1889) I. 1,.. R. 14 Born., 97· 

Ig~ • . -
MT& TBi 
~ . 11:· . 

Jii·Na~ Po· S!w, 
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---.~.~~--~~----------~------------~~-----. "·.·.. . . . . . . 
~go~:· c:fopsi~er tha:t Gunnesh DuU Sz:,zgh v. 'Mug?;teeram Chowdhry (4) had 

Mn,Tin :. '. est~bli~hed · tbe. absolute privilege contdlded for here, ••nd ~hkh ~ill be 
1 • v, . .· .seen·Ip..ter,·. ha5 ·~een copcede.d by--the High Court ~f Bombay in conse
i HB~>RY Po. Slw . .. q~(!nC~ of. that 4ecision. ' ' -~ . .. . . 
1 • "!:'"-~ · .. · .Much. stress was: laid .before me . by P!!titioner's counsel on · the 

words : "The ]udiAiaJ Cqmmittee in the ·course of their remarks do 
n'ot inenti9n the Penal Coae ;·but if does ' not follow from that that it 

._was riot-present· in their. minds"; but'from ·the very important _wqrds 
~bat follow, it seems clear that the learned Judges . thought that 'their 
Lordships had :;n view the gth exception to section 499, Indian .'I:enal 
Code, and that, evidence given by. a. witness, . when r~levant to ' i:h~ . 
question in issue,-a most important qt.~alific'ation,-would b1; within 
such ex£;eption; . . . ' 

, In . Woolfun Bt:b£ , v:? Jesarat She£k!t (9), it was held that when 
certain stateme'nts .~llegea 0 to 0 be defantatory were made by cert~in 
persons in the course of .t~,eir "eyidence ~s witnesse!! in a Court of 
Justice and were relevant to the issue in the case un.:ler ·enquiry-a 
most important qualification which i ~ would seem was · suggested by 
Augada l?am 'Shqha v. Nemaz' Chand Shaha (7)-such persp~s·could 
not be prosecuted for defamation in respect o~ .those statemen'ts . . The 
petitiont:rs had .been convicted un.der section soo, lndi~n Penal Code,. 
and the Se&sions Judge, in referring the case for the orders of the High 
Court, feferred .ts> the authorities· contained in the third paragraph of 
his letter, which is'set out at page 263 of the report • 

. The judgment ohhe High Court is in these terms: 
It is . clear that the statements alleged to be 'defamatory were made by the 

accused in th~ course of their evidence as 'witnesses in a Court of Justice, for these 
statements were relevant to the issue in the case u'nder' enquiry. Under these 
circumstanees, ·upon the authorities cited by the Officia ting Sessions judg~, we 
think that the accused cannot be prosecl!ted for cletarr.atio11 in respect~of th~se · 

-statements. · · . - · . · . 
' . • - ••• •·. . • • f' • • ' • • · .. • • • ••• 

.... ;. The:aase of .. K'ii'!i Natfi _G-up.ta ,v~ Gob.'tndii-l~-h(P'nrka·"B.asu , (IO.). :was 
:nofquo.t'ed:·to .me a_t the. · hearing: ln .i t it wa~ hel<L that .. · statement~ 
made by parties to the suit 10 t!le pleadings are vot · priv~leged ·ao.d' a 
charge for def!lwation is maintainable in respect of them. The)earned 
Judge:; said :- . . , · 

It has been held by the Bombay High Court in the case of Natfiji Mulesh11ar 
v. Lalbhai Ravidat (8) that no action for slander lies for any · statement in the 
pleadings or during the conduct of a suit against a party or ,\!itnes?< ir. it. That· 
ru)ing has, however, been considered and expressly dissented from by: this Court 
in the case of Augada Ram Shaha. v. Nemai Chand Shaf!a (7). -We thmk that we .. 
must follow ' that ruling. It has been sought to impress upoTl' ,US that it was. 
erroneous on the ground that there is, in principle, no difference between the case 
of a witness giving evidence in a suit, who is admittedly privileged, and a 
party making a statement in the pleadings; and it has b~en urged that the 
-whole principle · on which that case waso decid'ed was unsound• "vVe • are 
unable. to take that view, and in particular it seerlls 19 u~ that there 1s a 
very obvious distinction between the case · of a witness who is hound • hy law to
say all that l1e knows on a particular subject, i:iven t~ough-~he consequenc7 may 
be. that· his evidence will include defamatory matter, and a party ·conveymg a 
perfectly unwarrantable 'lnd irrelevant insult in his ·plaint against the o8posite 
party, ~s iri this case. . · . . ·• . . " 

(9)'(1899) I. -L. R. 27 Cal., 262. J (Jo) (LQOO) 5 C. w: N., 293• 
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In Giribala Dassi v. Pran K~ishto GhfJsf. (r r), which also was 'not · lgo6. ·· · :. 
quoted to me, it was held that.11 A per$on would be rightly _corivicte(J ' My~ THI 

''under section 5op, Indian Penal Cpde, for making a 'def~matqry state~, '11. . 

"ment in an affid~l.Vit, if the statement made \Vas wholly irreley!iJltiO th~ ' ijBN-~Y ~o SAw, 
''enquiry to which the affidavit related". The fe~rned Judges referr~d. . • . - .. · 
to :Gtmnesh Duit St"ngh-~ M_ugneeram Chowdhrf(4) and ·proceeded · ' 
to say:- · ....... -._ . ;· . . 

• It is obvious, upon a reading'of the observations to wh:ch we have just referred, 
'that the pdn~iple underlying those observations is inapplicable 'to the facts of the 

-present case. Here, the pEtitioner was not examhed in a Court of · Justice; ane! 
·he did not make the statement in answer to any question put . to him eith~r by 
-~y p"'~der o~ by t~e Court, but that he made the st<!-tement of his own accord, 

'-~nd most.wantonly tn respect.to any inquiry where sucb a statement was whqlly 
-Irrelevant. 

· In Haz'dar Alz' v. Af;ru Mia· (12), which "lg·ain was not quoted to 
.m~, it was held that . 11 The statement of Jhe.: accused in the case <i~ a 

··"deposition was n<it privil.eged under section ~ 32 of the Indian Evidence 
"Act, as it was a voluotary"statement not relevant to the issue in the 
" case in whicp :he deposed and was not elicited by the pleader putting · 
.,, questions1 aud as, further, the -accused was actuated by malicious 
,., m6tives again_st li at'dar Ali", o 

. From. -the .re;yiew of t~ese cases it appears to · n~e that the Calcutta 
High Court has really never: swerved from the d_ecision given in I 86s, 

--and that 'the latest utterances of' that Court a~e against the contentions 
put forward on behalf of the petitioner. . 

· Turning to the decisions of the Bombay Higb Cou~t, it was held in 
Nathj£ Mu!eshvar v. Latbhai Ra~·idat (8), wh ich, as ·has been seen, 
was dissent~d from in Augada Ram Shaha v . . Nemai Chand Shaha 

. (7 ), that no action for slander lies for any statement in the 'pleadings 
-or during the coni:hJct of a suit against. a party or witness in it. Sea
ina'.' v. Ntdhercllft l6) and Gunnt:sh v. Mugneeram Chowdhry (4) were 
-~eferr~d to ~qd_ followed,.and_ at page 100 the learned Judges. said [with 
. .Abdul Hak~·m...;v •. Toj .. Ckantlar Mukarji (13) in vie:w] :-
-. . . ' •, . . _o o -··'- . 

: W e d.o~bt whether there is 'anything in the circumstances of this country which 
r.!akes it less desirabJe':lfrom the point of view of public policy as concerning the 
public and administration of justice as it is expressed by the Privy Council in the 
c?Se above cited, tha~ such ~t~tem~nts, tl!ou?"h false and malicious, sho!lld in no 
·case be made ~he sub]ect of cJVtl action qutte mdependen.tly of the question as to 
their being_criminally punishable; . 

Their Lords~ips, th~refore, very la; gely qualified . their judgment in 
!eference to proceedings un~er section 499, and guarded themselves 
against expressing any opinion on the point one way or other. -

In Queen-Empress·v. 'Babaji (q), it was held that a witness can;_ 
. not be prosecuted .for defamation in _respect of statements made by hi:m 
· wbe~ giving 'evid.ense in a juOicial proceeding. The learned Judges 
na~urally laid great stress on Gunn_esk Du.tt v. Mugneeram (4) and 
quoted Bhikumber Singh v- Becharam Sirkar (5) with approval. 

(n) (1903) P. C. W. N., ~92, 
(12) (r~S) 9 C. w. N., gu. 

(13) (1881 ~ i. L.R. 3 All., 8r,s. 
(I4) (1892) I. L. R. I7 Bom., U7. 
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: .· 
~· . ~ _-But ~he most imp~~t.~~.l - case in -favour of the petitioner "is Queen._ 

. My~"'fu·1 Emp?'ess v . Balkrishna Y£thal (15), in which Fulton, L in a m9~t 
'11. • weighty judgment, in which Telang, ]., though with much hesit~.t!on,. 

.. H ,BNRY Po·S•w. concurred, decided .that the protection of a witness for statemen:ts made 
in tlie witness-box is absolute and that he cannot be p·rosecuted for 

· defamation for making ~uch statements. The learoed Judge .after 
referring to '1 .M ax w~ll_ on the Interprefa;tion of Statutes". an(f to ·the 
decision in Nathji ii1uleflfvar v. La~bha£ Rc·vz'riat {8) said:- · 

If, then, it must be adrr:itted, ~s I think it ~ust be, "that public policy · req~Jires. 
, that witnesse~ shall not be haras~d by t!:te fear of suits for damages, it must, 1 think,. 
be conceded th'at;it is equally,unrlesirable that they should be liable to be prosec_uted 
for defamation. • . . .. . , . . . 
. I pause here to observe that the l~arned Judge-appears .today down · 
the immunity Jrom civil action more broadly thar. is recognised by-the 
decisions of the Cal~u tta> High Court. . · : · · · · 
., To resume_. · · He then proceeds to make some very pertinent rem~rks-

. as to the proteetion -afforde...,d to witnesses from prosecutions for perjury 
by reason of express sanction of a Court cilgnizant with, the facts of th~; 
case in_ which the . false evidence is saiQ to have been given bt:ing 
required, which would be wholly unavailing if it · were open to · any 
private individual to prose<.ute for defam.ation; and the conclusion he: 
arrived at was that, section 499 was i10f inten_ded to include stafeq1ent:; 
made itf the .witness-box. · 

Though Tel_ang, J ., co(lCurred i:_n :thi$. j!Hlgment, ~is remarks as to 
limiting the me!ming of" the ·words· of- section 499 so as to exclude 
therefrom any evidence given by a witness hefore a Court .of Justice 
are worthy of very serious consideration. · 
· In In re N~garjz· Tr£kamji (16), in which .a pleader ~bo _ll~d- re

ferred to some witne_sses as 11 loafers", was.co•1victed·under sect:On _soo, 
· Indian Penal Code, and fined, it w~li held, req!rsing the c-onviction and 
s~ntence, that,_ in the· absence of exprt·ss malice, . which was not to be 

-preSl;IIJied, he--wM pr0tected-by excepti_on>9 te sf'ction-4oo,)ndian PenM 
Code; · In the course of th~ir:juCJgmerit the learned .lu3ges·=-said t_hey 
were ii:te,Iined-to share the doubts ·-expressed 'by TelaHg-; -L .in Quee_n
Empress v. Balkrrshna (15) a~d referred with approval to ~reen~v. 

· Delanney (3) ·and their words are certainly worthy of quotation:~ 
The exten~ of .t?e witnes&'s privileg~_ is uot as yet clea.rly sel;tled-;;ee Lord 

Bramwell's aJctum m Seaman v. N ethercli ft (2 c. p. D; 53 at p. 6o) ; and If! Queen- . 
Empress v. Balkrishna (iS), Fulton, J., refrains from laying down that wholly irrel~ 
vant statements of a witness may not come within the scope of the e!lactment we 
are now considering. It-would then be difficult, in the present state of the author
ities, to state with reference to these decisions the limits of the privilege they con~ede 
to witnesses charged criminally for defamation. Jt would, however, in our opinion, 
be lieyond.th~ province of mere-interp_retation· to engraft a new exce_ption on the 
definition. · · · · . . 
-: The legislatur~ has en~cted.ageneral e~ce~ion in favor~r of .J~dge~---;-to 'Yit sec·· 
~ron 7i of the Ind1an Penal Code,~and in section 132 of the lndtan liVJdence Act 

, has gone a certa~n length in protecting witnesses against_ the criminal law ;•it may be 
assumed that it had no intention of going further. -' As stated in Mn<!_aulay's Report 

(I$) ( 1_893) I. L . R •. rj· Born., 573- (16) (r8g4) ·I. L. R , 1'9 Bom., 34~· 
. .. 



LOWEK BURMA RULINGS. 

on the Firs~ Draft of the Penal Code, the requiren1ent of 'good faith ' was inten· 
tiona! in section 499. Withcut, however, importing into this care(ully. consipered 
statute the rules of the C-oinmon La'w of Engl;md based on public policy, we are· of 
opinion that a witness in India is adequately protected by the exceptions 1 to 9 in 
section 499, wnere the· defamatC'ry·statem~nt is nnt untrue to the 'knowled~e of the 
pe.rson making it. !£,however, it be untrue to his knowledge the real dJence com· 
lpittt\d is, . as pointecl out by the Privy C~>uncil in Babo~ (iunnesh v. Mugtieet-am 
\supra) (4), that of false evidenc~; and the Court would nRt, when such is the offenc!!, 

. allow the. onus of proof lo~e s"hifted by the prose<:ution having recourse to section 
'499, as that wo<~ld be tantamount tel dispensing with the· salut~ry provi~ions of sec· 
tion 195 of the Code of Criminal Procedure, whict. are clearly based on public 
policy. · . ' 

Desp.ite the judgment of Fulton, J., on· which -n~turally so much 
• relian~e hM bren laid, i~·-cannot certainly· be said that tne Bombay High 

Court has sp:>keQ with a ·certa ip voice in favour of t~e petitioner's con· 
tention, and indeed ·there can be no doubt •hat the feeling of at least 
three of the learned Judg~. as ~hown by the cases. was ·against it . . 

The Allahabad· Hagh. Cuurt has held in Abdul Hakim v · Tej Chan
dar Mukarji (13) ·that ~lie taw of defamation which should he applied 
to suits in India for defamation is that laid down in' the Indian Penal 
(ode and not"tbe English law of libel and slander. 

In 1900 the point came again brfore th~ ·same Court in lsuri Prasacl 
Singh .v. U11lJ'ao Singh (17), in which the l ndlau authorities were 
reviewed by ·Aikman, J., in whose judgment ' these words are to be 
found, which cannot be lightly disregarded:·- · 

It may be tr-ue that· the principles of public policy which, according to English l~w 
and some Indian decisions, ought to guard the statements ?f counsel a!ld witnesses, 
apply With equal. force to the statements made by ac-cused persons for their own pro
tection. But, as was remarked in the case of Abdul Hakim v. Tej ChandaY M!ckcrji 
(13), when there ill substan.tive law which can be appealed to for informatior:' and 
guadance, the safer course is to lock there to ascertain Some intelligible rule or rules 
by which the determination of cases like the present should be regulated. The 
Indian Legislature might, had it cho:.'i:n, have so framed .;ection 499 of the Indian 

. Penal Code as to afford to p.arties, counsel, and witnesses in this country the same 
· P.rotection against indictmenLf<-r defamation which they have in England. The 
. fact'femai'ris tlrlt it lias:not'·:s~en tit td''i:lo so. lfhis case~'therefote, ·must, I hdd, be 

. .'decid~d according~ to-the India;, -P~naf'Codc. . ' .. ' · 
. 0 

• · ·The case of Eilzpe1or v, Bt'ndesh?i Singh (18)1 in which it was held 
th~t •• Where an accused person applies for the transfer of the case . 
11 pending <;~.gainst him to some other Court, supporting his application 
11 by an affidavit, h~ cannot, or at least ought not, to · be prosecuted 
"under section 193,· Indian P enal Code, in respect of statements made 
11 therein ", does not seem to me to apply to this inquiry. 

It was d~cided in refet;enre to In · the matter of the petitton OJ 
Barket ( 19} in which it was held that ''A person seeking by an appli
" cation in revision to get rid of a conviction-- standing against him is 
"incapable of tenderi11g his own affidavit in support of such applica
" tion," and conscttuently that, if be did tender such an affidavit, be 
could not be pro~ecuted for false statemen~s which might be contain~d 
therein'. " ' 

(17) (1goo), I. L. ~. 22 All., ?3~· I . (18) (l9<)6) I. L. R. 28 .A;Il,, 331. 
(19) {t89J)· J. L. R. 19 All., 2oo. 
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, . 
. Th~ a,utliority of the A1I~habad High Court is· ab~~lutely ~gairist the · 

petiti<?~er:$ contention·; thal.of .the .Calcutt~ ~igh' Court- is ~lso agai·n;St . 
tt, whrle that of the· Bombay .H1gh Court, ~h1l·e to a c.ertam extent ui ·· . 
its. fay9tlr, is certainly not unanimously so. The authority of the Madras·. 
fiig.h 'Court; Qoweyerj. ha~ b.een .throughout almost consistently In 
favout of 'it.: . . ·.. . . . . . . . . !" . ; . • . . ~ :. 

·· . In Sullivan~ v~· Norbn. (z.O) th,e .Court hd'd th?t an a<ivoc·ate in· India · 
can·no~ be .pr.oceeded -~gairist civilly or t...rimjnally for wortis. uttered' in• 
his offlce ·.as an: a:dyocate.' . . . . . : . . 

=? Jri Mf1:niaya ~; Sesha ShetH (21), it was ·held that the stn.teq~ents of 
witnesses' are privileged, and, if false tile remedy is by indictm~rit ~for 
perjury and not 'lor de(amation j the learned Judges basing, theit qeci~ ·: 
sion_ 9n Seaman v. Netherclzft (6) an<~ Gunnesh v: Mugneeram. (4). · 

In Hayes v.· Chtist£an (~2), it was heLd that when a person who was . 
behg defende!i by Counsel interfered in th.e examination of a wit1,1ess 
and riiade a 4efamatory statement he was rightly convicted-of defama'
tion, as he had not- used the Words in the_ ortlinary course ()f any legal 
proceedings, so .that his words were not privileged, even under the 
English cases, ando that he was not protected-under any ·or. the excep- . 
tions to section 499, Indian Penal Code. This case is not an authority 
in favour of the petitioner. . · · . · 

Ramaw·Nay.a1' v. -'Subramawya Ayyan (~3}, which de~ided that ·an · 
aGtion for dd~ination cann<?t_·be maintained against a Judge for word~ 
used l?y him while trying a cause in Court, even though such-words are 
alleged to be false and malicious and without probable cau~e, is very 
1

' thorough" in its out and out application of English law, and 5"1:rongly 
in favour of-the pet'itioner, as in Queen-Empressv. Gov£nda Pilla£ (24). 

Turning to the decis-ions ofthe Punjab Chief Court, it was he~d in 
Kundan v. Ramjz' Das (25) follpwing G1innesh Dutt Sin,gh v. Mug:. 
neera1rt (4), that a suit for damages for def~mafion in respe'ct of 
_evi?~~:e g.i,ve.~ by). wit~~~?. <?r1_. oat~ _in __ c; j_~~i~~i_a._l procee~j~g is ri?t• 
maJnt~unable..:~-.. -· ,""·-,·-- ~--· . :: . . ·._.:.; ..... ,-_.: .... : . , .. ·· 
: c· ln.c/rt'r:pa .. Rrzm.:V:-_E_n~pr.~~~- (:2.6), .J.he.:l2~c~~e~,:~:~<? W,?-~ "·a,.c:I~fendant_ 
in a . civil suit pending hefore a Muns.iff, in a writt~n peti-tion to tbc; 
Deputy Commissioner, charged the Munsiff with conspiracy · with the 
plaintiff to get up a false case in his Court and who failed .to prove the 
charge, it was held that he had been rightfully convicted uadet section 
soo, Indian P~nal Code. · • , 

· In Fateh Muhammad v.' Empress (27), it w~s held ·that the gth
exception to section 499, Indian Penal Code, must be construed as 
modifying what ·appears to be the accepted principal oi -English law; 
that parties to a judicial proceeding cannot be heid ~iable eitb~r civilly 
or criminally for defamatioo on account . of st~tements or. imputations 
maae in their capacity as litigants whicl?, affe6t the character .of thir~. 
persons. 

(20) (1886) I. L. R. Io Mad., -.8. 
(21) (1888) I. L. R. II Mad., 477· 
(22) (1892) I. L. R. 15 Mad., 41-6. 
l23) (1893) I. I.: R.x7 Mad., 8.7 , 

. . 
(z4) ·(189i) l. L; R. 16 Mad., 235. 
(zs) (1879) P. R. Civil., 421. 
(26) (1887) P.R. C~tim.;·41. .a 

(:)7) (1889) P.R. Crim., n9. 
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.. In Ki'rp.al Singh v. Huham Singh (28) the::same point was d_ecided · . ~· 
with _mo~e .elaboration: . _ . . . · . 1 ·. Mu Tar 

· In Maya Das v. Queen· Empress (29) ~t ~as held t~.at, wh~tev~r · . .v. 
'ftl.ay be the common law ·of England on the s~bJect, there Js·nothl>llg.tn . HBNRY Po SAW. 
s~tion. ·499, Indian Penal· Code~ .- which contaiQs the ..law of defa,ma- · • -
tio.~ in India th.at .protects witnesse!? as a class in. r·e~pect of state!llents 

, made by them in that c;~a~&.ctet. As t~e la.w st::>,nds, .no defamatory = 
.sratement . ina de .by a wi',tness js . protected un.less· ..-it, .,is . ~ade ·'.'in . 
.good faith" with.in the meaning of the exceptions . to seCtion 4991 and 
the .true test of immunity in the case of wit·nesses as-6f other . persons" 
is wketbet• an exception to that sectjon is established in' 'its en.tirety. 

I 'have now reviewed all the authorities $hich seem 1o bear on the 
point. it is to be. observ'ed at the onset that there is' the high autho
rity of Dr. Blake Odgers ·for aoubting whe'th~_r the absolute immunity 
which ]:}a~ .been assumed to P.rotect witnesses 'in · England. may not he 
subject to qualification. · . · 
· .. The Calcutta High Court, as ·has been ~en in Queen v. Pursoram . 
Doss ·(2) and Greene v. Delanney (3), held' strongly that the question 
mtist be. settl!'\6 ·by reference· to se-ction 499, Indian Penal Code, 
alone, and in Ram Shaha v. Nemai Chond Shaha (7) the rulings 
in these two- cases were held to be binding ,on the. Court. These 

_words at .'page 8'7 I are of the highest· importance :..2.. . 

H the.publication is within· one of the exceptions jt is not de@mation at all and 
is neither an offence nor illegal under the Code; but-if it is defa:nation, nothing but 
,one or other of the· reasons mentioned in the -exceptions can prevent the publication 
f rom be in~ criminal and consequently illegal. There is nothing in aoy one of the 
exceptio'tls which can be strained so as to include any statement, whether relevant or 
·not, which may be inserted in a plaint or written statement or application to a Court, 
though it well may be that' a-statement which is essential to the cau:;e of action ot 
-to the defence is 'protected by the gth exception. . · 

: It bas already been seen that, in the opinion o( the learned 'Judges 
who decided· this case, their Lordships of the Privy Council in Gun.nesh 

·.J)utl St'ngh v. }.1,1fg8eert!rrz. C'howdh.ry (4). were ~ot unmind(t!Lof the 
9th·eJ!:cei:itjon.· )fls to.be:obsorved tn;af:in this 'case,~ ~s in "Wooifun 
Bi/Ji v; Jesardt SlzfJz'kh'('g), rii'uch· .stre~· was laid on the"q uestion of the 

. relevaiwy of the . statement complained of. 
In KaH Nath Gupta v. Gobt'nda Chandra Basu (10) and in 

Gt'r{bala D.zssi v. Pra1z Krz'shto Ghosh (n) the absolute privilege 
claimed was entirely repudiated, and 'it cannot be said that the learned 
Judges in so deciding had lost sight of Gunnesh Dutt St'ngh v. 
Mugneeram Chowdhry (4), for th'ey considered i:ioth Nathji Mttleshvar 
v. La/Qha~· Ravt'dat (8) and Augada R.am Sl:alta v. 'Nemai Chand 
Shaha (7), in which it is most pointedly referred to. · 

The guarded judgment. in Nathji Muleshva_r v. Lalbhaz' Ravi
.dat(8) is to some extent ·in the petitioner's favour, but of course his 
strong point is. t~ j~dgment of Fulton,]., in Queen·Empress v. Bal
kr{shna Vithal .(i-$) .. . I have naturally studied that judgment with 
.anxious care, and ·1 am.stire I shall not ~e deemed to be wanting in the 

(28) {t88g)'P. R. C~im., 131.. · I {29) (1893) P.R. Crim., 64, 
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esp·~~~ which is due t~ ~ consid.ered judgment of· .a, J.uf.l:te of such 
eminence it I say that it seems to me. to be inspired by" : ~Vdesire for 
symmetry anc intolerance of . the .anomaly . that_ while witnesses -~re 
prote.ctec:Hrom pr;>~ecuti<rn, except fo~ perjuJ;"y, .within ·due limi ts. by 
the provisions of. section 195 of the Code of Criminal Procedure, they 
should be liable .to .prosecution for defamation a t the ·wilr -of ·~ny 
private indivi~1,1a l. ;Thi~ is hjghl.y anom:Jnus. no doubt, but so is much , 
of t}le law, bu: that is a matter for tl-,e Legislature rather . than for t'he 
Judge ~ho has· to do his best to administer the law as he finds . it, 
· unsym'metri~al and anomabus though it· may be . . · 

It must .be., borne in mind also that Tel!lng,]., gave reasons ~ull of 
weight for thi'hking that.the qut>stion should be -decided by r;eferenct:"· 
to the exceptions to section 499, Indtan: Penal Code, and tbaf in In re 
Nagat:j£ TriH.a wji (x6)cthe learned Judges ~aid ~hey were inclined to 
S;\lare his doubts. : Even the decisiot~s. of the Madras High Court, 
though in th'e main in the petitio.nt::r's fa your, are . not unanimously- sp, 
for · Hayes v. Christz'an (u) i~ .decidedly ~gainst him. T he Allahabad 
High Court as has beet~ seen is wholly against the absolute· protection 
claimed and so j,; the Punjab Chief Court, and I consi'der tha.t t~e last 
two decisions of that Cour~ ·referred to by me are a valuaole contribu~ 
tion to the authoriti~s on the. point. · . · 

Authori~ then' is s~rongly ag.ainst the absolute. immunity··claimed 
for the· petitioner, and · so-, in my opinion, is common sense .and· expe
dit:ncy, for it ca~uot · be to the public advantage lbatlitigants should .be: 
·free to insert any matter they ylease into· ·their . pleadings, applications· 
and affidavits, 9r to make any statements . they li·ke in ' the \\1tl)ess-box 
howe,·er irrelevant, scurrilous or in$ulting · lhey may be, ar)d then 
claim absolute privilege with success. . · . 

.In this connection these words at the close of the judgment in • 
/(ali Nath~_c .,pta v. Gobinda c;h(#'lldra Ba'Su (ro) are. worthy of t.he: 
highest consideration :-- · · . . · • 
·: · It has.been·stated by_ihe !eimied plea~er-.1ot.,the.. P.e~itionttr. as. !'In ~gumeiit· 
in. favou.r of .th.e pri;viltige.of par,tierth~Un th :s co~rit.ry the pleading.11. 'fp a civil · ~4it 
liaoit\.iafly coht'aih d'efam-arory· matter . .. A)hhat we· have: to ·'say·<>" this poiJlt ·is 
that, if that is so, it is time that the practice was checked and we cannot regarli it 
as affording a reason for declaring parties privileged to· indulge in a practice as we-• 
are asked to do. . " 

To so ·hold would ·render the Courts a privileged faboratory for' 
slander and defamation, and i~ seems to me that the public interest lie• in ~xactlythe opposite direction, and that it· is of th~ utmost import
ance that parties to' procee~ings in Court should kno?{ .tq~t ' _if they 
indulge in defamatory words in their pleadings or anything -:cbnnected. 
with them or i.n the witness-box, they must take the consequence if 
their s'tatemc:nts are irrelevant, or not made in good faitb. · In fact to· 
put it in homely language, which is ofren the u~st, that so far as ·is . 
consistent with the due . pr~sentment . of their .cases;. they must keep 
&i...Ol tongues in their heads. o 

· .The que~tion of tb~ immunity of advocates is not · before me, and I 
'ttlost carduily guard myself against it being supposerl. or suggested 
that l have expressed- any· opinion on it. · 
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l ~decide tha:nhe Special-Power Magistrate! of Pe~u is not preCluded 
. · by the :~tibjection that the ~tatements c~ntained · m the peti_tioner's 

·affidavit-sworn on the 17th of October 1905 are absolutely pnval~ged 
· from proceeding to hear and determine Crimina-l No. 144 of rgo6 in his 
. Court, and. that the question of the petitioner's innocence orguilt must 
• be decided by reference to the provisions of section 499, I.ndian ·Penal 
Code. · o ·c- ·, · o .. ...., ~ . ""· .. 

Civil Refer~nce. 
B.:fore the Hon'ble c. E. Fpx, Offg. Chief Judge, rl~d ·Mr. Justice 

·,. , · ~ · . . Irw£n, C.S.!. n ~ 

HLA BA w AND ANOTHBR :v. s. K. R. MUTHIA .<:HETTY. 

R. S. Dantrp.-for applicants (plaintiffs).' ... . . . 0 
P. N. Cha1'i-for respond~,t 

· (defendant). 

·· Exet:tAtion of dec1'ee ~ appUcation for sal~t ofpropeyty fyee of mortgage-right1 
of ~!Jrlgagee undey s. 295 (b), Civil PYocedure Code-duty of Cot~Yt ~nde1' s. 287-
'YetJisional poweY.pj Higli Courl under s. 6u- Ci11il Proc~dure Code, ss. 287, 2'95 
(b), JII, JIJ, 622. 

Wh'en an application is ,(~lade alleging a mor£gage on property. liable to be sold 
in ex!!Cution o£ a

0
decree, and asking that under sec~ion 29~ (b) of the Code of Civil 

Pr()(:edure the property be sold free from the mortgage and the mortf,-agee given 
the same rights against the sale-proceeds as he had against the property, the Court 
is not bound to grant such an application, and ought not to enquire into the merits 
of the alleged mortgage f::rther than is necessary for the purposes of se<:tion 2B7. 

~ If by an irregularity the mortgage is not mentioned in the proclamation of sale, 
the mort}ag~e's interests are not affected. ·.The High Court will therefore not 
interfer~ ip revision on his behalf where there has been such an.irregularity. 

· Zeya v. Mi On KYa San, 2 L. B. R., 333, referred to. 
Ti1'Uchittambala v. Sesha._yjanlfa1', ·( t B81) · I. L . R. 4 Mad., 383; Sew Bux 

Bogl4. v. Shih Ch~ndf!r Sen, (r886) I. L. R. 13 Cnl., 225; ~enkataYaman v. 
Mahalfngayyan, ( 1B86) I.. ~'L. R: 9 M~d., soB; Viraragha11a v. P_arasu1'ama, (1B91) 
I. L. R. 15 Mao., 372; Purshotam S~dheswar v. Dhondl' AmYlt Dan'I!Jate1 (188o) 
' 1. L. R. 6: Bom., sBz ; Vishnu Di'kshit~ v • . Narsing1'av, (18B~) 1. .L. R. 6 Bom.i·S~4; 
cited. ~ 0 . 

0 
. 0 ' • ~ • • ~ 

•.. ·.. 0 .·· ·• : •· ··• • 

. ,. .. , . The £,o1JO\ving .refere'nce was· mad~ to a. Be~1ch by !f artnoll, J . . ~-
o It .was objec~.ed by Mr. Chari tha't this case wc-.s not one in which 
there should be interference under section 6zz of the Code of Civil 
Proc~dure ;n that t~e lower Court has discretionary powers under sec
t ion .295, proviso (b), of th~ same · Code, and. that a mere exercise of 
discretion wa~ not a ground for exercising the power of revision. In 
the argument the following cases ~ were cited to me :-

. Tin~ch£ttambala v. Seshayyangar (r), Srtw Bux Bogla v. Shib 
Chunder Sen (z), Venkataraman v. Mahatingayyan (3), Viraraghava 
v. Par,asurapza (4). ~ 

The grounds under '!hich interference under section 622 i~ war
. l'anted and r~ght ba>ve been the subject of long discussions in the 

different High Courts, and in ·this Court they have been fully <tiscussed 
u ·' 

f t ) (rB81) I.~. R. 4 Mad., 383·: 
{2) (1886) I. L. R. 13 Cal., 22s. 

(3) (1888) I. L. R. 9 Mad., soB. 
{4) (1~1) I. L. R. IS Mad., 37~· 

~ tgo6' ... 

MYA THI 
o. 

HBNJtY P o SA" . 

civil .'i'qet'enc~ 
No. 8 of rgo6.j -'July znd. 

zgo6. 
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: ., i9o6. in the case of Zeya v. Mi O!t Kra San (5). I am boun!l ·by_ this 
HL;fu~· latter ruling, and I. ·would draw special _atten_tion to the words of the_ 

'11~· . . .le~roed Chief Judge quoted at pages 339 and 340 of the Lower Burma · 
. S. K. R. · , Rulings, Volume .U. · . . . · .. 
MuTBIA CB:zTTY. . · This case is .a1so further compl~cated by the facts (x) that, on ·the 
: ----u 4th May Igo6, t?e'Di$trict judge ordered tl~;:tt the sale might prt?ceed 

as free froin the' alleg~d. ~?~tgage without~ivif!g th..e mortgagee _a: lien 
on the sale:pro.ceed~, and (2) tha~ theJand.h~ been sold-! concluda. 
free of th~ mortgage. . . 
" Bu,t ·~he first p~int for de&:ision seems to be whether the ·refusal of 

tlie District Judge to enquire into the merits o.f the .alJe·ged mort~ge 
was an ille:galitj or material i,rregularity such as wou,ld warrant · inter .. 
ference by ~his Court under section 622 of the Code of Civil Pr<icequre. 
It is conte.nded<that secti<W 295, proviso (b), mer('ly gives' discretionary 
pe>,;wers, and so. that when" the District Judge passed the order he did, 
he was acting in the exercise of his discret-ion. Two ca13es have been 
quoted to me-Purshotam .Sidheswar v.IJ4ondu Amrz't Danwate (6); 
Vt'shnu Diksh£t v. Narst'ngrav (7). 

These cases seem to have been references on a ·que~tion of jurisdic
tion, and they do not lay down that the Court must enquire into the 
merits of the alleged mortgage. I am in dot:bt ~~ to- whether, w.hen 
an. appli<;ation is m·ade under section . 295, proviso (by; the . Court is 
boun_d to enquire into the merits. of ·the alleged mor-tgage,, and· as to. 
whetner, if'it does not do so, an il-legality or material · irregul~rity is 
committed of such a nature as lo warrant intederence u'nder Sl~ctiqn 
622 of the Code. The conlirmatiori of tbe sale of the land in. dispute· 
is stayed p~nding further orders, and under ·section .u of 'the Lower. 
Burma Courts Act, the following question is referred for the decisit:m 
of a bench:- . 

. 
11 When -an applic~t~on is made llnder sec~i.on . -295/ pro.visa><('b) of 

. th,e Go.de' of Civil Procedure alleg~t:Jg a mortgage on -proper~y liable to' 
·be io1a.:j~:l'!2c~cuti.~~ :-?~ :~ ~.e_cre:t;, _an,<! ~skiag_ .~h,.at_ i~..bp~:-~r~er~~ . to · b~ 
, sol<:l ;~t~~ .;JFP.~-: ~~~h-_ ~?.r-~ga_&"e:-~Pl.i; tli:;t~: t~~; rn?,~f,g<!-~~·e __ b~ g1v~o the 
same··rrght agaJnst the proceed's of the .sale as lie naa agamst , the pro
perty sold, is the Court bound to enquire into the merits of the allege<l 
mortgage, and is a refusal to d~ so such an illegality or material 'l.rre·gu
larity as will warrant thi.s Court's interfG,rence under sectioJl'622 of the 
Code of Civil Procedure?" · • 

The op£nt'on of ~he Bench was as follow~:-
Fox, O.flg. C. y.-1 would answer the questions referred as fol 4 

lows:- . • . . _ _ 
Clause (b) of section 295 of the Code of Civil Procedure does not 

provide for. a mortgage<. or incumbrancer making an · applic;ation th_at 
.the attached propexty. b.e sold free-from his m&~rtgage or charge, giv.ing 
him the same right against the proceed so of sale asJhe had against . the 
property--sold. The clause merely says that wheh pioperty. Hable to 

, be sold in execution is su~ject to a .mortgi.ge . or,. .charge, the Court_ 
may with the assent o~ the mortgagee or 'inqumbrancer $eU i~ free ~rom 

(S) 2 L. B. R ... J33· .. L ,(6) (i88o) 1. L. R. 6 Born.; s82. ·. 
. (7) (188z) I. • R. 6 Born., 584. . . 
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the mQrtgage or charge, ~c. There is not~ing in this clause . w\1ich . . 1906. r- · : · 

indicates that there shoula be·an enquiry as to wh<'ther the property 'HLA.BA~' 
i~ subiect to a mortgage or c barge. ~he section which indicates· that· , ~ • 

. an enquiry .as to mortgages and other encumbra~ces should be· made • s. K. R. 
is section 287 . . That casts on the Court the duty of .issuing a prqclam- Mui'.au CH&T T Y 

atoion•o£ $ale which shall ~~ecify as fairly and ac~urately a'S possible, .. ...:.-
a.moilgst other things, a<;)y rncumbrance~ to .which ~he Rro~;>e'rty is liable. 
It 'also says that for .the puipose ·of ascertajning the· ~alters .so tp be 
specified; the Ccurt may summon any· P.erson whom it thinks ) tecess<\r;r 
and .examine ·him in .respect to any of the matters required to be. speci-
fied, and may require him to produce· any document in his pqsse$sion or 

.. po.wer :-elating thereto. · . · 
The provisions of the section are to guard the interests of purcha!iers 

at Court sales, and to .ensure that such sales ~hall b'e as good and eff.ec
ti.ve as possible': ··An omis~iou to comply -with its provisions may: be 
grou~d for setting aside a sale under section 31 1, if the decree-holder or 
owner of the -property applying under that" s'ection provell that he bas 
sustained substantial .injury by reason of the omission. A purchaser, 
howev<;r i~ only~ given a remedy by sunl'mary procedure when it is shown· 
that the .Judgment-dc:btw bad no saleable 9nterest in the property sold 
-seclioa 313. • ... 

·Although clause(~) of the proviso to section 295 does no~ contem
plate an application by a mortgagee of attachPd property to have the 
property sold :free of his mortgage giving him the safhe right as against 
the pro~~eeds. of s<ele as he had against the mortgaged properi:y1 ~d 
although the Code nowhere gives a mortgagee tlie right to have this done, 
if a mortgagee does make such an application, he thereby -gives notice 
to the Couit of his claim as mortgage.e, and in pursuance of the Court's 
duty 1•nder section 287,..it should _inqpire into such claim with a view to 
insertiJ'!g the particulars -of it io ii1e proclamation of sale, if it is deter-
·(nined that th'e property §han be sold subject to the mortgage. . 
:.' If on· ihquiry · th~t:e is rio qtt,estion about the claim '·being correct, the 

·~.ourt mw ~ell~act nnder .clatfse (b) _of the pr::.oviso· td 'seGtion. 295 j bu~ 
tS"the cla1m IS dJsp·Jted or Is not adm1«ted, aclJOn under the clause would 
not be· appropriate, because in an inquiry under section 287 nothing can 
be settled definitely, and the rights of some of the parties might be pre
judiced by pr9ceeding under clause {b) of section 295· · 

When the mortgagee's claim is disputed or is not admitted, the ap
propriate procedure would appear to be to 'state in the prQclamation 
of sal~. that the claim has beer. made, but that it is disputed, or it 
is not admitted, as the case may_be. The fact of such claim bei;ng made 
would be a thing material for bidders at the sale to know, and even if 
the Court did not think the case fell under clause. (c) of section 287, it 
should insert mentiQJl of 'it in eompijance with clause (e). The further 
que$tion arises Whether; when a .Court has p.ot complied with section 287, 
this Court ·should in teifere tiJnder section 622 of the Code. The Court 
bas po.wer to i~terfer~ when there has been any. material irregularity in· 
proccedure, but secfion 311 provides a special r~med y when there has 
b~en a -material irregularity in publishing or conducti~g a sale in execu
tion of a decree. The Court which ordered the sale is therefore the 
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. -"" Jgo6'~, Court' .;_hich the Legislatufe designed should' in the first .insfance ~nquire 
HLA-BAW into ·the irregularity a:n_d its~ effect, and consequently this Court. shO\~Id 

. v. not-interfere unless the special remedy provid~ by· th~ .. Legislature· has 
, .S ._.K. R. · • fi_rst b~en sought.- That _remedy is, however, ~nly given to the decree 
tipTa tA Ca-e~T~. holder and owner of.the property sqld. · · 

· · - · Whether this. Court should exerci.se .its _pOV\-·ers under section p2"-2 o-n. 
behal-f of a purchaser v;;hen -:a .Court has no(cvm~ilied with section 287? 
and he has been prejudiced thereby, ne~d not be decided in · this case. 

· The applicant. i'n the present case wa~ one who ciaimed .a mortgage 
_on" the property ~o be sold. . · · _ 

A,s :J have shown, the law gives him no right to have the property ;old. 
free of his m<;>rtgage giving him the same rights against the promeds of 
sale as he has a&,ains't the property. . - . . . 

. It is left .to the -distretion of the Court to make an ·order under clause 
(b) of section 295· · · • - .. • . 

· 1£ his mortgage is not inst'rted in the proclamation of sale his i~ter-
rests arc in no w.:~.y affected. '-' If his· mortgage is a good qne the Court 
cannot affect his rights over the property, even if it sells the property 

•iminal Revision 
!Yo. 976 oj r9'o6. 

igust 22~d, 1906, 

as being unincumbered. · · ' . - . 
This being so, it appears t~ me that this Cour. t should not .exercise its 

revision powers on bejlalf of a mortgagee, even when tAJ.ere has ~een· 
m~terial il're~larity in not ~et.ting forth in the procla~ation of sale aQy~ 
'tbmg about h1s mortgage. Sttllless shouJd the Court mtex:fere to order 
an inquiry which a-mortgagee cannot daim, ·or. to· order a Court to · act 
under clause (b) of. section 295· · • 

Irwin, J.-I concur: 
·-

Before the Ho1/bte C. E. Fox, Oificz";tz'n{ Cht'ef Judge . • 
SHWE KUN AND ANO'l'JiER v. KINd-EMPEROR AND PO KYA. 

f ur'n-for applic~nts. · ~ Mau'rtg Tbin'-for respondent (com· ' 
... .. ... plainant). ' · - · 

Criminal t-respass-:-lnd£an Penal Co.de; S·- 44i~Specific Relief Act, r87;7, s. 9· 
A sent his servant B to' plough certain :and. C thereupon prosecuted A and _f! • · 

for criminal trespass, and ·obtained convictiorfs. _ • 
A had not entered personally upon the land. He could not, therefore, be con-

victed under section 447· 0 : 

B entered on the land bona fide as A's servant, and not in order• to annoy C. 
Section 447·does not apply to such a case. · 

Convictions and sentences set aside. . 
Where it is open. to complainant to bring a suit· under section 9 of th~ Specif).c 

Relief' Act, 1877, to r~gain possession of lana, a M'agistrate should n&t entertain a 
complaint of criminal tr~pass ~m cult'urable land, unless it is made very clear upon 
the examinati?n of the_ complam_ant tha~ the ~lleged. tJ;"espasser. must have entereVd -' 
on the land With one oi th.e mtents ment10ned m sectron 441, lnd~an Penal Code . . 

There was no evidence that Sh~e Kurf, the first ~accused, ever p.er
sonally entered on the land. The Magis~rate has onlj ·found tl:at_he 
rented it out to the second accused to plot.gh. Constructive .entry 
upon property by a serva~t is not· an entry within the meaning of sec
tion 441 of t~e Code of Criminal Procedure. To coostitut~ an offe_nee . 
under that SPction there must be a.n actu~l personal entry by the pe~son-
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accused: · The convi~tio~ of and senten'ce u p6n £owe K un are sE:t aside, · ·I~ c::: 
• and he-is fo.und not guilty ofthe olfenc~ charged against him. · The fine · Ss-~a kim 

paid by-him w~Jl be r~fu_n.ded. · . '11. 

·: TQe second ac<;use4 Po E entered the land because he was employ- Kxl'\<rE~i!fP.EROR .. 
, . ed .by Shwe Kun to plough it. Even· if he knew t~at Kya Waing ·had. . . AN:D Po KYA. 

cultivat~d the·Jand .last year, .and if Ky.a Waing tolq_ him that he was 
' ~oiiig to ·work it this year hit sfti.es not follow that h~ committed crimi· 

· nal•trespass ~pon his origit1al ent~ or by remaining on the land. . ·· 
· To hold· i mere cooly acting under the or.pers of his employer guilty 

-.oLcrimixial t:respas$, and thereby to assign ~ him an intent to annoy a person who had a dispute with his ·employer as to the ~ight tp the 
... ¢ant!, wo!lld be an extravagant straining of section 447 of the-Penal Code . 
. The convi~tion ~nd sentence of and upon Nga Po E are set aside, and -
. he is found not guiJty of the· <?ffence .. charged a$ainst hill!. .. The fine 
. paid by him ·will be refunded; . ,-. 
. . 'Fhe case should not h;l.ve b·een entertained by the Magistrate, · If 
was open to the complainant to regain posseesion of the land by insti-

" tuting a suit under s_ection 9 of the Specific Relief Act. Where this 
can be done, Magistrates should not entertain complaints charging crimi
nal trespass on culturable land, except :when !t is made very clear upon 
.the exa!l)ination of the complainant that th.e alleged trespasser must 
h ave entered on the land with one of the intents. mefltioned in section 
441 of the Penal Code. · 

0 

• Before Mr. Justice Irwin, G .S.I. 

KING-EMPEROR 11. TAW PYU. 
CYiminal Re'IJision 

No•6:14 
of . . . 

. 0 Plta of gu.ilt)'- conviction on- Cqtle of Criminal Procedure, s. :JSS-::Powers 
• 0 }?f lrfagistYate. unt!;ey s. i49o -~ode oj CYiminal ProceduYe. :· · 

. There is no foundation for tlie view that an accused person cannot be convicted 
. ~ in a. w~r.c8J1t cas.e~immedi<it~ly O'l)q;.Jea ofguUty, ·wit~out being called ·on 'for -his 

Clefence. · · • · ·-· · · - · 
· ,. ·A. Magistyate 'to-whdin:a cas~ .ha~ 41:>een submitted "under section 349· Code off 

Cri!'(li!lal Pro1.'edure, has !JO power. to return 'th~ case for the purpose of ~up plying 
OmiSSIOnS. 

- The ~-ccu~ed was tried by a -third Class Mag istrate, and pleaded 
guilty to ·a cha.rge oLtheft in a bouse. The Magistrate thereupon sent 
him to the Subd1visional Magi.strate fox: sentence under section 349 of 
tlfe Code of Criminal Pr6ced_!;lr~. The S~bdivis~onal Magistrate 
.r~cor<3:ed, .'' In warrant cases no accused can be convicted on his mere 

· pleadi~g-g'!iltr" .ap.d s~_n_t the case back to the third Class Magistrate 
to take the accused's defence: 

The Subdivisional ~agistrate was wrong. S_ection 255 ohhe Code 
of Criminal Procedure could not be plainer than it is, vis. : "If the 

: a~cus;d pl~ads guil~y- 111: Magistra~~ shall record the plea, and may,.in 
h1s d1scretipn, conv1ct him thereoq.. . Up to the stage of framing the 

.charge the Magistrate's prO'cedure 'vas perfectl_y correct and on 
rec?rdi~g . th~ plea of gui_lty h~ use.d his discretion quite p;operly in 
a~tmg tort'nw1th und~r section 34_?. ~ 

1906, 

Septembe,. -#h, 
) 1906 • 

., 
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' . . . . . 
. :, I9o6 . . . · M.oreo~·er, if there l!~d been ·any need to take the ac<;us~d's 'defenc~, 

--!::.. · ·. t}:le Subdivisional Magis~te. ought to .have don~ it himself ... Sectio.n' 
. KING-EM-PEROR. 349- does not gi,ve him any power to retur~ the C3:S.e to l!be th,i.rd Class-

. 'fAw
11
PYuJ Magi-strate .foJ: . the pur.pose of supplying omissions. · Sub7sect.ion (2) 

~nd'icates the cou~s.e h~ should adopt. ·· · 

0 • . . 0 . 
.• ·· ... 

. Crimi.nal Appeal :I!efore th~ Hon'ble Mr. C.., E .' fro:?, Chie(Judge. · 
No. 547 of • · · ·. · 

19o6 . ., · • #.·. PAW !HA v. KlNG·EM,PE:ROR. . - . :· . 
- · . .. Trial-eilidery;e for prosecution- separate trial jor dJ'stinct offence-.s, :lJJ,.. 

D ecernber 4th, C(Jde Of Criminal Procedure. . · · • · 
1 9°6· Seven person; were accused: together of theft or dishonest receipt a~ dispos~l :: 

of stolen property. The M&gJstrate heard the evidence for the .pl'osecution against 
all seven togethe'i', and after nischarging two, decided that the acts of the' remainder'· 
'dig not form part of one tr<:.nsac;tion. ·He therefore charg~d them in three separate 
groups and preceeded against them in three sepi.rate tri;~.Js, but.without - re-hea•ing· 
the ~vidence for the prosecution separately, a!though parts of it whi<;h wer'e relevant. 
agamst others .of the accused had no connection wHh the case of the appellant , 

Held,-that the word "trial." includes the hearing, of the evidence for the' 
prosecution, as well as the subsequent procedure laid down .in C~apter XXI · of the 
Code of Criminal Procedure for the trial of warrant cases, and that undel:': sectiorJ. 
·233, Code of Criminal Procedure: the appellant was eytitled to a separate trial .from. 
the· beginning. ~ . . • . 
· Subranmania.Ayyar v. Kin1J•Emperor4 (1901) I.L.R.: 25 Mad.; 61, referred to. 

The case for the prosecution was based upo~· the · foilowing fi:tc;ts 
having been · prtlved. ,A case of umbrellas and a l.lundle or bale of 
gunny bags were re.moved from a railway wagon in which they . were 
being carried. T_he theft must have been corrim,itteq. ~hilst the-train•. 
of which the w~gtm formed part was in motion betw~en ·. two stations . 
. . . So rue d~ys after the theft the headma11 of a village near the railw~y . 

line received information, in consequence of which he made eQ,A_uirie7 
and sub$eq'tlently went to the appdlant's ·house}· .. where · be t~o~. 
possession of one new umbrella and . six ~ gunny bags. · Ft?-m. the · 
appellant's hou~e the headman .went ·to Jhe ~nou_se~of :o.~ Po Han, .and.' 
he there found an old gunny bag and a! paper label w1th a tr~de h1ark 
ori. it which corresponded 'with the trade mark on ~he um~r.eUa taken 
from the. appellant's house. On the following day 8o . l.!!ltb:elhs a.!!d. 
two gunnies were found on a search, being made in··:the jungle, ·and:· 
later ori . I 7g gunny bags were f.ound .in a tank. cl.ose to ·tpe0 place. ::w.4ce~e : 
the 8o umbrellas had been found. Later agam tw() umbrellas .anp i&'. 
gunnies . were found in another place. Later aga~n · ~the appellant i~ .. 
said to have ta:!<;~n the headman to?- nu~lah from wh1c}J t":o DJ.Or~ gunny . 
bags were taken. The appella?t IS satd -to ~ave later OJ:l show~.-.el~~~·. 
p~ace, whe.r: the deal case whtch bad cont.amed the u.m~rellas J~~': 
h1dden. · . .. . . :- . 

More umbrellas · and gunny bags ~ere fl)1,1n~,f.rQm time .to .t,m~,- i.n· · 
various places, and finally on further mformatwn ·.th.~ huts oj a gang: 
of railway coolies w~re searc)leq, and umbjellas were. found in ·.or ne~. 
to some of them. l · . . .. . . .' ·: 

"Altogether seven persons were sent t,!p, l;>'y the· police charged . wi.th · 
theft in a building or dishonest receipt and disposal of ~tolen pro.perty. 

A ' 
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. . 
' Th~· M~gisttate took evidence . against(_.., aU seven. acc.used. He t9o~b .. 

~.discharge? the. 3rd ·an~ 4~h a~cused, the !vtdence agatnst whom .w~s p~.;:r;.,;. 
=-directe~;l to ~how tha~ they had ha4 to do _wtt~ the propert~. foun·d 1n. v. - · 
the jungle and tank. Com.ing to .the concl~ston t~at the dtspo~als of ~lN~EM\"JtRoR. 

·the property by the app~11a.nts and .the remaimng acc~sed did not • 
·form ·one transaction, he determined ~o frame separctte charges· and to 

. ·~ . the appellant .sepa~af~ly, · from ~6 Han, the ~i1d acc~sed, · an.? to 
. ·•ry, the sth, .6th and 7tJ:l acc.used, wlio belong~d .t~ tpe gang of ra11way 
. · .. cooli.es, in another separate trial. . · · ~ 
· · It was _app(lreJ:)t fro~ the first: that the.appellant was· not i_n.anywar 
:cori\lecfed with the receipt and detention of umbrellas J:Jy thrse coolies, 
ibut the ~agistrate took all the availab.le evidence a ga1nst. all seven 

,_. accused' i.n one ·.pro~eedin_g, s.eemingly because the.ar_ticles which the. 
.-.evi~ence conn~ctea .. ea.ch with; respec~ively.( formed part of pr?per_ty 
·\Vbtch had beeq s.tolen m one theft. Hts VJt!w was that th~ .evtdt;nce 
up to the fJ:·aming of the sepctrate charges had been taken under sectibns 
252 and 253 of the· Co.d~, ~nd that his trials of the acc~sed would only 

-<:omril~nce fto.m t~~ time be framed the charges. · o · · 

'· He direct~d. separate trial r~cords to be made for the case agaipst 
·the appellant, the ·case ~gainst the 2nd accused an<l the case against' 
the sth, 6th and 7th a.ecuse.d, an.d being of opinion that it w~s not 

.necessary to bear' ag~i!l .the evidence al ready recO£ded, be O).'dered his · 
r~ord of it to be filed in the app~llant's case, intimating tba(he would 
·r-efer to it iii d'eali!lg with'.the cases against the other, accused. 

The M~gistrate's prot:edure was not, in my opinion, porrect, or 
justified, by the ·provisioris of the Code of Criminat Procedure. . 

The general rule -laid down by section 233 of the Co.de . gives an 
.accused.the right to .be tried ·separately an4 o.n a separate charge for 
:-every .distinct offP-nce of- which he is accused, 
_., Oc.e of the eicep'ticns to the general rule is when he is accused of 
..an. offence. committed iri·a. transaction to which another p~rson or other 
Ppersons iS' or are alJegedo.to have ·.oeen. a ·party or parties. l11 ·such case 
:the two .01: mdle :may. 'he1rie~ i(one·~~ial. --~ . .. 
: ~, At'?-··trial only sue~· eviden.c>ce is-admissible·· ~s is"r'elevant. If the 

· takin~ (ln.d ·iecorcflng of evidence iip to th'e framing of the r.harge 
-~gainst th~ <~;p'pellant was part of his trial; a large amount of evidence 
-;not· C9nriec~'f:hvith· l)jm has been admitted. an~ he may have been 
:eml:?a~rassed . • The priQciples laid down in Subrahmania Ayyar v. 
King~ Emperor· (1) would appear to a? ply to the present case as strongly 
:as _they did in the description of case de.alt with .by their Lordships of 
the· .Prh~y' .Council. T he question is whether the proceedings up to the 
fr,ap:tiilg of the .charge against the appellant, or, as I prefer .to put it, 
up to the tim~ when u.nder section 2J,6 his plea of not guilty Wa$ 
recorded; f9rffl7d part otbis trial o_r uot. 

Some w:ordmg of the Code~ whtch I ~hall he~rter refer to1 tends 
lo confnse the tiistinction betw~en an "inquiry " and a "trial.' ' In 
the draft Bill it .was proy>osed to define a "tri'J" as meaning u the 
proceedings taken_ in Court after a charge has.jeen drawn up, and 

0 . 
(1) (1901) I. l,.. R. :JS Mad., 6r, . . 
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,:_). ~6.·· ••. ind~de!? -~he sentence {l1 ;any) on·theoffender; It also incl~de.s the ' 
PAw THA proceed~gs .under ChapterS' XX and XXfl ' from· the time ·when the-

. "· . accused appears in Cour_t." This proposed' definition, however, was 
:-lNO•V:MPBR.OR.-l abandoned', and the word' II trial " is not defined'in the Code as it stands. 

• < The wo~d _'!.inquiry :•, h<;>wever, is-provided for in the definition section 
as follows~" inquiry)n.cludes every inquiry, other than a tria./ .t:On; 

"!3ucted ~-n~er this Cod~J>y· a_ Magistrate or G:o•trt,.~'. The words ~·other 
than a trial." were introduced by the Code -of 1 8g8. The~e w.ords show• 

·that the L~gislatu·re. recogni$ed that what ,is done under procedure 
. laid d6'1n for a~ i~quiry mayo also be done under procedure laid dow~ 
. for a tnal. o- . • 

. J'be·first_ proi~dure in an " ·inquiry" uncl'er Chapter XVIII of then 
Code is pr~ctically the same_ as the first procedure on the'' triai '' of~: 
warrant case·unaer Chapte0 XXI. Section 251 says that" the following 
pro~dtire shall be observed by Magistrates in the trial of .warrant 
cases''. .· • 0 

The meaning of this, it se'<!ms to ·me, is that the whole of the proce
dure laid. dowll by the subsequent sections of the .chapter f•>rms part 
9f the "trial" by the Magistrate, and consequently that;,the taking of 
evidence in support of the rrosecution is not an inquiry 'within the · 
definition of the word '' inquiry" given· in the Code, · . 

This c~mstruction ~ccords wi.th the -ordinarily accepted understand
ing of what is included in, 'the ''tria}" of a person accused of an offen.ce; . 
and is, I think, thfl> construction which mus·t have been conte~plated· 
by the Legislature when it abandoned a proposed definiti0n of ." trial," 
which would have limited the actual trial in. a warrant ca~e . de<ilt with . 

· \>y a Magist11ate to the proceedings after a chargeL~ad been 'drawri up: . 
. ·The·words. ''claims to be tried" in section 256 no doubt give colour 

to the argument that no trial commences until after· the accused refuses 
to plead, or does not plead, or claims ttt> ·be trre~ bu.t the above \lror~:?" 
do not,'in my Of>inion, really raise any doubt that a trial under Chapter 
XXI commences when the accused appears & is ~rought .- before a ' 
Magistrate under section 252. • < ~ · • • .. 

Nor· does the use of the wox;ds ''fresh inqu_ir,'lf ~· a_nd '6• furthei. 
inquiry'" in sect.ions 436 and 437 in somewhat extended senses w~aken 
what I think is the conclusion to be drawn .from the d efinition oi. 
"inquiry", the heading of Chapter XXI and the wording• of section 
251. . . ' • . 

. · In my j_udgment the appellant W':\S tried with other. accused ~hen . 
there was n_o justification in the Code for hi_s being so tried, and ~ m.~;~st 
hqld that such trial was illegal. · --:::· 

I therefore set aside the 'conviction and sentence, and ·direct ·.that 
the appellant be re-tried de nov-o according to law.. The ·appellant 
will be detained as an under-trial prisoner Uiiless be is ·under ~entencc-
for ·s~me o~her offence. '' ·-. = · 
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. ~ . 
lJCfo.r~ I!Je Hon'b1e /{r. C. E. Fox/ Chief Judge. · 

• • • • t) 

· MI .. M.O. O~lf .P. KIN~·E~PEROR. 

Gaunt-for applicant. . . . 
_.pp~al-alt~t-ati6n· oj fi~ing-Cn,.inal Proc'eduye Co_~,.zl!g8, 1~ 4~3-noti~• 

~· • . ·: .. . " to app~llant. , . . . . . 
... · .· . , . · .. : ... . ·n .. . . ... . . 

ro 'l;he· Magistrate chargee~ the acc·':l:led persons under ~ction 406, Indian Penal 
<:ode. H e foi:nd ' them;notguilty unaerthat section, but, 'Yithopt fra.ming- a fresh 
-c:ha'rg~. · COn~icted them' under seetipn 417-, Indian Penal Code. O,n appeal the 
Sessions 'Judge found 'tbaHhe· convit:t ions undel' sectio11 41 7• .Indian .P~nal . Cod¢~ 
w ere 6rr.egular, but altered them to convictions under sect_ion ~o6, Indian Penal 

, ~de, . without giving the accused a n oppo~tunity of showing i:aHse ag~inst being 
· -convicted of offences punishable under "iha~ ~ectioo. · · · .. 

· · Held,- that the Sessions j udge acted dlegally. A reheat:mg of the appeal· was 
.. <>rder~d. · ·: , · · : · . · · , o · ? • · · 

.,Tile; Magistrate charged the ac~used with offences punishable uncer 
section 406 ·of the Indian Penal Code. H e found all of them .not 
guil.ty ~fan offence .under-ttta.t se'Ction, bu(without· frami~$ ~ny charge._ 
.agamst them of havmg <:oiiimttted any ot~er offences,..be cpnv1cted some 
()£ them of offen~es punishable under sect1on 4 17 of the Code. 

The' learned J udge held that the M~istrate had committed an 
iriegularity in convic.ting of offences ~~ishable Ul~der _section 417, but 
be .~Ound that the ev.tdence recorded disclosed that the appelhnts had 
<Qrilmitted off~nces p-unishable under section 406. He accordingly 
,altered the findings and in one case reduced th~ senQenc;;e. · · 

I cannQt find on the record anything to show that the learned 
Sess_ions ~ Judge gave any intimation to the accused, <>r to any advocate 
-or' pleader appearing for them of what he proposed to do, or that 'they 
had any opportunity of showing cause against being convicted by him of 
<-ft~nCf'.'J of \vhicJt they, gad been ~cqt:.itted by the M_agistrate. . . 

U n.der the c1rcumstances the order of the Sess10ns <:;ourt cannot 
tlltand. · ~ ., ·· . .· 
. I. .Set it ash~ an~ direct tJtat the appeal of Mi Mo. Oah and o£ 

S hwe J'~ ~un~; and' Aung. Pra K aing (if they appealed ) be .re·heard. . ' . 0 ~ . ------
.Bej~re Mr: Justt'ce Hartnoll • 

. PO SI~ ·· y: K ING·EMPERO-R • 

r:fimitud RWfitn~ 
. No. 'XJJl of ' · 

rgo6. 

. Ten.·'house gaung-·p~lite otfice'1'-Lower Bu'l'mtJ Village Act...:../ ntlian · 
: .. . · Evident~ Act, s. ~s. J.anuary sth, 

• .. 0 . / 1901· 
A ten·house-gaung appointed under the Lower Burma Village Act is a police -

<>fficer Within the meaning. of section ~s, Indian Evidence Act, · 
Crown v. Po Hlaing, I L. B. R., 65, referred to. 

• . ~ * * • • 0 . . 

otie other p iece of evidence .b.as been admitted against appellan t 
~nd that is th~t the appell~t admitted his guilt feo the ten·house-gaung 
w hen the lafter came up. T his admission was, ir my opinion, inadmis· 
-sibl~ ~11 evidence under section 25 of the Evidence Act. A ten-house· 
g(lunz must, in my opinio.n, be held to be a poli~e officer. H is appoint-
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> 19')7. · nient or<!et is given at p':'ge J.()o{. the Lower; B~rma Vi.~l~~e ··ManuaJ. 
P S ' . It.<rUDS'::.... . - . c . · ~ ' . ' ••. 0 IN .. · .. . ..,., u-r 

l'!l, . • Undeqhe authority·of section 3 (4) of the .. LdvW - ~~nn;{ Village Ac~ ~~.~· 
:.l<IN~'ENPBRO.R. Maupg : . • , .. ~ ;·· · . !!9,!! _of- . . J.~:!)er~ .:, _ _ ., ,:r by appomted to be .se-.etn•gaung o£ the'VJllage of . .. .• . .,F· · 1n 

the · . . town~bip of the . . · · · . D1stnct, ,.-¥?· 
· ~he eff~t of this ~P(I?i':ltment ord.t;r-;il' to. ~opfer .on Matl~g . · · • •·.· · 
th~ powers, dutJe!i andpnv1leges of a- rura~ policf!rnan as stated on t_he reverse. o£ 
th1s order. . " ' (,' • · '' · • ·· · ·: ... - • 

: .. ~~!!l,l.;_foll~w.-·'thr .. PQ.wer$, privne.ie.s .a_n~ .. dllt.ie~ of se~ein·g~tJnf!". 
,. They beg 10 :'-. · · • · . · .. • .... 

··T fle appointm/Jnt ceJ'tificate u~der the seal and sig~ature ol ~he Deputy·~ com~. 
missioner invests . .the .$t.ein_·lf.aung ~it)l tlie powers aod·-Pri":ileges of a polic~ 
officer under. the Cod~; of Cr1mmal Pr.oced,ure arid under the Pollee. Act. o . , 

Hisbo~ndelil duties follow. Fi~e of them ·relate to. cdminal mattttrs., 
OJ)~ t<rregist~ati9n' o.f-yita? statistics, and .oue is a g~ner;al one. .Iie:l(ce:.lt 
~pp_ears th~t the m<1;iD po:rtion of. nis dutie!; is con.uectOO' with cri[l\cyal 
matters: ·In "th~ case pf tbe,.prown v. Po /lla,inq, (If~ the ~~attis ~f 
ten-bouse-gati-'~gs wa.s . c~ns1dered but not defimtely. The lear.ned . 
Judges described them ~s "pers-ons who are themselvey hardly to ·'~ 
·regardea as tech.nically pollfe ·officers .except ifi t he -wider. sehse .whjch, 
following .the ~<!l<riltta dec~sio.n~ we sh,ould Fro~bly· co~sider ~£?~1.~- : 
cab)eJ'. 'thetr stattn was not 411 question ln that ~~se :~ut · that of. a ; 
vil!age Jleadman .. FQr the reaso.ns given above;. I ~~st hoi~- a t~
house-gaung· to be a police officer within the meaniog_of section 25· df 
!he E~id~nce Act~ The app_el!ant's statement to him is jn _my opi~ionS 
m~dmtsstble in evidence. . 

(z) I L. B . . R., 65. 
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