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. the landlord I think, be taken to given permtsswn 
for whatever is reasonably necessary for the reasonable use 
and enjoyment of the flat for that purpose. This would 

. necessarily include permission to the tenant and his family. 
his 

0 

servant, the messengers of the tradesmen with whom he 
dealt, his visitors and guests and suchlike persons; to have 
access to his flat in order to enable hiru and his family to live 

. · in it with the customary amenities. " · 

. Lastly, it was urged upon us that there being C;tll 
-exit through the bath-room in the back of the room 
in question which the respondent can conveniently 
use as an alternative to the two doorways in dispute, 
the sought for was quite justified. That, 
in our view is .nost unreasonable. There is evidence 
to show that the respondent has fixed up his name
plate .on the verandah in front of the house, and it 
would surely amount to forcing the respondent and 
his family and even his friends the _unreasonable use 
oof eft back door in"the bath-room to enter his room. 

Considering the facts and circumstances appear
ing in the case as a whole, we are satisfied that the 
lower Court's judgment is quite correct and we see 
no good reason whatsoever to interfere, and this 
appeal is therefore dismissed with costs. 

0 

U SAN MA UNG, J.- I in general agreement with 
the learned Chief' Justice whose judgment I have had 
the advantage of reading. On the point of law in
volved, the foundation on which he based his decision 
is tlte judgment in the case of Errington v. 
Errington and Woods (1). However, this judgment 
bas been sev&rely criticised by Professor Wade ·in 

-his article on Licenses and Third Parties (The Law 
Quarterly Reyiew, Vol. 68, p.-337). Referring to the 

II) {195211 K.B. 290\ 
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principle laid down· by Denning, L.J . ., the learned 
Professor observed (at p~g~ 340): 

"The narrower question is whether the existinTi 
authorities permit the Court of Appeal to hold that contrilc1ual · 
licences may bind third parties at all. Generalisation about 
the effect of equitable remedies will be futile if the path so 
opened up turns out to be blocked by adv~rse authority. It 
w.11l be seen, first th~t Denning. L.J. cited no direct authority 
for his proposition that ' neither the licensor nor anyone wtu 
claims through .him can disregard the contract except a 
purchaser for value withm~t notice'. In leading up to this 
conclusion he mentioned a number of cases ; but in none 9f 
them except one was there any' transfer of the land 
affected by the ·licence, and in that one cas~. Booker 
v. Palmer (1) (which the learned Lord Justic~ referred to only ' 
as an example of what he considered to be an obsolete ruleH 
the decision was merely tliat a gratuitous licence was just as 1 

revocable by the licensor's successor in title as by the iicens9r(l 
himself. The new proposition . as to third parties is therefore~ 
founded on inference from cases in w~ich no third parties ~ 
appeared. " 

Further on (at p. 345) he said, 
. . ' .~ 

" One may ask, therefore, whether there is any. escape·: 
frorn the fact that in twoimodern cases, both binding on thi1 
Court of Appeal, it has:been laid down that a licence, .even~ 
though reinforced by a·contract not to revoke it. cannot bind~ 
a purchaser with notice. There is no •hint of corrsciousness~ 
of this difficulty in the judgrhents delivered in Errington w1 
Errington." ' 

~ 
With regard to the passage quoted ·by:the learned) 

Chief. Justice in his judgment he had this to s<:ry, 

"So sudden an· ~apocalypse:"• n·ot ·,vouchsafed to the 
House of Lords in 1916 :or to the Court of ~ppeal in 1936, 
would be so~1ewhat remarkable. But authority is cited, and 
it must be looked into.'' 

~ [1) (li~42) 2 All E. R. 6i4. 
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TJie answer to the l~arned Professor is not far to seek. • The change in the law relating to license by the 
interposition of equitj is not more remarkable than 
. the change in the law relating to real property by the 
interposition of equitable principles. With the pro
gress of time, human affairs become more and more 
complex. Accordingly, the law which cannot remain 
static must also progress. The change involved may 
sometime be impeyceptible. It may sometime appear 
to be revolut-ionary. 

In regard to licences the clal)sical definition is that 
given by Vaughan, C.J., in Thomas v. Sorrel ( l) '' that 
a licGt1ce properly passeth no interest but only legiti
mates what4Jyyould otherwise have been a tort." How
ever, generations of eminent judges have been at pain 
to .. find justification for licences which they deem to 
·be irrevocable. Such notions as '' licence coupled 
with a grant ", " contractual licence ", etc., are the 
result of theif endeavours. In the case now under 
consid_eJOation, it seems clear to me that the right to 
en~t through.. the front doorway to the part of the 
building leased to the,espondent U Ba Yoke must be 
deemed to be irrevocable during the pendency of the 

·lease. Ignoring the back "door which involves entering 
the premises through the bath-room and the lavatory 
the only reasonable me&ns of approach is the front door
way which involves passage through the main central 
hall in the occupation of the landlord. Otherwise it 
would mean denying to the tenant the necessary con
comitant of his lease. For instance, take a compound 
in ;/hid< is situated a house OGCUpied by the tenant 
a..odanother occupied by the landlord, Assume that 
the con:rpQtm~! has only one gate through which per
sons and vehicles may enter, it is only reasonable in 
su.ch circumstances to conclude that the entrance 

(1) (1673} Vaughan :1.!0.:151 _ 

24 

!;1:.( 
l95i 

U •tJN E~' 
v . 

U BA YoKE. 

U SAN 
MAUNO,J. 



358 

H.C. 
1957 

U 'l'JN ~&G 
v. 

U BA YOKE. 

u SAN 

MAU!>:G, J. 

BURMA LAW REPORT&. [1957 

through the common compound gate being tl:t~ 
necessary concomitant of the lease must subsisl during 
the pendency of the lease and that it must also subsist 
when the compound containing the two houses has 
bee..n conveyed to another owner, because the lease 
of the -ltfst house to the tenant must subsist until it 
is duly terminated accordiug to law. 

In the case of Gurbachan Singh Bindra v. los. 
E. Fernando (1) where the parties entered into 
an agreemnt whereby the appellant was allotted a 
floor space 17' x 5' and agreed to pay a guaranteed 
monthly comm~ssion of Rs. 100 as consideration and . 
the appellant constructed fixtures and show cases,, on 
the space allotted to him· with ·excluslv-.e right of 
occupation in that area, it wa·s held by the Supreme 
Court that the appellant was a lessee, and not a mere 
licensee. In that case, the landlord Fernando was in. 
control of the entrance to the premises, (vide the 
judgment of the High Court at page., 8 of 1950, 
Burma Law Reports). Therefore vit is clear that the 
entry of Gurbachan Singh . through . the common 
entrance must endure during che subsistefice of the 
lease to Gurbachan Singh although it inyolved 
passage over the portion occupied by the l~ndlord. 
U Ba Yoke in the case now under C;J,ppectl is in a 
stronger position than Gurbachan Singh in the case 
cited above. For these reasons I hold that the appeal' 
must be dismissed with c 

(1) (1951) R.L.R'/552. 
G.U.B.C.P.O.-No. 17, H.C.R., r:>?-59-1,750-IX. 


