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PRIVY COUNCIL.
APPEAL FROM Tx'm’ Crrer Court or #HE Puxsas.
AFZU-L—UN;N'ISSA' o .. .. APPELLANT:
| ws. v .
ABDUL KARIM .. . .. BESPONDENT.

Before Viscount Haldane, Lord Dunedin, Sir John Edge and
: Mr. Ameer Al.

For appellart—Mr. Dunne, K. C. ‘and Mr. O’Gorman.
For respondent—My. Abdul Majid.

18tk February, 1919.

.. Landlord and Tenant—ue ~vidence of terms of tencney—Inference from
long possession—Pernianent tenire—Enhancement of rent. o

Although the origin of a tenancy may not be known, yet if there
is proved the fact of long possession. of the tenure by the tenants
and their - ancestors, tne fact of the landlord having permitted
them to build a pucca house on it, the fact of the house having been
there for a very considerable time, of its having been added to by
successive tenants, and of the tenure having been from time to time
#ransferred by succession and purchase in which the landlord ae-
quiesced, or of which he had knowledge, a court is justified in presum-
ing that the tenure’is of a permanent nature.

"Once. it is setiled that tke original bargain ‘was. for 'a permanent
tenan_cy 1t 2 fixed rent no question of enhancement. of rent éa'nvaris'e{;-

JUDGMENT. -

Loro Dunepin.—The p.edecessors in title of the -appellants in
‘these consolidated appeals v sre plaintiffs in three suits of ‘ejectment
in réspect of three parcels of land, held by .the respondents res-
pectively. - Questions as fc sufficiency of notice were raised, but
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need noi;{be alluded to. The real auestion at issue is raised by the
defence of each of the respondents, which has been upheld by the
" courts below—mnamely that they are permaner! tenants at a fixed
rent which has admittedly been paid since the beginning of the
tenancy, and as such cannot be evicted on the allegation that -they are
tenants-at-will. ’

_The parecls of land in' question are situated in'a suburb of Delki,
and are covered by buildings of masonry occupied by the respondents.
Tt is admitted that the respondents’ predecessors in title were invited
-to ‘occupy- the land for building purposes by predecessors of the ap-
pellants in or-about the year 1859.. - No decement showing the terms
of occupancy is extant, nor is there any reliabie oral cvidence of
what passed ot that time. But the. facts found, and as to which
indeed there is no dispute, are that from that time onwards a yniform
and fixed rent has been paid, that in some of the receipts given by
the landlord the term “ permanent” as applied to the rents is used,
that the respondents and -their predecessors in-title have erected sub-
stantial buildings without objection on the part of the landlord, that
they have dealt with the properties by way of sale and mortgage,
and that the properties have passed by succession. In th~-g¢ circum-
stances the learned judges of the courisibelow have held that the
case is.in substantially the same position ‘as the case of Casperz ws.
Kader Nath Sarbadhikari (1).  The headnote of that case, which
accurately represents what is- decided, is inm these terms. Although
the origin of a temancy may not be known, yet if there is proved
the fact of long possession of the tenuréiby the tenants and their
ancestors, the fact of the landlord having perinitted them to build a
pucca house unon it, the fact of the house having keen there for
_a -very -considerable time, of it having been added o by -successive
tenants, and of the tenure having from time to time been transferred
by succession and purchase; in which the landlord acquiesced or of
which he had knowledge, a court is justified in presuming that the
tenure is of a permangnt nature.” i '

. The learned counsel .for the appellant wis constrained to admit -
that if this case had been in Bengal, he could not contend that the
judgment -was not right, but argued that, though:the inference was
properly drawn in Bengal, it could.not' be properly drawn in the
Punjab, on the ground that in Bengal theré was a.permanent settle-
meént, whereas in the Punjab there was not how it is clear that an
inference as to a fact to be drawn from facts-depends on 2 mental
process which is the same all the world over., The argument cculd,
therefore, only be good if it could be shown that » permanent tenancy
is a legal impossibility.in'the Punjab: ‘Counsel ¢andidly admitted that
he had no direct authority for the propusition but argued that
it followed from the difference. of position as to th: permanent settle-
-ment. It is not clear fo their lordships why the position in a
question with the government should: slte the possibility of a bargain
as. between landlord and tenant. Bu# it is not necessary to give any-

Ay =, Cowes, S
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opinion on this point, and it would be inexpedient to do so in face of
the fact that the point was never taken in the pleadings, and
was consequently not urged before nor noticed by, the learned judges
in the courts below. It is therefore, out of the question to raise it
before this board. '

Their lordships may be also add that, quite apart from the ground
on which the case was decided by the learned judges below, there
-is another valid ground of judgment. There were produced several
sale deeds of superstucture houses on the ground by the plaintiffs,
predecessors, in which there was a distinct acknowledgment that the
-houses themselves were lield by the tenant ju virtue of a permanent
tenanty. This would be an estoppel as against the plaintiffs.

One other point must be neticed. The plaintiffs put forward an
alternative demand for enhancement of rent. This was-refused by.
the subordinate judge, but was allowed by the divisional judge to
whom appeal was taken. The original judgment was restored by
the learned judges of the Chief Court. It is mot clear to their
lordships upon what view as to jurisdiction the divisional judge pro-
nounced ti.. “esree he did, but in any case the view of the Chief Court
is clearly right that once it is settled that the original bargain was
- for a permanent tenancy at a fixed rent all question of erhancement
is necessarily gone unless such a proceeding is authorized. by statute.

Their lordships will therefore humbly advise- His Majesty to dismiss
all the appeals.. In ferms of the .condition on which special leave
_to appeal was granted, the appellant will pay the costs of the res-
pondents: before this Board as between solicitor and rlient. R

IN THE GHIEF COURT OF LOWER BURMA.
. Crvip Fmsr Aeerar No. 109 or 1919
LE MAUNG .. . . .. APPELLANT.
. : . 0s. ' V
MA KWE and one . .. Bissrosumir,
‘Before Sir Daniel Twomey, Kt, C. J. and Robinson, J,

For appellant—>My. Méy Oung.

For respondents—Mr. Thein Maung.
o | 21st July, 1919,
Burmese Buddhist iaw—Inheritancb—'—Rule'w'qaimt ascent Qf inken’tance—

Rights of a daughter of a.dix wced wife in estate of step brother—Main~
taining filial relations. . . J

The rule against ascent of iaheritance applies in favour of brothers
and sisters of the half blood < - against parents when there are no full
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brothers or sisters, but it is doubtfrl if the rule would apply in favour
of a step child who had left the father’s establishment, and become
separately settled in life, and when the estate in dispute is that of a
. bov who has lived with, an1 was controlled and supported by his

father up to the time of his death.

A daughter taken away by her mother on divorce loses her rights
of inheritance in her natural father’s family, especially if there has
been a division at the.time of the divorce, and the father and daughter
have not resumed filial relations. The severance of the tie binding
her to her¥father involves the severance of the tie connecting her with
his son-by-#n-earlier-wmarriage. .

Ma Hpin Bwin vs. U Shwe Gonm, 7 B. L. T. 105 explainea and
ollowed. ..

JUDGMENT.

Twomzy, C. J.—The appellant-defendant Maung Le Maung was
twice married, first to Ma E Nyun who died four or five years before
this suit was filed leaving 2 son Maung Ba Wan. After Ma E Nyun's
death, Maung Le Maung married Ma Me Pu and bv “er had o
daughter Ma Kwe; born in January 1918. In July 1915 Le Maung
and Ma M= Pu effected a divorce by mutual consent before the village
elders and Ma Me Pu received property worth Rs. 10000/~ on leaving
Le Maung’s house. She took with her her infant daughter Ma Kwe,
. and she has since married another husband. Le Maung did not
marry again. Ba Wan continued living with his father Le Maung
until -he died of plague in January 1918. About three years before
his death he had inherited a sum of Rs. 9400/- as his share of the

- estate of his mother Ma E- Nyun’s father U Sin, and he had also
received certain jewelry from U Sin in the latter’s lifetime.

The minor Ma Xwe, through her mother Ma Me Pu as next friend
sued her. father Le Maung for the property left by her step-brother
Ba Wan claiming to be. Ba Wan’s sole heir under the Buddhist law of
inheritance. Le Maung in defence pleaded that he is the sole heir
of his son. ’ -

- The district court held that the case was governed by the decision
of the Privy Council in Ma Hnin Bwin vs. U Shwe Gon (1) and that
Ma Kwe should succeed to her step-brother’s estate in preference to
his father the defendant. The learned district judge considered that
although Ma Kwe is only a step sister she is entitled to succeed to

-the whole estate in the -absence of a biother or sister of the whole
blood: He also considered that as Ma Kwe was an infant at the
time of her mother’s divorce, the fact that sLe was taken away by her
mother at that time must not debar her from inheriting her brother Ba
Wan’s estate, and he cited Ma Thet vs. Ma San On (2) in support of
this view. The suit was therefore decre:d in favour of the plaintiff.
The defendant Le Maung appeals. :

(1) 7B L. T. 105 8, L B. R L. () 2 L. B. R. 8.
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The learned district judge is pvobably right in holding that the -
ruling in Ma Hnin Bwin’s case (1) may properly be applied in favour
of brotliers and sisters of the half blood when there are no full bro-
thers or sisters. This would be in accordance with “ the frndamental
principle that irheritance should mot ascend if it ean be helped”
Vide Ma Gun Bon vs. Maung Po Kwe (3).

The- district-judge has however not considered the limitations which
their lordships put upon their decision in Ma Hnin Bwin’s case.|1)
The balance of authority in the Dhammathats was found to be upon
the side of sisters and brothers of the deceased being preferred vo
to the parents (accordino' to the general rule laid down in the extract
from Manukye in scc. 811 of the digest). But while adopling this
general rule and applying it to the case before them, tueir lordships
pointed out as a salient feature in that case that the deceased and
her. sister Ma Hnin Bwin had for years lived a life separate from
and independent of their father, and their lordships desired that Ma
Hnin Bwin's case should not be held as dealing with or affecting
parental rights in cases where the family continues to live -together.
They referred to the traditional patriarchal powers of Burmese parents
over their households and suggested that a consideration of these
powers may lexd to conclusions which hold no place in rules of sue-

- cession to the estate of children who have left the father’s establish-
‘ment and become separately settled in life.”” It is clear that their
lordships meant to leave us unfetiered in disposing of such a case as
the present where the estate in dispute is that of a boy who
lived with and was controlled and supported by his father up to the
time of his death at the early age of thirteen. The texts indicating
the wide extent, of parental authorlty .are cited in the judgments of ™
the appellate Bench of this court in Ma Hnin Bwin's case(4). But
the principle that inheritance .if pos31ble should not sscend is of
general apphcatlon and the ruie of succession deduced by their lordships
from the Dhammathats is wide enough to cover all cases. Ne actuel
- textual authonty has been cited to us which would warrant special
differentiation in favour of parznts with whom the deceased child has
lived, and I doubt if we ‘can differentiate merely by inference from
the texts showing the power of parents over their children in former
times. These texts appear to be more in the nature of moral precepts
than posmve rules and noné of them touch the question of mnentance

It is however unnecessary for us to pronounce definitely in the pre-
sent case on the point discussed above, for the plamtlﬁ' respondent
Ma Kwe’s suit must fail on another ground namely—because she
ceased to be a member of her father the appellant’s family at the
time of her mother’s divorce. Here we are on surer ground. It is'a
well established rule of Ruddhist Law in both Upper and Lower
Burma that a daughter taken away by her mother on divorce loses
her rights of inheritance as a member of her natural father’s family. .
Ma Thaik vs. Maung Tu (5), Ma Gywe ws. Ma Thi Da (6), Ma Sein"

(8) U. B. R. 1897-01, 66 at p. 718, - (5) S. J. 184 .
(4) 5 L. B. R. 23 at p. 256, = (6) U. B. R. 189296, 194,
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Nyo vs. Ma Kywe (7), Ma Pon vs. Po Chan (8). The rule was re-
laxed in Ma Thet ws. Ma-San On(2) (the case cited by the district
judge)_because in that case there had been no division of property at
the time of the divorce and is was shown moreover that filial relations
betwezn father and daughter had been resumed aud continued fov
many years after the separa,tlon In the case of Maung Pe vs. Ma
-,Myitta (9) the learned judicial commissioner (Sir Herbert White)

was loth to press the rile against a child of tender years who had no
opportunity of exercising a reasonable choice at the time of her.
mother’s divorce. But can we assume that the choice of continuing or
resuming filial relations would rest with the daughter rather than - the
father, if the girl were of mature understanding? There also, though
the parents were divorced there was evidence that the deccased -vas on
very affectionate terms with his daughter, that she had been to stay
with him, and that she had never been regarded as cut off from his
© family. In another Upper Burma case Mi Nyo ws. Mi Nyein
Tha (10) it was pointed out that notwithstanding the general rule,

children taken away by a divorced wife would su@end to their fa-
ther’s estate in the absence of all other heirs i. e. on the principle
that descendants who would otherwise be disqualified are allowed to
share in inheritance in default of a better heir: V:7- Manukye,

Richardson’s edition 1 p. 816. And so in the present case, if it were a
question of inheriting from Maung Le Maung, we might properly

consider the claims of Ma Kwe if she were the only surviving descend-
ant by blood: But this is not the question. Ma Kweis a pos»lble heir to
M faung Le Maung if she survives him and especially if filial relations
are in the meantime resumed between them. But her present position

is that she is'a member of her mother’s new family and not a member
of her father’s family at all. The severance of the tiz binding her to
her father necessarily involves severance also of the tie connnectmg
her with her father’s son by his earlier marrlage It is clear that she

could not supplant her father in the succession to his son Ba Wan’s

estate even if wé were to regard the Privy Council ruling in Ma Hnin

Bwin’s case as of universal avplication.

Oii these grounds I would set aside the decree of the district courl
and dismiss .the plaintifi’s suit with costs in both courts.

ROBINSON, J. —1 concux.

IN THE COURT OF THE JUDICIAL COMMISSIONFR
OF UPPER BURMA

CIVIL APPEAL No ‘)944 oF 1919.

MA \JGWE GAII\G e .. . .. LAPPELLANT. .
: T s,
TUN YA » Coee ..

.. REspoNDENT.

(1) U. B.-R. 1892-96, 159.
(8) U. B. R. 1897-01, 116.
¥ 2 "Chan Toon L. C. 220.
10 U B R 190406, Buddhlst Lavy Inhentance 15.
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Before H. S. Pratt, Esq. Off. J. C.

For apnellant—Mzr. D. Dutt.
For respondent—Mr. N. M. Mukerji.

18th February, 192&

Breach of Promise of marmage, measure of damges—-—Burmese Buddlust
Law, damages for seduction. -

In an action for damages for breach of promise of marnagé,' the
fact that there was seductlon must be taken intc account in measur-
ing damages

_Under Burmese Buddhist Law an action did lie for damages: t'or'
seduction. The ancient law on this point is approved by public
opinion, and is in accordance with present customs and practice, but
. as seduction is not a question relating to marriage, suits relating
to seduction cannot under section 13 of the Burma Laws Act be
decided according to Buddhist Law.

JUDGMENT.

Prarr, Orr. J. C—Appellant Ma Ngwe Gaing sued for damages
for breach of promise of marriage and seduction and obtained a
decree for Rs.60/- in the townshlp court. On appeal the district
court found that there was no reliable evidence of promise of marriage
and set aside the decree of the township court. The- case was
somewhat complicated by the fact that the parents were parties
in the court of first instance. The girl -and her lover were not
minors and ar¢ now the only partles to the appea; There was not
it is true much evidence of a promise of ‘marriage besides the sworn
evidence of Ma Ngwe Gamg, but the circumstantial evidens=e
pointed to an implied promise at least. It seems clear that the
defendant’s mother was willing at one time to consent to & marriage
but changed her mind. One witness deposed to defendant Maung
Tun Ya coming to his -house, telling him he was in love with Ma
Ngwe Gaing but that his mother okjected to the match, and asking
h1m to persuade his mother to arrange the weddmg It is significant
that, defendant Maung Tun Ya did not come in the witness box to

- deny the alleged promise of marriage, a fact which the léarned dis-’
trict judge appears to have overlooked. In the absence of a denial
on oath by the defendant I consider the evidence as to the promise
was suficient to justify a decree and the damages awarded are mode—
rate. ' Seductlon was fully proved.

It has been ruled in. .this court that seductmn can be eonsxdered
in awardmg damages in a breach of promise suit but that seduc-
tion per se is not actlonable

In Ma Yon vs. Maung To Lu (1). it was - held that an. actlon
for seduction apart from a breach of promise of marriage by a

(1) U. B. R. 97-01, II 499.
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Burmese woman will not lie and the Lower Burma cases of Mi Kin
vs. Myin Gyi (2) Po Thaik vs. Mi Hnin Zan (8) and Maung
Hmaing vs. Ma Pwa Me (4) were cited with approval. In Po
Thaik’s case (8) the learnel judicial commissioner held thal sec-
tion 1, book VII of the Manukye seemed to give a right of suit but
considered that the real meaning of the Dhaminathats was that
fornication was a crimina] offence 4o %be punished. He did not con-
sider it in accordance with the principles of justice, equity, and good
-«conscience 4o apply the English tleory of a cause of action based
on loss’ of “services.

Tn Maung” Hmaing’s case (4) the special court held that where a
breach oF mﬁmmﬂuw‘mm be taken into
account in esiimating the amount of damages and Agnew J. pomted
out that in Book VI -sections 26.40 80 of the Mannkye provision is
made for &mwhdu&wn

The - extract from the Manukye in section 1438 of the Kinwun
Mingyi’s digest clearly makes seduction actionable per se. In his
book on Burman Buddhist Matrimonial Law (p. 29) May Oung sees
no reason why the courts in Burma should not decree compensa-
tion at the suit of a parent or guardian. He poin*- .ut (p. 27)
that the ancient rule of Buddhist law gave the woman herself a right
to compensation against her seducer.

In “Conilict of Authority in Buddhist Law ” Tha Gywe {(p. 38)
also points out that the Burmese law allowed damages for seduction
and admits that the sentiments are still in force amongst the peopl°
who “think that, if a man seduces a girl, even without promising
to marry her. he ought to pay damages unless he make her his
wife”. Seduction ‘is not a matter of marriage and therefore the
Burmese Buddhist Law does not apply.

Under section 13 of the Burma Laws Act the ceciding factor is
to be justice, equity and good conscience. I must confess I find a
difficulty in seeing how an iction by a Burmese Buddhist . woman
for damages for seductlon is opposed to justice, equity, and good
conscierice.

The main arm.ment against conceding a right of -uit in such cases
is_that it would conduce to lmmorahty, but I am not sure that this
contertion is sound. Presumably what is meant is that women
would .be more ready to allow themselves to be led astray, if they
knew - that there was a possibility of obtaining damages for seduc-
tion. Therc is to my mind much more weight in the view that if men
were liable to be mulcted in damages for se(hctlon, the knowledge
of this liability -would be likely to deter them from taking undue
advantage -of their inamoratas.

The Buddhist Law aumxttedly sanctioned damacres for seductmn
The ancient law on that point is apprived by pubhc opinion and is

@ S. 7. 1. (4) S. J. 538.
(8) S. J. 285, ‘
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-in accordance with the present customs. As Tha Gywe pcoints out
-in his book (p. 88) the texts rvgarding damages for seduction are
still followed by the village elders to whom the question of damages
is often referred for decision in such cases. He also takes the view
»{with which I agree) that there is nothing immoral in such arrange-
ments for payment of damages. I am inclined to the opinion
that’ a Burmese Buddhist woman ought to be allowed a right
of suit for damages for seduction. In the preseht appeal, however,
I have held that a breach of promise of marriage is proved and it
is not therefore necessary to rule definitely on the question of Whether
an action for seduction per se is maintainable.

- The appeal will be allcwed. The decrec of the district court is
reversed so far as the present parties are concerned ard the plaintiff
Ma Ngwe Gaing will be given a decree for Rs. 60/- damages against
Maung Tun Ya with all costs. Ma Ngwe I against whom “the appeal
has been withdrawn has incurred no separatc costs in this court and
I am not inclined to make any order for costs in her favour.

. B ’ ¥
IN ©t'nE CHIEF COURT OF LOWER BURMA.
Serciar Civin “SeconD AppEaL No. 65 or 1919.

MA SI and others .. .. .. ApPELLANTS.

0s.

HOKXE HU . .. .. s, .. RESPONDENT.

.\

Before Sir Daniel Twomey Kt. C.J. and Robinson J.

‘ For appellants—Mr. Ginwala.
For respondent—Mr. Villa.

10th December, 1919

Ohmese Buddhwt Law——Inhemtance——mdowfs share in deceased husbomd’s,
property—Alienation by guardian of minor's property.

Questions of inheritance amongst Chinese Buddhists are to be
decided according to Chinese customary law, and in the absence of
any - definite authority as to Chinese customary law accordmg to
justice, equity, and good conscience.

In the absence of any evidence as to customary law in China, a
Chinese Buddhist widow is entitled to one third share in her deceased

husband’s estate.
Ma Thein Shin vs. Ah Stein, 7, B. L T. 246 followed.

A sale by a Chinese Buddhist mother as guardian of her minor
children’s estateds valid only :o the extent of her interest in the estate.
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JUDGMENT.

Twomey, C. J.—Hoke Kun who was the owner of the piece of land
(measuring about five acres) in dispute dieC in 1903 leaving a
widow Ma Si the first defendant appellant and three children who
are still minors. On the 9th July 1910, Ma Si executed a conveyance
of the land to her brothers-in-law, Hoke Shaung and Hoke Shin,
brothers of the deceased Hoke Kun, the consideration stated in the
document- being a debt of Rs.4000/- contracted by Ma Si jointly
with her late husband Hoke Kun together with interest on that debt.
"Subsequently on the 29th July 1910 Hoke Shaung applied for lctters
of administration to the estate of his brother Hoke Kun, and in the
schedule attached to that application he showed the garden land
in suit as the property of the deceased Hoke Kun. The widow Ma
Si consented to the application, and it was granted When Hoke
 Shaung as administrator applied in September 1910 for. permission
to sell the property the widow Ma Si filed a petition consenting
to the sale and the court granted permission. Hoke Shaung how-
ever did not sell the land until Ist July 1916 when he sold it, as
administrator to Swe Ya the third defendant appellant. Hoke Shin
who was the joint purcLaser of the land under Ma Si’s conveyance
of the 5th July 1910 had died in 1912, before the -...eyance to
Swe Ya. -

This suit was brought in November 1916 by Hoke Hu, another
brother of Hoke Shaung, Hoke Shin and Hoke Kun. He sued the
purchaser of 1st July 1916, Swe Ya, joining as defendanls Ma . Si
(the widow of Hoke Kun), Hoke Shaung (the administrator of
Hoke Kun’s estate)’ and the other heirs of Hoke Shin. He claimed
a share of the garden land as being one of the heirs of Hoke Shin
who had bought the land joinily with Hoke .Shaung in 1910 from
Ma Si. The district court Tound that the 'p'artles are Chinese Bud-
dhists, that the questions of inheritance arising in the case shounld
be decided in accordancé.with thé customary law of China, but in the
absence of any definite authority as to the share of a widow under
Chinese customary law, the learned judge following the ruling of
this-‘court in Ma Thein Shin we. Ah Shin (1) applu.d the rule of
justice, equity, and good conscience, and decided that Ma Si .as
widow “was entitled to one third share of her deceascd husband Iloke
Kun’s estate. He also held that the parents bmthers and sisters
of Hoke Shin (who died childless) should share ‘equally in Hoke
Shin’s estate, and as there were eleven shares- including the plaintiff;
the plaintiff was awarded one eleventh-of Hoke:Shin’s estatc. The
judge furthe- held that the transfer made in 1910 by Ma Si to Hoke
Shaung and Hoke Shin was valid only to the exfent of her one third
share in the property of Hoke Kun, and to that extent only, the
transfer should prevail agamst the subsequent ‘transfer by Hoke
Shaung as administrator in 1916 to Swe ya. A decree. was there-
fore granted in. favour of the plaintiff. for."one thirtythird share
of the garden land in suit.  This was clearly 2 clerlcal error for

(1) 7, B: L. T. 246.
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~one sixty-sixth, the judge having held that the plaintiff was entitled
only to one-eleventh of the jo.nt purchaser Hoke Shin’s half of
Ma Si’s omne third share in the property.

. On appeal to the divisional court his decree was roodified by’
allowing the pla.mtlﬂ’ one twenty-second instead of one sixiy-sixth
of the property in dispute. - The Jearned divisional judge considering
that Ma Si must be held to have transferred the whole of the garden,
i. e. not only her own one third share, but also the two thirds share
belonging to “her minor children. He relied on the Madras case of
T. V. Esup ws. Kotusseri (2) according to which an unauthorized

" sale of a Mahomedan minor’s property. by the de facto guardian is
not necessarily void, but is only voidable by the minor after he
attaihs his’ majority.

The appellants in the divisional court were Ma Si (widow of Hoke
Kun), Hoke Shaung (the administrator), Swe Ya (the purchaser.
from the administrator), and Ma Ya, one of the heirs of Hoke
Shin. The same parties appeal jointly to this court under section 30
of the Lower Burma Courts Act. The only ground of appeal is
that the divisional court ought to have héld the transfer of 1910
walid onl; *o the extent of Ma Si’s own share wiz. one third, and
therefore that the plaintiff was entitled only to one eleventh of one
third of Hoke Shins half share i.e one sixty-sixth of the whole
garden. In other words the appellants are in the curious position
of asking this court to restore the decree of ‘the district court, al-
though they appealed against that decree to the divisional court.

Having regard to the memorandum of appeal and the course of the-

arguments in this court it is unnecessary for us to dea] with several
contentious matters which the lower courts have considered and.
decided. We may therefore accept for the purposes of this appeal
the lower court’s decision {1) that Ma Si was entitled to one third
share of her husband Hoke Kun’s property, (2) that the conveyance
of the property by Ma Ma Si to Hoke Shaung and Hoke Shin in
1910 was a genuine transaction, (3) hat this grant was unaffected
by the subsequent grant of letters of administration to Hoke Shaung
and by Hoke Shaung’s subsequen. sale of the whole property to-
Swe Ya, and (4) that the plaintiff is entitled to an eleventh share
in the estate of his brother Hoke Shin. We have to deal only with
the question whether the sale of 1910 by Ma Si to her two brothers-
in-law was valid only to the extent of Ma Si’s third share-in - the
property sold,.as held by the district judge, or whether, as the
divisional Judge held, that sale was valid as- to the whole of the

property. . .

Ma Si’s minor children were not represented in the suit or in the .
appellate court; and it is incumbent on the. court to see as far as
possible that theu- interests are mnot adversely affected by the deci-
sion in this case. The general rule of .law applicable to persons
‘other than Hindus and Mahomedans does not permit guardians ex-

(2) 12, M..L. T. 147.
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cept thcse appointed by the court, or those having power given to..
them by the instrument appointing them, to sell or charge the im-
moveable property of their wards. See Trevelyan’s Law :clating
to Minors (5th edition) page 167. The case cited by the learned
divisional judge was a case in which the parties were Mahomedans.
The deéision in that case recognized that according to Mahomedan
law the de: facto guardian can alienate his ward’s property in case of
urgent and imperative necessity where it is for the Lenefit of the
minors. But this exceptional provision cannot be applied in the pre-
sent case where the parties are Chinese Buddhists. Moreover, it may
be noted that there is no proof in the present case that the sale by
Ma Si to her brothers-in-law was effected for urgent and imperative
necessity or that it was fcr the benefit of the minois. Ma Si herself in
her written statement in this case stated that the conveyance was ex-
ecuted without consideration and benami though she admitted at a sub-
sequent; stage of the case that there was consideration. I would there-
fore hold that the decision of the district court on this point was correct,
vig that the conveyance of 1910 was valid only to the extent of Ma Si’s
own one-third share, and therefore that the plaintiff respondent as one
of the eleven heirs of the joint purchaser Hoke ‘Shin is entitled only
to one sixty-sixth of the nroperty in dispute. I would set aside the
‘decree of the divisional court and restore that of the district courl
substituting however the correct fraction one sixty-sixth for onc thirty-
third which was entered by mistake in the judgment and decrce of the
district court.

Seeing that the appellants are merely restored to the position in
which they were placed by the district court’s decree against which
they appealed to the divisional court, I do not think that they should
get their costs °n either the divisional court or in this court.

Rosinson, J.—I concur.

IN THE COURT OF THE JUDICIAL COMMISSIONER OF
UPPER BURMA. '

Crvin Revision No. 162 B or 1918.

s

MAUNG GAW YA .. .. .. AppLICANT.
' , - T vs. - _
MAUNG TALOK and others . .. ResconpeNt.
Before B. H. Heald, Esq. Add. J. C. '

For applicant—Mr. T.Iukherji.
For respondents—Mr. Mitter.

‘ _ . 23rd January, 1919.'
Usufructuary mortgage—RedeMption—Mort_ ‘agee’s right to growings crops.
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A usufructuary mortgagee or his tenant in Burma has a right to the
crops growing on the land at the time of redemption, and to free in-
gress and egress to guiher and carry them if the crops were sown by
the mortgagee or hls tenant without notice of the intended redemp-

_ tion, but the mostgagee, or the tenants if parties to the suit on the
mortgage, must apply for the right to the crops to be expressly re-
served in the decree.

JUDGMENT.

Hgeawp, A. J. C—It is clear that the fundamental question. in con-
troversy between the parties is “who was entitled to crops which
were growirg on the mortgaged land at the time When the mortgage
was redeemed.”

It is -ordmanly recognized as contrary to common justice to allow
a man to “ reap where he has not sown, and gather what Lie has not
strewed,” or generally to enjoy the fruits of another man’s lawful
labour. This principle is expressly recognized in sections 51 and 108
of the Transfer of Property Act, which provides that where crops
were going on land when a lease of uncerta’n duration is determined
otherwise than by the fault of the lessee, or where a person who be-
lieved himself to be owner, is ousted from possession by a person who
establishes a better title, the person who plan.ted the crops, and is
ousted from the land is entitled to the crops and is entitled also to free
ingress and egress to gather them, annual crops being considered not
as part of immoveable property, but as ordinarily belontrmg to the
tenant who has grown them. This right to crops, which is' known in
‘English law as the right to emblements, is recognized in English law.
" oni the termination of 1I:he tenure of a tenant for life, or for another’s
life, and on the termination of a tenancy at will otherwise than by the
fault of the tenant, and in certain other cases, but it is not, I under-
stand, recognized in the case of mortgages because in an English mort-
gage, the mortgagor theoretlcally conveys away his entire legal estate,
and although be ordmanly rerzins in pussession, he is in the absence
of any covenant to the coutrary supposed to be liable to be ejected at
any moment without notice, and without any claim to rent which may
be due, or to crops which may be growing on the land at the time
when he is ejected. He has in theory conveyed away all his rights,
title and incerest and has nothing left but a bare equity of redemp-
tion, that is an equitable right to have the estate reconveyed to him on
payment of the mortgage debt. The Transfer of Property Act is
_ main}.y based on English law, and the fact that the right to emble-
- ments is not recoomzed in English law in respect of mortgages, while
it is recogaized in respect of leases of uncertain duration which.are
determined otherwise than by the fault of the lessee, and in respect
of persons who under certain circumstances plant crops believing
themselves to be owners, but are evicted because the land turns out
to be long to somebody else, probably accounts for the recognition of
the right in sections 51 and 108 of the Act, and its non-recognition in
respect of mortgages. But although there is no recognition of the
right'to crops in the. Transfer of Property Act so far as the redemp- .
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,tlon of mortgages is concerned, there is, so far as 1 know nothing in
that or-in any other law which prevents its application in cases where
such’ apphcatlon is in accordance with Justlce €quity, and good con-
sc1ence, and prima facie, a principle which is recognized as equitable
in the case of the determination of a lease of. uncertain duration
would seem to be equally equitable in the case of a usufructuary mort-
gage: which is similarly of uncertain duration. If crops could be re-
garded as “ separable accessions” coming under the provisions of
section 63 of the Transfer of Property Act there would be no difficulty,
brt they have never been so regarded, and it would seem that just as -
a right to compensation for improvements made by a mortgagee has
been recugnized in India in spite of the fac: that the Transfer of Pro-
perty Act makes no express provision for such compensation, so a
mortgagee’s right to crops might be recognized in spite of the fact
that' it ‘not recogmzed in England for technical reasons which do not
apply to the kinds of mortgages which are usual in India. :

The case law on the subject is surprisingly meagre. There are
two leading cases, which are always cited by the commentators when
the questlon of the right to growing crops on the determination of
a mortgage.is considered, namely the old Bombay car. of the Land
Mortgage Bank of India vs. Vishnu Govind Patankar (1) which was
decided over forty years ago, before the Transfer of Property Act
was enacted, and the Madras case of Ramalinga ws. Samiappa (2)
which was decided thirty ‘years ago.

In the Bombay case the mortgagee of certain lands brought them
to sale in execution of a mortgage decree against his mortgagor who
was in possession and having' purchased them himself, was held
entitled as against a creditor. of the mortgagor to the share of produce
due as rent by the mortgagor’s tenants whose crops were growing
on the land at the time of the sale. I do not think that that decision
tkrows much light on the question of the ownership of the crops on
the determination of the mortgage, since under the ordinary rule the
crops would belong to the temants who would be bound to pay the
share du¢ as rent to the owner that is, to the mortgagee who had
purchased ‘the land from the orlgmal landlord, so that there would
be nothmg left for the mortgagor which his ereditor could poqslbly
attach. In the Madras case it was held that a mortgagee in possession
(not = usufructuary mortgagee) who while there were crops planted
by himself growing on the land, ‘brought the mortgaged property to
sale under a mortgage decree against his mortgagor could not recover -
from the-atetion purchaser the value of the crops, because what he
had brought to sale was not only the interest of the mortgagor, but
also -his own interest as mortgagee and’ because at the time of the
sale the right to the standing crops was not réserved. It is clear
that in-such s case the mortgagee could have little if any claim to a
tight to emblements since his tenuré was-detérmined by his own
act, and I do not think.that that casé can be taken as authority for’
the prop0s1tlon that crops growmg on land on the determmatlon of a

(1) 2, B. s*ro.f . (2) 18, M. 15.
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mortgage do not ordinarily belony to the person who planted thém
and whose lawful tenure of the lands came to an end by reason of the
deterimination. of the mortgage.

In the Allshabad case of Deo Dat vs. Ram Autar (3) which was
a case in which lands were mortgaged by conditional sale and a pre-
- emptor was held entitled to recover them from the mortgagee, the
lower courts entered in the decree a condition that the preemptor
should not be entitled to possession until the mortgagee had gathered
the crops which he had sown, but the High Court applying to the
case the rule of section 51 of the Transfer of Property Act, held
that the decree shou'd not have postponed the preemptor’s right to
possession, but should have provided that the mortgagee was entitled
as against the préemptor to the crops sown by him and to free ingress
and egress to gather and carry them. That case is however no clear
authority for the proposition that the mortgagee has a right to crops
as against a redeeming mortgagor.

There is a more recent Madras case K. E. Narayanan vs. M. K.
Krishna Patter (4) in which it was held that where in a suit to
redeém. a " Ku..om ” mortgage the decree directs the mortgagor to
deposit the decretal amount within six months from the date of the
decree, the mortgagee thus directed to be redeemed must be deemed
to hold ‘the mortgaged property under a lease of uncertain duration
and is therefore entitled under the provisions of section 108 (1) ‘of °
the Transfer of property Act to cut and carry away the crops grown
by him before the decretal amount was deposited. The decision pro-

~ceeds on the special circumstances of * Kanom” mortgages which
‘in addition to being mortgages are said to partake of the naturé’ of
leases, and therefore it could not be generally applied.

In the Lower Burma case of Aung Baw vs. Tun Aung (5) a mort-
gagor got a decree for redemption and was put into possesion of
the mortgaged property under the provisions of section 268 of the
code of civil procedure 1£82 while there were crops grown by the
mortgagee standing on the land.” Thne mortgagee subsequently ap-
plied to the court for permission to reap the crops which he had
sown, and the ‘court held that he ought to have applied for his right
to the ciops to be reserved before the decree was passed, and that.
bécause he had failed to do so, he, being bound by the decree which
as passed did not reserve his right to the crope, had lost any right he
might: have -had in respect.of the crops. It might reasonably be in-
ferred from this judgment that a mortgagee whose crops might ‘be
growing on the mortgsged land at the time of redemption could not
assert any’ right to those .rops unless that right was established in .
the redemption. suit, and recogpized in the decree, but it ‘cannot be
inferred :that the mortgagee, or the mortgagee’s tenant who mJght
not be bound by the decree, has no right to the crops.

(3)8A502 : _ (5)3LBR129
-(4) 22, L C. 515. :
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Thete is a case in this rourt Nyan Gyi vs. Kyaw Nya (6) in which
it was held that the tenant of a usufructuary mortgagee whose
mortgage had been redeemed after the tenancy agreemcont had been
made but before the tenant had planted any crops, was not entitled
by virtue of his tenancy agreement to keep the mortgagor out of
possession, and was liable in damages for having done so. No question
of any right to crops arose in that case, but the question whether it
is equitable that the mortgagor should be permitted to oust the tenant:
at-any time of the year without letting him gather his crops was
considered and was decided in the affirmative, and therefore it is
. necessary to consider that ruling. The grounds of the decision were
that a Iessor cannot transfer a larger estate *han he himself has,
and that, if the lessor’s interest is dependent on any. convingency, the
lessee’s interest cannot enure beyond the termination of his lessor’s
interest by the happening of that contingency. The learned judicial
commissioner said przctically what was said in the Bombay case
cited above, namely that the contingency of redemption is one which
the mortgagee must reckon with, and provide against but it seems
to me that the only way in which the mortgagee in such a case
counld, in the absence of an express covenant about the crops which
is unusual in_ this country, safeguard himself agains* loss would be
by refraining from cultivating the land himself, or letting it out to a
tenant, since if he did either, he would run the risk of losing either
the crops or their value. The result of this view of the law would,
it seems to me, be either that no reasonably cautious mortgagee would
- cultivate mortgaged lands, or that if he did cultivate them or have
them cultivated, the mortgagor would wait until the crops werc ready
for harvest, and then redeem, getting the crops for nothing, and caus-
ing wrongful [oss to either the mortgagee or the tenam, to say nothing
of the litigation between the mortgagee and his tenant which would
ke almost certain to result. It is sail that the mortgagor in an
English mortgage takes that risk without inconvepience, but I do
not think that the facts would warrant that assertion. It is true
that in theory an English .nortgagor is supposed to take the risk
of losing any crops he may plant on the land, but in fact he takes
practically no such risk, because the theory has been modified both
by practice and by statute. The Judicature Act of 1873 for instance,
recognizcd the right of a mortgagor in possession to take rents and
profits of the mortgaged land, unless he had notice of the mortgagee’s
intention to take possession of the property or to enter into receipt
_ of the rents and profits, and the Conveyancing and Law of Property
Act of 1881 gave to the person in possession, whether mortgagor or
mortgagee, power under certain condiiions, and in the absence of a
convenant to the contrary to make leases binding on the osther party
to. the mbrtgage Again the Tenants Compensation Act of 1890,
gave an occupier of mortgaged lands a right to recorder from a moxt-
gagee taking possessmn compensation in respect of crops, so that al-
though the occupier might lose the acwual crops, he did not lose the
entire fruits of his labour. Further- the condltxons of an English

(6) I. U. B. R. 1910-13, 14. .
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mortgage are entlrely dxﬂ?erent from those of the ordmary usu-
fructuary mostgage in Burma. In an English mortgage the date of

redempuion js fixed; bt in the ordinary mortgage in this country no

date for redemption is fixed, and .the. mortgage runs on indefintely.
As the learned judicial commissioner said in Nyan Gyi vs.
Kyaw Nya (6) “the ordinary usufructuary mortgagee of Upper
Burma takes the profits towards interest, and has no accounts to
render. The contract is that he restores the land on payment of the
principal mortgage money. A miortgage of this kind, kept alive by
further advances, often lasts much longer them sixty years, and the
mortgaged property is handed down by inkeritance in the family of
‘the mortgagee. The mortgagee therefore, enjoys all the advantages
of an ownei, except that he must allow redemption if the mortgagor
pays the mortgage money within limitation. Where he has the land
he desls with it practically in the same way as he would deal with
land of his own, and he very frequently leases it to tenants The
learned judicial commissioner also want on to say “my expervience
‘in this court affords some indication of a custom, at least. 1 parts,
by which land is redeemed only at certain seasons of the year so as
not te deprive the tenant or mortgagee of his crops,” and I may
says that .ny. experience is the same, and that I have within the last
week dealt with a somewhat similar case in which that custom was
admitted by both the parties. All this seems to me to show that
the claim of the mortgagee or his tenant to reap the crop which he
has sown has been recognized both judicially and generally as being
in accordance with justice, equity, and good conscience, and that any
argument based on the inconveniénce of the contrary view, that the
mortgavee or his tenmant must be held to-take the risk of losing his
crops, is not ret by the ascertion that under an English ‘mortgage
the mortgagor without inconvenience takes exac*ly the same risks.
The unfairness and inconvenience of the view that the mortgagox
onn redemption becomes owner of any crops which may be growing
on the land at that time was expressly récognized in the Lower Burma
case of Maung Mo Gale vs. Ma Sa U (() where the learned judge
directed that the date fixed for redemption should in the case of culti-

vated land be so fixed hat the partly who has sown the crop shall have

the benefit of it and in the Madras case Ramalinga vs. Sami Appa
(2) where the court said “it was open to the mortgagee to have
asked the court to postponc the sale so as to enable him to take the
standmg crop.” .

.Such devices as those suggested in those two cases for safeguarding
.interests. whlch the courts. recognize as eqmtab}e are unsatisfactory,
and, as the experience of the presént case shows, inadequate; and ¥
do not think that the view of the law which necessitates them is
sound. It 'is of course true as a general rule that when an interest
is determmed, all rights arising in respect of that interest ordinarily
come to an’ end, but what may be “called the “ residual rights ”
recognized in. setlons 5 1 and 108 of the Transfer of Property Act are

(7) 1, L. B. R. 186.
2 .

w
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equitable exceptlons to that rule und if a similar nght is recognized

* in respect of usufructuary mortgages which are usudl in this country,
and are in my opinion exactly analogous to le-ses of urcertain dura-
tion, such devices become wmecessary.

1 have already said, that so far as I am aware there is no enactment
in force in India which prevents such recognition, and on grounds of
justice, equity, and good conscience as well as of practical conve-
rience, I consider it expedient that the right of the ordinary usu-
fructuary mortgagee in his country or his tenants to the crops
_growing. on the land at the time of redemption should be recognized
“provided, of course, that such crops were sown or planted before
the person-who-grew:-them had smotioc-of -dbe - intcuded vedamption. 1
hold therefore that in the present case the i{enant Gaw Ya was
entitled as against the mortgagors who redeemed, that is against
 Maung Talek and Ma Kaing to all the crops planted or sown by him
on the land which were growing thereon at the time of redemption,
and to free ingress end egress to gather and carry them.

IN THE CHIEF COURT OF LOWER sURMA.
Crviz Misceriangous Appear No. 17 or 1919,

MAUNG KWAI . . .. .. AppErian.

-~

YEO CHOO YONE S REspoNpENT.
. Before Sll‘ Damel Twomey, Kt. C. J. and Robinson, J.

For appella,nt—-—Mr RKahman.
~ For respondent—Mr. Ah Yain.

19th November, 1919.

O'hinese Buddhist Law—Testamentary power.

The law applicable “to succession amongst Chinese Buddhists is
Chinese Customary Law, which allows disposition of property by will.

Hong Ku ws. Ma Thin, S. J. 135 and Fone Lan ve, Ma Gyi 2 L.
B. R. 95 followad :

Alabaster’s Notes and Commenuarles on Chinese Criminal Law,
Jernigan’s China in Law and Comnierce, and Sir Georo'e Staunton’s
traslatmn of Ta Tsm Leu Lee referr ed to.

JUDGMENT.

- TWOMEY, C. J. anp Rominson, J—The ‘only question in this
appeal is whether a Chinese Buddhist can make a will. The point
‘was really settled in Hong Ku and one wvs. Ma Thin (1) in which

(1) S. J. 135.
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was set out the opinion of the Sunreme Court at Hong Kong to the
effect that a Chinaman can, under the laws of China, make a will
subject to a vague eontrol by the family or clan. Appendix VI,
Lower Burma Courts Manual Vol: IT ceatains 2 memorandum on_the
case of Wills among Chinese. The author was His Brittanic Majesty’s
Consul General at Canton and he records that, while the Chinese
statutes took no notice of wills, the Chinese constantly resort to
this mode of distributing their propeity and the courts take notice
of such dispositions. In Alabastér’s Notes and Commentaries on
Chinese Criminal Law at page 580 a case decided by a Chinese magis-
trate is given in whick a will was set aside bccause female hewrs
had been preferred to male hejrs. ’

In Jernigan’s “ China in Law and Commerce”’ page 144 it is
mentioned that it is not.unusual for parents to leave written instruc-
tions as to their wishes for the distribution of their property. . There
is another passage on page 133 on which reliance has been placed by
the appellant’s learned counsel. It refers to the 78th Section of the
Chinese Criminal Code as almost entirely restricting the disposal of
land by willl We have referred to the trarslation of the Ta Tsing
Len Lee by Sir George Staunton (edition of 1810) and section 78 con-
tains nothing to support Jernigan’s dictum. Moreover, Jernigan was
probably referring to ancestral land which must in the ordirary course
descend to male heirs and could not therefore be devised to strangers
by will. It is sufficiently clear that the Chinese customary law con-
‘terplates the disposition of property by will, and as held in Fone
Lan vs. Ma Gyi (2) the law of succession applicable to Chinese Bud-
dhists is the customary law. The appeal is dismissed with costs;
- advocate’s fee three gold mohurs. -

IN THE CHIET COURT OF LOWER BURMA.
Crviz Miscrrraneoevs Appricarion No. 38 or 18918,

M. KHEMK:‘; .. .. .. APpPPLICANT.

M. BOGLA and one .. a .. BEéPONDﬁﬁTS.
| ‘Before Sir Daniel '_I‘woineyl Kt. C. J. and Robinson, J"..
For applicant—Mr. Das.
2nd December, 1919.
Civil Procedure Code (Aot V of 1908) s.s5. 10, 11 and 18, siay of suit,

res judicata.. Court having jurisdiction to gramt the relief claimed, court
competent to try the subsequent suit, court of competent jurisdiction.

(2) 2 L. B. R. 95,
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The words “ court having jurisdiction to grant the relief claimed ”
in section 10 of the code of civil procedure have a wider appllcatlon
than the words, “ court competent to try the subsequent suit 7 in sec-
tion I1, and *“court of commetent jurisdiction’ * in section 13. The
Wotds’, “court competent to try the subsequent suit ” in section 11,
and “court of* competent jurisdiction ” in section’ 18 apply only to
courts havmg both pecuniary and territorial jurisdiction.

The rule as to stay of suit though based on principles similar to
those underlying the doctrine of res judicata is mot part of the rule
of res judicata.

JUDGMENT.

Twomey, C. J. aivp Roeinson, J—The main ground of this appli-
cetion is that.in our decision in Civil Revision No. 29 of 1919 (1) the
construction put upon the words “any other court in British India
having jurisdiction to grant the relief claimed ” in section 10 of the
civil procedure code is erroneous. We held that for the purposes of-
‘section 10 the Calcutta High Court has such jurisdiction to grant the
relief claimed in the later Moulmem suif, in the sense that the Calcutta
High Court has unlimited jurisdiction as regards the Lind of suit or
its pecuniary value, although it has not Jurisdu:hon to grant the partic-
ular relier claimed .in the Moulmem suit, namely, a mortvaae decree
in respect of immoveable property in Moulmein. It is aroued that’
we should construe the words referred to in the same sense as the
words . “ a court competent to try such subsequent suit” in the next
following section 11 and as the words “ a court of competent juris-
- diction ” in section 18. The learned counsel for the applicant has
called our attention to authorities from which it cleariy appears that
the rule of res judicata is applicable only when the two courts in
question have concurrent Jurxsdlctxon nct.only as regards pecuniary .
limits and the kind of suit, but also territorially. Put as pomted out
in Balkishan ws. Kishan Lal (2) the rule as to stay of a suit “ forms
no part of the rule of res judicata “though the reason upon which it
is based is in some respect similar in prmc-ple to the doctrine of res
judicata.” The difference of wording in section 10 on the one hand
and sections 11 and.18 on the other is sufficient to indicate that a
widér appolicationn was contemplated for the former section and this
view is strongly supported by the change effected in the wording of -
section 10 by the new Code of 1908 as already mentioned in our -
orders in the revision case. Mr. Das can cite no authority in’ support
of his contention that as regards jurisdiction we should apply the
same construction to section 10 as to sections 11 and 13. He urges
that though the expressions used are different it could mever have
been intended to stay a suit during the pendency of an earlier suit
unless where the decision in thé earlier suit would operate as res
* judicata in the later. It is not necessary for us to comsider how for
the decision in the Calcutta suit will cperaté as res judicata in the
Moulmein suit. For we think it piam that the stay of a -suit during

(1) 12, B. L. T. 203. o (2) 11, A. 148.
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the pendency of another connected suit ‘between the same party may
be hlghly desirable apart from tie question whether the decision of
the earlier suit will operate as res judicata or mot. It is obvmusly
inconvenient that parties should conduct parallel litigation in two
zourts relating to the same issue and probably requiring the same .
witnesses and documents to be porduced and the inconvenience is not
lessened when the two courts arve situated far apart from one another
as in the present case.

The above remarks relate chiefly to paragraph 2 of the application
but they dispose also of the first paragraph. We did not overloek
S. P. S. Chokappa Chetty ws. S. P. S. R. M. Raman Chetty (8). At
the hearjng our attention was called to that ruling on section 13 of
the Civil Procedure Code and it was duly considered. '

The only remaining ground is that the parties in the two smts are
not the same. The partles to the Moulmein suit are also arrayed
against one another as parties in the Calcutta suit. The mere fact
that the minor Madan Gopal was added as & co-defendent in the
Calcutta Suit does not in our opinion prevent the application of sec-
tion 10 as between the parties in the Calcutta suit who are parties
also in the Moulmein suit. The application is dismissed.

IN THE CHIEF COURT OF LOWER BURMA.
, Civi. First Arepear No. 89 or 1918.
M. M. K. K. CHETTY .. S .. APPELLANT.
- . ws
PALANTIAPPA CHETTY und others .. . - RES?ONDEN;;‘S;
Before Sir Daniel Twomey, Kt. C. J. and Robinson,u J.

" For appellant—M:. Das.
F or respondent-—Mr Burjorji and Mr. Aiyer.

6tk January, 1920.

Thavanai account—Limitation Act (IX of 1908) First schedule articles
57, 59 and 60, suit for money lent, suit for money deposited under an agree<
ment. that it. shall- be. payable on demand—meaning of “on dema'nd » in
articles 59 and 60, popular aad legal meaning.

A thavanai account is a fixed deposit account. ' Money deposited on
thavanai account is rot repayable until the end of the period of de-
posit. If it is mot with drawn at the end of the penod of deposit,
it remains on deposﬂ: in current account, and is repayable “on demand”

in the legal sense of the term ¢ e. forthvnth ‘and Wlthout demand

* Article 57 of the Limitatior. Act apphes to suits for money deposited
on current account.

® 1, B. L T 194; 9 L B.'R. 108.
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Articles 57 and 59 of the Limitation Act seem to overlap. Both
apply to suits for money payable “ on demand ™ in the legal sense of
the term i. e. forthwith and without demand, the former being appli-
cable to cases where there is no special agreement to repay forthwith,
and the latter to cases where there is a special agreement to repay
forthwith. .

Article 60 of the Limitation Act applies to cases. of money deposited
" under an agreement that it shall bs repayable “ on demand ” in the
popular sense of the term i. e. after demand is made.

V. Balakrishnudu vs. Narayanasawmy 387, M. 175 explained and
fo'Ilowed. , «

A thavanai account being a fixed dep(mt account, a suit to rccover
money deposited on a thavaani account is gowerned by article 60 of
the first schedule to the Limitation Act, and must be brought within
three years from the time when the deniand is made.

Annamalai Chetty vs. M. L. R. M. Lutchman Chetty 10, B. L.
53; 8, L. B. R.- 526 overruled.

JUDGMENT.

Twomey, C. J—This suit was brought by M. M. K. Kottayan
‘Chetty against the A. V. P. P. Chetiy "irm of Pa-an for the recovery
of Rs. 33 439-4-0 with costs and interest to date. The plaintiff's case
as stated in his first plaint dated the Ist May 1911 was that he lent
deferdant firm Rs.27,305-7-0 on 2nd May, 1908, repayable with
interest at the prevailing chetties’ rate of interest after two months.
But in a subsequent amended plaint dated the 13th November, 1912,
his' case was statcd differently. He ther gave particulars of various
deposits beginning on the Ist November, 1904, and ending on the 4th
September, 1906, all bearing interest which was to be compounded
after every two months and lhe total of these deposits amounted on
the 4th September, 1906, to Rs. 16,206/. Hsz made a separate deposit
of Rs. 14,000/~ on 1st May, 1909, on the same terms, and after with-
drawing Rs.7,500/- of these deposits there was a balance of
Rs. 6,958-12-0 in his favour on the 8rd September, 1906, which sum
was credited to his account. Subsequently there was a scitlement of
account on 2nd May, 1907. Particulars of this settlement are not
stated; but it is alleged that there was a further settlement a year
later on the 2nd May, 1908, when Rs. 27,305-3-0 was found to be
due to him. The difference between Rs. 27,305-3-0 and Rs. 38,439-4-0 .
Rs. 6,184-1-0 represents interest for three years from the 2nd May,
1908, to the date of the suit. It is not e<plained how this sum of
Rs. 6 184-1-0 is calculated. It works out to ten annas per cent per
mensem for the whole period of three years.

The district court held that the suit was barred by limitation. The
learned judge construed paragraph 8 of the plaint as meaning that
the last renewal of the two monthly i%evdnai loan accounts was on
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3rd September, 1906, and referring to Annamalai Chetty anc others
vs. M. L. R. M. Lutchman Chetty and other. (1) he treated the period
of limitation as running from that date under article 57, Limitation
Act.

The plaintiff’s case is that the thavanai arrangement continued till
the date of settlement on 2nd May, 1907, and even after that date,
and that limitation did not begin to run against him even when the
thavanai arrangement had ceased because the case is governed by
article 60 and no demand was made for repayment until within about
two years of the suit. It is urged for the plaintiff that assuming the
. thavanai arrangement to have ceased on 2nd May, 1907, or even on
the 3td September, 1908, the money was still money deposited by a
-customer in- the hands of his banker as contemplated in article 60.

It is evident from the statements of the plaintiff’s own witnesses
that there was no thavanai contract after May, 1907. A. V. P. A. R.
Arunachellam Chetty the plaintiff’s agent statz=d that after the settle-
ment the balances were left with the A. V. P. P. Firm “ On the same
thavanai account.” But there is nothing to support this statement and
the proved facts are all against it. If on the expiry of a thavanai
account the dépositor does not withdraw his money, the dep051tee
would write & letter to the depositor telling him the money had
been taken on a further thavarai account (evidence of the plaintiff’s
witness, Meyappa Chetty). It is admitted that no such fetter was
written to the plaintiff in 1907. Arunachellam states that on the
expiry of the thavanai period he returned the receipts embodying the .’
contract. He asked the third defendant for a fresh receipt but alleges'
that he was content with the reply that it was pot necessary. He.
trusted the third defendant as he was his cousin. These allegations
are not credibie. A ledger, exhibit G, of the M. M. K. plaintiff’s™
firm was produced showing thavanai account entries from the 4th
September, 1906, to 2nd May, 1908, but no cash book of the firm -
was produced ard the ledger eritries cannot be held to be genuine.
Defendants’ case is that all the money was transferred in April, 1967,
under plaintiff’s instructions to another firm, C. V. C. T. and this-is
supported by the defendants’ books. These books do not sapport the
plaintiff’s claim that the money wa. held by the defendant firm as
thavanai loan as late as May, 1907. 1% is noteworthy that the rate
of interest averaging ten annas per cent per mensem claimed by the
plaintiff. for the three years preceding the suit is very much léss than
_the rates, varying from Rs. 1-9-0 to Rs. 2-11-0 for thavanai loans as
entered in exhibit G.

The plamtlﬂ' cannot be held to have proved that the thavanai loan
renewals continued even up to May, 1907. We will assume however
that the rioney ‘was héld by the defendant on thavanai terms for the
plaintiff up to the 2nd M.y, 1907. As no fresh thevanai contract was -
made afteir that date the money would be held by the defendant on
the ordinary terms applicable to a customer’s deposit in the hands
of a native banker. 'In the absénce of. any special agreement, such
"as an agreement for a fixed deposit the relation between a banker and

(1) 1o, B. L. T. 53; 8, L. B. R. 526.
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a custo.ser who deposits money with him is the ordinary relation of
debtor and creditor and the money .s repayable “ on demsad,” in the
legal sense, i.e., it is payable at once without demand. Article 60
applies only in cases where an express demand 15 necessary to render
the money’ repayable The history of article 60 is fully discussed in
Sir John Wallis’s Judgment in V. Balakrishnudu vs. Naravanasawmy
Chetty (2) where it is shown that article 60 in its present shape was
enacted to provide a special starting point for limitation in the case
of loans made where repayment of the money is contemplated only
after express demand. In such cases article 60 provides that time
shall run only from the date when the demand is actually made. Tt
is evidént therefore that the words “on demand” in article 60 are
not used in the legal serse of ‘“at.ance, without'demand” but in the
pcpular sense.of *“ on express demand being made.” One of us joined
in the Bench raling of this court in Annamalai Chettv s case (1) above
referred to in which it was held that the words “ on demand” in
article 60 are used in the legal sense (i.e., at once-or forthwith.)
But after the fuller consideration given to the subJeet in the present
case we are constrained to hold thar, the view taken by the Bench in
that case is not correct and that “ on demand ” in ariicle 60 must be
read as “on express demand being made.” According to the view
taken in Annamalai Chetty’s case (1) limitation woull begin to run
against a lender even before his right of action accrues and the obvi-
ous injustice of such an arrangement was pointed out by Sir Richard
Garth, C. J. in Rameshwar- Mandal vs. Ram Chand Roy and an-
other (3). '

Article 57 applies to ordinary loans where no special agreement
having been made as to the time of repayment, the money is repayable
at-once i.e. “ 2 demand ” in the legal sense and a svit can be filed
without any demand being made. *

Article 59 applies to cases where there is a special agreement that
the money shall be repayable at once i.e. “on demand ” in the legal
sense. Axticle 59 appears to be superﬂuous as the cases which, come
under it are already provided for in a-ticle 57.

Article 60 applies to cases where a demand is necessary to make
the money repayable and before a suit can be filed. The word
“deposit ” in this article is used in the popular sense of depositing
money in a bank whether.in a current account or on a fired deposit.
This is shown by the words inserted in the article by the Limitation
Act of 1908, which gave effect to the view of the learned judges in
Ishur. Chunder Bahduri ws. Jibun Kumari (4). But in applying
article 60 to money of a customer in the hands of his banker it is
essential to give full force to the words “ so payable ” at the end of
_the article. Thus the article is not concerned with all money so de-
posited, but only with a certain class of deposit, viz, money dcposﬁ;ed
under an agreement that it shall be payable on demand, the words

‘on d'emandv here havmg as explained above the popular meaning

T

(2) 87, M. 175. ) 16, C. 25.
(8) 10, C. 1033. ‘
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of “on express demand being made” and not the ordinary legal
meaning of “ forthwith ™ or . without demand.” :

- It is unfortunate tnat the term “ on demand ” should be used in
one sense (the legal sense of “at once” or “without demand” or
“ forthwith ”)' in article 59, and should have another meaning (the
pophlar meaning of ““ on express demand being made ") in article 60.
But it is impcssible otherwise to construe article 60 in a reasonable
manner. :

Money on current deposxt with a Chettv bapker is payable ‘at oncs:
No demand is necessary to render it payable. A right of action ac-
crues at once withou* previrus demand. Conssquently article 60 does
not apply t6 such deposits. : :

For these reasons I think it must be held that the depos1t\m this
case, which presumably became an ordinary current account or in
banker’s language “a current deposit ” from the date in May, 1907,
when the last thavanai period expired, then became payable forththh
without demand (i. e. ““ on demand ” in the legel sense) and the article
of the Limitation Act schedule to be apphﬂd to such a case is article 57.
The period of limitation expired in May 1910 at latest and the
suit ‘was not filed till May 1911. . ,

The district court has therefore in my opinion decided rightly,
though on different. grounds, that the suit is barred by limitation
and I would dismiss thls appeal with costs. : .

~ "RominsoN, J.—I agree that in this case the momes, which were
-originally deposited on thavanai terms as to interest, from the 2nd
May' 1907bécame a mere current account deposit repa,yable forth->

with without any demand for repayment having to be first made.

As to limitation the articles to be considered are articles 57, 59
and 60. The history of these articles is given in’ Balakrishnudu ws.
Narayanasawmy Chetty (1) and with the views therein expressed
as to them I entirely agree. Articles 57 and. 59. appear-to me to
overlap. Both deal with ordinary lbans repayable forthwith from
the date on which the loan is made, the former being applicable
where there is Lo special agreement as to repayment, and the
latter where there is a special ‘agreenient that they 'shall ‘be repay:
able forthwith without the necessity of making any--prior demand.

The expression “ payable on demand ” in article 59 is. used -in its
legal ‘signification, that is, “at once’ “ forthwith ™.

In articl» 60 the same expressxon is Lnfortunately used and has
led to some confusion.. Tkes words in this article -are, in my opinion,
used in their popular sensé.  This is clear from the history of the
article and the language of the column for the time from which the
period begins to run. The injustice that might result from limita-
tion running from a date prior to that on which .a. plaintiff could

1) 81, M. 175.
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sue to recover his money was obvious and it was to remedy this
possible injustice that the legislalure enacted a different starting
point for limitation in the case of monies that were not recnverable

until after demand for remayment had been made. This is the
real point of difference between articles 59 and 60 to which emphasis
must be accorded. I.agree therefore that the decision in Annamalay
Chetty ws. Lutchman Chetty (2) cannot be- supported on this point.
There are authorities which would-'emphasize the different wording
in these two articles in that the former refers to ““money lent”
and- the latter to money deposited ” ‘but with these I am unable
tc agree. The- expression ‘money deposited ”” has not I think any
technical or legal meaning. The words’ are used in their popular
sense as they are used commonly by bankers who speak of “ current
deposit dccounts . It .is settled law in England that the relation
between a banker and his customer who pays money into his bank
is. the ordinary relation of debtor and creditor, Foley ws. Hill (3)
and does pot import anything more than a mere loan.

That the important point of distinction between articles 59 and
60 lies in the question whether the money is repayable forthwith, or,
ouly after demand is made, was further emphasized in 1908 when
words were added to arhcle 60 and the mportan’c words in that
addition are: the words “so payable” that is, only payable after
demand made. :

In this case the monies were originally deposited on thevanai
.terms and it is not necessary to consider whether on the expiry
of a term the money became repayable forthwith or whether a de-
mand was necessary. The money still remained a deposit but the
character of the deposit account repayable forthwith. In my opinion
therefore article 57 applies and the suit is barred by limitation.

IN THE CHIEF COURT ()F OWER BURMA
- CIVIL SECOND APPEAL No 228 or 1918..

P. A L SOMASUNDRAM CHETTY APPELLANT.

118.

SHWE BWA ‘and others . . REespoxneNTs.

Before Mr. J ustxce Maung Km

For appellant——Mr. Doctor.
For respondent—Mr. Ba U.

9th June, 1919

(2) 10, B. LT 58; 8, L. B. R. 526, (3) 2, H L. C. 28,
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Transfer of Property det (IV of 1882).s. ‘54—sale of immoveavle pro-
perty, price promised or part pazd ar.d part promised—s. 55 (4) (b) rights
of unpaid wvenetor.

"The mere fact of hon—payment of the purchase money does not
render a sale of immoveable property. invalid, or prevent the passing
of the ownership to the purchasér.

The purchaser can noththstandmg non-payment of the purchase
money maintain a suit for possession, and the only remedy of the
unpaid -vendor under section 55 (4) (b) of the Transfer of Property
Act is a suit for the unpaid purchase money.

TUDGMENT.

Mauvxe Kin, J—P. A. L. (now L. S. M.) Chetty firm sued Maung
Shwe Bwa, Maung Po Tok and Ko Tun Baw for possession of a one-
third portion of. holding No. 30, measuring about 56 acres and for
partition. The admitted facts are: the land belonged to Po Sin alias
Nanda, Mutu, and Panda. The plaintiff irm boaght from Nanda his
one-third interest in the.land on the 9th June, 1915. These three
owners had on the 22nd May 1912 mortgaged the land to Maung Shwe
Bwa, and Maung Po Toke for Rs. 800/-. ‘The latter (mortgagees) ob-
tained a decree for interest due on the mortgage in Civil Regular
No. 81 of 1915 and in execution of the decree a certain specified por-
tion of the land, measuring 16 acres was sold, the buyer being Maung
Tun Baw. Thls was in 1916. On the 5th May, 1918, Mutu and
Panda conveyed the holding to their mortgagees, viz:, Maung Shwe
Bwa -and Maung- Po Toke .for the ostensible consideration of
Rs. 14«4.«9/— supposed to be made up of the principal and the interest’
remammg dué ou the morigage.

The defence was that the conveyance to the plaintiff was not good -
in' law, because he had not bubsequently obtained possession of the
subject matter -of the purchase and that Nanda had no right to sel!
his interest to the plaintiff firm before the property was divided and the
share of each co-owner allocatel On the pleadings there was no de-
fence at all, unless it couid be proved that the conveyanee” Was not.
good in law.

The court of first instance dismissed: the suit for reasons which are
not good. The lower appellate court found that as the plaintiff- firm
had not paid the consideration for the conveyance, no title had pagsed
to them. It is not raised on the pleadings that no consideration ha.d,
passed. There is nothing in the Judgment of the court of first. in-
stanée touching that question. Nanda in giving evidence incidentally
said that the consideration of Rs. 400 /- had not been paid at the time
the conveyance was executed and registered and that the plaintiff pro-
mised to pay the amount on his return to the village but had not so
far fulfilled his promise and had not up to the date of giving evidence
paid the consideration. Upon this evidence as corroborated by an-
other witness, Maung Pyu, the learned judge of the lower court held
that the conveyance was invalid. The learned Judge was obviously
wrong. " The ledrned counsel fcr the respondents is not able to sup-
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port. hlm In Baijnath Singh ws Paltu and others. (1) it was held
following Shib Lal wvs. Bhagwan Das (2), Umedmal Motiram ws.
Davubin Dhondiba (3) and Sagaji vs. Namdev (4) that in « sale of
jinmoveable property even ron-payment of the purchase money does
not ‘prevent the the passing of the ownership of the purchased pro- .
perty from the vendor to the purchaser and that the purchaser can
noththstandmg such non-payment maintain a suit for possession of
the property and that the only remedy of the vendor is a suit for the
recovery. of the purchase-money. The defendants have not raised the
plea -that the mortgage of 22nd May 1912 i§ still- subSIStmg and has
not been extinguished. For these reasons, this appeal is allowed with
costs throughout, and there will be a:decree in favour of ‘the plaintiff
ﬁrm as prayed for in their plamt

"PRIVY COUNCIL.
. APPEAL FROM THE HIGH Courm AT MADRAS

POOSATHURAI L —_— . . -. LlePELLANT.
, - . oS, . ,
KANAPPA CHETTIAR and others .. ResronpENTS.

Before Lord Shaw of Dunfermlme, Lord Phﬂhmore, Sir John Edge,
. ..: . Mr. Ameer Ali and Sir Lawrence Jenkms

For appe]lant——Sn' Erle Richards, K. C. and Mr. Dube.
For respondents——-Mr DeGruvther K. C. and Mr. K. Brown.

18tk ‘November, 1919.
Contract Act (IX of 1872) 5. 16. Undfwe influence—Burden of proof.

"In a suit to set as1de a contract-on the ground of undue influence,
the plaintiff must prove not only that the other 'party was in a posi-
tion ‘to dominate “his ‘will," but also that he nsed that position to
obtain an unfair advantage over him.

- If hov'ever the -position of influence is proved and The fransaction
appears, on the face of it; or on the evidence, to be miconscionable
‘subsec’uon 8 of section 16 of the Contract ‘Act “applies, and the burden

“is. on the defendant of provmg that the contract ‘was not induced’ by
undue mﬂuence , .

J UDGMENT

. LORD SHAW OF, DUNFERMLINE ——Thls suit_has been. brought by the
_“present appellant. for the cancellatiou of -a: deed of sale executed by
lum on the 17th March 1906 Cancel‘atlon was: decreed by the sub-

. .(1) 80, A. 125, 3 (s) 2, B. 54T,
S A2y A4 - T T (4).28, B. 525
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ordinate judge, and the decision wzs reversed by decree of the ngh )
Court of Judicature at Madras.

The real and only point at issue between the partles is whether the
deed in question should be cancelled on the ground of imdue influence.
In the court of the subordinate judge. this point did not clearly appear
from the issues which were framed. But an examination of the pro-
ceedings and evidence shows that it is to an issue-of this kind that the
plaintiff was throughout groping. The High Court properly discerned
that;. and the learned cbunsel for the appellant properly. presented~
the case from that point of view. )

It is not necessary to <pecu1ate whether the. provisions of the
Indian Contract Act differ in any partxculars from- the' doctrines cf
the English law upon the subject. . For no such differences are sug-
gested to have ‘any bearing on the issu¢ between these parties. The
issue in the present suit is an issue of fact, and there does not appear
to the Board to be any sufficient reason for doubtmg that the Judg-,
ment arrived at in the Pwh Court is sound.

The Indian Contract Act by section 14 provides that * consent is
said to be free if it is not caused by...... undue influence as defined
by section 16.” By section 16 subsection 1 * the contract is said to
be induced by undue influence where the relations existing between
the parties are such that one of the parties is in a position to domi-
nate the will of the other, and uses that position to obtain an unfair
advantage over the other.” Subsection 3 of the same sSection may
-also be referred to. It provides that “ where-a person who is-in a
position to dominate the will of another enters into- a contract with

- him, and the transaction appears on thé face of it, or.on the evidence,
to be unconscionable, the burden of proving that such contract “was
not induced by undue influence shall lie _upon the person in the posi-
tlon to dominate the will of the other.” :

It is a mis*ake (of which there are a good many traces in theqe .
proceedings) ‘to treat undue irfluence as havmg been- established. by
a proof of the relations of the parties having been such that the one
naturally relied upon the other for advice, andvthe ‘other . was. in a
position to dominat,e the will of the first in giving it. Up to.that
point “influence ” alone has beéen made out: Such influence may. be
used wisely, judiciously and helpfully. - But, whether by the law of
India, or the law of England, more than mere: influence’ must be
proved so as to render lnﬂuence, in the language of the law, * undue?”
It must be established that the per rson in a position of dommaﬁo has
used that position to ¢btain unfair advantage fo ~
cause. lJIJuI” to the. person relymg upon his_ auth

Wzben the relatxon of mﬂuenne, as shove set forth has been estaB~
lished, and the second thing is a2lso made clear, namely, that, the. bar-
gain is with the influencer,” and in:itself unconscxonable, ‘then the
person in a position to use his dominating power has the burden
thrown upon him, and it is a heavy burden, of establishing affirma-
tlvcly that no domma*lon was pra.ctxsed so as to bring about the
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transaction, but that.the grantor of the deed was scrupulously kept _
separatelv advised in the independence of a free agent.

These general principles are mentioned because, if lald alongside
of the facts of the present case, then it appears that one vital elemert
—perhaps not sufficiently rehed on in the court below, and yet. es-
‘sentlal to the plaintifi’s case—is wanting. It is not proved as a fact
in the present case that the bargain of sale come to was unconscion-
able in itself or constituted an advantage unfair to the plaintiff; it is,
in short, not established as a ‘matter of fatt that the sale was for
undervalue

The subject of the sale, to mention only one partlcular , Was not the
two villages mentioned in the plaint, but the property in the villages
burdéned with usufructuary mortgages which did not expire for eighteen
years. These mortgages amounted to Rs. 51,000/-. The crucial en-
quiry on the point of sufficiency of consideration accordingly was, -
what, on the date of the sale, was the de presenti value of the plain-
tiff’s right of property, in these villages? Beyond a loose reference
to a lakh of rupees, without any specification as to whether this re-
ferred to the present value or to -deferred value, ‘or to value of +he
‘property, the evidence is entirely silent. Nothing has been brought
in- argument before the Board to satisfy their Lordship’s minds that
the price of Rs.-6.000/-, even coupled with the demand for the wiping
off of a debt of about Rs. 3,000/~ incurred for litigation and for the
honouring by the plaintiff of a promissory note executed by him for
anothér- Rs. 8,000/- was not a fair consideration for the transaction.
Their Lordships think it unnecessary to enter into the further gr(mnds
stated by- thz learned judges of the High Court for their dccision,
although they express no.disagreement with these grounds in them-
selves.”

The true contradictor in the issue was the party to the transaction,
‘the vendee. But the plaintiﬁ endeavoured to strengthen the case for
caricellation by convening also as defeadants his two unclcs, now, also,
his fathers-in-law. Their lordships do noc doubt that in the category
of cases of undue influence might be covered cases where the party to
a iransaction exercised -that influence in conspiracy with or through
the agency of others. But they think it right to say that no proof
has been glven of any such conspiracy or agency in the present case.
e Wh ; 1t is ‘added that the conslderatlon pald was in part actually de-
frayed to cover expenses incurred by the plaintiff on the occasion of
“his marriages to the two daughters of his wneles, the first and second
defendants, and that these marriages took " place, it would ‘require
fairly stron%'1 evidence to induce any couri to give countenance to_the
stggestion that his uncles and fath;rs-in-law had conspired with the
third defendant. to subJect the plaintiff to unconscionable loss. To
this elemeut welght is properly attached in the court below.

Their lordshlps will - humbly adwse Hxs Ma]esty that the appeal
stand dismissed with costs.
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PRIVY "OUVCIL

APPEA]’ FROM TE COURT OF THE JuprcraL COMMISSIONER
oF OvupH.

RAGHUBAR DAYAL C e .. ArPELLANT.
: ' vs. _ ' ‘
BANK OF UPPER INDIA, Lro. (in liquidation) .. Rzsponpexr.

Before Viscount Haldane, Viscount Cave, Lord Phﬂhmore,
Sir John Edge, and Mr. Ameer Al

For éppellant—Mr. De Gruyther, K. C. and Mr. Dube.
For respondent—Mr Dunne, K. C. and Mr. O Gorman.

81st January, 1919.

- Indian C‘o'm/pames det (VII of 1918) 5. 138, Compromise with credifors—
sanction by court—Date from whick it takes effect.

When a compromise or arrangement between a company or its
creditors has been agreed to by a majority representing three-fourths
in value of the "redltors or members, and has been sanctioned by the
court, it becomes binding on all the creditors and members or liqui-
dator as the case may be from the date on which it was made, and
not from the date of sanction by the court.

J UDGMENT

" Viscounr Havpane—If this was a difficult -case. then' Jordships
would take time before formulating their report; but the case appegrs
to them to be one of no d].fﬁculty

Sectlon 153 of the Indian Companies Act provides that “ where a
-compromise or arrangement is proposed between a company-.and its
credxtors, or any class of them, or between the company and its mem-
bers, or any class of them, the court may on an application in a sum-
mary way of the company or of any creditor, or member of the com-
pany, or in the case of a company being wound up, of the: liquidator,
order a meeting of the credxtors, or of the members of the company,
or class of members as the case may be, to be called, held and con-
ducted in such a manner as the court directs.

" Then by the second part of the section: “If a maJonty in number
representmg three fourths in value of the creditors, or class of credlt-
ors,  or. members or_class of members, as the case may |

_either in person or by proxy at the meeting, agree “to any compror
or arrangement, the compromise or agreement shall, if sanctioned" by
the court, be binding on all the creditors, or the class of ¢reditors, or
‘on all members, or class of members, as the case may be, ‘and ‘also on
the company, or in the case of 3 company in the course: of bemg wound
up, the liquidator and contributories of the company.”

“In this case the Bank of Upper India closed its doors. The appel-
lant was a customer of the bank who had a fixed deposit: with it,




. ‘to take effect from the date of. san
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which became repayable by the bank on November, 1914. Before
"that date, on October, 8, the bank had suspended payment. - The ap-
pellant, on December 19, began a suit.for his roney, and on April 19,
1915, he got a decree for payment.- The amount was over
Rs. 25 000/— So much for the proceedings of the appellant

Now- we turn to what happened in connection with the bank . in
_order to see how section 153 comes into operation. Ou December 15,
an extraordinary meeting of the stareholders formulated a scheme of
‘arrangément, and on December 21, there was an application to the
High Court for an order under sectxon 153. On December 23, two
* ‘days after, an order was made. directing the creditors to meet and
consider the scheme, and on March 4, 1615, they did meet, and they
passed a resolution sanctioning the scheme by the requisite majority.
A little later, on. June 2, of the same year, the court gave its sanction.
It will be observed therefore that the plaintifi’s decree on April 19,
was granted to him before the order confirming the resolution, but
after the meeting at which the resolutxon and the scheme to which it
related had been agreed “on.

) The questlon is whether under sectlon 153 (which' is a-section in
familiar language, practically identical with the. corresponding section
of the English.- Compames Act) the creditor was bound. The court of
‘the judicial commissioner, agreeing with the Judge who heard the ‘case
in the first instance, says that it was so, and it is obvious that it is
convenient that it should be so. Otherwise with the uncertainty as
to what the ultimate rule of the court may be, when a decision has
finally been obtained, the door would be open for a race between
“ereditors and persons concerned in admlmstermg the affairs of the
‘bank. - The: court of the judicial commissioner put it very well-in its
judgment when it said this: “ If it had been the intention of the
legislature that such an agrcemient should not be binding until the
arrangement had been’ sanctloned by the court, instead of the words
“if sanctloned by the court” the words “ when it has been sanctioned
by the court ” ‘would ordinerily have been used. The agreement he--
comes binding from the date when 1t is arrived at, subject to subse-
quent. sanction by the court. If that sanction be refused the agree-
ment is without éffect. But it is not the case that the agreement is
It takes effect from the -
etatmn of the words of the

date when it is made Such is our in
sectlon

When - rega:d is had to the latter: part of section 153 it appears
‘ that’thxs is 50, ‘because the word here are that-if the compromise or
) arrangement which is the ¢ compr 1ise or arrangement sanctioned ‘by
’ ity of the meeting, is passéd; then the ‘compromise or arrange-
'~ment if sanctionied by the court, to be binding. It is the proceeding -
“of the ‘meeting that is to be bmdm ' provided only that it does mot
fail to-be subsequently sanctioned: Therefore, not only convemence,
‘but thé literal language of “the sectlon, is in favour of the view to
. which the court below adhered, and their lordships will humbly advise

.His MaJesty that that view should be affirmed, and that the appeal
should be dismissed with costs.
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IN THE CHIEF COURT OF LOWER BURMA.

_ Crvir Reeurar No. 353 oF 1919.
S. A. MUDALIAR .. .. .. PLAINTIFF..
e |
 ABDUL RAHMAN BROTHERS & CO. .. Dzrenpants.

Before Mr. Justice Rigg.

For plaintifi—Mr. N. M. Cowasji.
For defendants—Mr. Leach.

27tk January, 1920.

* Civit Procedure Code (det V of 1908) 0. XXVI r, § —Persons for whuse
examination commission may issue, commission for ewamination of plamtzﬁ‘

The evidence of a plaintiff in a case ought not to be taken on
commission except for very strong reasons.

The case of a defendant is different, becausc the defendant has
not chosen the forum. :

JUDGMENT

Rice, J.—In this case the plaintiff is suing his agents for Rs. 32,000
damages arising from loss of freight, and the detention of the
vessel which damages he asserts arose from the gross neghcrence
of the defendants in not informirig him of the time limit in the
charter party. The defendants arranged for the plaintiff’s sailing
vessel to. take cargo from Moulmein with Messrs. Steel Brothers.
The ship arrived late and the contract was cancelled. In their state-
ment the defendants state that the late arrival of the. sailing ‘vessel
was due to the plaintiff’s failure fo despaich it. and they deny
that they are liable for the damages claimed. The plaintiff applies
for a2 commission to issue to Jaffna court for his examination as a
witness in.the case. The ‘applicatior is opposed by defendants’
counsel .on the ground that tne general rule.is mot to permit exam-
ination of a plaintiff by commission except for very strong reasous.

In Amrlth Nosth Jha wvs. Dhunput Singh Bahadur (1) Phear, J.
refused anm apphcatlon by a party to a suit to have hi servants .
examined on. commission unless it was shown that the witnesses
could not be 'brought before the court by their master to give
evidence wviva voce. He remarked;—* the . difference. between the.
examination of & witness on commission, and the examination of the
same person viva woce in court is so great, to the disadvantage almost
mvanably of .the ‘opposite side, that the court ought very jealously
to engquire into the reasons why a plaintiff in partlcular should-
desire to keep his servants. azvay. from the actual trial.” = This is
the only authority in India that has been -cited on this question.
The leading case .in the English courts is that of Ross ws. Wood-
ford (2). In that case there was an application to take the ewdence

(1) 20 W. R. 258, NC)) 1894-, 1, Ch. 88,

<«
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of a defendant resident in the Transvaal on commission. Chitty, J.
said “ There are many caces where the court has been very reluctant
to accede to applications by a plaintiff to take evidence abroad,
_because the tribunal has been chosen by the plaintiff- himself: so
too with regard to the case of a plaintiff asking for a commission
to examine himself, the court has.full discretion, but it exercises,
that discretion .strictly, and. does not grant the application unless
a very strong case has been made out; but the case is entirely dif-
ferent when it is ‘the. defendant’s application.” Permission to
examine the defendant on commission was given in that case. Per-
mission was also given in the case of New ‘ws. Burns (3) to examine
a defendant in Canada. In that case the plaintiff had been {fortunate
enough to serve the defendant with a writ when he happened to
be in England. Lindley, L. J. remarked that there was a muberial
d.l“'erence between a foreign plamt'ﬁ' and a foreign defendant in
a case when the granting of a- commission to take evidence abroad
is concerned. In Keelsy ws. Wakley (4) which was the case of an
“American medical man resident in Chicago against the editor of the .
“Lancet” the court refused to graint a commission for his examin-
-ation on the ground that the main question would be one of damages
which must depend on ihe evidence of the plaintiff which ought to
be before a jury. It remarked that the-imconvenien~e of attending
a trial in England might be reduced to a minimum. Permission to
examine the plamuff by commission was refused. Generally sp\,ar
ing mere distance from the forum of the frial or mere inconvenience
seems to be regarded as an insufficient ground for granting a com-
mission- to examine a”’plaintiﬂ:' The present suit i:. a very substan-
tial one, and questions of ‘the conduct of the plaintiff and also of
his earnings by way of frexo’nt in chartering ships and possibly
cross-examination about. his booLs and other accounts may be neces-
sary. .

I do not think sufficient g'rounds have been mads out for depart-
ig from the ordinary rule in the present instance. "The application
is rejected with-costs—one sold mohur. 4

IN THE CHIEF COURT.OF LOWER BURMA.
First -Crvin. Appear No. 118 or 1919.

SHWE HPAN and one - .. .. .. APPEI)I)AﬁTS.
MA CHIT NYEIN = .. . , RESPONDENT.
efore Sir Daniel Twomey, Ke. C. J. and Robinson J. -

For appellanu —Mr. Naidu.

(3) W. X. 1894, 196.. (4) 9, T. L. R, 571,
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15th Augus 1919.

Civil Procedure Code (Aot V of 1908) second schedule pcuagraph 16 (2)
appeal from decree on award—sutt fo set aside aword.

There is no appeal from a decree passed on an award except .in
so far as the decree is in excess of, or mot in accordance with the
award of the arbitrators.

No suit can be brought to set aside an award which has been fol-
lowed by a decrée.

JUDGMENT.

Twomey, C. J. aud Rorinson, J—The appellants were parties
to two awards made by an arbitrator appointed by the district cours,
Moulmein. Being dissatisfied with the awards they applied under
paragraph 16 of the second shedule to the Civil Procedure Code
to set aside the awards, but their application was refused and the
court pronounced judgment and passed decree in accordance with
the awards. Under paragraph 16(2) no appeal lies against the
decrees. But the appellants sought to re-open the matters in dispute
by suing to set aside the awards. The district court held that such
2 suit will not lie. ‘

No case has been cited in which such a suit has been encertained,
and such a suit appears to be contrary to the plain intention of the
law. Article 158 of the second shedule to the Limitation Act allows
a period of ten days for an application to set aside an award sub-
mitted to the court. No further appeal is allowed except in-so far
as the decree passed by the court may be in excess. of or not in
accordance with the award, which is not the case heie. "As Lord
Macnaghton observes in Ghulam Jilani vs. Mahomed Hussain (1)~
large powers are given to the court with the view of making the award
in such cases as this complete, operative, and final and it would render
these. provisions of the law nugatory to permit a party to go behinc
the decree of the court and bring a suit to set aside the award on
. which the decree is based and which is merged in the décree. The
appeal is therefore dismissed under O-der X1 I, rade 1,

IN THE CHIEF COURT OF LOWER BURMA.
Seeciar. Civi. SEconp APPE,AL Ng. 219 oF 19219,

S. P. M PALANIAFPA CHETTY. .. .. Aepsizawe.
s. '

MA TU . .. .. " .. ResPoNDENT.
Before Mr. Justlce Maung Lm

(1) 4 Bom, L, R, 161,
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For appellaﬁt——'—Mr. Anklesaria. ’
For respondent—Mzr. Maung Kyaw.

2nd June, 1919.

Burmese Buddkhist- Law—Tlettetpwa and hnapa*/ane property——mterest of
husband or wife in property acquired during marriage—rule of mssayo and .
nissito. o

Property acquired by the husband or wife by inheritance during
‘marriage is letlelpwa property not hnapaszone. - .

Both hisband and wife have a vested interest in property acquired
by either of them by inheritance after marriage, and when they are
living togeiher. Tbc xule of zissayo. a.ud)hudoggdm 4o such. pro-
perty, and a wife is entitled to  one third share in the propprty in-
herited by her husoand during. marﬂacre.

JUm

Mavng Kin, J—Plaintiff appellant sued for possession of a piece
of garden land and buildings thereon alleging as follows:—The pro-
perty in dispute was ivherited by Maung Dwe, his brother Maung
Hman and his sister Ma Paing from their parents - At that time
Maung Dwe was married to Ma Tu who is still his wife. Maung
Dwe subsequentxy transferred his interest in the property to Maung
Hman and Ma Paing, both of whom subsequently sold the property
to plaintiff. The suit was against Maung Dwe, Maung Hman, Ma
Paing and Ma Tu. Maung Dwe and Ma Paing did not appear.
Maung Hman appeared and admitted the claim.

. In her writien statement"Ma Tu alleged that sbhe end ber husband
took over the property by. paying Rs. 1,000/- to Maung Hman and
Ma Paing. Subsequently Ma!mg Dwe without her Lnowledcre or con-
sent sold the property to Maunv Hman and Ma Paing who in turn
cold it-to plamtlﬂ

Plam’cxff got a decree as prayed ip the dlst ict court. Ma Tu ap-
pealed to the divisional court which gave a decree to plaintiff for
possessxon of eight-ninths of the property or its value, or to the pos-
session of the whole on payment of the value of the remaining one-
ninth to.Ma Tu. It held that Ma Tu had a vested interest in one-
third of her husband’s share i.e. in one-ninth of the entire property.
Plaintifi ‘appeals on these grounds {I) that the divisional court was
wrong in holding that Ma Tu had a vested interest in her husband’s
share, (2) that the divisional conrt should have held that Ma Tu was
' estopped from claiming any ‘right in the proverty, and (3) that it_
erred in holding that Ma Tu was entitled to a ninth share in the pro-
perty. So, for the purpose of this appeal the property must be held
to be still the undivided property of Maung Dwe, Maung Hman and
Ma Paing, each having a one-third share in it.

It is settled law that the husband or wife has an interest in +he
property acquired by the other by inheritance after marriage, when
they are- living together and helping -each other, and that the pro-
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perty is not hnapaszone i.e. property acquired by the joint industry
of the husband and wife during he marriage, but merely lettetpwd
i. e. proverty acquired during the marriage. The well-known princi-
ple of Nissayo and Nissito applies to such a case. Sée Maung Po
Sein ws. Ma Pwa (1). - It has been held by Twomey, J. in Maung
Lo ws. Maung Pyaung (2) that either party has an interest in such
property. I see no reason to differ from this ruling. . This disposes
of the first ard third grounds of this appeal. The second ground
does not arise on the pleadings, and it was not in issue in either of
the lower courts. It has not been pressed before me, and there are
no-materials to decide it on. The appeal is dismissed with costs.

IN THE CHIEF COURT OF LOWER BURMA.
Insorvency Case No. 58 orF 1919.

In the matier of T. A. R. A. R. M. CHETTY .. IxsoLvENT.

S. E. SOLOMON .. .. .. PerrTioNeR.

Before Mr. Justice Maung Kin.
For petitioner—Mr. A. B. Banerji.
' 24th July, 1919.
Negotiable Instruments dct (XXVI of 1881) s. 48, Negotiation by endorse-

ment—Transfer of Property Act (IV of 1882) ss. 180 and 182. ~Transfer
of ‘actionable cloims, s. 182, liability of tramsferce. - -~

A negotiable instrument payable to a specified person or order is

- negotiable only by endorseinent and delivery under section 48 of

the Negotlame Iastruments Act, but it can alsc be transferred or’

assigned by an assignment in writing as an actionable elaim under
section 180 of the Transfer of Property Act.

If it is negotiatéd by endorsement rund delivery the endorsee has all
“the rights of a holder in due course.

If it is transferred by an assignment in writing the traasferee is
vested with all the rights and remedies of the transferor, and is also
subject to all the liabilities and equities. to which the transferor was
subject at the date of the transfer

A promissory. note’ eannot be transferred or negotlated by mere
dehvery -

JUDGMENT.

Mavne Kin, J.—One Mahomed Hashim Ariff executed the pro-
missory note in-question in favour of T. A. R. A. R. M. Chetty firm for

(1) P. J. 408. © (2) 8 B. L. T. 149.
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- Rs. 2,500/~ and made it 'oayable t~ that firm or order‘ T. A. R. A
R. M. firm borrowed money from S. R. M. C. T Chetty firm and
delivered the promissory note as security for the loan. There was no
endorsement of the promissory note. S. R. M. C. T. firm in their
turn transferred the debt and the promissory note to E. Solomon.
The transfer was verbal and the promissory note was not endorsed.
T. A. R. A. R. M. firm became insolvent and the official assignee as
“their representative sued the maker Mahomed Hashim Ariff and ob-
tained a decree. Solomon handed the promissory note over to the

. official assignee:for this purpose. The judgment-debtor has paid into
court and the official assignee has reccived Rs. 2,269-15-6 and the
judgment—de’otor has also pald Rs. 1 500/— to Solomon out of court.

the amount in the hands of that ofﬁcer less his usual commission.

It is clear that the promissory note is a chose in action or actionable
<laim, as the expression is, as used in the Transfer of Property Act
Section 130 of that Act requires transfers of actionable claims to be in
writing accompanied by certain other formalities. Therefore as trans-
fer of an actionable claim, the delivery of the promlssory note to .
Solomon would not be valid. But it is c;almed ‘that section 137 of {he
same Act excepts inter alia. from the operation of section 130, in-
struments which are for the time being, by law or custom, negotiable.
The instrumient in question is 2 negotiable instrument as it is pavable
to a specified person or order. bee section 18 of the Negotiable In-
struments Act. But it is contended that,. is an actionable -
claim all the same. This proposition is quite correct Upon this
assumption it is contended that, ireated as an actionable claim, it
may be transferred othérwise than by writing as recquired by section
130 of the Transfer of Property Act, for instance, verbally, as
it has been in this case, inasmuch as this sort of actiomable claim
is excepted out of the operation of that section. It is, however,
admitted that, as a ncgotlable instrument made payable to a specified
person or order, it is negotiable by endorsement and dellvery only.
See section 46 of the Negotlable Instruments Act.

The point ralsed is,can it be transferred otherwise than by endorse-
ment and delivery or by assignment in writing?

In Ramachandra Rdo vws. Abeeb Rowthan (1) Shephard and Moore,
JJ., held that there was nothing in the Negotlable Instruments Act
to. restnc the transfer of negotiable instruments of -transfer by en-
dorsement only, and that such choses in action may be otherwise as-
signed, and that an assignee under an assignment of the latter class
may sue in his own name. This was followed in Muhammad Khumarali
ws. Runga Rao {2). In Muthar Sahib Maraikar ws. Kadir "Sahib
Maralkar, (8) the learned Judges accepted the above rulings and after
quoting a passawe from Story.on “ Promissory no..es,” (7th edltlon 120,
page 153), held that endorsement is not the only mode by which negoti-
able instruments may be transferred; they may be otherwise asswned

(1) 24, M. oo, (note). {2) 2, M. 654.
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and the assignee may sue in his ov.a name; he will however have only
the right, title and interest of the assignor while the endorsee of a
negotiable justrumen* will have all the rights of a holder in due
course. Later, in 1907 the exact point bcfore me arose in the Madras
High Court in Arunachella Reddi ws. Subba Reddi (4). There the
suit was on a promissory note which had riot been endorsed to the plam—
tiff and and the plaintiff was not entitled to sue on it, qua promissory
note as had been held in Subba Narayana Vathiyar vs. Ramasawmi
Aiyar (5). It was however, contended on the authority of Muhammed
Khumarali’s case (2) above cited that the note had been verbally
assigned to the plaintiff and that he could sue on it under the assign-
ment, as section 130 of the Transfer of Property Act did not apply
and the Negotiable Instruments. Act did not prohibit the assignment
of a negotiable instrument. Benson and Wallis, JJ., observed:—
“Assuming that the plaintiff would be entitled to sue on the chose
in action if the note were assigned to himotherwise than by endorse-
‘ment, he could not, in our opinion, when s¢ suing, be regarded as
suing on a negotiable instrument and therefore would not come with-
in the exceptions in section 187 of the Transfer of Property Act.
Consequently the assignment of the chose in action on which he relies
is bad oz want of writing under section 180 of the Transfer of
Property Act.” The meaning of these observations appears o
me to be as follows:—" If you treat a negotiable promissory note
as a chose in action, the transfer must be in compliance with section
180 of the Negotiable instrument Act. It you treat it as a megotiable
instrument, the transfer must be by endorsement and delivery as
required by section 48 of the Negotiable Instruments Act.” Upon
the ruling of Benson and Wallis, JJ., the verbal assignment in the
present case will be no effect. Apart from this r'1lmg it seems.
to me to be clear that, in enacting section 137 of the Transfer
of Property Act, the intention of the legislature was t6 make 2
distinet differentiation between the instruments mentioned in sec-
tion 1387 of the Transfer of Property Act, which are also action-
. able claims”as defined by that Act, and other actionable claims inas-
mich as the former are reguiated by special Acts of the legislature
as to their transfers. Thus, the law is plain that in the case of those
instruments section 130 will not apply and the question of the legality
or otherwise of their transfers must be tested by the provisions of the
law relatmg to them. The fact that -a negotiable instrument is also
a chose in action is immaterial and does not indicate that 2 third
method of transfer, for instance, a verbal assignment, is recognized
by the law. For these reasons I would hold.that the transfer of the
- promissory note to Solomon was not valid and the property in it was
not thereby transferrced to him. The result is that Solomon is not en -
titled to wny portion of the amount of the decree obtained by the
official assignee. Solomon’s application is, therefore, dismissed.

(8) 28, M. 544. : (5) 80, M. 88.
(4) 8, M. L. T. 7.
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iN THE CHIEF COURT OF LOWER BURMA.
, _ A Civiz. REcorar No. 299 oF 1919.
"U. KONMA . .. .. .. .. Praivrw.
S 0s. .

U. EINDA .. .. . .. .. Derexpanr.
Before Mr. Justice Rigg. - '

For plaintiff—Mr. Tha Din Gyi.

For defendaunt—Mr. Barnabas.

e : =~ BHER. Junua'fy, 1920.

Suzt for possession of a hyaung or other Sanghika property —Court Fees
Aet (VII of 1870)-4. T (V)uluofw matter. Schedule II-cl. 17.
- sub. cl. VI. suit where ¥f- iz mot:-possible to- Qshmate at @ money value the
subyect—matter in. d«s_puta.

The amount of fee 1payable for a suit for possebsmn of a Lvaunc‘
or other sanghika property is to be computed under section 7 (V)
according to “the vadue: of-the subject matter.

* As such property cannot be transferred by sale, mortgage or gift,
it has no market value, and the plaint should be Sz,a.mped under sche-
dule IT, clause 17, sub-clause VI which provides a fee of ten rupees.

U Thi Ha'ws. U Tuuda"thana, U B. R. 1907, Buddhist Law Eec- -
clesxastlcal 5, discussed. )

JUDGMENT.

Rice, J—In this case U Konma a hpongyi saes U Einda another
bpongyi for an crder from this court to confirm a decision of two of
the trustees of Thayettaw Kyaungdaik that he is entitled to possession
of the aforesaid kyaung. The decision of the trustees purports to
have been made under the aulhority of clause 8, sub-clause (b) of the
scheme of settlement for the managemen: of this kyaung daik in
. Civil Appeal No. 129 of 1913. Paragraph 10 of the plaint sets out.
that “the subject matter of the suit being religious property has no
value for the purpose of court -fees, and the suit is valued at
Rs. 100/— Objection is taken by the defendant hpongy® that as the
suit js ore for the specific performance of an award the stamp duty
~should be assessed according to the amount or value of the property
. in -dispute under section 7 sub-clause 9 { d) of the Courtfees Act.
That section in laying down the amount of fees payable in suits for
possession .of land, houses and gardens provides that they should
be assessed’ a;eébrdmg to the value of the subJect matter and in the
cases of housés or gardens such value is declared to be the market
value of the housé or garden. A similar point to the one now under
consideration was decided by the jucicial commissioner of Upper
Burma in the case of U Thi Ha vs- U Thudatthana and others ¢Y)

(1) U. B. R. 1907, Buddhxst Law. Ecclesiastical 5.
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where it was held that a decision given under the authority of the
thathanabaing and his council was an award and ought to be stamped
under szetion 7 cl. IX (d) of the Courtfees Act. -That decision how-
ever does not indicate in what may the subject matter is to be caleu-
lated. The property in dlspute is a poggalika kvaung and the hpongyi
to whom the dedication is made has a life interest in the kyaung en-
titling him to occupation so long as he remains a-hpongyi and en-
titling him also to put another hponovyl in possession of the kyaung.
He is not however entitled to dispose of the kyaung by sale or by
_mortgage or by gift to any layman. It was held in Maung On
Gaing vs. U Pandisa (2) that a gift made with a view to a future ex-,
istence, whether poggalika or sangika always retains it religious
character, sud cannot be claimed back for secular uses. The ordmary
. rule.is that on the death of a hpongyi to whom a kyasung has been
.given poggalika, the kyaung becomes the property of the sangha
.and the Manukye and other texts cited in the section 398. of the
Digest of the Kinwin Mingyi lay down the rule that a layman can-
not inherit the property because laymen are not the heirs of rahans.
It is necessary to consider the question whethér on the death of the
hpongyi the original donor has power to revoke the gift. A full
Rench of this court held in the case of Shwe Ton ws. Tun Lin (3)
that a hpongyi could not inherit property from his relatives, and
that by entering the priesthood he died to the world. If therefore
the kyaung cannot be transferred by a sale or by a mortgage or by a
gift it is difficult to see in what way it can have any market -value in
the ordinary acceptation of that terimn. I am of opinion that the plaint
_should be stamped under schedule 2, clause 17, sub-clause 6 which
provides a fee of ten rupees for other suits where it is not possible to
- estimate the ‘money value of the subject matter in dispute. Plaintiff
is directed to turms}l an additional stamp of Rs. 2-8. N

IN THE CHIEF COURT OF LOWER BURMA.
‘CruvinaL Ruvision. No. 234 B oF 1919.
C. SOORAYA .. .. L. .. APPLICANT.
' o vs. ‘ "
' SHWE BWIN .. U " .. RusponpENT.
~ Before M. Justice Rob{nson.

 11th dugust, 1919.

Stay of crmtﬁal proceedings pe'ndmg civil smt N

The qu&txon whether crininal proceedings should be stayed pend-
ing the disposal of a civil suit relating to the same subject matter

(2) P. J. 614 ' (8) 11, B. L. T. 161; 9, L. B. R. 220.



42 THE BURMA LAW TIMES. - [vor. xmm

s a matter primarily for the circretion ‘of the magistrate before

whom the criminal proceedings are pending; and hls discretion must
not be lightly interfered with. :

In the excercise of hlS discretion the maglstrate ought to havz
régard to such facts as that (a) the prosecution was a private pro-
secutlon, and not one ordered by & court acting in the interests of
justice (b) the parties have had large dealings with one another
for some time (c) the questions irvolved or some of them are such

as could only be declded by a civil court.

" Dwarka Nath vs. Emperor 31 C. 858 followed.

JUDGMENT

- Ropinson, J -——-Complamant and sccused ‘were partners in paddy
transactions and disputes arose between them as to the settlement
of their accounts. Accused had sold fifty baskets of paddy which

he claimed were his separate property but which complainant alleged

belonged to the partnership and had been entrusted to accused to
keep. He_accordingly laid a complaint of cheating or theft or
criminal mis appropriaticn -against the. accuséd: The latter has filed-

'a “éivil suit for dissolution of partnership and accounts and com-

w1-* _nt ‘s filling a cross suit. The accused moved the magistrate
to stay proeeeding in the charge, but this has been refused, and the
district magistrate has referred the matter with the opinion that the
criminal proceedings should have been stayed.

 The question whether crlmmal proceedings should be stayed is pri-.
manly a matter for the discretion of . the magistrate before whom
they are pending, and this court is not prone.to interfere llghtly mth
exercise of this dlscretlon

The grounds on whxch the magistrate refused to s'tay are  that
the criminal - charge had” been pending for some. months, that the
issues involved in' the two cases were not substantlally the same,
and that the decisions of -neither . court could affect the decision
of ‘the other. Now the question whether the. fifty baskets were the
private: property of the accuséd or belonged to the partnership is-

* one of the questions in. both proceedings and this. must be decided

_in thee civil suit. What the magistrate has not also reaiized is that’

iE

:the matter is purely a civil matter and more likely to be fully and

dequately dealt with in civil proceedmos. He has not taken into

b consideration that the prosecutxon is a private ‘prosecution initiated
'poss1b1y not- so much_ from a’ “desire to ‘bring . an offender to justice.

-as_to’ satisfy private spite. or to bring -pressure to bear. Had ‘the

prosecutlon been. ordered by a court the: posmon would have been -
‘different. The dealings between the partles amounted to ‘nearly-

Rs. 30000/~ while the presecution is only in respect of fifty baskets.
All- these are’ matters which should “have been ‘weighed and ap-
parently and were not, and -theréfore there need be no hesitation
in - mterfenng ‘with- the exerceise "of the “magistrate’s discretion.
The ‘matter is purely a civil dispute which could and should form'
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the basis of civil, and not of criminal proceedings and the magistrate
might well have referred the complainant to the eivil courts.
I agree with the vi~ws set out in Dwarka Nath Rai Chowdry wvs.
Emperor (1) and the cases cited thercin. I therefore direct that
proceedings be :stayed until the decision-of the civil suit panding
between the parties. .

IN THE CHIEF COURT OF LOWER BURMA.

CriMinarL Revision No. 208 B or 1919.

MAHOMED HOSAIN . . .. ApPiicAnw.

. 8.

MA PWA HNIT . .. .. .. RESPONDENT.
Before Sir Daniel Twomey Kt. C. J.

For applicant—Mr.. Rahinan.
For respondent—Mr. Vakharia.

25th August 1919.

Criminal Proced'ure Code (Act V of 1890) s. 488, Maintenance of wife—
.Mahomedan Law, effect of divorce after order of mmtenance, iddat.

An order for the maintenance of 2 wife under section 488-of the
code of ¢riminal procedure becomes inoperative in the case of Maho-
medans  on the expiry of the penod of iddat if there is a dxvorce
between the partres after the’ passmg of the order

- JUDGMENT.

Twomw C. J ——The apphcant MaLlomed Hosain was ordered on
the 17th November 1917 to pay Rs. 25/- a month for the mainten- .
_ance ‘of his: wife ‘Ma -Pwa Hint, aud Rs. 15/~ for the maintenance
of his three chlldren by her. . Pwa Hnit. applied to the magxs-
traté for the recovery of arrears of maintenance monsy on the
above ordur. On the 8rd Septcmber 1918 the applicant filed a
" petition pleading "that he had ‘divorced “her on the .19th July .
1918 and  therefore that. lhe was no longer bound "to pay
for her maintenance.. The maglstrate held that there was mo -
valid divorce and:. he dismissed . the - apphcants petltlon The -
applicant ‘then ﬁled a petition in the sessions court in revision and
the learned sessions -jurlge has submitted the proceedings to this
court: with - his’ opinion that the appellant divorced the respondent.
accordmg t6°' Mahomedan Law on the 19th July 1918 and:that ke
was entitled to have the maintenance order cancelled on the expiry
‘of three mon”ths from that date, i. e., the expiry of .the penod of zddat

(1) 31, C. 858.
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“Both parties were represented by counsel at the heanng of the
¢ase in this court. For the réspondent it 'is not mow urged that

" - theé divorce is invalid, but it is urged that the wife was not ccgnizant

of the talak which was pronounced in her aysence, aud secondly,
that the rcspondent was not shown to be in a state of “ purity ” at
the time of its pronouncement

"The applicant’s case was that although the talak was pronounced
in the respondent’s absence she was ‘informed of the divorce by
letter. . She . denies receiving: any letter. about it, and it cannot be
held that she did receive such a letter. . The law is clear that the
repudiation to be effective must coine to the wife’s knowledge, and
it cannot be held in this case that she became cognizant of it till the
8rd September 1918 when the applicant filed :his ‘petmon agamst
the contintance of the maintenance order. i

€<

" The condition as to punty appears to be. essential in the case
of Shiahs, but not in.the case of Mahomedans- governed by the
Hanafi School of Law (vide Amir Ali's Mahomedan Law, fourth edi-
tion, Volume II, page 561). The parties in this.case are. said to
be Sunnis, i.e., belonging to the Hanafi school. But, in any case,
it has mever béen pleaded by the respondent that she was not in
a state of “purity” at the time of the divorce. Tt is a matter
specially within her own knowledge, and in the absence of any plea
to the contrary I think it is right to assume that she was in a state
of “ purity ”.

Accordmg to the ruhng in the Allahabad case of Din Mahomed €3]
which was followed in Maung Ba Shwe ws. Ma Nyun (2) the order
.of maintenance does not become inoperative until the expiration of
the -divorced wife’s iddat or term of probation: In the present case
. the iddat should not be deemed to have expired until the expiry of
three ‘months from the dale on which Ma Pwa Hnit was made
cognizant of the divorce, viz. three mon:hs from the 8rd September
1918. Her maintenance is therefore payible by the apphcant up to
the 8rd December 1918. ’

" Thé order of the first additional maglstrate, Wakema dated 24th
February 1919 in Criminal Miscellaneous Case No. 48 .of 1918 is
T diﬁed'accordmgly, that is to say, the applicarit must continue to
. pay his wife’s maintenance up to 3rd. December 19:8. ' The payment
-of Rs. .25/~ for thé wife should céase from that: date, the original
order for maintenance: continuing only - as revards the monthly pay—'
ment of Rs. 15/— for the three chlldren :

‘_gTHE CHIEF COURT OF LOWER BU‘RMA

. CRIMINAL A.PPEAL No. 350 oF 1919, _

PO YA e e e o APPELLANT._ .

. il Lot L o8y . A

EMPEROR .. T .. 'RESPONDENT.
Q) 5, A. 226. R (&) & B.L. T. 13, '
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Before Sir Daniel Twomey, Kt C. J. and Maung Kin, J.
For appellant—Mr Them Maung.
30th July, 1919.

Peral Code (Act XLV of 1860), s. 84, Acts done by seveml persons in
furtherance of common mtentwn, s. 107 ami 111. Abetment when one act is
abetted and a different act is dotie.” . .

Section 84 of the Penal Code Applies only to acts done by. several
persons with -a’ common intention. It has no appllcatlon to a case
of several persons startmg with a common intention to commit an
offence, where only oné of them commits the intended’ offence. In
such a case the rest of the confederates are gmlty of abetting the
offence committed by one of them:

If the offence committed is different from the offence abetted the
“abettor is liable for .the offence committed, if, it was a ‘probable
consequence of the abetment, and was commltted under the ‘influence
of the instigation, or with thg afd and in pursuance of the conspiracy. .

JUDGMENT.

TWOMEY, c.J —The appellant Nga Po Ya has been convicted of
- murder and sentenced to death. 'He has also been found guilty of
an offence under section Indian Penal Code 326 voluntarily causing
grievous hurt with a dangerous weapon, and for that offence hé¢ has
been sentenced” to rigorous imprisonment for five years. Between
10 and i1 a. m. on the 27th December last, according to the prose-
cution case, Maung Lu Pe headman of Letpan village in Thayetmyo
district was driving a borrowed bullock cart-—an open cart—back to
Letpan from another village Yalin, about a mile to the south, whem
he was held up and aasaulted by two men one armed with a da’'and
the other with a solid bamboo stick about six feet long. The men
with the da was in front and he stopped the cart. The man with
the stick at a signal from the man in front struck at Lu Pe’ from
behind, but the blow hit him only on che sidé of the heéad and-the
main force of the blow fell on the head of a little. boy of eight named
Po Myit; son of the owner of the cart, who was sitting beside Lu
Pe, or behind him. on the cart and the blow fractured Po ‘Myit's .
skull. Then the man in front, who is clleged to have been the -ap-
pellant Po Ya, came to the side of the cart and slashed Lu Pe with
his da causing two severe incised wounds. on the forehead.. Lu: Pe
was again struck by the other man and fell out of the cart. Then
the assaalants ran away. -Po Myit died about 8 p.m.-the cause of
death- being compression of .the brain .substance -resulting . from the
_ fracture.~ Lu .Pe was in hospital for nineteen days:. The 1n3une&
to his forehead have lelt permanent - scars whlch presumably are
-suﬁicl.,nt to cause some disfigurement. -

Pa Ya and Ba Tin, both rosidents of Lu Pe’s v1llage Ietpan, ,Awe_ e.
tried jointly for this crime. ~Ba Tin succeeded in establishing an’
alibi and the learned judge did not feel sure that Lu Pe had not gone
beyond the evidence of his senses in denouncing Ba Tin as the man
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with a pamboo stick who struck from behind the cart. Ba Tin was
therefore acquitted. . The learned sessions judge beld however that
Po Ya’s participation in the. crime was proved Beyond doukt, that
the common intention of the fwo men was to kill the village headman,
and therefore, applying sections 84 and 801 Indien Penal Code, he
found Po Ya guilty of murder, although he had not actually struck
the fatal blow and although the person killed was not the person
whom Po Ya’s confederate mtended to kill. '
* * : *

: There ¢an be no doubt that Lu Pe was attacked on his way from

Yelin to Letpan and. I think we must: find that he saw.at least one
of his assailants. If that assailant was a person unknown to him
he had uo reason for falsely denouncing Po Ya.. Nor, as already
-noved, is there any reason to believe: that he-could have-mistaken
. another man for Po Ya, seeing that Po Ya is a man who lives in his’
own vmllage and is intimately known to him. I would therefore accept .
the session judge’s finding “that Po Ya took patt in the assault

‘We have next to consider what offence he committed. It appears
to me that there are no sufficient grounds for rejecting Lu Pe’s state- -
ments that it was Po Ya. who inflicted the wounds on Lu Pe’s fore-
head with a dha, and that the injury. to the child Po Myit’s head was ...
caused by a blow with a stick delivered by the other assailant. But =
I think the learned scssivus judge has erred in holding that there: -
was a common intention on the part of the two assailants ‘to kill
Lu Pe. The reason.given for this assumption is that Po. Ya who
was well known to the village headman could not 'esca’pe punishment
without killing the village headman. If this’ reasoning were correct-

- it would follow that anyone assaulting another man wro knows him
should be crediied with the intention of causing his deati. It is hardly
necessary to-point out that there are several ways of escaping punish-
ment without proreeding to the exiremity of killing off the man ‘who.
is attacked. For example the assailant may contriv: to evade arrest
as Po Ya in part did in this case for a long time, or he may rely
on subornmg false evidence lo prove an alibi. I think it is clear
from the injuries actually inflicted by Po Y- that he had no intention
of killing Lu Pe and the.two assailants cannot be assumed to have
had any more heinous intention than that of ‘causing gmevous hurt.

But in my_ opinion section 34 of the Indian Penal Code cannot be
applied in this case.at all in rélation to the killing of the boy Po
Myit. When Po. Ya’s confederate struck the blow whlch fractured

“the child’s skull Po Ya’s himself, according to: Lu Pe’s account,
had done ncthing beyond. instigating his confederate to strike Lu Pe.
‘Thus at this-stage Po ‘Ya ‘was only in the posmon of an abettor:
and it’is as an abettor that we should regard him in- considering his -
fésponsibility for his confederate’s act.in kﬂlmg the boy. There-
was a subsequent stage in which Po Ya Jomed in and cut Lu Pe with .
his dah while Hhis confederate struck hirm. again with the stick. The
provisions. of section. 84. would begln to operate then, for it was only
thén that-there was an act or series of acts done by more than one
person. with a common intention. But as regards the earlier stage,
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when the boy Po Myit was struck on the head, the case dppuars to
but that contemplated in section 1.1 of the Andlan Penal Code, where
an act js abetted .and a different act ig.done. Po Ya undoubtedly
abetted his confederace’s attack on La "Pe, but he could be held
able for the injury caused to Po Myit only, if, the act which caused
the injury was a probable consequence of the abetment. And it is
clear that it was not.. If I instigate A to strike B it is by no means
a probable concequence that A will strike somebody else who happens
to be close by at the time.. Po Ya can therefore be held liable only
for what he and his confederate did to Lu Pe in jpursuance of their
common intention of causing grievous hurt to him. As a matter of
“fact Po Ya's confederate did not cause grievous hurt to Lu Pe.but Po
‘Y& himself dld :

I would set asuie the conviction and senténce for murder and direct
the acquittal of the appellant on this charge. I would not interfere
with the conviction under section 826 of the Inlian Penal Code. The
outrage o1 the village headman was a very serious offence and deserves
severe punishment, but as Lu Pe was not-dangerously wounded I think
that a, sentence of rigorous imprisonment for three years would be
sufficient and I would therefore reduce the sentence of five: years
rigorous impriscnment £o one of three years rigorous imprisonment.

Mavne Kin, J—I concur. . S

IN THE CHIEF COURT OF LOWER BURMA
CBIMINAL APPEAL No. 512 518, 514, 515, and 516 or 1919..

SHWE ON ‘and others .. S . A?gEL_LAN'rs; _

g

EMPEROR e e - .. .. ResponNDENT.

Before Sir Damel Twome.y, Kt., C. J and Maung Kin, J v
3rd October, 1919

Penal C'ode (det- XLV of 1860) s. 84. Acts done by. several persons @h
furtkerance of common intention.—ss. 97, 300 exception 2, and 304. Baceeding.
the right of grwate defence, culpable homwzde not amountmg to murder

When 2 cnmmal act or a series of cnmmal a.gts is commltted bv
several persons in coribination, it is necessary to consider first the
common inlention of all, and secondly the individual intention of each:
of the accused as d.lsclosed by the circumstances of the case. It.can-
not be assumed that the commox intention of all was to cause death,
or bodily injury sufficient in the ordinary. course of nature to cause
death from the bare fact that death has resulted. .

Po Sein vs. King Emperor 1 L. B. R. 233 doubted.
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If death results from acts done in excess of the right of private
defence, the offender is guilty of culpable hon:uclde not amounting to
murder under section 300 exéeption 2. :

JU DGMEN T.

TWOMEY, C J —This case is somewhat dlﬂicult Five persons (1)
Shwe On,(2). Po Tun, father and son, and three brothers named (3
Nga Nyun,(4) Tun Tha and (5) Han Gale, have ‘been convicted of -
the murder of Maung E Lun. The first and second appellants have
been sentenced to death and the remaining three appellants to trans-

portatlon for life.

'In summirg up the case against the appellants the learned sessions
judge came to the conclusion that Tun Tha, Nga Nyun-and Po Tun
being enraged at bemg ordered away by E Lun went off and got Shwe
On ‘and Han Gale to join them .ih luring E Lun out to fight and that
each of the appellants armed himself with a lethal weapon for the
putpose of attacking E Lun. He decided that first and second appel-
lants' Shwe On and Po Tun must have intended to cause injury suffi-
cient in the ordinary course of nature to cause ‘death and held that
they were guilty of murder. With regard to the remz ning appellants

three, four and five he found that all three of them armed themselves = -

with lethal weapons and went out with the deliberate inténtion of
provoking E Lun into a fight. He inferred that there was a common
intention on the_part of these three appellants to cause very serious
if not fatal injury to E Lun and relying upon the interpretatrion of
section :34 Indian Penal Code in the case of Po Sein and’ others ws.

ng—Emperor (1) he held that all the appellants combined in injuring
E Lun in such manner that each of them must have known that the
result of such injury would probably cause death, and as ‘the acts of
the combination proved fatal aot only thke first and second appellants
but also the third, fourth and fifth appellants who took part in such
combination were all guilty of murder.

There is 1o proof that the appellants cunspired to lure out L Lun
' for the purpose of attacklng him. It was Tun Tha alone who abused
him on the last occasion and this was apparently in retaliation for the
filthy abuse which E Lun had shouted at Tun Tha not long before.
¥ Lun who is admitted by his own relatives to have beeu a nototious
bully ‘came out spoxlmg for a ﬁght and went to the cross~roads a dist-
ance- of 100 to 150 ‘yards' from his ‘house, and then was about to set -
upon, Nga Nyun when Shwe.On intervened and speared him. Subse-
Guently. the appellants Po Tun Tun Tha and Han Gale cat him with
das. .

Shwe On ﬂrst appellant clearly mtended to cause mJury suﬂiclent
i’ the ordmary course’ of naturé to cause death and unless he comes
under oné of the exceptionsto sectlon £00 Indian Penal Code his con-
viction for murder must bé upheld. “But I think in cono'ldermg Shwe

(1) LL. B. R, 233
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On’s offence we must have regard % the provisions of section 97 of
the Penal Code for it seems clear that he intervened to prevent E

Lun from striking Nga Nyun. He would thus be entitled to the bene-
fit of exception 2 to sext on 300. The right of private defence did
not extend to causing death \tnough it might have if E Lun had beén
armed with a da) and it is clear that Shwe On grossly exceeded the
right which he had under 97 by inflicting a fatzal wound on E Lun
" with his first spear thrust and exceeded it still more grossly by
spearing him again after he had collapsed. I would find him guilty of
culpable homicide not amounting to murder under section 304, st
part.

As regards the appellants two, four and five the judgments in the
case cited by the learned Sessions judge Po Sein and others vs. King-
Emperor (1) no doubt support the view that these three appellants
who combined with the first appellant in causing bodily injary to the
deceased may each be held responsible for all the acts of the combin-
ation even though none of the three intended to cause death or bodily
injury sufficient in the ordinary course of nature to canse death. But
it may be doubted whether the judgmeuts in Po Sein’s case express
eorrectly tue effect of section 34 of the Indian Penal Code. The
judgments appear to me to lay insufficient stress on the factor of com-
mon intention. The importance of this factor is explained in the
ruling of the Madras High court in Queen Empress vs. Duma Baidya
(2) which is cited in Po Sein’s case. The Madras judges did not
mention section 34 in their judgment but they were no doubt guided
by the provisions of that section which is cited at the head of the
printed report. Attention is invited to the extract from the Madras
High Court’s judgment which is printed in Po Sein’s case at page 236.
It is essential in cases of this kind, where a criminal act or series of
acts is done by several persons in combination, to consider, first, the
common intention of all, and secondly, the individual intention of each
of the accused as disclosed by the circumstances. In the present case it
cannot be assumed that the common intention of all the appeliants was
to cause death or bodily injury suffcient in the ordinary course of na-
ture to cause death. Seeing that the <econd, fourth and fifth appel-
lants used das it may rightly be inferved that there was a common
intention of causing grievous hurt to'the deceased.  But in the absence
of any satisfactory evidence showing which of these three appellants
inflicted the fatal da-cut wound it is not permissible to bold that any
of them is guilty of murder. For the offence which has been brouga"
home %o them, however, they deserve to be severely punished, because
thev ‘attacked the deceased after he had already been disabled by the
ﬁrst appellant s spear-thrust.

. For the reasons already given I would set aside the conviction and
‘sentence” pass¢d in the case of the third appellant, Nga Nyun and
direct his acquittal. I would alter the convietion of first appellant
Shwe On to sgction 304, 1st part and alter the sentence to one of

- '(2) 19, M. 483.
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i gorous 1mpusonment for ‘ten years. I would alter the convictions

the second, fourth and fifth appellants, Po Tun, Tun Tka, and
Haz\ Gale to convictions for the offence of vcluntarily causing griev-
ous hurt with a dangerous-weapon under section 325, Indian Pefxal»
Coce, and would sentence each of these three appellants to he
rigorously lmbnsoned for five years.

Mauvne Kin, J—I concur.
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IN THE CHIEF COURT OF LOWER BURMA.
Crviz. MiscerLraneouvs No. 174 oF 1918.

B COWASJI and others .. .. PETIT.IONERS.
ws.

NATH SINGH OIL COMPANY LTD. .. RESPONDENTS.
Before Mr. Justice Rutledge. »

For petitioners—Mr. Giles and Mr. Burjorji.
For respondents—Mr. Lentaigne and Mr. N. M. Cowasji.

22nd July, 1919.

Companies Act (VII of 1913) s¥162. Winding up by court—clause 6. Inter-
pretation, doctrine of ejusdem generis—jurisdiction to interfere in internal
affairs of a company—Grounds for winding wp. *

Clause 6 of section 162 of the Companies Act is not to be con-
strued as being ejusdem generis with clauses one to five, but gives
, ,,t]xe court power to order the winding up of a company if it is ox
. i opinion that such order would be just :nd eqni:able

A court has no jurisdiction to interfere with the internal manage-
ment of a company acting within its powers.

Burland ws. Earle, L. R. 1902, A. C. 838 referred to.

Winding up a company is an extraordinary remedy to be resorted
to only in extreme cases. Internal fraud, or unconscientious conduct
‘of the directors in managing the affairs of the company is no ground
for !a ‘winding up order “at the instance of a minority of the “share-
holders.

J UDGME"JT

RutLepGE, J. Thls is a petition by fifteen shareholders in the
Nath Singh Oil Company, Limited for an order winding up the
company by the court under section 162 Clauses V and VI of the
" Indian Companies Act 1913,
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Previous to the hearing petitioners’ advocates wrote to the re-
spondents’ advocates (exlibit A) vhat.they did not intend to pro-
ceed with the ground under clause V, but wished to amend their
petition by adding a new paragraph 93. At the hearing, petitioners’
advocate submitted that the propesed amendment should be allowed.

The amendment was opposed by the respondents’ advocate on
the ground that it was contradictory to the allegations contained in*
the petition, and that it converted what was a subsidiary ground into
the main ground, and that the respondents would be prejudiced in the
conduct of the case, if the amendment were allowed. In my opinion
the amendment is not contradictory of the allegations in the petition,
as it is quite possible that a company might be unable to pay its debts,
and yet-have very valuable assets to realise. ~Adwo~the bulk of the
allegations in the petition in no way relate to the financial position
of the company, but to the conduct of Baij Nath Singh the pre-
dominant shareholder, which if relevant at all, could only be relevant
under clause ¥1 of section 162. Without the amendment it would be
impossible for the court to try the real issue between the parties. It
would not be in the interests of justice to dismiss the petition on sucl a
technical ground only to have the same presented afresh with the cot-
sequent delay and expense. I accordingly allowed the amencCment. As
amended it is submitted that none of the allegations in the petition
would justify the court in making the order, as clause VI must be
read ejusdem gemeris with clauses I to V. If clause VI must be so
read I agree; for it cannot be coniended that any of these allegations
are of a similar nature to that given in any of these first five clauses.
In-support of this objection it is argued that the words of clause VI
of section 162 are identical with those of section 79 of the English
Companies Act of 1862, and section 129 of the English Act of 1908,
and this ‘court should follow the English decisions on the subject.

The e¢jusdem generis doctrine laid down by Lord Cottenham in
the Agricultural Cattle Insurance Company’s case (1) in construing
similar words in the Joint Stock Companies Winding up Act of 1848
has been followed by Lord Cairns in the Suburban Hotel Company’s
case (2) in dealing with a petition to wind up under the fifth head of
section 79 of the Companies Act of 1862. It is a decision of the
Court of Appeal in which Turner, L. J. concurred with the conclusion
and the reasons, though he died before judgment was delivered.
Lord Cairns was prepared to admit a kind of exception to the rule in.
cases where the whole substratum of the company had gone. I have
been réferred by both sides to a great number of decisions, and I
think the trend of the decisions is an attempt to get away. from
the ejusdem generis doctrine which was fouad to act as a fetter
on the discretion which the “ just and -equitable” clatse gave to
the court. The fact that long ago the Inglish Courts were com-

pelled to recognise exceptions. to the strict rule in cases where the
substratum of the company had gone, or where it was impossible

.41, 1, M. and G. 1%0.
Ch. Ap. 7817.

(1) 84, R.
(%) L. R.

N
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to carry on the business of the company by reason of a deadlock
shows that almost from the first statemenc of the ejusdem gemeris
doctrine the courts were prepared to refuse to be bound by it, for it
cannot be contended that either of the tvo exceptions cited were of
the same nature as the grounds vceviously specified in the section.
The modern view of the English Courts is in my opinion accurately
stated by the date Master of the Rolls, Lord Cozens Hardy in the
Yenidje Tobacco Company, Limited, (8). “It has been urged
upon us that, althoogh it is admitted that the  just and equitable’
clause is not te be limited to cases ejusdem generis, it has nevertheless
been }xclé, according o the authorities not to apply except wheve
the subsiratum of the company has gone, or where there is a complete

- - deadlock. These are the two instances which are given, but I should

be. very sorry, so:far as my individual opinion goes, to hold that
they  arc siuﬂ; the limits of the just and equitable clause.” A
perusual of recent decisions In re Bleriot Manufacturing Adircraft
Compam’, Limited, (4), American Pioneer Leather Company, Limited
(5), and the Newbridge Sanitary Steam Laundry, Limited (6), leads
me to the conciusion that the courts of the United Kingdom have
ceased to ohserve the ejusdem gemeris rule or have so widened it,
that it hes ceased as such to be a fetter uvon the discretion of the
court. The Inuian Comvanies Act of 1882 by section 128 clause (e)
gave the ejusdem generis doctrine the force of law in India by add-
ing the words “ whenever for any reason of a like nature.” These
words are omitted from section 162 clause VI of the Indian Com-
panies Act 1913, which follows the words of the English Acts.
And in refusing to read clause VI ejusdem generis with the preceding
five clauses I am supported by the decisions of the courts of the
United Kingdom to which I have already referred. Though the court
is not in miy opinion bound to construe clause VI as only covering
grounds of a like nature with those previously specified, 2 perusal of
" the cases brought under the “ just ana equitable ” clause shows thut
it has always require& grounds of a like magnitude, and that it is
only in extreme cases that it will at the suggestion of the minoeriiy
dzsrevaxd the wishes of the domestic forum, ‘and condemn the com-
pany to extinction. :

The grounds relied on by the petltloners Thave been rauged under
cleven heads viz:

(1) Juggling with shares so as to render the provision limiting
the voting ‘of vendor’s shares abortive.

(2) Juggling with the constitution and personnel of tlm board of
directors, so as to remove any director who showed independent ten-
dencies.

(3) Vendor’s conduct as regards the managing directorship.

(4) Corrupt return to the vendor of 17 well sites in 1916 which
he had agreed to sell to the company.

(3) 1916, L. R. 2, Ch. 426, at p. 432. (5) 1918, L. R. 1, Ch 556.
(1) 32, T. 1. R, 258, (6) 1917 Ir, R. 67, Cur. Dlg 1917, p. 100_
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(5) Abuse by the vendor of position as managing director and
company’s agent to gain personal advantage at the expense of the
company by using the company’s tools and materials.

(6) The carrying on by the vendor of a separate oil-mining busi-
ness i breach. of his agreement.

(7) Breach of undertaking by the vendor to protectsthe company’s . -

interests in regard to 12 oil well sites transferred by the vendor to

;
the company, and active opposiion by vendor to the company’s
interests in regard to such sites. '

(8) Wrongful substitution of well site No. 38 for No. 46.

~(9) Lfforts of vendor to get rid of the managing agenis dn.aider.
"to-have a free hand. ‘

(10) Efforts to remove tlnmdnﬁm: of the eompany to
Yenangyaung for the same purpose. TR :

(11) Wrongful withholding from the Yoard of directors and the
managing agents of accounts of stores-since Ist June, 1918.

It is not-alleged that each of these graunds is sufficient in itself.
The substantive charge is the fourth relating to the 17 well sites.
The fifth and sixth directly spring from it. Most of the other
grounds are rather facts gualifying this main charge than distinctive
substantive charges. It is necessary to examine the matter of the 17
well sites with some detail.

Five days before the registration of the-company the vendor Baij

- Nath Singh entered into an agreement with the first petitioner B.
Cowasji as trastee for the company. A certified copy of. the agree-
ment is attached to the petition on the file. It is dated 25th May,
1908. It recites that the vendor has (a) a number of oil wells some
of which he has worked, and others are lying idle for want of capital,
wnd (b) certain well sites about which there are revenue proceed-
ings. He agrees inter alia t~ sell 44 oil wells, 18 oil well sites, the
numbers and locality of which are stated in the first schedule, and
1 well site subject to Revenue Case No. 150 of 1903 of Yenangyaung,
that is, in all 58 wells and sites. He covenants to give a good title.
The consideration is to be Rs. 51,720/- for each well ot site when
duly transferred to the company to be satisfied by allotment to' vendor
of 5172 fully paid shares of ripees ten each. Vendor was to retain
possession until incorporation, and adoption of the agreement. The
vendor further agreed to transfer the 12 well sites mentioned in the
second schiedule as the subject of litigation with the Burma Oil Com-
pany in Revenue proceedings without getting any shares in payment.
There are referred to for short as the 12 free sites and are the sub-
ject of the 7th ground of .complaint. The Nath Singh Oil Company
was incorporated on the 30th May, 1908. The memorandum of as-
sociation specifies as the first object of the company, to adopt, carry
into effect and seal the agreements mentioned in Article 8 of the
articles of association. The .capital of the company is stated to be’
Rs. 40,00,000 divided into 4,00,000 shares of Rs.10/- each. The
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chief object of the company is stated to be to acquire and d_velope
Baij Nath Singh’s properties in Yenan"yaung consisting of 58
valuable oil wells and well sites.

For some reason the vendor did not transfér the 58 wells and sites
as agreed but only 86 in 1908, for which he was allotted 1,826,192
shares by way of payment. Shares to the extent of 51,981 were
allotted to various applicants in 1908, and since then no allotment
has been made. Of the proceeds of those cash shares one lakh went to
the vendor under the agreement of 25th May, 1908, and the balance
of over four lakhs constituted the working capital of the company.
The agreement was adopted without modification at the first directors’
meeting .on 80th June, 1908. The reason of the vendor’s failure to
convey the balance of 22 well sites to the company is not explained;
but I think we may take it that the correct reason is as stated
by Mr. Paton at the directors’ meeting on 29th November, 1911,
(exhibit T 2) that “the transfer of the sites referred to has all this
time been excused on the allegation that they were resumed sites, and
could not be transferred to the company on tkat account.” At the
same meeting the vendor stated that he had transferred 24 well sites
to the company’s name on the 8th December, 1911, that they were all
resumed stes, and that the resumption was sevoked about September,
1911, that as to the siies not yet transferred, ali were in dispute
except one No. 38 settled in his favour, but he expected four named
ones to be decided by the 12th January, 1912, and that as regards
the remaining five sites, he could not say if he ever could tender them,
but would do so if he obtained them. This is an imyortant statement.
He tells the board that there are five sites which he may never be
able to transfer. He has already had 24 sites put into the company’s
name, and in these 24 arc.included 12 which had been awarded to-.
him by the revemue officer in the litigation with the Burma Oil
(‘ompany The board resolved to accept 12 of the tendered 24 sites
as satisfaction in respect of the 12 free sites, but declined to accept
the other 12 sites until (a) the date of resumption, (b) the validity
of the title, and (c) the present value were ascertained. In ascer-
taining the present value the Loard stipulated that due regard was
to be had to the comparative value of the sites which the vendor was
unable to deliver. The vendor objected to any enquiry as to the
value, but agreec -to other parts of the resolution. The board at
this time consisted of Messrs. Cowasjee and Paton, representatives
of the cash shareholders, and the vendor, and it is noteworthy that
they do not suggest that they would be justified in refusing to take
delivery of the well sites by reason of the delay of over three years,
thus leading one to infer that the delay was due to causes beyond the
vendor’s control. At the end of 1911, the board was increased to
five, Messis. Desai and Pandia coming on as additional members and-
Mr. Turner taking the place of Mr. Paton.

In the latter part of 1911, Mr. Desai (afterwards a du:ector) and
Mr. Warren of the managing agents firm visited Yenangyaung and
made a report, part of which is put in as exhibit 4 A. In this report
Messrs. Desai and Warren state “ The company’s manager and field



56 : THE BURMA LAW TIMES. {vor. xmr.

manager besides others at Yenangyaung well acquainted with the
field are of opinion that cut of the 24 sites said to be transferred by
Mr. Nath Singh on the 8th December, 1911, only Nos. 2911, 3404, 3408
and 3488 (one of the 12 free well sites) are of any value, a value
which is rather doubtful.  The rest are of no value at all.” This’
information was no doubt in-the minds of Messrs. Cowasji and Paton
when they resolved as we have seen in exhibit I 2, and also -explains
why the board seems to have taken no steps to carry out that reso-
lution, and dispose of this question during 1912. Their fajlure in
this respect is mainly responsible for much of the confusion and
irregularity that subsequently ensued. o

Both sides agree. thet differences arose in the year 1912 between

Mzx.- Cowasji and the vendor. M’ mxsﬁelm;ﬁﬁmmsh o

shareholders having invested nearly a lakh of rupees in the company’s
shares. = He. was active $n'the formation of the company, and acted
as chairman of the board of directors from the first. He was gua-
rantor of the vendor’s account with- tch?;anLaf‘hgﬂ %o the extent
of some two and a nalf lakhs... -y, Cowmasyi~withdrew his guaran-
tee, with fhe-res e dank required payment, and the “vendor
was in finaneial- stra.lts,and bad to borrow at high interest from Mr.
Abba and a Mr. Jamal. Mr. Cowasji may have “been perfuctly jusdi-
fied in withdrawing his guarantee, but the vendor who atiributed his
ﬁnanmal difficulties to Mr. COW&SJIS action, not unnatl.ra;ly deter-
mined to get rid of him and the other directors who supported him.
I should add that although the vendor had a vast predominance in
shares, by clause 2 of the basic agreement, for voting purposes the.
vendor’s shares only carried one vote for ten shazes whilst in the -
hands of the vendor. This provision gave the cash shareholders a
substantial majority in voting power over the vendor. The result
of the vendor’s financial difficulties was that some 30,000 shares found
their way into Abba’s name on the register, and by the latter’s help
the vendor got the fompany in general meeting to increase the num-
ver of directors to ten, and to select as new directors five of his
nominees including Mr. S. & Halkar, who seems from the minutes,
and the court records in the Abba and Jamal litigation, to have acted
for some time as the vendor’s legal adviser. From May 1913, the .
conirol. of the company passed out of the hands of the cash sharc—
holders to the nominees of the vendor. The next siep of the vendor’s
party was to reduce the board of directors from ten to five, and eli-

minaie their opponents. This was done about July 1913. The vendor -

finally ejected Mr. Cowasji from the board in February 1914.

Though the vendor had thus got rid of all representatives of the
cash’ sharcholders, he still found himself in the toils of his creditors
Messrs. Abba and Jamal, both -of whom by this time he had placed’
on the board of directors. It is admitted that he entered into an .
agreement purporting to sell his shares to them at a rupee a share, and
that in 1916 litigation was going on hetween them, the vendor con-
tending that the transaction was one of mortgage, and not 2 sale. -
The vendor became managing director under article 72 from the
beginning, but ceased in November 1911, when his mortgage shares
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ceased to be registered in his name, and he did not again pecome
managing director till 4th June, 1918.

Though the board refused to accept transfer of the balance of the
12 well sites in 1911 and 1912, drilling on this sites started early in
1918 with the company’s materlals and tools and at their expense.
The vendor says this was done at the instance of the field manager,
and it is pointed out that he was not then managing director. He
was_however the only director resident at Yenangyaung and I have.
no doubt that the work was done at the vendor’s instance, and under
his ‘directions. This drilling seems to have gone on during 1914 and
1915 with the result that on Sth December, 1915, it was brought to
the board’s notice that a number of the unaccepted well sites had not
only heen crilled, but were producmg All this has an important
bearing on the new board’s action in dealing with the 17 well sites.
We have seen that the vendor was apxious to transfer the well sites
- and get his shares in 1911-12. I am asked to believe that he was
equally anxious in 1916. This I cannot accept. Vendor’s agreement
with ‘Abba and Jamal made it unsafe and impolitic for him to get
any fresh shares until the question of the agreement was finally deci-
ded. Abba and Jamal were naturally keen to have the well sites
‘accepted ~nd the shares issued to the vendor. The question was post-
-poned by the board on the 6th January, 1916. (vide exhibit B2).
Vendor’s brothers put in their claim that the well sites -vere joint
Hindu family property on the 11th January, 1916, (exhibit B 8). It
" was brought up by vendor asking that shares be issued to him for
the 17 well sites, at the board meeting of 29th January, 1916. This
I think he did in pursuance of his agreement (exhlblt F in Civil
Regular Neo. 62 of 1916) with Abba and Jamasl, but it.is not material
whether he was obliged to do so or not. Messrs. Akba and Jamal
voted in favour of this being done. Messrs. Halkar and Naikwara
voted against .it, and by Mr. Halkar’s casting vote it was decided.
that the 17 well sites be not accepted, and that operations on them
be suspended. I am asked to hold that in doing so Messrs. Halker
and Naikwara werc merely carrying out the policy of the earlier
board, and opposing the interests of the vendor on behalf of the com-
. 'pany. But some of the sites had now been proved to be valuable as
they were drilled and producing. If these two directors who were
_ elected as. nominess of the vendor in this important matter were acting
_ contrary to the wishes of the vendor, we would expect that they
would meet with the fate of Mr. Cowasji and his friends at the next
meeting for the election of directors. But this fate did not overtake
“them. They were duly elected. Messrs. Abba and Jamal brought
up the questlon again on the 29th February, 1916 (exhikit C 2), but -
they are agam worstcd by Mr. Halkar’s casting vote. At the board
meeting ol 18th May 1916, by his casting vote. Mr. Halker secured
_the reelection of the vendor as managing director, and at the meeting
of 20th May 1916, the vendor repaid the compliment by seconding’
Mr. Naikwara’s motion that Mr. Halker be chairman of the com-
pany for the ensuing year.” At the annual general meeting of 20th
May 1916, we find Mr, Halkar as chairman ruling that Messrs. Abba
and Jamal cannot vote in respect of shares registered in their names,
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because there is litigation over those shares, and thus he prevented
the control of the compary passing from the vendor’s hands to those
of Messrs. Abba and Jamal. At the same meeting, Mr. Naikwara is
reelected a director on the proposal of Mr. Hulkar, seconded by the
vendor. TFrom all this it seems clear that in rejecting the well sites
and refusing to issue shares Messrs. Halker and Naikwara were
carrying out the wishes of the vendor, and were primarily concermed
in assisting him in his struggle with Messrs. Abba and Jamal. At the
board meeting on 24th May, 1916. (exhibit C7), Messrs. Naikwara
and Habcar by means of Halkar’s casting vote decided that the 17
well sites, and those still to be tendered be not accepted at the price
specified in the principal .agreement, and on Ist July, 1916, by a like
vote they caused the title deeds of the 17 well siles 1o be returned
to vendor"s advocates Messrs, Cowasji and Das with’ ‘the ‘intimation
that the.company did not relinquish possession. The meaning of this
curious. provision:is explained in Mr. Haikars first resolution (exhibit
C 9) at the meeting of 98k Sepiember, 19186, as a lien for expenditure
on the sites till seftiement of accounts.

in consequence of thé board’s rejection of the well sites and their
return of the granis to. the vendor, the vendor applied for their
transfer before the Warden of the Oilfields from the company’s name
%o the vendor’s, and the field manager Willes consented to this being
done on opehalf of the company. * * * It does not seem that
even now the petitioners are willing that the 17 well sites should be
taken over. That being so, it is difficult to hold that the vendor has
committed such a breach of the original agreement in this respect, as
would justify the court in winding up the company. Prior to May
1918, while the petitioners controlxed the company they had refused
to take over Zhe sites, and failed to take any steps *o get the price
lowered on any ground of delay, in the belief that the sites were of
-little or no value. ‘Subsequently when vendor got control of the com-
pany, and the sites were proved to be of value, the vendor got . his
ziominees to adopt the same policy, and to refuse to take the sites.
Finally he got the company after the petition was filed to endorse this
action at the géneral meeting of 19th August 1918, (exhibit E 8).
However improper and reprehensible the action of the vendor may
have been in many respects throughout the transaction, I do mnot con-
sider that it constitutes an adequate ground for wiiding up the com-
peny under section 162 clause VI. This is the main ground in the
petition, ' C

The fifth ground charges the vendor with abuse of his position as
managing Cirector and company’s agent to gain peraonal advantdge
at the expense of the company by using the company’s materials and
tools to drill and equip the weils which are now his proper:y. I have
already held that the drilling was done at ihe instance of the vendor,
‘and under ‘his directions as he was the only. difector resident at ’
Yenangyaung. I do not see anything wrong or. adverse to the com-
pany’s interésts in demonstrating the value of these properties. At
this time there is no indication that the vendor had formed the design
of drilling the wells at the company’s expense, and then getting the
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company to reject them so that he could carry on an oil busiress in-
dependent of the company. He voes not dispute his liability to pay
for the waterials and tools used, but claims that the company has got
more than the value f these in the oil won before 19th July, 1916.
This is a matter of accounts, and not a ground for winding up.
It is argued for the respondent B. N. Singh that he has comritted
no breach of clause V of the principal agreement as there is a neces-
sary inference that carrying on business bas no reference to the well
sites named therein. I can discover no such inference in the agree-
ment, and the words of the clause are in no way ambiguous. It i
further urged that as the company failed to take the wells tendered,
. the vendor was forced to work the wells to save serious loss, pendiug
settlement of the cuestion. This might be important, if I were
assessing the damages. On the facts before me, there seems to he
a substantial breach of elause V, but such a breach in my opinion
does not justify a winding up order under section 162 clause VI.

The seventh ground relates to vendor’s action in regard to the
12 free sites which we have seen were accepted ‘with the concurrence
of vendor on the 29th December, 1911. (Exhibit F. 2.) Vendor
obtained from the board the titledeeds of these well sites for the
purpose of protecting the company’s interests in certain litigation
with the Burmah Oil Company, Limited. Vendor claimed the “wells
as his own in his written statement, and endeavoured to get the
warden to transfer the wells to his name. It is pleaded for re-
spondent that his claim in the written statement was a ruse de querre
to ‘defeat the claim of the Burma Oil Company. This explanation
might be of some weight if the vendor had offered it to the directors
at the meeting of the 17th March 1917, (exhibit C. 26), but instead
he states that his undertaking was to make over these 12 well sites
on the company taking over and issuing shares for all the wells>
‘With justice the vendor is accused of the grossest breach of faith
in this matter. But at most it is a fraud that did not succeed, and
as such it is not a ground for winding up the company under sec-
tion162 clause VI. '

The eighth ground relates to the substitution of well No. 38 for
No. 46. A great number of exhibits has been put in regarding this
question and the time spent on it was out of proportion to its im-
portance. Both wells are specified in schedule 1 of the principal
agreement, but well No. 46 was delivered to the company, and the
vendor got 5172 shares in payment in 1908, One Po Ya claimed
‘a half share in this well, and filed a suit early in 1910 which
vendor compromised in May 1910. The well was giver to Po. Ya,
and he was to pay vendor Rs. 22,500/-. Vendor said nothing to the
board about the well till August 1920, when he mentioned that there
was a claim by-a Burman to.this well, but said nothing about the
compromise as he certamly should have done. Mr. Paton, a director,
heard about the compromise in March 1917, and no doubt was not
favourably impressed by the conduct of his co-director. Vendor offered
either to buy out Po Ya, or to present another well in lieu of No. 46
(exhibit 8 C). Mr. Cowasji was for accepting one or other alternative,
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but Mr. Paton was not satisfied. I need not go in details into the
board’s attempts to deal with the cancellation of the shares issued
in respect of No. 46 which do not seem to have been very svccessful.
They resolved to charge him interest on the face value >f the shares
vig. Rs. 51,720. This they probably would have been entitled to do,
if they had resolved that the issue of 5172 vendor’s shares in respect
of well No. 46 was for no consideration, or for a consideration that
had totally failed, and must consequently be charged for like other
- cash shares. Ultimately the new board (Halkar's) agreed to accept
well No. 88 in lieu of No. 46 and abandoned the claim for interest
from the vendor. "There is nothing before me to show that well
No. 88 is less valuable than well No. 46.- If vendor had, like an
honest man, informed:the board of the claim brought in 1910, no
one could have taken serious exception to the substitution of one
well for another. But neither this nor the vendor’s concealment of
the Burman’s claim, and the compromise constitutes a ground for
winding up under clavse VI of section 162.

4

As regards the ninth and tenth grounds, the managing agents
since the formation of the company have been Messrs. Wightman &
Co, 'who also act as secretary to the company. One of the first
directors Mr. Paton, was a member of this firm and tso of tine
petitioners Messrs. Nuding & Lock are members of the firm. The
vendor regards the managing agents as hostile to him, and has used
his best endeavours to have them removed. His direct efforts having
failed, he carried a resolution removing the registered office of the
company from Rangoon to Yenangyaung. But as this involves an
alteration in the memorandum of association, it is imoperative with- .
out the sanction of the court, which has not yet been asked for.
However ill-edvised the vendors actions ‘may have heen asked for.
these respects they do not.seem to be going beyond his legal rights
"as the predominant shareholder and as such controller of the company.

As regards the eleventh ground, the vendor having failed directly
to rid himself of the managing agents has forced them to give notice
of resignation by reducing the Rangoon office to a nullity. It is
alleged by the petitioners that since 1st June, 1917 no stores account
has been furnished to the managing agents, and since 1st June 1918
no account of cash transactions has been furnished. -The facts are

" not denied by the respondent, and to my mind constitute one of the
most serious charges against the vendor. Whether he likes it or not,
Rangoon is the headquarters of the company. where the board of
directors, meets, and where the secretariat office of the company
is situsted. To cut off the head office from all sources of informa- -
tion regarding the assets and expenditure :of -the company, is so
indefensible that if only the vendor’s interests were . ¢cincerned . I
should be inclined to direct that the company be wound: up, as the
légal remedy for this flagrant abuse of . power is not very clear,
and probably not very effective. There are however a large body
‘of shareholders unconnected with the vendor whe do not ask for the
extinction of the company. Under the circumstances to extinguish
a flourishing company would require the most abundant justification.
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And bad as .the vendor’s conduct in this respect is admitted to be,
I do not think that it is sufficient.

I shall deal very kriefly with the first three grounds as it is not
seriously argued that by themselves they would justify an order
for winding up.

As regards the juggling with shares it is pointed out that the
vendor has placed 1,01,000 shares in his wife’s name and 8,500 in
his brother’s name in order to evade the limitation in voting power
on vendor’s shares held by vendor. Vendor was restricted from
alienating shares for the first three years after incorporation. After
the lapse of this period he could transfer shares without restriction.
And it is pointed out that che vendor and his family hold more shares
in the.company to-day than at the time of incorporation. This
strongly points to his confidence in the company, as well as the
fact that he has not sought to make money out of the public after
the usual manner of the unscrupulous large vendor shareholder.
I am asked to hold that the wife and brother are benmami holders of
these shares for Baij Nath Singh, the real holder. If this were an
application to decide what voting pewer the wife’s and brother’s
sliares cacried, I would decide the question. But I decline to do so
in the present proceedings, as the vendor was not acting unlawfully
in transferring his shares at the time that he did, and th> question
cannot affect the application now made.

As regards juggling with the board of directors it is admitted
that vendor used his influence to increase and decrease the number
of the board, to outvote, and get rid of directors who did not vote
according to his wishes, and that he caused 500 of his shares to be
registered in the name of one of his nominee directors. I was asked
to infer that the same thing had happened as regards Halkar’s and
Naikwara’s shares. With segard to the latter, w.fter a reference
to the transfer register, and the several different periods when shares
were registered in their names, or transferred by them, I am unable to
draw any such inference. I am veferred to vendor’s conduct in making
Willes, the field manager, a director after he had been dismissed
by the board for alleged misconduct, and in making Mahabir Singh
a director while occupying the relatively menial position of a store-
keeper at the oil fields. All this might justify a Rangoon shareholder
losing confidence in the vendor’s intelligence or business integrity.
But the court has no more disciplinary powers over a shareholder in
exercising his right of electing directors, than over parliamentary
electers in choosing members of the legislature. In both instances,
they may be swayed by unworthy motives, and may not choose fit
and proper representatives, but-for such action-there is no legal
redress. In my opinion the facts proved in connection .with the
second charge form no ground for winding up. There is nothing in
his acting as managing director when his period of office had expu'ed,
on in his acts as managing director apart from. “those already con-
. sidered which would justify an order for winding up.
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I a1 asked by the petitioner’s advocate to consider the cumulative
effect of all the charges admitted o proved, which if too weak singly
are sufficient when taken together. It is also urged that if recourse
is had to suits, some eight suits would be nccessary *o obtain the
redress claimed. Reference has been made to Lord Davey’s judgment
in Burland ws. Earle (7) and it is argued that internal fraud such as
unconscientious conduct of the directors in conducting the company’s
business would not give a right of action to the petitioners who
are minority shareholders, and conséquently if they canmot invoke
section 162 clause VI; they have no remedy. But what Lord Davey
had in mind in fixing the limits of the dissentient shareholders’ rights
tc sue was that all other questions had to be settled by the domestic
forum. He was not contemplating that conduct which .though not
fraudulent enough or unconscientious enough to~justify a scparate
suit would be enough to justify the much more drastic and extra-
ordmary remedy of extinguishing the company. Nome of the cases
cited in which orders for winding up have been  granted on the
petition of minority shareholders bears any resemblance to the present.

Lack of precedent is not a reason for refusing to act, but it sug-
gests greater care before actmg Associations Wlth lnmted Liability
have been constantly growing in number and power in the commercial
life of the United Kingdom during the past eighty years. If facts’
similar tc those in the present case constituted adequate ground for
winding up a company, we should certainly expect to find many such
cases reported.  That there are not such cases is because winding
up is ‘an ‘extraordinary remedy to be resorted to in extreme cases
to put an end to an intolerable situation.

Taking all the facts into consideration, I am not satisfied that it
would be just and equitable to hold that the Nath Singh Company,
Limited be wound up. The petition is accordingly dismissed. But
the conduct of Baij Nath Singh in conrection with a great many of
the matters in issue has been so improper and unconscientious that I
depart from the ordinary rule that costs folllow the event, and I

"direct that each party bear tneir own -osts. Mr. Clay’s costs are to
sbe paid by the company.. : :

IN THE CHIEF COURT OF LOWER BURMA.
Crvirn REGULAR No. 822 or 1918.

BURMA RAILWAYS COMPANY LIMITED and othars,
PrainTIFFS,
s.

BANGOON MUNICIPAL. COMMITTEE .. DEFENDANT.

(7) L. R. 1902, A. C. 88.
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Before Mr. Justice Robinson.

For defendant—Mr. Lentaigne.
For plaintiffs—Mr. Giles.

19th June, 2919.
Nuisance—Statutory authority—Injunction—Compensation in damages.

Burma Municipal dct (Burma dct III of 1898) scction 98 (2). Provision
of sites for the deposit of refuse, rutbish and offensive in matter—=Section
146. Compensation out of municipel funds. Costs—Ewpert’s fees.

The burden of proving that the legislature intended to take away
the rights of individnals lies on the party asserting such intention.

Metropolitén Asylum District vs. Hill 1880, L. R. 6, A. C. 168 for-
lowed. :

Where the legislature imperatively directs thot a thing shdll be done
the doing of which if authorized by the legislature, would entitle any
one to an action, the right of action is taken away.

Hanmersmith and City Railway Company vs. Brand L. R. 4, H L.
171 followed. ‘

A party seeking to justify a nuisance on the ground of statutory
authority must show (a) imperative orders of the legislature, and (b)
that the orders could not possibly be carried out without infringing
private rights, and committing the nuisance complained of, so that the
legislature may be held either expressly or by necessary implication
to have authorized the commission of the nuisance.

A plaintiff who has established that his common law rights have
been violated is entitled to an injunction to prevent a recurrence of
that violation, and damages may be given in substitution for an in-
junction only if (1) the injury to the plaintiff’s right (a) is small (b)
is capable of being estimated in money, (c) can be adequately -com-
pensated -by a small money payment, ard (2) it would be oppressive
" to the defendant to grant the injunction. .

Shelfer ws. City of London Electric Lighting Company, 1895, L. R.
1 Ch. 287, followed. ’

The fact that the legislature has provided for the payment of com-
pensation for damage caused by the exercise of statutory powers does
not of itself.take away the right to-an injunction.

The words “ refuse, rubbish, and offensive matter,” in section 98 (2)
of the Burma Municipal Act include nightsoil.

Section 98 (2) of the Burma Municipal Act imposes on the munici-
pal committee an imperative duty of providing sites and places for the
deposit and disposal of nightsoil. '

The general provision in section 146 of the Burma Municipal Act
for payment of compensation does not take away the right to an
injunction.
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An expert witness who has conducted elaborate and technical ex-
periments and investigations ought to be allowed special expert’s fees
as parts of the costs in the case.

JUDGMENT.

Rozrinson, J—The defendant committee have since 1890 occupied
a plot of land in the angle between Strand Road and First Street and
in 1891 they established thereon a nightsoil depot. The plaintiff
railway company occupy a plot of land the other side of First Street
to this depot and they have erected thereon jamadars’ and clerks’
quarters for occupation by members of their staff. The second and
third plamm& are goods clerks in the empioy of the railvay company
living in these quarters which abut on First Street. The quarters
were erected some two years after the nightsoil depot.

,é; .

Early in 1908 the railway company began to complain of the smell
from the depot and on the 3rd February, 1908, wrote to the health
officer saying that the smell had been actually getting worse and had
latterly increased to such an extent that the clerks had vacated their
quarters and men could not be induced to live there. On the 11th Febru-
ary the health officer replied hat there is bound to be u certain amount
of nuisance in connection with a nightsoil depot; he admitted that the
nuisance had been worse on two or three occasions recently because
of blockages having occurred, but said his department was doing its
_very best to diminish the nuisance complained of. On the 29th May,
1908, the railway company again wrote to him that the stench was
reported to be unbearable when the nightsoil carts were being emptied
as the prevailing wind blows from the receiver towards the quarters;
that it had also been reported that during the last year or so there
had been a considerable increase of sickness, especially bowel com-
vlaints in this area which was put dowr to the smell. It was stated
that the chief medical officer of the railway was of opinion that the
present state of affairs was not merely a nuisance, but dangerous to
the health of the surrounding community, and it was asked that the
municipality shéuld take active measures io abate the nuisance. - On
the 8th June the health officer replied that the problem of disposing
of -the nightsoil of a very large area with the least possible amount -
of ‘nuisance was obviously a difficult one, and that its solution was -
likely to be expensive. He said that the engineer wus preparing -
plans and estimates for such a reconstruction of the depot as would
probably greatly diminish the nuisance complained of.

There the matter seems to have rested for the time being, but on
the 12th December, 1910, the railway company wrote forwardmtr a
letter from their chief medical officer and asking that active measures
to abate the nuisance complained of might be take at an early date.
The chief medical officer, who stated that he had visited thedepot
while operations were being carried on, expressed the opinion that it
amounted to a nuisance which rendered the quarters uninhabitable:
that the nuisance has not in any way diminished, and that if the
nightsoil depot continues to be used that portion of the railway land
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should not be used for railway quarters. The health officer replied
on the 28rd December, 1910, that trom their nature it was impossible
to render nightsoil depots entlrelv free from offence but the chief
engineer had recommended alterations which it was hoped would be
sbortly carried out and should considerably minimise the uuisance.
There again in the matter was allowed to rest, but on the 28rd March,
1914, the railway company wrote to the presxdent of the mumclpahty
calhng his atteution to the previous correspondence by which they
had been endeavouring to.get som-~thing done to- improve the staté
of affairs and saying that each time they had been put off with pro-
mises. They stated that their chief medical officer had again reported
that nothing whatever had been done to do away with ‘the nuisance
which was a very seiious. one, and rendered the quarters uninhabit-
able, and asked what the committee proposed to do in the matter.
On the 4th April the secretary «of the municipality replied that the
mun;c1pahty had made several costly experiments at another depot
with the object of mitigating the nuisance bul that the results had
so far disappointed expectations: that further experiments were being

tried: that if they proved successful they would be introduced at the .

depot at Keighley Street: that in the meantime very strict supervision

was kept over the work carried out at the depot, and that everything.

that could be dcne to reduce the nuisance was being done. On the
8th May the railway company again wrote that the matter seemed
to be no nearer solution than when it was first raised and reiterated
that the depot was a nuisance and rendered the quarters uninhabit-
able, and that if the nuisance could . not be mitigated within three
months it would be necessary to appeal to higher “authorities against
further use of the site as a depot for dumping the nightsoil. On the
3rd December, 1914, the railway company forwarded another report
from their chief medlcal officer and asked if the committee wished to
make any remarks on the subject before the matter was placed in
the hands of their lawyers. On the 7th December the committee
replied that they cculd not admit that the condition at the depot were
as bad as represented, or that it was indifferent with regard to effect-
ing any reasonable improvement that may be suggested. It was said
that it had been decided to repave the depot with stone setts which
would result in a considerable abateruent of the nuisance and that
until some practical alternative to a nightsoil depot, was suggested the
municipality was.not in a position to ﬁxspe'lse with them. On the
16th March,- 1918, the railway wrote giving notice of suit under
section 42 of the ~Burma Municipal Act for an injunction to restrain
the nuisance and for damages by way of compensation.

The ‘plaint sets out the existence of this depot for the purpose of
transferring nightsoil from carts to the’ mummpal drains. It alleges
that such transfer takes place every night and gives rise to an intoler-
able stench and noxious vapour which spread themselves over the lands
of the plaintiffs, corrupting the air and rendering the quarters unfit for

human habitation. It alleges that the cause of action is a contmumg?z
cause and prays for &’ mJunctlon restrammo- the defendant commit-

tee from so maintaining and conducting such depot as to constitate °

a nuisance: such further and other relief as on the premises shall |

S
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seem just, and for the costs of the suit. The municipal committee
in their written statement deny the allegations of fact as to the stench
and mnoxious vapours; demy entirely that the quarters are rendered
unfit for human habitation; allege “that every care is “akén that no
unreasonable smell shall arise. They admit that the railway company
had called upon them to abate the nuisance and, they plead that the
plaintiffs are not entitled to succeed by reason of their acquiescence
and delay in taking action and by the fact that the; are barred by
limitation. They plead that plawtlﬁs are not entitled to an injunec-
tion as the balance of public convenience requires that the operations
complained of shall be carried out and by reason of the fact that no
more suitable place exists in Rangoon for transfer of sewage from
the nightsoil carts to ihe sewer. They plead that no cause of action
ies against them by reason of statutory authority given for the pro-
vision of the said site for disposal ofssewage. Lastly they plead that
the operations have been carried out lawfully, in"good faith, and with
due care and attentioi, and that therefore, no suit is maintainable.

I framed issues as to whether a nuisance was committed, as to
whether the defendant committee were exempted by statutory auth-
ority from ‘being sued, as to-the question of the balance of public
convenience, and as to whether section 42 A of the Act jastified the
plea that no suit. was maintainable.

I will Brst deal with the question of statutory authonty as given
by the Burma Municipal Act and whether the defendant committee
is therefore not lable to be sued for an injunction The -defendant
committee claims that the Act imperatively requires them to provide
for the disposal. of offensive matter: that to do so is mot possible
without creating some nuisance and that this must have been realized
by the“legislature which therefore when enacting this provision must
have contemplated interference with prlvate rights. It urges that its
operations are uot for gain, but solely {or the public benefit, and that
in respect of nightsoil their duty is so obviously imperative, that the
rights of individuals must be subordinated to the advantage of the
community as a whole. The general principle on which this claim to
exemption rests is well recognized and has frequently received judicial
expression. In respect of Acts giving powers to construct a railway
it is pointed out by Lord Halsbury, Lord Chancéllor, at the end of
his judgment in the -London and Brighton and South Coast Railway
“Co. ws. Truman (1) that “they were assumed to establish the propo-
sition that the rallway might be made aud used whether a nuisance
were created or not.” And this is so although the railway company
work for the gain of its shareholders as a commercial adventure.
There is next the case where powers are given to companies, such
as, gas and electric lighting companies. In respect to them mno such
assumption can be _made.' - It is true their operations ‘may result in
great convenience to the public at large, but they are carried out
pmmanly for the pecuniary advantage of the shareholders, and it is
for them to prove affirmatively the exceptmn they may claim. ~ Lastly

(1) 1886, L. R. 11, A, C, 45,
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we have the case of corporations and public bodies not working for
private gain but primarily for the public good. In the case of the
last class, amongst which a municipal committee is included, no right.
to create a naisance, ur to interfere with private rights is to be as-
smed, and it must be proved that they are entitled to exemption
from an action to restrain them. The onus of proving this is on
them, and it cannot be claimed that they come without proof within
the rule allowel in the case of Railway ‘Acts. To establish. this it is
sufficient to refer to passages in the judgments in the Metropolitam
Asylum District vs. Hill (2) where Lord Blackburn says “ It is clear
that the burden lies on those who seek to establish that the legis-
lature intended to take away the private rights of individuals, to
shew that by express words, or by necessary implication, such an
intention appears,” and Lord Watson says, “The onuc of proving
that the creation of a nuisance will be the inevitable result of carry-
ing out the directions of the legislature, lies upon the persons seekmcr
to justify the nuisance.” As to the law applicable to the claim to
exemption that is made, it is set out clearly in this authority and I
need not refer to the other cases in which it has also been laid down.
Lord Selborne, lord chancellor, deals with the Act then under con-
sideration and he says, “If express words, or necessary implication
and intendment, must be shown, in order to authorize the Poor Law
Board, or any managers of an asylum, to create a nuisance, in the
exercise of the discretionary powers given to them, I can find none
in this statute. The result is; (1) that this Act does not necessarily
require anything to be done under it which might not be done with-
out causing a nuisance: (2) that as to those things which may or
may not be done under it, there is no evidence on the face of the Act
that the legislature supposed it to be impossible for any of them to
be done (if they were done at all) somewhere and under some circum-
stances, without creating a nuisance: and (8) that the legislature has
manifested no intention tha* any of these optionazl. powers, as tn
asylum, should -be exercised at the expense of, or so as to interfere
with, .any ‘man’s private rights” and again “ If the legislature bad
authorized some compulsory i.nterferencc with private n,_,hts of pro-
-perty, within local limits -vhich it might have thought fit to define,
for the purpose of establishing this abvlum to be used for the recep-
tion of patients suffering. from smallpox or other infectious disorders,
and had provided for compensatmn to those who might be thereby
injuriously wffected (in such cases and under such conditions as it
might have prescribed) the present case might have been like Rex
- vs.. Pease (8) and the Hammersmith and City Railway Company vs.
Brand (4). No person outside the statutory line of compensation,
even if the use of the asylum in the manner authorized by the statute
bad been productive of serious damage to him, could then have ob-
tained ‘any relief or remedy, upon the footing that what the statute
authorized was a legal nuisance to himself, or in itself an actionable

(2) 1880, L. R. 6, A. C. 193.
(3) 4, B. and Ad. 80, 2, L. J. M. C. 26.
(4) 88, L. J. Q B. 265, L. R. 4, H. L. 171.-
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wrong. But the case is different, when (as here) no interference at
all with any private rigats is authorized, and mno place or limit of
space, is defined within which the establishment of such an -asylum
is made lawful.” Loxd Blackburn says, “ I chink that the case of
The Harmmersmith and City Reilway ws. Brand (4) in your Lord-
ship’s House, settles, beyond controversy, that where the legislature
directs that a thing shall at all events be done, the doing of which,
if not aunthorized by the leomslature, would entitle any one to an‘
action, the right of action is tak:n away. * * * * The legis-
lature has very often.interfered with the rights of private persons,
but in medern times it has generally given compensation to those
injured: and if no compensatmn is given it affords a reason, though
not a conclusive one, for thinking that the intencion of the legislature
was not that the thing should be done at all events, but only that
it should be done, Wlthout injury to others. What was the inten-
tion of the legislature in any particular Act is a question of the con-
struction of the Act” Lord Watson, after pointing out that it was
ot asserted that express power or authority to that effect had been
given by the Act but that the contention has been that, having regard
to the nature of the public duties laid upon the appe]lants “and the
necessities of the case, it must, on a fair construction of the Act,
he held that legislature did intend them to exercis:, and authonze
them to exercise, such powers, says, “I see no reason to doubt that,
wherever it @an be shown to be matter of plain and necessary implica-
tion from the'dansuage of a statute, that the legislature did intend
to confer the spefific powers above referred to, the result in law
will be precisely the same as if these powers had béen given in
express terms. And I am disposed to hold that if the legislature,
without specifying either plan or site, were to prescribe by statute
that a public body shall, within certain defined limits, provide hos-
pital accomodation for a class or classes of persons labouring under
infectious discase, no injunction could issue against the use of -an
hospital established in pursuance of the Act, provided that it were
either apparent or proved to the satisfaction of the court that the
directions of the Act coulu not be complied with at all, without
creating a nuisance. In that case, the necessary result of that which
. they have directed to be done must presumably have been in the
" view of the legislature at the time when the Act was passed. On
the other hand, I do not think that the legislature can be held to
have sanctioned that which is a nuisance at common. luw, except in
the case where it has authorized a certain use of a- specific bullding
in a ‘specified position, which cannot be used without occasioning-
a nuisance, or in the case where the particular plan or locality not
being prescribed, it has imperatively directed that a building shall
be provided within a certain area and so used, it bemg an - obvxous
or established fact that nuisance must be. the result - Then after
dealing with the question of onus he continues: * Their justification
depends upon their making good these two propositions; in the first
place, that such are the imperative orders of the legislature; and in
the second place, that they cannot possibly obey those orders: w1th—
out infringing private rlcrhts
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I will next consider the provisions of the Burma Municipal Act to
see whether they are such as justify the claim of the defendant
committee in the light of these expositions of the law applicable.
Section 98 of the A~t provides for special conservancy in certain
towns and lays down that the committee of any municipality to
which the local government may apply the provisions of ihe scetion
shall provide for the cleansing of all street-drains and public places
within the limits of the municipality, and the removal therefrom
of all refuse and rubbish and shall provide for the removal of all
house refuse. Subsection 2 enacts—°‘ The Committee shall provide,
within the limits of the municipality, sites and places for the coliec-
tion, deposit, or disposal of all refuse, rubbish, and offensive matter:
Provided that the local government may require the said commitiec,
in liew of, ur in addition to, such sites and places, to provide sites
and places for such deposit and disposal beyond such limits.” - Sub-
section 3 empowers the committee to require owners or occupiers
of premises to provide proper receptacles for cellecting and keeping
refuse, rubbish, and offensive matter prior to removal. This section
‘'was applied to the municipality of Rangoon on the 1st July, 1908.
* Subsection 2 is clearly imperative in its terms and the committee
is left no option. It has to provide sites and places for the dis-
posal of effensive matter. A discretion is given to the committee
as to the exact location of such sites and places, but, they must be
within the limits of the municipality. The provision shows that it
was recognised that it might become necessary to require the com-
mittee to provide such sites and places beyond municipal limits in
lieu of one or more of those provided within those limits.

Mr. Giles argues that this section does not deal with nighisoil.
at all: that it and section 97 are joined under the eme subheading
“ Deposit of offensive matter ” and that both sections refer to refuse
and rubbish from streets and houses. He argues that nighisoil is
not dealt with as offensive matter but as sewage and provided for In
scetion 112.

“Sewage ™ is defined in section 2 (9) as meaning nightsoil .and
other proper contents of water-closets, ete.” and the expression of-
fensive matter is not used in the dennition. ‘ Sewerage-connection ”
is defined in section 2 (11) as including “ (2) any sewer between
any water-closet, etc. on the one hand, and any sewer set apart by
a committee for sewage and other offensive matter on the other
hand.” Section 150 speaks of “the water of any sink, sewer or
cesspool or any other ofiensive matter,” and “section 151 speaks of
“ nightsoil or filth or any noxious or offensive matter.” It is not
used in the sections as something different from nightsoil and the
like, but, as a general term ex majori caulcla to cover possible
omissions. It is urged *hat there-are many provisions relating to.
sewage, latrines, cesspools, nightsoil, and the like; and that he in-
clude it here with house refuse and rubbish which might become
offensive is at least strange. It may be that the drafting of the
Act is ‘open to criticism. In fact, it has been criticised by both
sides in this case, but I sce no reason to doubt that in this section,
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which would not apply to all municipalities, it was used as a
general term to cover all offensive matter and that it does cover
nightsoil. It is said that it is already provided for in section 112,
but that section is permissive and deals with removal frcm buildings,
lands, or receptacles and is intended to provide a right of entry for
this purpoese. It does not deal with the disposal of the matter re-
moved. Before a ‘committee can impose a scavenging tax it has to
make provision for removal, and: dlsposal but it may remove with-
out imposing 2 tax. I must therefore hold that section 98 (2) does
apply to the matter is dispute .and it imposes an imperative duty on
the committee to provide sites and places “for the disposal of nightsoil.

The Act clearly does not permit a nuisance. to be commnif:dm i.he
disposal of nwhtboxl in express terms, and the riext question is
whether the nuisance was so -cerfain a consequence that it must be
assumed that the legislature realized, when passing the Act, that
the imperative duty irposed could not be performed without creat-
ing a nuisance, that is, without interfering with private rights.
Lord Blackburn said in the Metropolitan Asylum District vs. Hill (2).
“If it be the -fact that such an asylum must be a nuisance, unless
on a site so-extensive as to keep .all Mabilations at a considerable
distance, it may be that such a site cannot be obtain~d at all in the
- metropolis, or only at a cost so enormous as tc make it practically
impossible. If that is the case it might be for the consideration
of the legislature whether the certain danger of infection, from
leaving the infectious sick paupers where they fell ill, exceeded that
which would arise from a well-regulated hospital erected in another
place, to such an extent that it was for the public benefit that this
latter risk should be run, and whether the rights of the owners of
property there should stand in the way of such a public benefit, or
should be made to give way, with or without compensation.” And
so in this case if it is established, or <an be held that the depot
cannot be used without causing nuisance it may well be that the
legislature held that the public advan’catre so far exceeded the injury
to private individuals that tle latter must give way.

For the defendant committee *t is argued that the imperative duty
lmpoaed is to dispose of oifensive ma’cter, that is, matter which re-
-mains, of necessity, offensive; and theréfore a potential source of
nuisance until finally disposed of: that the evidence, and especially
the experiments made, show that it cannot be disposed of by any
known method, and the exercise of every care and precaution with-
out causing a nuisance: that there is no provision such as there is
in many Acfs, that no nuisance shall be caused: that the legislature
must have contemplated the extension of the town, and it has provxded
for compulsory compensation in cases where the person 1113ured is .
not in default. : -

It is not lightly to be assumed tha* the legislature intended to .-
take away private rights even in the case of a body acting solely
for the benefit of the community as a whole. It is to be noted that
section 98 (2) required -the provision of “sites and places™ for the
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disposal of this offensive matter, and therefore it is no doubt the
case that some such method of removal and disposal as is in use
was conwemplated and not a disposal by a sewer system. Even in the
arca .dealt with by this depot there is a portion that is within the
sewered area of Rangoon, but in that portion* no less thar 580
latrines exist, the contents of which are disposed of at this depot.
1t is no doubt right to assume that the possibility of the extension of
the residential area of the town was present to the mind of the legis-
lature and that a depot so situated when first fixed as not to be a
nuisance might later becorme a source of nuisance; but there I think
the argument must stop. It capnot be cavried further to show that
therefore the probability of a nuisance was such that it must be as-
sumed that it was the intention to take away the right of action: The
proviso to section 98 (2), in miy opinion, establishes the contrary
inference for it retains a power in the local government, when the
necessity arises to require the committee to fix a site or place outside
municipal limits in liew of one or more of such depots. This makes
it all the more essential for the committee to establish affirmatively
that private rights were deliberately taken away.

As to compensation section 146 is relied on. It provides that the
committee may make compensation out of the municipal fund to any
person sustaining any damage by reason of the exercise of any of its
powers.and that it shall make such compensation where the person
sustaining the damage was not himself in default. It goes on to pro-
vide that any dispute as to the amount of any compensation shall be
settled in such manner as the parties may agree upon, or in default
of agreement in the manner provided by the Land Acquisition Act so
far as the provisions of that Act can be made applicable.

Mr. Giles urges that this section is only intended to enact the fund
out of which compensation, #llowed by the Act in various other sec-
tions, is te be pa‘d. He refers to sections 91, 94, 118, 119, 120,
123 and 132 and argucs that any other interpretation makes it super-

. fluous. I do not think the argument can be accepted. General provi-
sions for compensation are uot unusual and there is no such necessity
for specifying the fund out of which compensation is to be paid-as
to account for its enactment for that purpose alone. There is mo
doubt a mandatory provision for payment of compensation where the
person injured is not in default, and it would cover the present case
but it is not enacted particularly for this matter. Piovision for the
payment- of compensation is undoubtedly an important factor to be
weighed in deciding the question now under consideration. It has
frequently been held that the absence of a provision for compensation
would mzke it most dificult to establish the proposition contended for.
But it has never been held that the presence of such a provision
ipso facto established the intention to take away private rights. It
is said that the provision for acquiring the land shows that the legis-
lature contemplated a nuisanc.. The provision is a general one in-
tended to apply to many and varied instances and may not therefore
I think be so used. The result of acquiring the railway land would
only dispose of one out of many possible claimants, and might well
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result in the committee having to zequire, at great cost, lands it did
not require, under pena;ty of closing the depot, moving the local
government and then acquiring sites outside the municipality.

We have then andmperative duty, and a general provision for com-
pensation which does not carry as much weight as a special provision
to meet the particular case.

Next there is the allegatlon that these depots cannot be carried on
without creating a nuisance. It is said that every effort has been
made to abate the nuisance but that no method has been found, or is
known to exist by which a nuisance can be avoided. The method
employed is as follows. Nightsoil is collected and removed to the
depot in carts. At the depot there is an ulley way runrving due.east
and west from First Street on the one side to Strand Road on the
other. The alley way has walls about four feet high on each side,
and in the middle, and about twenty-five feet from First Street, there
is a manhole «connecting with the end of one of the main dlsposal
sewers of Rangoon. The walls at this manhole are raised eleven feet
and are surmounted by a water tank to which are attached two hoses.
Qver the manhole is 2 horizontal grid with narrow parallel bars, and
lower down there are two more and neerly vertical grids. The carts
ceme up the aliey way and stand over the first grid, the top is opened,
and 2 hcse pipe inserted which carries water into the cart to wash
the contents out through an opening in the bottom of the cart. The
second hose plays on the matter falling on the grid to wash it down
through the grid without delay. Carts' coming from rative bustis
contain various extraneous matter besides nightsoil such as sticks,
broken stones, grass and broken bottles which cannot be allowed into
the sewer and the grids are intended to hold them wup. To separate
them from the nightsoil they are played on by a strong current of
water. When cleansed they are removed to an ordinary day conser-
vancy cart standing outside the wall. The cart is then throughly
washed down, and an antiseptic used, and then passes on.

The shaking up of the nizhtsoil in the carts on their way to the
depot generates a quantixy of noxious gas which is released when the
lid is opened. This is blown by the wind and is said to cause a very
foul smell which is an intolerable nuisance to those residing to wind-
ward of the depot. It is also said that the proceduve described causes
a vast quantity of bacteria to be wafted into the air which are carried
abour and are a source of grave potentlal danger to the health of the
reighbourhood. To remedy this nuisance experiments have been made.
A telescopxc tube was provided which could be connected with the
opening at the bottom of the cart so that the contents might be carried
under ground before being-released. This method was abandoned
because the extraneous matter often blocked the opening in the cart,
and had to be forced through by bamboos. It also blocked the pipe
and could not be moved without opening the lid or disconnecting the
pipe so that the smells were let loose It does not seem that these
difficulties should have been insurmountable.

The next experiment was an enclosed chamber with a tall chlmney
and a fan to create an indraught. It had doors at each end 10 feet
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by 8 feet for the ingress and egress of the carts, and were opened
only for that purpose. It was found that when the doors were opened
the noxinus vapour got out and the smell was as bad as ever. The
failure was due to the indraught not being strong enough and to the
doors being too large apparently. It was trxeé for four months.
Here again it would seem as if there was not sufficient cause to
abandon the experiment without further effort.

It is claimed that every effort has been made to avoid a nuisance
but that it is impossible. However the question is whether it was so
clearly impossible that it must be assumed that the legislature was
aware of this, and nevertheless imposed the imperative duty. It may
be taken that it was known that carts would be used, but these carts
need not be a nuisance. It the lids are properly fixed down the only
smell from the cart would be from matter carelessly spilt when filling
the capt. As to the disposal at-the depot it is clear that no method
was laid down and that the matter was left entirely to the committee.
I cannot hold it has been established that the legislature intended to
sanction the method then in use, or to control the committee in any
way. Nor can I find any sufficient ground for holding that the dis-
posal by carts at a depot was so certain to result in a nuisance that
it must have been in the contemplation of the legislature. Lord
Hatlierley, L. C., in the Attorney General vs. Leeds Corporation (5)

in dealing with the case of a sewer said, “ Yet the legislature may - .

have thought that the thing could be done (and, for aught I know,
it is not impossible it can be done) without creating a nuisance.” In
my opinion that is exactly the position here. In Jordeson ws. The
Sutton Southcoates and Drypool Gas Company (6) North J. held
that “ to.make-out their case the company must show that they can-
not without interference with the plaintiffs’ rights, do something they
are bound to do. They have not shown that in this case, and I must
therefore hold that this suit will lie against them.”

Before leaving this matter I think I ought to refer to the case of
Muhamed Mohidin Sait vs. The Municipal Commissioners for the City
of Madras (7) which was strcngly relied on by the defendant com-
mittee. It dealt with the use of a burial and burning ground. By
_their Act the commissioners were under a statutory obligation to open
burning grounds snd provision was made for compensation. A power
to acquire compulsorily land for such burning ground was also pro-
vided. It was held that no suit would lie and that the case was
governed by the principle enunciated in Truman’s case (1). The fact
which distinguishes that case from the present one, in my opinion is
that no allegation was made of any negligence whatever in the manner
of using thé burning ground, and further the method in which the
imperative duty was to be performed was not open to question but
was settled by long established custom and the habits and feelings of
the community.

(5) L. R. 5, Ch. Ap. 588.
(6) 1898, L. R. 2, Ch. D. 614.
(7) 25, M. 118.
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I will next deal with the other issue relating to the maintainability
of ‘this suit.

"It is said that by long acquiescence and delav plaintiffs arc barred.
I do not think there is any proof of either on the part of plaintiffs.
Objeztion was takéfFas long ago as 1908 and the committee promised
an abatement of the nuisance. This was repeated from time to time.
The nuisance, if it is. a nuisance, is 2 continuing nuisance and recurs
every might. In the Attorney General ws. Leeds Corporation (5) it
was held that though the sewer had been completed and in operation
16 years before proceedings were taken the court would interfere at.
the suit of the landowners and that was partly based on the fact that
it was a continually increasing evil. Again in Ogston wvs. The Aber-
-deen District Tramways Company (8) the .nmsanm.bqganw 1 ASB0,, .-
" it -got acute in 1886, and proceedings weére not taken till 1895,

As regards the argument based-ontheshalance of public conveni-
ence that is not of itself any ground on-which:#v hold that a suit
would not lie. It is a matter which, oader ‘eertain circumstances,

might possibly be taken inie csmmiderafion, in dealing with the inten-
tzon, to beaw‘l"!h}glshture, and this I have already point-
ed out and. Me dealt with.... NP

As to section 42A of the Act, that sectlon bars a suit in connection
with. acts lawfully done in ovood fajth and with due care and attention.
If the defendant committee was authorized to do what is complained
of in the manner they have done, the suit fails but if they have been
and are committing a nuisance not legalized, the section is clearly no
bar.

I have then to decide whether they have committed a nuisance. The
nuisance alleged is twofold:—(1) by reason of the unbearable smells,
and (2) on the ground of the potential danger to the health of those

esiding in the’ quarters

As to the former it is not denied that at certain seasons of the year
and when the wind is in the direction of the quarters there is a bad
smell. But it is said the resulting nuisance is very much exaggerated
and that such nuisance as therc may be is only occasional and does
not amount to a nuisance at law. The evidence is s*ranO'er diver-
gent. The chief engineer and Dr. Blake the officer in charge of the
conservancy cannot deny that in the hot w&ather and wken the wind
is in the southwest the smell is very bad. Any resident of Rangoon
who has the misfortune to meet ong of the nightsoil carts knows"the
almost overpowering stench that emanates from them. . Blake
admits that one must become aware of it long before you meet the
cart and remain aware of it, something like twenty yards after the
cart has passed. By the churmnc up of the contents, a large quantity
of noxious gas is evolved, and this when let loose at the depot must
give rise to an mtole*able stench. It may be that it is somewhat less
in the cold season, but that in Rangoon is a very short period. Dr.

(8) 1897, L. R. A. C. 111



VOL. XIIL. ] THE BURMA LAW TIMES. 75

Spence paid a visit at the end of December to the depot and says there
was no smell to speak of. In fact, he implies that even to windward
of the dump you had to seek for-it to become aware of it. But he
went once on’y and under the most favourable circumstances. He and
1], the other witnesses agreed that they would notgive there by reason
of the smell. On the other side we have the reiterated opinion of the
chief medical officer that the smell. was unbearable and made the
quarters unfit for human habitation. Major Whitmore and Dr.
Haynes described it as ““ overpowering ” and “ horrible.” They went
there in May and June which are said to be the worst months. The
second plaintiff deposed that he had to shut his windows to try and
keep the smell out, and that it was so bad as to cause him and his
family at time to vomit. Jt is a very great hardship to have to shut
out the breeze on hot weather nights and in the rains. Major Whis-
more’s evidence shows that when the wind is towards the quarters
therepis an overpowering sinell in First Street on which they abut.
When it is from the northeast or away from them, there is not much
smell in First Street. He expresses the opinion that the smell alone
must interfere with the comfort of those living in the quarters and
was a great nuisance to them. Dr. Haynes’s evidence shows the smell
was very bad, and at times horrible and it varied in intensity on differ-
ent occasions. He considers that.at night the depot made comfort
impossible for the inhabitants of the quarters. He also considers that
the area available there is far too small to avoid causing a nuisance.
In reply to this Dr. Blake says the smell gets less the further you
go from the grid and there is no smell in the day time. The smell is
worst when the lid is first opened, and decreases and is less in wet
weather. If the wind is from the northeast there would be no smell
at the quarters. e has to admit that the smell is a nuisance when
the wind is towards the quarters. He admits the smell from a pass-
ing cart is often sickening. If so, what must it'be when at its worst
when the lid is first opened? Carts weiting their turn would wait in
the road and those approaching from the First Street side would stand
practically outside the quarters, and that would be unpleasant for
those in the quarters. Even in the cold weather he admits there is
sometimes a smell at the guarters. '

The evidence establishes, in my opinion, that there is a an unbear-
able smell from “he depot. and when the wind is towards or even
partially towards the quarters, the smell must be a substautial, and
indeed a grievous interference with the comfort of those living in the
quarters. A smell which can properly and only be described as sicken-
ing or unbearable or overpowerin® or horrible is not a matter which
can be allowed to be a nuisance at one time and not.at another. It
cannot be argued that the disposal must so certainly result in a nui-
sance, that the fact must have been in the contemplation of the legis-
lature for the purposes of the statutory exemption, but is not one in
fact. The fact that there may be and possibly are days or seasons
of the year, when by reason cof the direction of the wind little smell
is perceptible at the quarters and that there is no smell in the day- .
time is not sufficient and 1 held that the depot is by reason of the
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smell complained of a nuisance in law to the inhabitants of the quar-
ters.

I do not propose to go deeply into the second ground pleaded. The
experts differ. Major Whitmore while admitting that a large num-
ber cf experiments“would be preferable, holds that those he made
justify an inference as to the likelihood of the dump -causing
bacterial infection. He considers it established that there is a mate-
rial increase in the number of bacteria in the air owing to the dump.
Colonel Pearce on the other hand considers there are mnot sufficient
data to form any opinion and he is not prepared to admit that the
increase of the bacteria can be said to be caused by the dump and not
come from anywhere else. It may be that the most obviously proba-
ble source is the dump, and that there are.more bacteria to be found
to windward of the dump than upwind from the dump. Major Whit-
more considers that the dump is a source of potential danger to the
health of the persons living in the quarters. It may be so, but. I can-
come, on the evidence before me, to no definite conclusion. If it is
such a source of danger it is all the more a nuisance, but even if that
"be held not estabhshed it is still a unisance. :

ing of am 1nJunc‘t'1tm, T W

in such serious consequences to the commumty in geperal.” It does

not deny liability to compensate in damages. Indeed it refers to the

express provision that damages shall be paid where the person in-

jured is not in default. That provision is however a general one and

not enacted for this particular matter. Plaintiffs have not asked for

damages and cannot be compelled to accept them in lieu of an in-
junction i ey have-established their right to an injunction.” In the -
>vase of the “Attorney General vs. Leeds Carperation (5) to which T

have already referred, an injunction was granted restraining the use

of a sewer unless and until it was not a nuisance. The same argu-

ment as to the public necessity was used but was rejected,and Sir -
W. H. James, V.C. said “I am not much impressed, as several of
my predécessors were not, by the danger t2 the health of the inhabit-
ants of the town if I interfere v.ith their sewage. I believe they will
find means of removing the sewage without the danger to health that
has been suggested: but at all events I think the people below -the
town have a right to say that a nuisance must not be created for
them:”

In Shelfer ws. the City of Londgn Electric Lighting Coy. (9) the
;. question wlether an injunction should be granted was fully consider-
ed. Their Lordships concurred in the dictum of Lord Kingsdown in
Imperial Gas Light and Coke Company wvs. Broadbent (10) “but
when he has established his right at law, I apprehend that unless
% there be something special in the case, he is entitled as of course to
4 an injunction to prevent the occurrence of the violation.”,

(9) 1895, L. R. 1., Ch. 287.
(10) 7, H. L. C. 600., 115, R. R. 295.
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It was said by Lord Lindley, I..J. “ The court had always pro-
tested against the notion that it ought to ailow a wrong to continue
simply Lecause the wrongdoer is able and willing to pay for the in-
jury he may inflict. Neither has the circumstance that the wrong
doer was in some sense a public benefactor (e. g. a gas or water com-
pany or a sewer authority) ever been considered ‘a sufficient reason:
for refusing to protect by injunction an individual whose rights are’
being persistemily infringed ” Lord Justice A. L. Smith in this case -
laid it down as a good working rule that: “(1) if the injury to the .
plaintifi’s legal rights is small, and (2) is one which is capable of
being estimated in money, and (8) is one which can be adequately -
compensaled by a small money payment, and (4) the case is one in
which it would be oppressive to the defendant to grant an injunction:
—then damages in substitution for an injunction may be given.” -
Moreover it has never been allowed to a wrongdoer to force a neigh-
bourhood to sell by persisting in continuing the wrong. This case
does not fall under the rule enunciated by Lord Justice A. L. Smith,
nor does it present any such special circumstances as would justify °
the refusal of the injunction to which the plaintiffs have established
their right. .

At the same ‘ime I am not unmindful of the possibility nor do 1
desire to minimize the fact that to prohibit the depot may result
in serious inconvenience to the public at large and I trust that the
order I propose to pass may render it possible, while supporting the
plaintiff’s right, to permit of a solution of the difficulty. If time is
granted it may be that the plaintiff company may come to an arrange-
ment whereby its land may be acquired without loss or the defendant
committee may be able to provide that thg depot be worked without.
causing the nuisance complained of or obtain legislation '%legaﬁzing;
the nuisance, or-if nomne.-of these: be. pobssible; the time will enable
the orders of the local government to be obtained, and the depot
to be removed to some place outside municipal limits without inter-
ference with the needs of the public.

I grant a decree that ar injunction do issue prohibiting the defen-
dant committee from so using this depot as to cause a nuisance to the
plaintiff company and those dwelling on its land; and further that
the said injunction be suspended for a term of six months from this
date with liherty to the defendant committee to apply, for good -and
sufficient cause, for such further period as to the court may seem
just. The defendant committee will pay the costs of the plaintiff com-
pany and in view of the complexicity of the case I fix advocates’
fees at 10 gold mohurs a day for seven days. '

Lastly 1 desire to record my appreciation of the care and skill
that counsel have devoted to this important case, and to thank them
for the great assistance they have given me. As to expert’s fees
I am not prepared to sanctior. them at present, as I believe the rules
do not permit of their being given in the case of government officials;
but I will reserve the point, and hear counsel both as to whether
they can be and as to whether they should be allowed in this case.
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8rd July, 1920.

~ I have now heard counsel. There is no objection to the grant of
expert’s fees to Major Whitmore as part of the costs.

‘M~ Giles asks for Rs. 600/-. Counsel for defendants leaves the
matter to the court. Major Whitmore went four times to the depot
in the middle of the night. He conducted experiments which re-
quired previous preparation and subsequent examination of a
laborious and technical character and I consider this amount reason-
able. I allow Rs. 600/- as experts fees.

IN THE CHIEF COURT OF LOWER BURMA,
Civin First AppeaL No. 33 oF 1919.

ESTHER E. S. COHEN .. . .. APPELLANT.
vs. o
E. I. COHEN and one .. .. .. RESPONDENTS.

- Before Sir Daniel Twomey, Kt. C. J. and Young, J.

For appe]lant—Mf Das and Mr. Campez.gnac.
For respondents—Mr. N. N. Burjorji.

20th Januarq, 1920.
Marriage settlements—Children’s portion—Time of vesting.

In marriage settlements, and wills of parents there is presumption
of law, subJect to any express provisions to the contrary that the
settlor or testator as the ‘éase may be, intended the portions should
vest in the case of daughters, on their attaining majority or marriage,
and ‘in the case of sons on their attaining majority, whether the :
children do or do not survive their parents.

Swallow »s. Binns. 1. K. and J. 417 referred to.
JUDGMENT.

Twomey, C. J. anp Youne, J.—This is an appeal from a decision
of Robinson J. on the original side dismissing a suil by a beneficiary
to compei her trustees to carry out a trust. The trustees were her
fathe: -and uncle; the trust sum was a fund of Rs. 11 ,000/-"held .
under a marriage settlement. The terms of this settléement were (1)-
income to the wife for life, (2) income at her death to the husband
for life, (8) at his death to apply the income for the mamtenance,
education, and support of the children till the youngest attained majo-
rity and’ then to divide the fund equally between 21l the children.
The alleged breach was the payment of Ks. 5,000/- to one of the
‘children. - It was alleged by the trustees that this was done by con-
sent of all the beneficiaries. The circimstances which it is alleged
caused the- consent were that-the youngest daughter had reached
marriageable age and the father was desirous of seeing her married.
It was thérefore necessary to provide her with a dower. The father
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whose circumstances had become straitened could not do so, so he
says and the trustees plead that the beneficiaries agreed that if the
father would give up his life interest, and divide Rs. 6,000/— amongst
them forthwith, they would on then' part consent that the balance
Rs. 5,000/~ of the fund should be pa‘d to the daughter for her dower.
The girl admittedly became engaged, but the match was broken
off. Then another suitor came forward and the proposal for dowering
her out of the wrust fund was again mooted. The father and three
sons say that the plaintiff Esther Cohen consented. She denies it:
she admittedly never signed the deed of consent. The onus is clearly
upon the trustees to prove her consent.

The trustees and .the beneficiaries who svpport them are to a
certain extenv interested, and possibly on this account it was alleged
m the written statement that she had admitted in the presence of one

-J. Moses that she agreed to and accepted the proposal. Both
the trustees ‘in evidence also stated that Moses had ‘told
them this, but he is not called and no reason is given for the omission.
He is the son-in-law of the uncle trustee who says he meets him
two or three times a day. It seems incredible that both should have
misunderstood him. The only inference to be drawn from the un-
explained vmission to call him is that his evidence would not be in
their favour. Seeing that they thought his evidence so important that
they specifically relied upon it in their written statement the omission
to call him without assigning any reason precludes us from holding
th€ have proved their case. Moreover the probablhtles of the case
are on the plal_ntlff s side. When she was asked to sign, her husband
was absent in Calcutta, and she was admittedly unwilling to execute
the instrument of release in her husband’s gbsence. The defendants
say that she promised to do so on his return, but it is fac more hkelv
that she would decline to bind herself without consulting her husband.
Mr. Beale’s evidence on which stress is laid by the learned judge
does not show that when the plamtlﬂ’s husband returned from
Calcutta she actually agreed to sign. He told Mr. Beale “ that he
would bring his wife to do so (i.e. to s’gn) a few days later on’
But this may well mean thst the plaintiff and her husband were con-
sidering the matter. It is far from an 2dmission of consent. Plaintiff
and her husband were not on good terms with the first defendant.
There had been litigation between them concerning the plaintiff’s
dower and in 1915 the plaintiff had demanded her full share of the
Rs. 11,000/- trust money. It appears unlikely that the plaintiff gave
her consent. The result is that there has been a breach of trust.

' The plaintiff says the whole sum of Rs. 11,000/~ must be restored;
becauseé if her brothers and sisters predeceased their father, she
would be entitled to the whole. This however assumes that her -
brothers and. sisters had no vested interest. The mother is dead:
the class therefore cannot be enlarged. In marriage settlements the
presumption is that a child’s portion vests at marriage in the case
‘of a daughter and at majority in the case of 2 son unless there is
anything in the deed to the contrary. Thus is Swallow vs. Binns (1)

(1) 1, K. and J. 417, 69, E. R. 522
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cited at¥p. 469 of Lewin on Trusts 12th Edition, Vice-Chancellor
Wood stated that upcn instruments of -this nature (such as
settlements and wills of parents) there is an implication
of law arising upon the instrument itself, subject of course to any
expression to the contrary, that it is the intention of any person who
places himself in loco parentis to provide portions for children or
grand-children as the case may be, at the period when those portions
will be wanted, namely, upon their attaining the age of twenty-one
years or (as is usually provided in the case of daughters) upon
their attaining twenty-ome or marriage: and that such portions shall
then vest whether the children do or do not survive their parents,
and Mr. Lewin cites it as a general rule that where a parent or
person in loco.parentiz provides portions for children the strong pre-
sumption is that he means to provide portions for all such children
as may live to require them i.e. for sons who may attain twenty-
one and daughters who attain twenty-one or marry. If therefore
the language of the ‘nstrument be- uncertain, but is capable of the
construction that sons at twenty-one and daughters at twenty-one
or marriage shall take a vested interest the court will so decide it
:by tome of the presumptlon :

There is nothmcr in the mstrument in our opinion to nrevent the
application of this - presumption and as all the children have attained
twenty-une we consider that all their shares have vested. The
period of division if the parents were dead as provided by the deed
is when the youngest child attains twenty-one and there is nothing
to prevent the father surrendering his life interest and the trustees
dividing the fund amongst the children if the father so desires.
The. father so desires in the case of those children who arc willing
in return tc contribute to their sister’s dower. The other: children
are willing; the plaintiff is not. What she wants is Ler whole 14 or
Rs. 1875. This the trustees canot be compelled, or cven allowed,
to give her unless with the father’s consent. Unless he consents to
surrender his life interest in this portion and give it to his daughter,
he is entitled to enjoy its income during his life and she is. entitled
to nothing until he dies. The trustezs still have the Rs. 750/~ in hand
and must make good the Rs. 625/-, and will then either hold the
Rs. 1875 /- in trust or give it to the plaintiff, as the father may decide.

The appeal is therefore allowed, but we consider that -as the suit
was really brought by the plaintiff to obtain Rs. 1875/ immediately,
it is not a case in which she should have costs, and we leave each
party to bear their own costs here and below.

"IN THE CHIEF COURT OF LOWER BURMA.
Civir Recurar No. 590 or 1919.

G. H. PAUL .. .. .. .. APPLICANT.
) vs. )
T. THOMSON and others ‘e .. RESPONDENT.
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Before Mr. Justice Rigg.

For applicant—Mr. Villa and McDonnell.
-For the crown—Mr. Rutledge.
"For respondent—Mr.. C. Ray.

16th March, 1920.

I8

’ lP}robate of will—Burden of proof. Suspicous circumstances atlaching z‘o
will,

. The burden of proving a will lies in every case on the party pro-
pounding it, and he must satisfy the court that tlie instrument so
propounded is the last will of a free and capable testator.

When there are any suspicious circumstances attaching to a will,
it is for the party propounding it to remove all suspicion, and to
prove not only that the testator signed the will, but that he knew and
approved of the contents of the w ill, and it is onl\' when this is done
that the burden is thrown on those who oppose the lel to prove
what they rely on to disprove the will.

“Tyrrell vs. Painton, 1894; L. R. P. D. 151; and Lachho Bibi vs.
Gopi Narayen 23A, 472 followed.

- This was an application for administration with the will annexed -
of the estate of one T. M. T. Thomson deceased. The genuineness
of the will was disputed by the respondent. As the deceased bad left
no heirs or next of kin, and there was a possibility of an escheat
to the crown in the event of intestacy, the government advocate Mr.

ES

Rutledge mteumnui on: behalf of the crown. S
« JUDGMENT.

Rice, J—The only question for decision is whether a will which
j# said to have been exccuted by T. M. T. Thomson. on the
15th.-August, 1919, is or is not his. will. The contention that the
will may have been made under undue influence or at a time when
Thompson. was novt of sound mind has been abandoned. Deceased
who was of Canadian or American origin came.to Burma about
forty years ago, and was for some time a y driver in the Burma-<Rail-
ways. He never returned to America, and died in Rangoon on the
mght ‘of the 2Ist August, or.the early morning of the 22nd. He
Was about eighty-nine years of age. After be left the Burma Rail-
way Companvs emptoyment, he became a moneylender. About
twenty yeafs ago he went through the Burmese form of marriage with
Ma Shin Hla at Leingon village, and lived there with her for sore
time. He.came back to Rangoon, but seems to have left Ma Shin Hla
behind at her village. Ma Thin Hla bore him one child, Thomas.
She died when he was quite young. Thomson educated Thomas, and
Ma Shin Hla’s sister Ma E May. I think there is no doubt that
Ma E May and her mother Ma Shwe Ma stayed with Thomson
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extends to all cases in which circumstances exist which excite sus-
picion of the court, and wherever such circumstances exist, and
‘whatever their nature may be, it is for those who _propound the will...
rove the suspicion, and to prove affirmatively that the testator
and approvéd of the contents of the documents, and it is only
when "this is done that the onus is thrown on those who oppose thé
will to prove fraud or undue influence or whatever else they rely on -
to displace the case made for proving the will.” This dictum was
referred to by their Loxdships of the Privy Council in Shama Charn
Kandu vs. Khettromoni Dasi, (6) and it was pointed out that the
only suspicion in that case rested upon a conflict of evidence as to
whether the testator was in an unconscious state at the time he was
alleged to have made.the will. The question therefore was merely
which of two sets of witnesses ought io.be.heliewed.-..Lhek . I.ord-
ships did not dissent from the dictum of Lindley, L. J. It was
accepted as sound law by the learned judges of the Allahabad High
Court in Laehho Bibi vs. Gopi Narain and others (7). The Indian
Evidnce Act lays down that a fact is proved if after considering the.
matters before it, the court either believes it to exist or considers its
existence so probable that a prudent man ought under the circum-
stances of the particular case to act on the assumption that it exists.

The question for my decision therefore, is whether the circunmstances
in the present case are such as to excite suspicion sufficiently strong-
to raise 'a reasonablé“doubt as to whether the will was made by -
Thomson or not.

There are in.my opinion grave doubts about the genuineness of
this will. The estate, if regard is had to the station in life of those
who are to be benefitted by the will is a large one. It has been left
entirely to a lawer’s clerk, who, beyond doing Thomson’s business:
has failed to establish any claim on his gegerosity. It excludes from
all benefits and makes no provision for the testator’s only child, or
for the Burmese girl to whom he had been making a monthly allow-
ance for many years. Paul is a man whose record is not free from
suspicion. He was tried in the Chief Court for serious offences in
connection with the estate of Redmond, a former employer of his,
and was convicted by a majority of the jury at the first trial, and
unanimously acquitted at the second. He has be>n bankrupt twice.
His witness Chapple bas also been through the bankruptcy ecourt,
but he gave evidence against Paul in the crimiral case, and it was
through the application of Paul that he was forced into the bank-
ruptey proceedings. The other witness Ebrahim is another lawyer’s
clerk who happenéd to-be in Chapple’s office when Thomson came in,
but did not succeed in the purpose for which: he says he came.. He
is one of those casual witnesses of the unfuliilled purprse who are
generally regarded with mistrust.. Chapple owed Thomson some
money which he had borrowed in 1912, and the choice of the two
witnesses to the will. i a curious one Gibbs who was.a friend of

(6) 4, C. W. N. 50L.
(1) 23, A. 472,
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Thomson lived close to Chapple’s school and might easily have
been called.

The execution of the will is said to have taken ‘place about 10 a.m.
Chapple states that Thomson came to his office alone, and walking;
tnat he looked well and hearty, and went upstairs withowt any dif-
ficulty. Thomson lived about half a mile from Chapple’s office.
and if his physical condition was such as some of the witnesses depiet
it is impossible that he could have walked to Chapple’s office.

I shall new consider the will. It begins: “ This is the last will
and testament of me T. M. T. Thomson of the town of Rangoon,
and by religion & Christian, being by. the mércy of God in sound miné
and health.” Mr. Rutledge contends that the fact that Thomson
described himself as a Christian, and uses such an expression as “ by
by the mercy of God ” is sufficient in itself to throw the most serious
doubt on the will. The evidence about Thomson’s religious belief is
somewhat conflicting, but I have no doubt that he was never a
Catholic, as Paul asserted, but in his later years was an unbeliever
with strong ieanings. towards Buddhism. I regard Paul's state-
ment that ',‘,m':r;son advised bim to go to church and went with him
fairly frequently to the Roman Catholic Cathedral as absolutely false.
The fact that he was sworn-on the Bible when making affidavits
proves nothing. Matthews has produced infidel books in court which
no Cathelic or Christian would care to keep or read, and which
were ordered by Thomson from America. One+of them is a violent
attack on the doctrines of the Roman Catholic Church. Thomson re-
fused te allow his son to be baptized. The evidence that Thomson
was in his declining years not only not a Christian, but decidedly
opposed to that religion is overwhelming. It is certainly a matter
for great surprise that he should commence his will by a declaration
of pious faith. Mr. Mcdonnell suggests that this paragraph of the"
will hak bLeen copied from some form of a will, bet no stock form
with such a declacation in it has been .produced.' It is remarkable
that he should have inserted what is untrue in fact, and omitted to
appoint sn executor. The insertion aud omission are explained if
the will was the work of some one who did not know Thomson’s
opinions, or whom he would be likely to appoint executor.

The evidence iegarding the finding of the will contains several
discrepancies . Paul says he found the will in the drawer at 6 p.m.
the evening after the death of Thomson in.the presence of inspector
Castor, Ahmed Meah and Thomas. Almed Meah lives below Thom-
son. He is one of Mr. Bose’s clients, and is an undischarged bank-
rupt. “Castor stated when first examined that the will was found in an
almirah. At the next hearing he corrected this statement, and said
that it was in 2 chest of drawers. At the first hearing he spoke of
the finding of a gold watch in the drawer, and at the second of a
revolver. He says the will was handed to him, and he read it
casually and gave it back to Faul. At first Ahmed Meah stated that
the will was in the drawer, and that the drawer was locked. He then
said that the drawer was in 2 chest of drawers, and that nothing élse
was taken out of the drawer.” He further stated that it was read out by
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Paul and the inspector. ‘In his second examination Ahmed Meah stated
that the inspector took the will out of the drawer. Paul talked about
jewellery in the drawer. Thomas denies that any will was found
on the 22nd and says that the inspector went upstairs only to take
charge of his father’s revoiver, which was lying underneath “the chert
of drawers. Thomson had a safe where he kept his valuable.
papers, and it is strange that he did not put his will there. But that
safe could not be opencd unless the key word was known. On the
26th, in the absence of any one to represent Thomas’s interests, the
safe was broken open by Sperrink in the presence of inspector Castor.
Castor was not authorized to break open the safe, and it was a most
improper proceeding in the absence of such authorization and of

Thomas. It was quite unnecessary, and afiorded Paul an oppartunity . ..

of tampering with Thomson’s private papers. The évidence about
the dlscovery of the will, and the forcing of the safe throws grave
susplclon on the conduct of Paul.

Thomson had his own typewriter, and used it. Castor states that
the typewriter could not be manipulated, but I sent for the machine,
and tried it. It can certainly be used; the ribbon gives a faint im-
_pression, but there is no difficully in chargmn' a ribbon. There is
no good reason why Thomson should 76t have typed his own will,
and had it witnessed by some of his friends.

The susgjzlons surrounding this will have not been removed and
I am of opinfon TH3E it is not proved I dismiss the petition of
Paul.

IN THE CHIEF COURT OF LOWER BURMA.

Civiz. Recurar No. 4«"71 orF 1919.

HAZARA BIBI .. .. .. .. PranNtirr.
. vs. - .
SULEIMAN HAJI MAHOMED .. .. Dzerexpanr.

Before Mrx. Justice Rigg.

For plaintiff —Mr. B. Cowasji and Mr. Rutledge.
‘For defendant—Mr. Das.

27th April, 1920.

Makomedan Law———f"uarclwnshm—ﬂlotlwrs right " to  custody of minor
children, right of access to children—Guardions and Wards Act (VIII of
1890) 5. 8. Jurisdiction of court—-Power to male a mandatory order.

Under Mahomedan Law, a mother’s right to the custodv of her
children ceases on their completing their seventh year; dut she still
has a right of access to her: children.
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Under the Guardians and Wards Act, a court has no jurisdiction
to mzke a mandatory order directing the father to allow the mother
access t7 her minor children.

Except in the case of Chartered High Courts, the court’s powers
over minors are confined {o those glven by the Guardian and Wards
Act.

Besant vs. Narayaniah 38 M, 820 and Sathi vs. Ramandi 42 M 647
followed.

JUDGMENT.

Rice, J.—Plaintiff Hazara Bibi is the widoy of Abdul Guffar, and
the defendant Suleman Hajee Mohamed is his father. Mohamed
Ariff,"who was born in March 1911, is the child of Hazara Bibi and .
Abdul Gufiar.  In 1918, Hazara Bibi married again, and the defend-
ant in consequence of her rcmarriage took away Mohamed Ariff from
her custody and now refuses to allow her access to the boy. Plain-
tiff sues for a declaration that she is entitled to such access, and for
orders as to the times and cccasions on wiheh such access is to be
given. Defendant denies that he is under any legal obligation to
aliow Hazara Bibi te see her child, and asseris that there is mo
cause of action against him and that the court has ne Jurisdietion to
make the order desired by the plaintiff.

Two preliminary issucs have been fixed, and counsel have addressed
me on them. The first rssue is whether the pleintifi is entitled io

access to her son.

The parti are.Suuni Mahomedans. It is admitted that according
to the law binding on them; the défendant is éntitled to the control
and guardianship of Mobamed Ariff. Among the Hanifis the accepted
doctrine is that the mether’s [Hisanat. terminates when the son har
completed seven 32458, of age. In Hamilton’s Hedaya (second edi-
tion page 139) it is laid down that a boy or girl who has passed the
period of Hizanat has no ophon to be with one parent in preferencc
£o"the other,- but must remain in charge of the father. The opinion
of Shafei to the contrary is not accepted, on the ground that in the
instance given, the prophet gave the boy the choice of parents after
prayer to God to direct him. The instances cited in sections 2 and &
page 140 Tagore Law Lectures (1891-92) are also instances of choice
made after specml guidance. Mr. Rutledge relies upon the following
passage in the Durr-ul-Mukhtar (Brij Mohan Dayal’s translation,
page 814) as authority for the mother’s right of access to her child
after her guardianship has ended.

“ It is in the Sirajiali: when custody of the mother ccases, and the
father takes the child, the father cannot be forced to send the child
to her, but whenever she likes to see the child, she will not be prohib-
ited from doing 50, My master Shaik Ramli has held that the father
can take the child on a journey after expiry of the period of tutelage,
and that all agnates other than the father are like the father in this
matter, . . . Ramification:—a father goes away with his child and
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then divorces the mother, she demands the child. If the father took
away the child with the mother’s consent, he is not bound to take the
child to her, but if he took it away without her consent, he is bound
to do so.”

The “ Ramification ” obviously applies to the case of a child still
under the mother’s custody, and Mr. Das argues that the previous .
portion of the Sirajiah should be restricted to childrea who have not
passed out of the mother’s control. The language of the passage
" seems to me to negative any such interpretation, and the reference
in the very nest sentence to the expiry of the period of tutelage
seems to indicate that “ ceases ” means “ when the period of her kiza-
nat has terminated.” In Neil and Bailey’s Digest of Mohamedan law
{second “edilion page -489) -the vale vegardivgweeess s stated thus:
“ When a child is with one of its parents, the other is not to be pre-
vented from seeing and visiting it.” No other authority on this ques-
tion has been quoted, aor have I been able to find any. The Durral
Mukhtar is a great authority, and in the absence of any text to the
contrary, the rule laid down must be accepted as binding. I think
therefore that according to Sunni law, a mother has a right to visit
and see her child after it has come under the control and guardian-
ship of the father or his relatives.

. It is argued that even if Mahomedan law does not confer this right,
it is a right inherent in the mother; a natural right to which the court
will give effect, according to principles of equity, justice and good
conscience. As my decision on the mother’s right under Mohamedan
law is in her favour, it is perhaps not necessary to deal with this part
of counsel’s argument, but in view of the stress laid upon this view
~ by Mr. Rutlcdge, I think it advisable to consider the point.

There is no doubt that this is a case in which if we were not in a
court of law, bat acted under the influence of feelings of natural
indignation at the spite prompting the action oi the boy’s grand-
father, we might be tempted to decide in the mother’s favour -from
sympathy with her natural aesire to see her child, and the ill-effects
the deprivation is having on her health .But until the passing of
Guardianship of Infants Act, 1886, even in England the rights of a
father to the guardianship of his child were absolute. See In re A
and B (Infants) (1). The history of the law on this subject and the
principles on which the law was administered in the Chancéery Court
are discussed in re Agar Ellis {2). In that case the father put a re-
triction on the intercourse between his daughter, aged seventeen and
her mother on the plea that he believed that the mother would alienate
the daughter’s affection from him. The court suggested modifi-
cations of the terms imposed by him, but he was not willing to accept
any of them. In spite of his somewhat unreasonable attitude, the
court declined to intérfere. The “sacred rights ” of the father were
considered paramount, except in the utmost need and in the most
extreme case. English case law seems to me to afford no foundation

" (1) 189%, 1, Ch. 786.
(2) 1888, L. R. 24, Ch. 317.
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for the contention that a mother has a natiral and inherent right to
access to her children. Nor can such a right be founded on “ justice,
:equity, and good conscience.” As their lordships of the privy council
- pointed out in Waghela Rajsanji ws. Shekh Masladin (8) equity, and
good conscience are generally interprated to mean the rules of English
- law if found applicable to Indian society and circumstances. Un-
* till 1886 there was no rule in English law recognising the mother’s
right of access; and if Hazara Bibi had ro cause of action under her
own law, I do not think such a cause can be conferred by an English
statute altering the law relating to English mothers. In my opinion,
i her case so far as it is based on “ natural and inherent rights ” cannot
~ be accepted. I answer the first issue by saying that Hazara Bibi has
a right of across to her chill under Mahomedan law, and as this right
has been infringed, she has a cause of action. The next point is whet-
her this court has jurisdiction tc make the mandatory order for
' he asks. In the Court of Chancery, jurisdiction was exeércised
‘over infants by the Lord Chancellor, probablv by way of delegation
from the crown as parens patrize. The way in which that jurisdic-
tion was exercised was discussed by Cotton, L. J. in re Agar Ellis,
(2) (p. 832). Special jurisdiction over infants has been conferred
on. the Indian High Courts by charter, and this jurisdiction is not
..affected by the Guardian and Wards Act (VIII of 1890). See sec-
- iion 8. But the Chief Court of Lower Burma seems to me to have
"no such special =}unsdxctmn t is not conferred by section 13 of the
Burma Laws Act, of 1898 w}uch merely provides for the law to be
administered in certain cases, nor by the Lower Burma Courts Act
of 1900, Unless this court has special Jjurisdiction, its po
confined to those given under the Guardian and Wards, Act

ootk

only those of 2 dxstrlct court
Sathi vs. R
all, should have been by petltlon and not by suit inter partes. There
does not however seem to be uny machinery under the Guardians and
Wards Act for working out what Hazara Bibi desires to obtain by
the present suit. The sult is dismissed.

IN THE CHIEF COURT OF LOWER BURMA.
~+ Civin Seconp Arpear No. 4 or 1919. .
KHALILAL RAHMAN = .. .. .. "APPELLANT.
) i vs. i
MARIAN BIBI . .. .. REsPoNDENT,
Before Mr. Justice Robinson. )

For appéllant—-Mr Ba U.
. For respondent———Mr Thein Maung

(3) 14, 1. A. 89 at p. 96.
“4) 38, M. 820.
(5) 42, M. 647.
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12th January, 1920.

Mahomedan Law—Divorce, ante-nuptial agreement not be take secoml wife
—G@Qrounds on which & Mahomed an woman can get divorce.

An ante-nuptial agreement by a Mahomedan husband not to take
another wife in the lifetime of the first is legal, and the wife is enti-
tled either to divorce her husband under the agreement, or to apply
to a court for divorce. :

A Mahomedan wife can obtain a decree of divorce against her hus-
band on the ground of habitual cruelty, or failure to perform the
duties and obligations which in law result from marriage, or to fulfil
engagements voluntarily entered into at the time of marriage.

Poonoo Bibee vs. Fyez 15 Ben. L. R. App followed
JUDGMENT.

Rorinson, J.—This was a suit for a divorce brought by a Maho-
medan wife and has been decreed by both the original court and the
court of appeal. The facts are that an ante-nuptial agreement was
executed by the hnsband in _which amongst other stlpulatlom hc gave
certain conditions and also undertook that he Would not _marry any
other woman or keep a mistress. He lived with his wife in her .
parents’ house for about six months and then left her for six months
but returned and again lived with her for six months. After that
he went away and has provxded her with no maintenance. He mever
returned to her and he has married two other wives in- breach of his
agreement. It has been held also by both courts that he was guilty
of crue elty aud the plaintiff seeks divorce on the grounds of cruelty
and desertion and for breach of the condition that he would not take -
another wife and failure to support her. It has been argued that
the ante-nuptial bond is invalid as being” immoral and opposed to
public policy and void as being in restraint of marriage. Reliance is
placed also on section 72 of Sir Roland Wilson’s work in which he
specified the only grounds on which a Mahomedan marriage may be
dissolved by judicial decree. Tt has repeatedly been held that such
conditions as appeared in this contract are neither immoral nor op-
posed to public pohcy and it has further been held that the condition
to take no other wife is not void under section 26 of the Contract Act.
No authority is given for the dictum in section 72 of Sir Roland
. Wilson’s work. In Syed Ameer Ali’s work on Mahomedan Law
(fourth Edltlon) at page 869 it is pointed out that a condition in
an ante—nuptlal agreement that the husband should not contract a
second marriage is leo-al and reference is made to the case of Poonoo
Bibee vs. Fyez Baksh .(1) where this view was upheld. At page-581
of the same work it is laid down that when the husband is guilty of
conduct which makes the matrimonial life intolerable to the wife,
when he neglects to perform the duties which the law imposes on him
as obligations resulting from marriage, or-when he fails to fulfil the

(1) 15, Ben. L. R. App. 5,
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engagements voluntarily entered into at the time of the matrimonial
contract, she has the right of preferring a complaint before the kazi
or judge and demanding a divorce from the court. The judge has
the power ol granting a divorce not only for habitual ill-treatment,
{or nonfulfilment of ante-nuptial engagements but for other reasons
also. And the learned author proceeds to give various grounds on
which divorce may be granted and amongst them are the following:—
(1) when the husband leaves her without any means of subsistence,
(2) when he quits without making any provision on her behalf,
(8) when he persistently neglects to visit her, (4) when he treats
her ‘habitually in a cruel manner.

All these grounds have been held to exist in the present case. It
is alsc urged that by the ante-nuptial agreement power is given to
her to divorce him by falak and that she should have adopted that
remedy instead of coming to the court. But I can find no authority’
for this, and the plaintiff cannot be deprived of her ordinary legal
right to come to the court and to obtain a decree if she establishes
grounds justifying it.

The appeal is dismissed with costs.

IN THE CHIEF COURT OF LOWER BURMA.
Civir MisceLLaneovs Appear No. 180 or 1919.
MAUNG PO THEIN and.others . .. APPELLANTS.
. vs.
MA WAINC and one .. e .. REsPONDENTS.

Before Sir Daniel Tv-omey, Kt. C. J. and Robinson, J.

For apellants—Mr. Burjorji.
For respondents—Mr. Davies.

22nd March, 1920.

Civil Procedure Code (Act V of 1908). BSection 145—surety bond for a
receiver appointed oy court—s, 47 appeal from order.

An order by a court requiring a surety for a receiver to pay up
any money due under the surety bond can under section 145 of the
code of civil procedure be executed against the surety in the manner
provided for the execution of decrees, and an appeal hea from such
order under section 47 of the code. .

JUDGMENT.

Twomey, C. J. axp Rosinson, J.—Ma Waing sued her husband
Maung Shwe Tha for divorce and partition of property. On the 22nd
March, 1915, Maung Shwe Tha was appointed receiver of most of
the joint property to collect the rents and profits thereof. On the

22nd May, 1915, he and the present appellants executed a bond in
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favour of the district judge of Hanthawaddy his successors and as-
" signs. - The condition of the bond was. that if Maung Shwe Tha
should duly account for all the Joxnt property and for every sum and
sums of money he should so receive on account of the rencs and mesne
profits of the properties at such periods as the court shall appoint, and
should duly pay the balances as may be certified to be due from him
as the court “ hath directed or shall hereafter direct” then the obli-
gation shall be void; otherwise it should remain in full force. The
bond was in the sum of Rs. 20,000.

Mr. Chari was appointed commissioner to take the accounts infer
alia in respect of what was due by Shwe Tha as receiver. He made
a report in respect of the period up to the end of 1918 that
Rs. 88,529-8-0 was due. Subsequently he reported that Rs. 11,008/-
was due for three months of 1919. On the 4th April, 1919, Shwe
Tha was removed from the receivership and Mr. Chari was appomted :
receiver. When Shwe Tha did not pay up the amounts held by the
court to be due by him, Mr. Chari applied that the sureties should be
called upon to pay the Rs. 20,000/~ for which they had executed the
bond. The sureites appeared and the court passed an order dated the
11th May, 1949. It was directed that as a matter of grace, and in
order not to put the sureties to any avoidable loss Mr. Chari should
sell such portions of Shwe Tha’s share in the estate as are readily
marketable and after deducting Shwe Tha’s share of the joint debts
credit seventy-five per cent of the balance of Shwe Tha as receiver,
twenty-five per cent being held in suspense for contingencies. It was
then ordered that if after thxs credit there remained any sum still due
from Shwe Tha as receiver the proceedings against the sureties may
be pressed. .

This order was carried out and after the deductions had been made
a sum of Rs. 17022-5-2 was siill due from Shwe Tha. This he has
failed to make good. Then the court was moved to call upon .the
sureties and on the 12th September, 1919, notice was issued to them
to show cause why they should not pay up the amount. They obtained
a week’s adjournment to file objections. =On the date fixed they
appeared and wanted a further adjournment for a fortnight to file
their -objections:. This was refused and on the 81st October an order
was passed that they must pay up the amount within one week. Later
in the day Mr. Burorjee appeared and asked to be heard on a legal
point. - A date was fixed for this and notice issued to Mr. Chari. On
the. date fixed' Mr. Dantra appeared and asked for.an adjournment
as Mr. Burjorjee was out of Rangoon. . This .was very naturally
refused. An order was then passed.that as the sureties had failed to
pay the amount Mr. Chari can take any steps he may think proper.
Mr. Chari then took out uxecution agaivst the property of the
sureties and this appeal was then filed. It.is said .to be an appeal
against the order of the 81st October, 1919, by whlch it was ordered
that the sureties must pay up within one week.

That order it is said is ultra vires, as on the fallur'e of the sureties’
. the only action open was to apply to the court to assign the bond on
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which being done the assignee could bring a suit on the bond.
If the order was passed under section 145 of the code of civil pro-
cedure an appeal will undoubtedly lie and the question therefore is
whether such an order could be made under that section. It is
urged that section 145 only applies when the surety has given
his bond for a party to the suit. Here the bond is given for Shwe
Tha qua receiver and not as being a party.

Under the previous code of 1882 the corresponding section applied
only to decrees and wheré a person became liable as surety for the
performance of the decree or any part thereof. In the present code
the scope of the section has been much enlarged by the addition of
clauses (b) and (¢) and by the inclusion in it of orders in addition
to decrees. Clause (c¢) applies where any person has Lecome liable
as surety for the payment of any money under an order of the court
in any suit and the section provided that the order to pay may be
executed against him to the extent to which he has rendered himself
personally liable in the manner provided for the execution of decrees.

. The language is very wide and there is nothing to indicate that it
is or was intended to be limited to sureties for parties to the suit in
their capacity as parties. It is no doubt true that one method of
proceeding against a surety is to obtain an assignment of the bond
and bring a suit on it. The section does not prevent this conrse being
adopted but provides a summary and more expeditious course. Had
it been intended to limit its application it would have been clearly
indicated. Instead of this we find the scope of the section extended
and it is no longer confined to decrees and their performance, but
_covers orders also. An order appointed him receiver and called upon
him to give. security, and the sureties undertook their liability if he :
failed to pay at any time he might be ordered to do so..

It is further urged that the suretier have had no opportumty to
contest the correctaess of the amount for which Shwe Tha as receiver
has been held liable and that if a suit was brought on the bond they
would be able to raise this defence. whey received notice to show
cause why they should nc: be called upon to pay but chose to. file
no objections. They were twice given an adjournment to enable them
heard to do so now. It is said that the commissioner charged com-
mission after agreeing not to do so, but that is purely a matter of the
terms of hic appointment. Again it is urged that the twenty-five
per cent should not have been held back. ‘Should this amount be
afterwards available towards Shwe Tha’s liability they can recover
any excess they may have held to pay. They bound themselves
to make good any sum Shwe Tha might be ordered to pay at any time
and here again they have failed to make out any case. We must
therefore hold that the order to pay was one falling with the scope
of section 145 and that it may be enforced in execution. So far'as
the possibility of the sum for which Shwe Tha is liable being reduced
on appeal, their remedy lies by way of a stay of execation. -

The appeal is therefore dismissed with costs—advocate’s fees three
gold ‘mohurs.
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PRIVY COUNCIL.

Arpear rroM THE Crier Court oF Lowrr Burma.

S. N. SEN and one .. . .. ApreELLANTS.
' vs.

BANK OF BENGAL .. : .. .. Responpext.

‘Before Lord Shaw, Lord Phllhmore, Sir John Edge, Mr Ameer Ah
and Sir Lawrence Jenkins.

‘Foi' 'appe]lants——Mr. DeGruyther, K. C. and Mr. Eddis.
‘For respondent—>Sir Erle Richards, K. C. and Mr. Draper.

18th December, 1 919.

Contract dct (IX of 1872) s. 129.—Continuing gfmrantee—;-deelzty. ng;zia'an- )
tee. s. 131—Revocatwn of continwing guarantee by surety’s death.

-An a«rreement with an employer to make good any loss arising from
the carelessness or default of his servant is not a continuing guarantee
within The meaning of section 129 of the Contract Act, and is not
revoked by the death of the surety.

JUDGMENT.

Lorp PaiLLiMorE—One Gnanamutu Stephen was khazanchee at
the Rangoon branch of the Bank of Bengal, which bank is the de-
fendant in the suit and respondent in the present appeal. Gnanamutu
Stepher. was also a moneylender carrying on business on his own ac-
count. He ceased to be khazanchee on the 27th January; 1908, on .
which event his son Edward was appointed in his stead. The bank
required Edward to find security, and this security was found by his

. rather for him upon the terms of a tripartite agreement dated the
5th February, 1908, to which the father, the son and the bank Were
parues

On the 1st December, 1907, -the father took his son Edward and
another ‘son, Andrew, into par.,nerslnp, and the three traded for a
short time under the name of G. Stephen & Sons. This did not last
long, and the father died on the 27th January, 1908, leavingra will
by which, subject to certain provisions for his wife and .certain
legacies,-the residue of his property was bequeathed to his two: sons
in equal shares.  David Rajh was one of the executors named in-the
will, and probate was granted to him. He is the second plalntlﬂ' in
the suit, and the second appellant before the Board. _ '

 After the death of the father the partnership was continued be--
tween the sons, and an indenture of partnership was executed between
them on the 27th Apnl 1908 ; but Andrew Stephen on the Ist June,.
exercised the power given to him by the partnership indenture of
giving three months’ notice to retire from the partnership, and did
so on the 1st September.- In March, 1909, Edward tendered to the
bank his resignation of the office, and ceased to be khazanchee on the
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18th June, 1909. On the ist March, 1909, he was adjudicated in-
solvent, and S. N. Sen, an official receiver, is now the representative
of his estate. Sen is the first plaintiff and the first appellant. - When .
the accounts between the bank and Edward Stephen in his
capacity of a customer came to be seitled, he was found to be largely
indebted to the bank. The figure as ultimately worked out is
Rs. 184,548. The appellants, however, contend that this figure is
wiped out because the bank holds certain promissory notes to the
value of Rs.195,000.

On the 3rd February, 1913, this action was brought for the purpose
of recovering from the bank the security which the father had lodged
for the son’s faithful discharge of his duties as khazanchee, security,
which being at the beginning of the value of Rs. 75,000, had been
augmented by interest to Rs. §2,487. The case put forward by the
plaintiffs was that all accounts between Edward in his capacity of
khazanchee and the bank had been long sinc~ settled, that nothing
was due from him in that capacity, that it was immaterial to a claim
by the father’s representative that money was due from Edward in
his capacity as a customer, and that even if that were to be inquired
into, the block of securities held by the bank was more than enough
to wipe out the debit. The logical consequence of this would be that
Rajh, as representing the father’s estate, would be entitled to recover
the securities which the father had deposited.

Sen’s interest was a derivative one only as representing the son’s
share as legatee under his father’s will, and he seems to have been
an unnecessary party. However, no objection was taken. No doubt
ultimately, success by the father’s executor would inure to the benefit
of the creditors of the legatee son, and it is not without some import-
ance, in view of what happened that Sen and RaJh should be found
thus acting together.

The position taken by the bank was that Edward in his capacity
as khazanchee had not been faithful, and that he had committed dis-
tinct breaches of the agreement of security by being fraudulent as a
customer, and concealing tuese frauds from the bank though he was
as an official bound to report upon the frauds of a customer or' upon
anything likely to affect the soivency of a customer, and that, there- .
fore, the loss which the bank had sustained by reason of his account
being in debv was properly attributable to his misconduct as khazan-
chee. The bank further said that, for reasons to be hereinafter men-
tioned, the block of securities though of the apparent nominal value
of Rs..195,000, either was of no value or was not such as the bank
was bound to réalise, while it had, in fact transferred the block for
what it was worth to Sen acting on behalf of himself and Rajh. Part
of the security deposited was a sum of Rs.25,000 cash. During the
.course of the proceedings, and by arrangement, the other effects were
realised, and it was agreed that the total sum thereby obtained
amounted to Rs. 82,4«37.

When the ¢ase came on trial in the Chief Court of prer Burma,
Young, J. decided in favour of the plaintiffs, being 6f opinion that
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the bank was not entitled to retain the security, and ordered it to
re-pay to the plaintiffs the sum of Rs. 82,347 with costs. On appeal,
the court, in its appellate jurisdiction, consisting of Ormond, O. C. J,,
and Parlett, J., reversed this decision and dismissed the suit w1th
costs in both courts, hence the present appeal.

The first pomt made on behalf of the appellants was that the instru—
ment of security was a continuing guzrantee within the meaning of
the Indian Contract Act, section 129, and as such was revoked by the
death of the surety according to Section 131. It is to be gathered
from the terms- of the agreement of the 5th February, 1903, that
the natural person to deposﬂ: security was. Edward Stephen, the new’
khazanchee, and that hy special arrangement the father was let in to
deposit secerity in lieu of the son. There is no binding of thc father
in the agreement, but merely a pledging of the deposited securily. In
these circumstances it might be questioned whether there was any con-
tract of guarantee within the meaning of section 124 of the same Act.
But this view does not appear to have been presented. to the courts in
India, and their Lordships find it unnecessary to express an opinion
upon it. “Both courts treating the transaction as one of guarantce held
that' it was not a cantmum« guarantee, and their Lordslnps think
rightly.

The vwords of the section are “ A guarantee which extends to a
series of transactions is called a coutinuing guarantee.” There was
no series of transactions here. It was one transaction, the appoint-
ment of Edward Stephen to a place of trust in the bank. So long
as he continted in that place the guarantee remained and would not
be revoked by the death of the guarantor. Any other view would
have conseqrences very injurious to business. It would put the bank
in the.position of having either to get rid of an official forthwith upon
the death of his guarantor, which might be most inconvenient, or to
--keep him without security for his good behavipur. Moreover, as the
judges' in the appeal court observe, Edward Stephen was entitled to
three months’ notice, and the bank could not get rid of him forthwith,,
and must take a risk for three months if the guarantee was revoked
by the father’s death. Their lordships deem it unnecessary to elabox-
ate the argument on this point.

This point bemgdxsposed of, two other questions arise for their
Lorships’ determination; whether the loss, if any, which the bank has
sustained by reason.of the debit on Edward Stephen’s account as a
customer can be attnbuted to some misfeasance on the part of Edward
Stephén as khazancheee, that is some misfeasance falling within the
instrument of security, -and secondly, whether having retrard to the
block of securities already mentioned as at one time in the possession
of the bank, it is to be held that there is a true debit barance on the
account of Edward Stephien as a customer which the bank cannot, or
is not bound to, w1pe out by the realisation of this block of securmes

It is now nccess'u'v “to turn to the terms of the instrument of
security. As already stated, it is a tripartite agreement, and it beO‘lm
- with the following. recitals i—
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“ Whereas the said Edward Dawson Stephen (hereinafter
called the khazanchee) has been appointed to and now holds the
office of khazanchee for the Rangoon branch of the bank, and
‘upon the said appointment being made it was agreed that he
should furnish security to the Bank to the extent of Rs.75,000 for
the due and faithful performance of the duties of his office.
And whereas the said Gnanamathu Stephen has at the request
of the khazanchee and with the concurrence of the Bank agreed
to furnish the said security for the khazanchee in the.manner
hereinafter stated; namely by depositing with the Bank the sum
of Rs. 25,000 in each, bearing interest at the rate of 5 per cent.
per annum, payable at the Bank of Bengal Rangoon half-yearly,
-and a demand promissory note dated the Ist October, 1902, for
Rs. 25,000, signed by S. N. Ramanathen Chetty and V. V. R.
Chockalingum Chetty jointly and severally, in favour of
Gnanamuthu Stephen, and by him endorsed to the Bank the
said demand promissory note to be a con*inuing security for so
long as the khazanchee shall be liable under this agreement to the
Bank and by the mortgage herinafter recited to the Bank to
secure the further sum of Rs. 25,000. d4nd whereas in part
“performance of the said agreement the said Gnanamuthu Stephen
has deposited with the Bank the said sum of Rs. 25,000 and also
the said Promissory Note, particulars whereof are specified in
the first schedule hereto. And whereas by an indenture bearing
or intended to bear even date with, these presents and made
between the said Gnanamuthu Stephen of the first part the
khazanchee of the second part and the Bank of the third part,
a]l that dwelling house and premises known as No. 11, Mission
Road, Rangoon, more particularly specified in the second schedule
bereto are in further pursuance of the said agreement mortgaged
and charged to the Bank as security to the extent of the further
sum of Rs. 25,000, for the due and faithful performance by the
khazanchee of the duties of his said office. And whereas these
presents are enteéred into for the purpose of defining generally,
the dutiés, liablities and responsililities of the said office of
khazanchee.” :

The material clauses of the agreement are the following:—

1. That the khazanchee shall be and continue the khazanchee
of the Rangoon Branch of the Bank from the date of these
presents at a monthly salary of Rs. 350/- only, such service being
determinable on either side by three calendar months’ notice
to- that effect.

2. That the duties liabilities and responsibilities devolving
upon’ ihe khazanchee as such khazanchee as aforesaid, shall -
be such as either by custom or contract usually devolve upon &
khazanchee in the employ of the Bank ‘including the duties
liabilities and responsibiliues hereinafter mentioned.

5.. That. the khazanchee shall enquirc into and as far as
possible ascertain and, if required to do so, truly and faithfully

7
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report in writing upon the identity, credit, solvency and
circumstances ‘of all persons being Asiatic residents in India
of Burma, who shall after the date hereof have dealings of any
kind with the Bank through the .agency of the kbhazanchee in
the course of his employment as khazanchee, and shall make
good to the Bank all losses and expenses by reason of any
carelessness, or default or misrepresentation in any such enquiry
or report made by the khazanchee during the course of his
employment -as khazanchee.

“8. That the said cash deposit and promissory note so
deposited as aforesaid shall remain in the hands of the secretary.
" . and treasurer for the time being of the Bank as security for the
faithful discharge by the khazanchee of the duties of his office,
and also for the protection and security of the Bank, their
successors or assigns against any such damages, losses, costs,
charges and expenses as are hereifibefore set forth, and that
the. said- securities shall not be claimed by or returned to the
said -Gnanamathu Stephen wuntil all accounts between the
khazanchee and the Banlk, their successors or assigns have been
finally closed and settled, and all balances if any, duc by the
khazancliee shall have been paid and discharged. ...

“9. Until any such loss or damage shall happen, interest on
the said cash depos1t of Rs. 25,000/-, at the rate of 5 per cent.
per annum, shall be paid by the Bank. . ...

" It is admitted that the firm of which Edward Stephen was either
a partner or sole member comes within the description of Asiatic
residents in Burmah. :

The account of Edward Stephen being genmerally overdrawn he
was expected to furnish, and did furnish, security. which varied from’
time to time. This security generally took the form of promissory
notes by the Chetties engaged in financial transactions. These notes
were endorsed and handed to the bank. From time ‘to time the
makers would pay off the notes, and then Edward Stephen would
fetch ‘them - away frém the bank and dz=posit, if the state of the
dccount required it, some other promissory mnotes as security. Ap-
parernitly he was to this extent trusted by the makers that they would
pay him the money requiring the immediate production of the. notes,
and would leave it to ‘Stephen to hand them back later. : :

, The ‘block of securities ‘to which reference has been made con-
sisted of six notes for large sums, three made in 1907 and three in
1903. At different dates in 1908 and 1909, all while Edward Stephen
was khazanchee, the sum due on these notes was paid, in some cases
by one payment, in some by instalments, to Edward Steohen by the
makers. Edward Stephen did not inform the makers that the notes’
had been indorsed over, and were in the possession of the bank so
that he could not give a good dischavge without getting them from .
the bank; he did not inform the bank that they had been paid; and,

though the sums paid by the' makers found their way. to Edward
Stephen’s account with the bank, and to that extent reduced his debit
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to by the magistrate. If therefore the parties did not live together
after the surrender of the girl to her parents, the question is whether
the cousent that he gave was such as would render the contract a
marriage. I* is cleai that the respondent was only dragged there
after much persnasion, and did not expect to find a number of people
collected, and it is equally clear that he was rushed into giving his
consent. -Even the witnesses for the petitioner state that they did
not think that hie ever meant to carry out the contract. One of them
went so far as to ask him wha was to be done, if he did not carry
out the contract. He said “ Do whatever you like.”

Taking all the circumstances into consideration, I am of opinion
that there is no valid marriage. The application is dismissed.

IN THE CHIEF COURT OF LOWER BURMA.
Cuimivar Revision No. 846 B or 1919.

P. S. PIT LAY .. .. .. .. ArpPrICANT.
' us.
MOULMEIN MUNICIPAL COMMITTEE .. R=zsroxpENT.
Before Mr. Justice Robinson. '

For applicant—2Messrs. Cowasji and Das.
For respondeni—Mr.. Ginwala.
. , _ «

15tk January, 1920.

Municipal bodies—Validity of byelows. Byelaws of bodies working for
profit—Unreasonables.ess, illigality. ) .

Burma Municipel Act (Burma Adet IIT of 1898) section 142 (d)—byelows
for lodging-houses—Ulire vires.

A court has no jurisdictivn to interfere with the byelaws of munici-
pal bodies unless they are either (a) wlire wires as esceeding the
powers given by statute, or (b) invalid as being repugnant to the
general principles of law, and should support them if possible
by a benevolunt interpretation, crediting those who have to admirister
them with an intention to do so in a reasonable manner.

‘Byelaws of public bodies working for profit are on a different
footing from those of public representative bodies acting under statu-
tory powers. The former may be disallowed if unreasonable.

A byelaw of 2 municipal body requiring keepers of lodging-houses -
to pay a license fee reckoned on the maximum number of lodgers
authorized, although the actual number of lodgers-in the house may
be less than the authorized number is not illegal or ultra vires. .

(1) 9, B. L. T. 1795 8, L. B. R. 899,
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JUDGEMENT. .

Rosinson, J.—The applicant P. S. Pillay has been convicted under’
section 180 of the Burma Municipal Act for kreping a lodging house .
without having the same registered and licensed and fined one rupee.
He now comes to this court to test the validity of the bye-law under
‘which the municipality acted. . .He is the owner of a tenement lodging
bouse in Moulmein, and bye-laws had been made under section 142
clause D for fixing and varying the number of persons who may
occupy a lodging house, for rendering licenses necessary and for fix-~.
ing the fees payable for such licenses, and the conditions subject to
which they shall be granted and may be revoked. The byedaws
provide that no person shall keep a tenement lodging house unless
it has been registered and licensed, and that before ihe house is
registered and licensed it shall be inspected by an officer generally
or specially appointed in that behalf by the committee who is to re-
port in writing to the committee whether the house is sufficiently venti--
lated and satisfies other requirements, and especially as to be number
© of lodgers that can be properly accomodated in the several rooms. It
is then provided that any person wishing to have a lodging house
registered and licensed shall make a written application in a form
that is given. ~This form does not provide for a prayer as to the
number of persons for which a. license may be granted. Then the
rules provide that no keeper of a lodging house shall at any one time
receive or allow to be received into the house & greater nuinber of
lodgers than shall be fixed by the committee as the maximum number
of lodgers authorized and specified in a certificate in the prescribed-
form. This form gives the maximum number of lodgers authorized. -
The last rule to which it is necessary to refer prescribes that the fee -
to be charged for the licensing: of each lodgirg house shall ‘be
two rupees for every lodger eauthorized in the certificate, that.
is to say, twice as many rupees as the number of lodgers
- authorized. It had been the practice for applicants to specify in their
. applications the number of lodgers which they wish should be speci-
fied as the maximum mpumbcr, and provided, that number was less.
than the maximum number which tne assistant. health officer had
reported ‘as being permissible licenses for a lesser number were
issued and fees were chaiged according to that nmumber. This prac-
tice continued even after the bye-laws assumed their present form,
but it was brought to the notice of the commiittee that they were losing
revenue, and it was decided in future to charge fees strictly in ac-
cordance with the present bye-laws. The applicant applied for a
license for thirty lodgers in respect of a house held by the assistant
health officer to be fit to contain thirty-nine lodgers. The munici- .
pality declined to issue a license unless fees were paid on thirty-nine, -
and this the applicant refused to do. As he took out nn license, he .
has been prosecuted. It is urged that the whole object of the Act
and the bye-laws made under it in respect of lodging houses is to
insure the public health, and public decency; and that, and not the
revenue must be the first consideration of the municipality in ad-
ministering the powers’ that they have under the Act. The powers =
were given not to supply the municipality with ‘a 'source of revenue,
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balance; the’ manager of the bank was left in the belief- that ‘he still

had thése notes as good security, and consequently allowéd from:time

to time larger overdrafts than he ‘otherwise would have done: It

was due to this circulistance that Edward Stephen was allowed to
overdraw to so large an extent, and to be upon the ﬁnal Wlndmg up

so heavily -indebted.’

That these transactions were frauds upon the makers of the ; pro-f
mlssory notes there can be no questlon, nor can it, in their I.ordshlps "
‘opinion; be doubted that they were frauds upon the bank. It is true
that the notes being negotiable instruments, and having been trans-
ferred to the bank for value, payment to Edward Stephén did not
operate as a discharge to the several makers, and that the bank as
holders in due.course might. possﬂ)lv still sue upon them and com-
pel the ‘makers to pay over again. But in the first place the bank
was entitled to-hold these documents as unquestionable securities,
and not securities which would almost necessarily involve Litigation
if they were to be realised. Secondly, the bank was entitled ot to -
be put into the odious position which such litigation would put it
in, a’position extremely likely to injure its popularity and: its custom,
and thirdly, inasmich as. Edward Stephen filled a dual "capacity it
would be guite possible that a plausible case might be set up. by each
maker to the effcet that he must be deemed to have paid to Edward
Stephen in the capacity of an officer of the bank} that the bunk had,
in fact, through Edward, got the money, and therefore that it’ was
mequltable to sue him to recover jt over again. Thus while to the
belief. of the bank manager the paper remained as good a security as
it was at the first, ifs value had at least seriously diminished;. it ‘was
no longer an absolute, but at the best a questvonable secunty :

- Now was this fraad committed by Edward as a customer, and not.
revealed nor- provided against by Edward as. khazanchee, .one of
those acts or defaults for which the secnrity deposited by his. father
could be made responsible? Clause 2 of the agreement defines. the
dutics of a khazanchee as these which either by custom or contract
usually devolve upon such an officer including, but not conﬁnd to, the
dutics, liabilities and. respcnsibilities afterwards set out in detail.
That an officer: of the bank who has heard some rumour that a custom:.
cr 'i§ or ‘may ‘be doing something fraudulent may be absolved from.
communicating his information to his superior is qulte possxble This.
argument’ was . forcibly brought before their Lordships by: counsel for
the appellants. . But when it is no lénger a question of rumour or
probability, but the officer knows , and as he was himself the fraudulent
person he, knew, and when the fraud was of the kmd Whlch it was, it
secms pretty plain that it would be a breach of ‘duty not to cornmuni-
cate it. If evidence were wanted to prove that- this was oné of the
duties which by custom or contract would devolve upon a khazanchee
the evidence of Mr. William Mackintosh, acting agent of the Bank of
Bengal, evidence unchallenged by cross-examination and uncontra-
dicted, would be sufficient to prove this. :

But the bank also relies ~upon clause 5 whlch makes gt the duty

Al thn Lhamatantinn Lo me o
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the credit, solvency and circumstances of Asiatic residents whd have
dealings -with . the bank ._thmugh his ageney and in the course:.of
bis emplovment - It is true that in the same clause occurs the phrase
that he is to report in .writing when requlred and . that be was not
required. But if it is his dutv to enquire and ascertain, and the
result of the ascertainment is such as would lead the manager of
the bank to close the customer’s account there needs no requirement
to ‘make a report necessarv; the ascertainment wou'd be idle if it
was. not followed by the proper result, that is a report. In
their Lordships’ opinion the court of appeal put the right con-
struction upon these clauses, and therefore the effects deposnted as
security for the faithful dlscharoe of the duties of his office.and for
the protection "and secrity of the bank against such losses as are set
Zorth in the instrument may be retained by the bank umtil 2ll such
losses have been discharged.

There remains the question whether the bank has sustained any
1oss, in other words, whether the bank was bound to realize the pro-
missory notes, obtain payment of them over again, and apply the
sums receured to wipe out the debit balance. As to this it appears
that the bank did make application to each of the makers, and re-
ceived for answer in each case that the makers had, as in fact they
had, paid the money to Edward Stephen in the be‘xef that he was
the holder of the notes. Afterwards, and during the course of
much discussion and correspondence, the bank, as already stated,
passed the notes to Sen. It may well be that in his hands they were
valueless because he represents Edward, but if there were any value
to be got out of them at all it could be just as well got by his co-
plaintiff, Rajh,as by the bank.

In their Lordships’ opinion the bank was not bound to sue these

~makers and compel them to pay.over again. It may be doubted
whether, in any event, the bank would be bound to sue upon the notes,
but in the particular circumstances it would put an intolerable burden
upon the bank.. The bank was probably bound (if so required) to
hand the notes over to the father’s represestative, so that he might
" make what he could out of them, at apy rate to the extent of the value
of the security which he had deposited. Eut in substance that is what
was done when the notes were transferred to Sen. If the bank either
- could not realize or was not bound to realize the notes, the debit
balance remains ; and it is larger than the total amount of the security
deposxted There was, therefore, misfeasance by the khazanchee with-
in the terms of the agreement, and by reason of such misfeasance ‘there
was a loss incurred’ bv the bank to ‘the full extent of the security. - -

Their Lordships will humbly advise Hxs Magestv that this. appeal'
should be dxsmlssed ‘'with costs. ] ) )

IN THE CHIEF COURT OF LOWER BURMA.
Cevir. Seconp Arrear No. 139 oF 1919. .
S. T. K. CHETTY .. .. .. .. APPELLANT.

. . * ws. o
RAT.ASTINDARAM .. T e .. RESPONDENT.
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Before Mr. Justice Robinson.

For app.éﬁa—nt—-Mr. Lambert. -
Frr respondent—Mr. Chari.

22nd January, 1920.

Speeific Relief Aet (I of 1872) s. 42. Peclaratory suit without further -
relief—Objection. taken. for the first time in eppeal—Procedure—Amendment
of platat—Right to ¢ declaration a Jazmt one person, and to further relief
agwamt anotker person.

The proviso to section 42 of the Specific Relief Act does not. em-
power the eourt to dismiss a suit for a declaration because it omits to
ask for eonsequential relief. The court can culy refuse to make the
declaration until the defect is vemedied, and ought to allow the plain-
tiff to amen& the plaint. , :

When an objectmn te a declaratory suit on the ground that it does
not ask for consequential relief is taken -for-the first time in appeal,
and allowed, the proper procedure for the court is to remand the suit
to. the lower court, to enable the plaintiff to amend. the plaint.

~ Section_ 42 of the Specific Relief Act requires a plaintiff to include
in his prayer sny further relief he may have a right to against the
' same defendan,t but it does not require him to include as defendants
the persons against. whom'he may Lave a right to consequentlal relief.

" Where a plaintiff has 2 right to a declaration against one person,
and a. right to a conseéquential relief against snother person, he is
not bound to join the latter as defendant in the declaratory suit,
but can sue for z declaration without asking: for further relief.
: N

JUDGEMENT.

RoziNsox,. 3. -Plamtxﬁ being the owner of a certain heuse mortg“—
ged it to the: firm of C..P. L. K. N. who got a morfgage decree against
him. ‘The mortgagee tried to sell the property in execution but no
sale was: carried through. He then transferred his decree to the pre-
sent appellant firm of S. T. K. who brought the heuse to sale and
bought it themselves. They obtained a sale certificate.in 1911.  Plain- -
tiff now seeks a declaration. that the. sale certificate granted is. void on

-the grounds that no. notice of the assignment of the decree had been

* given. to him-and. that no notice of the intended sale was: given to him.

. ‘He clains;: to be in: jpossession at the time of suit. In 1915 the S. T. K.
firm, applied: for possession but their application was. disndissed and .
barred: by limitation:- In 1915 one Desai was in occupation.nf the
house. and is s still Le says as the tenant of S. T. K. The plaintiff
filéd: a :swit against: Desai as his tenant. and. the matter came up to
this.court but-it: was held- that.no-tenaney: was provecl Plajntiff then
suéd: Plesai. for use and occupation: but he again Jost his suit it. being
held: that- he- was: not the: owrer of the property. Plaintiff then filed
‘the present. snit and. it was decided. in his. favour in the first eourt.
When: the-plaint was: instituted: on: the. 2nd Pecember 1918: the court
held that the suit was:in effect one for cancellation of a-document and
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that it must be stamped to the full value of the property Plaintiff
paid the deficient stamp duty. The decree of the first court was based
on the two grounds of want of notices mentioned above, and the decree
given was that the court sale at which S. T. K. had bough* the property
:'was void, and it was set aside and the sale ceriificate issued was de-.
‘iclared to be void. - The only point that is now argued in this appeal is
“that the plaint was one for declaration merely and that there was no
prayer for the specific relief of possession and that the suit therefore
should have been dismissed. Tt is-admitted that this point was raised
specifically for the first time in the divisional court. But Mr. Lambeit -
argues with.some ingenuity that in the written. statement S. T. K.
denied that plaintiff was in possession and explains the failure to plead .
that the suit should bs dismissed for want of a prayer for .conse-
quex'xtial reliaf onythe ground that plaintift’ was at that time claiming
to. be in possession, and the plea could not therefore be properly raised
until the question of possession had been decided. - He says that he
urged that the issues vere insuffieient and asked that a further issue
as to possession should be drawn. But he admitted he did not suggest -
any issue as to the suit failing for want of a prayer for consequentlal'
relief. He says he dealt with this omission in his argument. He: ad— o
mit¢that he cannot now argue as to want of notice. :

. It must be taken that the present point was taken for the ﬁrst time
properly in first appeal. In the case of the Bombay Burma Tr:
;iCorporation Limited ws. F. Yorke Smith (1) Mr. Justice Farfan
s:pointed out that the plaint did not ask for consequential relief, but
“‘that no objection had been taken by the defendants on that O'round'
under -section 42 of the Specific Relief Act and that as ne ﬁscal regu-
lation was$ contravened by the omission, he saw no reason why the
court should raise the objection of its' own motion. The point was
raised in argument in appeal and in dealing with it the learned Chief
Justice stated “It is also to be remarked that this objection has been -
taken for. the first time on appeal a circumstance which by itself is, .
in our oplmon, fatal to it.” Thé reason for this appears.to me is.to .
be found in the case of Kun} Bihari Prasad‘u vs. Keshavlal- Hiralal
{2) where Sir Lawrence Jenking’ points out in quoting section- 42 of
g-the Spec1ﬁc Rehef Act “ Noi:hu:la is said here about dxsmlssmor lns )
: “th urt shall make-

The ,rcsuIt of “stieh 4 "dsféat "a1d the proper method of ‘dealing -
it is’ pointed out in the case of Limba bin Krishna vs: ‘Rama bin
Pimplu (8) ‘where it Wwas held that a suit should not be dismissed by .
an appellate court on'the ground of its being one asking merely for
2 declaratory decree and -no: consequential relief .where *hat. objéc-
tion has never been taken by the defendants to the suit. The: plain-
tiffs should in such a case be allowed an opportunity of amendmg
their plaint. Had therefore this objection been specifically raised in ..
the first court it would have been open to plaintifi'to apply to amend
his plamt or he could have maintained his position -that*he was in
possession, when if he failed to prove it the suit might possibly have _
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been dismissed, a.nd even if the d1v1smna1 Jud,,e had entertained the
objection his proper course would have been to have remanded the
case .so that plaintiff might have an opportunity, if he' chose, to
avail himself of it of amending his ‘plaint. But it is unnecessary to
d=al with the matter further here for various reasons. In the first
place the effect of the court’s order in demanding stsmp fees to the
full value of the property was to convert the smt from one for a
mere declaratioi. into one for cancellation of thegale at which S. T. K.
bought. He should no doubt have insisted on the amending of the
plaint but unfortunately that was not done. However, even if the
suit be treated as one for a bare declaration, ‘it is clear that any
consequential velief the.plaintiff should ’ ; gonse-
quent o _main prayer of his suit: ~The’ appiopriate consequential
relief necessary to:support the suit as laid would be the relief cancell-
ing the sale.and not for possession. S. T. K. was apparently not in
possession. He. endeavoured to obtain possession and the..court had
held that he was not entitled to possession as his claim ‘thereto “was
barred by time. Desai was the pérson who was in actual possession
;. and he was not a party to this suit and no decree for possession
2 therefore would have been effectual as. against Desai and plaintiff
: wouldstill have had to bring another suit to obtain possession: That
necessxty would ‘not have been done away with by the consequential
relief even if it had been granted in the present case, and therefore
the object of section 42 in requiring that the plaintiff shall ask for
consequenhal relief where it is open .to him would not have been
satisfied. : Section 42 does not require a. plaintiff to include in

therefore, th no force in the partmular point” ‘that has been pressa
ed in this appeal and that, even if it could have been allowed, it
would not have effected more than to allow the plairtiff an opportu-
nity of amending his plaint. The appeal is, therefore, dismissed
with costs.” : :

IN THE CHIEF COURT OF LOWER BURMA. -
: CRIM!NAL REVISION No. 400B or 1919. o
BA GYI and others S -+ +. . .. APPELLANTs.
- B vs. . C o '
KING-EMPEROR . .. L see . +. RESPONDENT.

" Before Mr. Justice Maung Kin.
- For applicants—Mr. Bomanji.

(1) 17’ B- 1971
(2) 28, B. 567.
(8) 18,B. 548; -
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Ga/mbhng Act (Burma det No. 1 of 1899) £ 7 Preswmptwn agtmst persons
found in a common gaming house—rebutial of presz.m/ptwn.

purpose of gammg inay be rebutted by showing thiat they were' mmates
. of the house, or Wel%’there for some legitnnate busmet;e

JUDGMENT.

Maurne Kin, J.~The warrant was in erder. - The entry was made

in a legal manner. - The search was made-in aceordance with the law.
Gambling instriments were -found. . The presumption under section 7
of the Burma Gambling Act arose against all'the. accused.  But.as
“regards Ma E-Ryu, Ma Shin, Ma E.Hla, and On: Bu the:fact that
they were inmates of the house which was' 4. small .one may be held
as rebutting. the presumption. This remark may also be :'pphed to
Maung E Maung another inmate. - As .regards Maung Aung Min
I cannot accept bis statement that he was arrested downstairs where
the: first accused Maung Ba Gyi kept his shop, and he -had gone there-
to settle his accounts. If I .can hold that his statemznt is acceptable,
and he ‘was not upstairs when the police arrived, hé¢ should. be -ac-
quitted. But I cannot. Moreover, I am-unable to-accept the defences
of the other accused. The convictions of- Maung 'E-Maung, Ma-E
Pyu, Ma Shin, Ma E Hla, and Ba On Bu are set aside, and the fines,
if paid; will be refunded. The convictions are‘confirmed: as against
the' rest.- “The sentenécs on thém are also- confirmed;. except in the
case of the first accused Maung Ba Gyi. Inhis case thé fine will be
reduced ‘to Rs 100/- I

IN THE CHIEF COURT OF LOWER BURMSA. . - .
CmmNAp Revision No. 276 B or 1919. »

" . BO GYI - ‘ _ o L. APPEL]..;‘ANT.'
| oo . : o SRS o
MA NYEIN .. Sl o *7. RuspoNDENT.

- ‘Be‘fore Mr. J‘us'tice ‘R(-)biﬁson; o B

~ For apphcant—Mr Lam}nert.‘* :
For respondent—Mr. Nieol. - :

Iztk Novembcr, 1919. _

) C’rsmmal Procedure Code (Act v of 18‘)8 s 488 Order for maintenance.
——Subsequent declaratory decree of civil court.

The jurisdiction conferred by section 488 of the. eriminal procedure -
code is auxlhary to that possessed by the cwxl courts; and before en-
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forcmg an order for maintenance made under this section a 1agis-
trate is bound to take into consideration any subsequent order of a
civil court which ‘would disentitle a wife to mamtenance :

A magistra’e ought to refuse to enforce an order for maintenance
uader section 488 if #fter the' passing of the order a ¢ivil couit has
decided that the respondent was not the father of the child.

JUDGMENT. .

Ropixson, J—The respondent obtamed an order from the sub-
divisional magistrate of Shwegyin against the petitioner for payment
of two rupees a month for thé maiittenance of her child. The peti-
tioner did vot apply to have that order reversed, but instead he
brought a civil suit in the township court for a declaration that the
¢hild was not-his. He obtained a decree, and then applied to the
subdivisional magistrate to cancel the order previously made for main-
tenance. His. app]watlon ‘was rejected, and -properly rejected as the
magistrate has no power to cancel the order mnder section 488 once
made. -But he now. comes to this court, and points out that the magis-
trate-is not entitled to disregard the civil decree that has been ob-
tained, .and which has ﬁna.ilv settled the .question of paternity.

1t has been pointed out in numeérous cases that the jurisdiction con-
ferred on a magistrate under section 488 i only auxiliafy to that
possessed by the eivil couits, and a magistrate ought to take the
judgment of a competent civil court into consideration, if it settles
the question of relationship, and. finally places the matter outside the
pale of discussion. The result of the civil decree is to supersede ‘the
order of the magistrate directing maintenance, and as the cases citéd
in the notes tc section 288 ‘of Sotioni’s Criminal Procedure ‘Code
show, the magistrate is not entitled to enforce his previous ordér. As
the pextloner ‘did zot ask the magistrate for .any order which the
magistrate had jurisdiction to pass, I am undble to accept his appli-
cation, and accordmgly with the above remarks, it is rejected. :

IN THE CHIEF COURT OF LOWEB BURMA.

- CRIMINAL szsmn No. 3 2 B oF 1919,

MA TWE L. .. .. ' .. -AppLicanT.’

' . L L A» vs. . E X

LWE HAIN .. . .. .. RusponprnT.
o . Before Mr. Justice Robinson.

For applicant—Mr. Sin Hla Aung
For respondent—-—Mr Thein Maung
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12th December, 1919.

’ Bmmese Buddhist - Low—-——Marmage between a C’hmese B’-tddhtst and ¢ Bur-
mese Buddhist woman-=Lex loci. -

The validity of a marriage must be dec1ded by the lex loci contrarc-
tus. oo :

Semble. The: marriage- of a Burmese Buddhist woman with a
Chinese Buddhist would bé valid if the requirements of Burmese
Buddhist Law are complied with.

JUDGMENT.,

" Rominson, J—The point for decision i. this case is whether peti-
tioner and respondent weie man and wife. The two ran away
together, and respondent kept petitioner in-the house of one San Min.
It is clear that he made no attempt to treat her as his wife during
this period. He got tired of the girl, and did not wish to continue his
‘eonnection with her. The girl would not return to hier home unless he
took her, and surrendered her to her parents. It appears that consi-
derable persuasion was used to induce him to iake her back to them.
Eventually both went to the house of Tun Nyein which is close to the
house of the girl’s parents. The girl then returned to her home, the -
neighbou:s were collected, and the girl and her elder sister went and -
begged the respondenttotome and “smrender the girl to her parents.
It is perfectly clear that he went there with the greatest reluctance.
When he went there be found a collection of people waiting him, and -
some ‘so-called elders proceeded to question him. They asked him
whether he would live with the girl as his wife, and he reluctantly
said that he -vould. He was then asked where thcy vould live, and
e said in her parents’ house. Two ‘of these Jugyis acmit that they
did not: think that he ever intended to carry-out his promise to marry

-the girl: - These witnesses further go on Yo state that for about a
month from that time they saw petltloner and respondent ilvmw in the
girl’s parents’ house #s man and wife. In order to decide whether
there was a valid marrlagc, it is fisst necessary to decide the law
binding upon.the parties in this matter. Petitioner is a Burman Bud- -
dhist and respondent is a Chinese Buddhist born in Burma. I have
no hesitation in agreeing with the dictum of Sir Charles Fox in the
case of Maung Sein Kyi vs. Ma E (1) that the law of the place
wherz it was contracted determines the validity of a marriage and
that this question must be decided by the Burmese Buddbist law.
Under that law there must be free consent of the parhes, but it is
obvicus that the consent of the respondent was induced and was very
reluctant. But assuming that this amounts to such consent as would
constitute this a promise of marriage, it would be necessary for that
promise to be followed by open living as man and wife. As regards
this latter point, the evidence is conﬂxctmg The position of the so-
called lugyis is not such as tends to inspire confidence in their vera-
city. They are neighbours. They. were specially called in order to

effect this marriage. No sufficient ground bas been made out in my -~

mratndan Lau cnn e A Lunon thia Ludivne AP fonl anm thic naimd anma
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but primarily £or-the preservation of the public health, and the pro-
vision as to feeés was intended only to enable them to provide the
necessary staff for inspection, and for enforcing the bye-laws. It is
urged that when the assistant health officer has certified for thirty-
nine lodgers, the primary object of his inspection and certificate will
be even better’ served by entering in the certificate thirty” instead of
thirtynine as the maximum pumber, and that if the proprietor sc
wishes there is' nothing to prevent the municipality acceding to his
request, and that that request bemg eminently reasonable, the munici-
‘pality is bound to grant it. :

"The rules as -to the interpretation of such Acts as the Burma
Municipal Act are laid down in Maxwell on The Interpretation of
Statutes, fifth edition page 481 ef seq. “ Rules and brelaws mad-
under - statutory powers enforceable by penalties are construed like
other provisions encroaching on the rights of persons. They must,
on pain of invalidity, be not unreasonable, rior in excess of the statutory
power authorizing them; nor repugnant to that statute, or to- general
principles of law. . . . . In determining the vahdlty of byelaws
made by pubhc representative -bodies under statutory powers, their

consideration is approached from a different standpomt from bye-
laws of railwd¥ or other companies, which carry on business for
their own profit, although incidentally for the advantage of the public.
Courts of justice are slow to condemn municipal byelaws as invalid,
on the, supposed ground of unreasonmableness, and support them if
possible by a “ benevolent ” interpretation, and credit those who have
to administér them with an intention to do so in a reasonable manner.
But, on the. other hand, if a byelaw- necessarily involves that thch_
is unreasonable, it is the duty of the court io declare it to be invalid.

On the other hand ‘it is pointed out that “ where the statute confer-

ring the power to make byelaws enacts that any such laws consistent
with the provisions of the statute, and not repugnant to any other
law in force, shall have the force of law when confirmed by the exe-
cutive, it is doubtful whether a ‘court would not,be precluded from
questioning the reasonableness of such hyelaws, or whether they are
ulira wvires, unless it be in some’ very extreme case.”

In considering these byelaws in the light of these principles,' it is-
impossible to say that they are ulira vires of the powers given by the
Act, or that they are unreasonable or invalid as being repugnant to
aeneral principles of law. It is essential that the maximum number
of lodgers which may properly be permitted mist be specified, and
it is impossible to say that the municipalty is not authorized to charge
fees on that maximum number. Unless the byelaw can be held to be
invalid as being unreasonable, the court is not justified in inter-
fering. At the same time it is impossible not to admit that
the applicant’s’ request is perfectly reasonable. This is. a tenement
lodging house divided for several families, and to compel him to pay
fées "alcula-..ed on the maximnm number reported by the assistant
health officer may only lead him to take in more lodgers to the dis-
comfort of families occupying 2 tenement or compel him to alier the -
construction of the house by reducing the size of the tenements to the
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detriment of families who might otherwise occupy the present aceomo-
detion. The wisdom of the committee may be questioned, but i is not
for this court te dictate to them, and the court has no power to inter-
fere where the byelaw is valid and legal as it is in the present. ease.
The application is dismissed. :
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IN THE CHIEF COURT OF LOWER BURMA.
- Cyiviy MIs¢ELLANEBOUS APPEAL No 86 or 1919.
A A GANY .. oo . . APPEI.JLAN'L‘.
_ . vs. '
A. OMER . o .. .. RsspoNpENT.
Beforc Sir Daniel Twomey, Kt., C. J. and Young, T.

FYor appellent—DMr. Bilimoria.
For respondenu-—l\ir Robertson. -

Ist March, 1920.

Probate and A dministration Aet. (V of 1881) s. 56 Revocation of probate
or letters of adminiztration—who can epply, Suret _; to an edministration bond:,
Pischarge of ‘surety. Remedy of surety desiring .to be discharged.

Application for revocation of plobate or letters of administration
can be made only by a person who is interested in the estate, and
who has an immediate right to, and is willing to take a grant'of
letters ~of adminisiration in sub°t,1tutlon '

A crechtol of tne estate,” or a surely o an admmlstlatlon bond
cannot apply for revocation of & grant.

A surety to an administration bond cannct be discharged from
his liability tm the estate is fully administered.

The proper remedy for a surety to an administration bond who
wishes to be dlscharued would be to get some person entitled *o a grant
to appiv for rev ocatm'l

JUDGMENT.

Twomey, C. J. axp Yoone, J—This is an appeal against an
" order rejecting an application by a surety to have the letters of
administration granted to his principal revoked, on the ground that
the principal was wasting the estate. The’ 1earned judge refused
the application on the ground that the surety was mot a- person
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interested in the estate. Sectlon 50 of the Probate and Adminis-
tration Act of 1881 doés not lay down who may or may mnof apply
to revoke. But the cases cited show that a mere creditor’s .appli—
cation cannot be entertained, because he is not interested in the
estate, and no case has been cited to us in which revocation Jhas
been ordered at the instance of a person not hiterested. A surety
is not. a person interested in the estate. In England the practice
seems to be to allow no ome to apply to revoke a grant however
good the case may be on the merits, unless he has himself an. imme-
dla\,e right to, and is willing to take a grant of .letters of adminis-
tration in substitution. See williams on Executors, 10th edition page
457, and Coutt’s Probate Practice, 14th edition page 181. Adminis-
_trators as in India have to give bonds with sureties for the due
administretion of estates entrusted to them, and in England as here
the court will not discharge sureties. See Williams on Executors 10th
edition page 429. A surety as such will not be entitled to an immediate
grant, and following the English rule we must hold that he is not :
entltled to apply for revocation.

His proper remmedy would seem to be to get some one entitled to a
- grant to apply. The present appeal must therefore be dlsaﬂowed
w1th costs,——two gold mohurs.

IN THE CHIEY COURT OF LOWER BURMA.
- Crviz. Secoxp Appear No. 142 oF 1919.

‘ACH’AY-'A and others .. i .. .. AppELLANTS.
: vs.
MAUNG PO SAING and one .. L. . RESPONDENT.
Before Mr. Justice Maung Kin- :
For appe]lant———-Mr. Sen.
For respondent—Mr. Bose.
18th May, 1920.

. BEvidence Act (I of 187’2) B. '102—Burden of proof—Vendor and p'wr—
chaser, non-payment of conssdemtwn——Eﬁ'ect of laches.

In a suit for posséssion by a purchaser cluiming under a registered
sale-déed, the burden of proving non-payment. of consideration is on
the party alleging it viz. the vendor, but if possession has been with--
held from the purchaser for a very long fime, and he has submitted
to the withholding of possession, the burden is shifted on to the’
purchaser, unless the withholding of possession for a very long time
can be explained otherwise than as being due %o non—payment of -
consideration, - :
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JUDGMENT.

Mavwe Kix, J—This appeal arises out of a suit by plaintiffs for
the possession of a house site with a house thereon on the
allegation thet the defendants sold the house to them under a re-
gistered deed. The defendants failed to prove that they did not receive
the consdieration fo rtheir sale. In the lower courts there was
some coutest zs to whether or not the transaction was a benami one,
but the point is not argued before me. Upon the evidence it is
right to hold that the plaintiffs have failed to prove the payment of
consideration, so the position is that the plaintiffs are mot able to
prove the payment of consideration and the defendants can only
say tha they have not reccived any payment, but cannot prove their
allegaaioq How is the case to be decided? It must be decided by
ascertaining ou which side the buiden of proof lies. For the defena-
ants the eases of Achobandi Kuari ws. Mahabir Prasad (1) and
Bihari »s: Ram Chandra (2) have been cited as showing that the
burden should be placed upon the plaintiff.

In the first case the suit was for posession by the purchaser under
a registered deed of sale. The defendant (vendor) admitted the
exccution and the registration of the deed, but denied receipt of
consideration. The deed was executed in January 1876 and the
suit was instituted in 1884. The vendor had been in possession
during the whole of that period, namely, over eight years. The
plaintiff produced ne evidence to prove the payment of consideration.
Oldfield and Tyvell, J. J. held that under ordinary circumstances
the party alleging non-payment of consideration would be bound to
prove his allegation, but the fact that the plaintiff had silently sub-
mitted %o the withholding of possession for upwards of eight years,
combined with the continuous possession of the vendor, favoured
the allegation of the latter that possession had been withheld be-
cause of the uon-payment of consideration, and raised such a counter
presumption as to make it incumbent on the plamtlﬂ to give evidence
that consideration had in fact passed.

In the second case the plaintiffs were usufructuctuary mortgagees.
They were never given possession of the mortgaged property, nor
did they attempt to recover possession until the period of limitation
had almost expircd. The defendants (mortgagors) pleaded that no
consideration had passed. Stanley, C. J. and Banerji, J. held fol-
lowing the first case above cited that the burden of proving that
considcration had passed was rightly shifted to the plaintifis. The
case of Mahlabir Prasad Rai. ws. Bishan Dayal (8) was distinguished,
'in that in the case before the Bench, possession had been withheld
for mearly twelve ycars, whilst in Mahabir’s case there was no with-
holding of ‘possession for a length of time. In the latter case it was
laid down that where execution of -a bond is ddmitted and the bond
contains an admission that consideration has passed, it is for the

1) 8, A. 641,
(2) 83, A. 483
(3) 27,.A. 7L
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execusant to get rid of the admission which he has made in the bond.
It is not enough for him to prove that prior to the institution of the
suit on the bond he denied recelpt of consideration, even if such denial
was made before the reoxsl,ermv officer. :

Now, in the case before me possession has been withheld for less
than two years, and the lower appellate court, whilst saying that
the fact that the vendors had remained in possession of the pro-
~ perty is undoubtedly a point in favour of the detendants’ claim,
also says:that it does mot .seem to it to be conclusive. It goes on
to observe:—* It appears from the statement of the respondent, Po
Saing, that he has had other transactions with the defendant, Ma
Shwe Ma. He says that he once stood security for her for a sum
of Rs. 870/~. The parties are not strangers to each other, and the
tact that immediate poSsession was not insisted on does mot esfﬁblish
the appellants” case.” So that the fact that the defendants were in
possession has been explained on a footing other than that of the
non-payment of consideration.” These special features in the case
distinguish it from Achobandil’s case (1) and Bihari’s case, (2) and
the specxal rule shifting the burden on to the purchaser by reason
of possession being mthheld for a long penod cannot:be applied
to the present case. Mahabir’s case (3) is more nearly akin to the
present case than the two other‘casés. And there is nothing in ‘the
case to tuke it out -of section 102 of the Indian Evidence Act. For
the above reasons, the appeal is dismissed with costs. ’

"IN THE CHIEF COURT OF LOWER BURMA.
Crviz First Arpeir No. 154 oF 1917. -
ASOOMEAH and one I .. ArpELLANTS.

vs. . '

V. S. R. M CHETTY .. C .. RESPONDENT. .
Before Just1c°s Mauno fiun and ngg

For appellants—Mr N. M. CowaSJl
For respondent——Mr Grlles and Mr. Banerj:.

22nd May, 1918

- Boidence Jct (I of 1872) ss. 6‘8 wml 69. Proof of ea:ecutwn of documents
requiring - attestation—proof of .death of attestmg wp,‘ness ~—Person subyect to-
the process of the court. ’

The death of an attesting mtness toa document must be proved by
proper legal ewdence, not by hearsay )

“The fact. that an attesting witness cannot be found must be proved .
to the satisfaction of the court by ewdence of a stnct d'lugent and
honest - search :

"
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A witness is subject to the process of the court, if he can be com-
pelled to attend the court to give his evidence. A commission is not
a process of the court, and a person for whose examination a court
may in its discretion issue a commission is not a person subject to the
process of the court. The issue of # commission for the examinstion
of a person makes that person subject to the process of the court to
which the commission is directed.

JUDGMENT

Mauxe Kin anp Rice, J. J—The plaintiff respondent in this suit
V. S.R. M. Chetty sued Assoomeah a merchant residing at Chittagong
on a mwortgage executed on 11th September, 1807, by one Fazal
Rahmsn, whom plaintiff alleges to be defendant’s duly constituted
agent for this purpose. He also joined as defendant S. S. A. O.
Chettv firm who had a subsequent mortgage on the property. The
first defendant in his written statement denied that he executed the
mortgage, or borrowed the sum of Rs. 7,000 on it; or that he had
authorized anybody to execute the document which purported to be
the mortgage ir suit. The second defendant denied generally the
correctness’ of the statements of the plaintiff and put the plaintiff
to proof of them. On these pleadings three issues were fixed, the first
two of which only are important to the decision of this case. The
first issue is whether Fazal Rahman executed the mortgage deed in
suit as agent. of defendant, and the second is whether if he did so,
he exceeded his power under the power of attorney. It is contended
on appeal that as the mortgage deed was one requiring attestation
by two witnesses the plaintiffi was bound under the provisions of sec-
tion 68 of the Fvidence Act to call ane of the attesting witnesses to.
prove executioit and that he has failed to call either of the attestmg
witnesses or to prove that S. R. M. Mutu Veliappa is dead or cannot
be found. There is therefore no legal proof of execution of the mort-
gage, and the suit fails on that ground.

We are unable.to agree with the opinion exprenseci by the learned
district judge that the evidence on the record is suflicient to prove the
death of S. R. M. Mutu Veliappa Chetty. It is merely hearsay

evidence, and no witness bas been called who has any personal
knowledge of the death of Mutu Veliappa. From the evidence it
appears that he disappeared from Rangoon some four or five years
ago, and so far as enquiries went has not returned to Burma. The
plaintiff and his witnesses apparentlv contented themselves. with
belicving the story of some of the persons who were questioned about
the death of Mutu Veliappa, and they did not make any attempt to

enquire intc' the truth of their story. In these circumstances we - .

should find some difficulty in holding that it was shown that Mutu
Veliappa could not be found. The degree of diligence required in
seeking for the attesting witness to a document is the same as that
required for the search of a lost paper. The enquiry must bé strict,
diligent, honest, and satisfactory to the court. It should be made at
the residence of the witness, if known, and at all other places where
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he may be expected to be found, and also, in general, of his relatives
and others who may be able to give information concerning him. (See
Taylor on Evidence, 10th edition paragraph 1855.) The eunquiry in
this case was very far short of this requirement. The appellant
however has filed an affidavit steting that Mutu Veliapa is not dead,
but is in Pudukotta State, and contended that his evidence could be
‘taken on commission, and that, for that reason, he is a person “ subject
- to the process of the court” within the meaning of section 68 of the
Evidence Act. His learned counsel quotes from Strond’s Law Lexicon
the meaning of the word ““ process ” as including generally the activity
of a civil or criminal court, but Mr: Wharton in his Law Lexicon while
admitting that the term m).bh’c bave a wider meaning states that it
is O'enexally confined to a summons or other writ. It is conceded that
if he was in Madras, this court has no power to compel his personal
attendance, Mr. Giles argues, that the fact that the court can issue a
commission does not render this witness subject to the process of the
court. The issue of a commission is a matter within the discretion
of the court issuing it, and when a commission is issued, the person
to be examined on commission becomes subject to the process of the
court issuing the commission. It appears to us that the natural
meaning of the words * subject to the process of the court” is that
the witness can be compelled to attend the court, and give his evidence
personaliy. This appears to be the view taken in English courts.
. Taylor remarks that if an attesting witness is out of the jurisdiction
of the court, then a document can be proved by other evidence, and
in -the mnotes to paragraph- 1851, cites authorities o shuw that this
is the law notwithstanding the power the court has to examine on
interrogatories under order XXXVII rules 1 and 5 of the Rules of
the Supreme Court 1883.

-We are therefore of opinion, that since it is conceded that
Mutu Vehappa Chetty was in Madras, at the time of the trial of the
suit, he is not a witness subject to the process of the court, and there-

. fore the court could under section 69 of the Evidence Act take evidence
to prove the- attestation of the witness to be in his handwriting. The
second attesting witness is Tafazul Ahmed. According to the evidence
of the plaintiff this witness was produced as an attesting witness by
Fazal Rahman. The evidence for the plaintiff shows that enquiries
were made from Fazal Rahman. as to the whereabouts of this witness,
and also from various othér Bengalees, but none of thom could give
satisfactory amswers. The mortgage was executed more than ten
years ago, and we think under the circumstances the plaintiff has done
all he reasonably could to discover the witness and has failed, and
that we are justified in saying that Fazal is a witness who at the time
of the trial could not be found. Mr. Cowasji has not seriously con-
tended that Fazal Ahmed iv a witness whewm plaintiff was able to find
after due and diligent search. He has rested his case on the fact that

" the other witness Mutu Vehappa could and should have been called.

For these reasons we are of opinion that the first two grounds of

appeal must fail. It has not been contended that the proof “of identity -
of the handwriting of the attesting witnesses is not sufficient, and we
are of opinion that there is sufficient proof on the record that the
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mortgage deed was duly executed by Fazal Rahman in favour ot the
plaintiffs. )

The next guestion for.decision is whether Fazal Rahman at the time
of executing the mortgage had power to execute it on behalf of the

first defendant. Assoo Meah was. eramined on interrogatories, and
his ancwers are of the a most uusatisfactory kind. He admits that he

did exceute a power of attorney in favour of Fazal Rahman, but says.

it was a special power. As against this there is the record in the
registration office, Rangoon, that the power of attorney held by Fazal
Rahman was a general power of attorney. P. R. M. A. Raman Chetty
swears that before the deed was executed be showed the power to his
pleader, and was informed that was in order. We observe that in
exhibit 7 Fazal Rahmen in 1905 on the same power of attorney
mortgaged a part of the property, and later in exhibit C7i he can-
celled the mortgage. Again in 1909 on the same power of attorney
he raortgaged the property to S. 8. A. V. Chetly and Assoo Meah
admits that he kuew of this, and took no steps to repudiate it. The
title deeds of the property were handed over to the plaintiffs, and it is
incredible that for ten years Assoo Meah could have been in ignor-
ance as to what had happened to this land. He came to Rangoon, but
he made no-attempt to repudiate this transaction of his agent. Under
these circumstances there is a strong presumption that the power of
aftorney was a general power. We may also remark that if tais were
uot so, it would be easy for Assooc Meah to produce a copy of the

power of attorney, or the person who wrote it to show that he did not.

authorize such dealing with his property on the part of Assoo Meah.
The question as to the exact authority conferred by this power of
attorney ‘was peculiarly within the knowledge of Assoo Meah. Under
section 106 of the Evidence Act the burden of proving th~t it had not
the effect plainiiff alleges lay upon Assoo Meah. We see no reason te
interfere with the judgment and decree of the district court, and we
dismiss this appeal with costs. '

IN THE CHIET COURT OF LOWER BURMA.

Civi. MiscErLaneous Apprsar No. 42 or 1918.

>

K. N. K. L. CHETTY .. e .. APPELLANT.

vs. :
BA TIN .. .. ] .. RESPONDENT.
Before Sir Danijel Tsforgxey, Kt. C. J. and Ormond, J.

.For appellant—Mz. Chari.
For respondent—Mr. Hay.
' 25tk July, 1918.

Provincial Imsolvency Aet (III of 1907) s. 28, “date of adjudication.”
Ss. 34 and 88 “date of order of adjudication.”

The words “ date of adjudication ” in section 28 of the Provincial

Insolvency Act have the samie meaning as the words “date of order
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of adjudication” in sections 34 and 88, and do not relate back to
the date of presentation of the petmon on which it is made as
provided in section 16 (6) of the Act.

JUDGMENT.

Twomry, C. J. axp Ormonp, J—The appeal in this case is as to
the proper construction of the words “before the date of such ad-
judication ” in section -28 of the Provincial Insolvency Act. The
district' court has held that the appellant’s debt is not provable in
insolvency, becanse the obligation was incurred by the debtor after
10th August 1916, the date on which the petition was presented,
though it was prior fo the 17th November 1916, on which day the
order of adjudication was passed. The learned judge came to this
conclusion having regard to the terms of section 16 subsection 6
of the Act which provide that -an order of adjudication shall relate
back to, and take effect from the date of presem.atlon of the petition
on which it is made. In support of this view, it is pointed out that
in other sections e.g. 3 sections 34 and 38, the term- * date -of the
order of adjudication” is used, and we arve asked to infer that the
“date of the ad‘]ndxcatlon must be a different date. We are
unzble to accept this view. The plain meaning of the {erm “date
of such adjudication” is the date on which the adjudication is
actually made, and provisions of section 16 clause 6 do not go so far
as to require that any such adjundication should be antedated. Section
38 protects bona fide transactions up to the actual date of the
adjudication, and it appears to us that such transactions are proveable
under ‘ section 28.° A comparison with the corresponding sections
of the Presidency Towns Insolvency Act lends support to.this cons-
truction. Saction 46 of the Act contemplates that creditors can
prove debts incurred after the presentation of the insoivency petition,
and before the date of the adjudication, unless the creditor has
had notice of the presentation of the petition The purpose of
section 16 .subsection 6 of the Provincial Insolvency Act is  the
same as that of section 51 cf the Presidency Towns Insolvency Act,
namely to provide. for the vesting of the insolvent’s property in -
the receiver or. assignee, as from the date of presentation of the
petl,uxon, or other act of insolvency. We see no reason to hold that
in the case of the Provincial Insolvency Act any more than in the
case of the Presidency Towns Imsolvency Act, it was intended to
debar creditors from proving debts mot mvahdated by other pro-
visions of the Act..

The appeal is allowed, and the order of the district judge is set
aside, and the appe]lant will be given an apportumty of proving his
debts. The appellant is entitled to his costs in both couris, advocate’s
fees—one gold mohur in the district court, and two gold mohurs in this
court.
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IN THE CHIEF COURT OF LOWER BURMA.

Civir Rererence No. 1 or 1920:

KARAMATﬁI KHARN .. .. .. ApPELLANT,
vs.

S. P. L. LATCHMI ACHI1 . .. ResponpENT.

Before Sir Daniel Twomey, Kt. C. J. and Young, J. and Rigg, J. J.

For appellant—Mr, Chari.
For respondent—Mr. Doctor.

29th March, 1920.

Transfer of Property Aot (IV of 1882) s. 54, sale, contract -of sale
followed by possession—suil for possession by owner, equitable defence of
possession obtained under coniract of sale.

In a suit by an owner for possession of immoveable property of
the value of rupees one hundred or more, the defendant may without
stamping his written statement, plead as a valid defence to the
suit that he is in possession under a contract for sale, although he
has no registered sale deed.

ORDER OF REFERENCE. .
16th January, 1920.

Youxe, J.!—In this suit one Lachmi Achi, widow and heir of
legal representative of one S. P. L. Latchmanan Chetty by her
agent Ramanathan Chetty sued to evict one Karamath Khan from
a dwelling house standing on leasehold land. The case for the
plaintiff was that the defendant had agreed to purchase the property
in 1915 for Rs. 1000/- payable by monthly instalments of Rs. 30/~
and was therefore let into possession, but that he had never paid
any of the purchase money.

The case for -the defendant” was that he had bought the lease-
hold land in 1912 for Rs. 800/~ for which he had given a promissory
note. That there was then upon the land not the present house,
but a thatched lmt which he had to dismantle; that he had built
the present house which was worth Rs, 2500/-. He said he was
willing to pay the amount due on the promissory note and argued
that the plaintiff was only entitled o sue for this and not for
eviction. He claimed to be entitled to sue for specific performance
and reserved his right to do so. ' ,

The learned judge found for the plaintiff both on thé facts and
on the law, and granted a decree for eviction. The defendant has
* appealed: and the appeal raised the.question whether a person in
possession of land of the value of over Rs. 100/- under a contract
. for sale can successfully resist eviction by pleading his willingness
to perform his part of the contract when he has no registered deed
of transfer. ‘
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In Begam ws. Mahomed Yakub (1) decided in 1894 which was
argned before six judges, five judges concurred in holding that
when a buyer of immoveable property of a value exceeding Rs. 100/-
is in a. position successfully to maintain a siit for specific per-
formance of the contract for sale, he can defeat a suit for ejectment.
brought against him by the. seller, if he proves that even after such -
suit brought, he has paid or tendered the amout of the price, and
has at a proper time and place tendered a proper conveyance
of the property to the purchaser for execution by him, ‘and that
to give the seller in such a case a decree for the ejectment of the
buyer would be to ‘give the seller a decree in fraud of his contract
of sale.

In Tmmudipattam Thirugnana vs. Periya Dorasami (2) there are
certainly dicta of the Privy Council pointing in the same direction.
"-In Kurri Veerareddi ws. Kurri Bapireddi (8), 2 Full Bench ‘held
" that the provisions of section 54 of the Transfer of Property Act
" were imperative, and that the courts would not be justified in de-

parting from them on equitable grounds, and that a contract for
- sale followed by delivery of possession does not, when there is
no registered sale create any interest in the property agreed to be
sold and cannot even if enforceable at date of suit- or decree be
pleaded in defence to an action for ejectment by ‘one having a legal
title to recover. '

In Mahomed Musa vs. Aghore Kumar (4<) their Lordships of the
Privy Council again enuncxated dicta pointing in the same direction
as ii Immudlpattam Thirugnana’s case, (2) but in the latter case of .
Maung Shwe Goh ws. Maung Inn, (5) the Committee seemed per-
haps inclined to take a different view. In Salamat-uz-Zamin Begam
vs. Masha Allah Khan (6). - Walsh and Plggott J. J. dealt with the
same questlon and Walsh J. was of opinion that Mahomed Musa’s
case (4«) in effect overruled Kurri Vurareddi’s case(3) and that the
dicta’ in Maung Shwe Gobh’s case (5) ‘were directed to a different
point. In K. S. R. Ramanathan Chetty wvs. Ranganathan Chetty (7),
. the question of the necessity of registratiun again came before the
High Court. Plaintiff and defendant had exchmmged ad_]acent plots
of land worth over Rs. 100/- and each had gone into possession but
neither had a registered conveyance. Defendant built a-costly build-
ing partly on the land he had taken in exchange. Plaintiff sued
to evict. The Chlef Justice held he was estopped;-and seemed to:
think thit Kurri Veerareddi’s case (8) might to be reconsidered,
Seshagirri Ayyar J. differed and held that Kurri Veerareddi’s. case -
deculed that if the party resisting possession: has no statutory or
prescriptive title, he could not relv on eqmtles to resist the suit.

(1) 16, A 344 at p. 850, . (5) 44, L A 15; 10 B. L. T. 69.
(2) 24, M. 377. - (6) 40, A. 187.

(8) 29, M. 335. : » (7) 40, M. 1134
(4) 42, C. 801. - :
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He held that this was good law, and had not been overruled by
Mahomed Musa’s case (4).

In consequence of the difference of opinion the matter was referred
to three judges, one of whom considered that Kurri Veerareddi’s
case (8) was overruled by Mahomea Musa vs. Aghore Kumar’s case
(4), the other two held a contrary view. The point has also been
‘before the Bon:bay High Court and was referred to a Full Bench
in Bapu Apaji ws. Kashinath Sadoba (8). The question referred
was whether when the plaintiff being the owner of certain pro-
perty seeks to recover possession of that property, it is a valid
defence to the suit that the plaintiff has agreed to sell the property
to the defendants, the agreement being at the date of suit still
capable of speclﬁc enforcement but there being mno: registered con-
veyance passing the property to the defendants. The referrmg judges
also stated that it was to. be taken for the purposes of the case that
possession had been taken for the defendants under the agreement
of sale and that they were willing to perform their part of it. The
answer of the Bench was that a suit for specific performance was not
the purchaser’s only remedy, and that he might in the circumstances
stated in the question if there were no other facts operating to his
prejudice succersfully plead his contract for sale and the possession
acquired under it. It -may be observed that the court came to this
decision independently of and without noting Mahomed Musa’s
case {4).

In Calcutta the decisions would also appear to be adverse to the
views of the Madras High Court. Thus in Puccha Lal vs. Kunj
Behari Lal (9) when a purchaser of immoveable property under an
unregistered kabala paid Rs. 500/ the agreed price, ard was placed.
in possession, Jenkins C. J., and Mukerjee J. held following the
English equities that in the absence of circumstances shewing that
such purchaser was not entitled to sue his vendor for specific perfor-
mance, a subsequent purchaser of the property under a registered
conveyance could not succeed in a suit to recover the property from
the former purchaser, and that vo decide otherwise would be to con-
travene the abiding directions to proceed in all cases according to
equity and good conscience. In a more recent case Shafikul vs.
- Khishna Govinda (10) Richardson J. sitting with Teunon J. went
further and was of the opinion that a similar suit could not succeed
even if a suit for specific performance was barred by limitation.

As regards the facts of the case, there are improbabilities on both
sides: in a suit for specific. performance it would however be fcr the
present defendant to prove the agreement on which be relies and I
think he would fail, so far as the terms are disputed. As however
the plaintiff admits that the defendant was in possession under an
agreement to purchase and that be paid the rates and taxes for a

{8) 41, B. 488.
(9) 18, C. W. N., 445.
{10y 23, C. W. N, 285.
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number of years, I think a court of. equity would at any rate decree

specifie performance on payment by defendant of the sum claimed
by the plaintiff viz: Rs. 1000/-, and this sum the defendawt states

he is willing to pay. His counsel would have veen bet*er advised if
instead of reserving in his written statement the right to file a suit
for specific performance, he had filed the suit and then applled for it
10 be heard either with or before the present one. That is the obvious
remedy, and would have saved all complication. As he has not done
so, it is necessary to comsider his remedy.

.In my opinion the precise point in question in this suit was not be-
fore the Judicial Committee either in Immudipatiam Thirugnana vs.
Peiiya Dorasami (2), or in Mahomed Musa vs. Aghore Kumar (4),
‘and though it is true dicta in each case would if app]lca.ble establish
the propositions maintained by the Indian Courts other than Madras -
- whose decisions are cited above, yet having regard to the doubt of the.
. Judicial Committee in Shwe Goh’s case (5) as to the applicability
of ' English rules of equity when the terms of the section of the
Transfer of Property Act now under consideration were specifically
brought to their lordships’ notice, I think the courts are free to
form their own opinion upon the matter. In this view I am fortified
by the warning.of Lord Halsbury in Quinn vs. Leatham (11) cited
by Napier, J. in Ramanathan ws. Ranganatham (7) that every
judgment must be read as apphcable to the particular facts proved
or assumed to be proved, since the generality of the expressions
which may be found there are not mtended to be exposition of the
whole law, but governed and qualified by the pariicular facts of the
" case in which such expressions are found, and again that a case is
only an authority for what it actually decides.

There is therefore an equity in favour of the defendant and the
‘question distinctly arises whether he. should be allowed to prove such
equity by way of defence, or be relegated to a separate suit, and
whether if he should be so allowed he can raise the plea without
stamping ‘his written statement. The preponderance of authority in
the ngh ‘Courts is- distinctly in favour of an affirmativé answer ic
‘the main question-and the dictn of - the Judicial Committée in Im-
mudipattam Thirugnana’s ¢ase (2) ‘and in that of Musa Mahomed
(4) are very clear, but those in Shwe Goh’s case (5) must also be
borne in mind. On the other hand while in England .the -defence
would - seem to be allowed to be raised by section ‘74- ‘of ‘the Judlca-'
- ture Act of 1873 which effected “the fusion of law and equity, we
. have nothmg in the Civil Procedure Code correspondmg to it: :

The plea would seem to be a substltute for a cross—actlon of
specific performance and in Attorney-General for Trinidad.vs. Bourne. -
(12), it was argued (though vainly) that if a suit for specific perfor- .
mance did not he against the crown the equitable plea of  part -per-’

: formance could not be raised in defence by a subject in a suit by the

(11) (1901), L. R. A. C., 495.
(12) (1895), L. R. A. C., 83
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crown to evict. If then it is a substitute for a suit for specific per- -
formance it might seem to be a counterclaim which is defined in the
“ Annual Practice for 19197 as practically a cross-action sand des-
cribed as intended to -save any defendant who has a valid cause of
action of any”description against the plaintiff from the mecessity of
bringing such cross-action, unless his cause of action is of such a
nature that it cannot conveniently be tried by the same tribunal or at
the same time a. the plaintiff’s claim: .

But if the plea is correctly described as a counterclaim it may
be urged that there is nothing in the Code of Civil Procedure to
allow such to be raised except the mention of the word in the schedule
as part of an amendment to a schedule of the Court Fees Act and
that Order VIII Rule 6 vwhich might be supposed to be a suitable
placé for introducing a provision allowmo' a counterclaim is silent
on the point. It may also be urged that it is not a counterclaim
but only a defence that the deferidant is quife content to let the plaintiff
be titular owner, if his own possession is secured to him, and that the
court’s decree will serve all his purposes. ..This however may be said
to be tantament to .asking the court to participate in-saving him the
courtfee on his written statement, and the stamp fee on his con-
veyance, znd to let loose a flood of unregistered titledeeds in the
shape of its own decrees. Still it is the course which has a vast
preponderence of authority in India in its favour and perhaps the
binding direction of the Judicial Committee. It shortens, and
cheapens litigation: on the other hand it may be urged that the
legislature Tias weighed these advantages, and found that the advan-
tao'es of reo'lstratxon outweigh them and therefore. enacted  section
54 of the Transfer of Property Act.

If the clear and sweeping words of their lordships in Mahomed '
‘Musa’s case.(4) apply, there is an end of the matter, so far as
the courts are concerned, but, it may te observed that the Bombay
High Court in Bapu Apast case (8) though the case was. men-
txoned in argument, never referred to it in the Judoment and that
Lord Selborne in an earlier portion of his judgment in Maddison
vs. Alderson (18) which was so largely quoted by their lordships in
Mahomed Musa’s case (4) distinctly implied that equity would never
relieve against a public statute of general policy in cases admitted
to fall within it. The case is an important one, and as none of
these authorities were apparently cited before the learned trying
judge, I am not certain that the advocate for the respondent was -
not somewhat taken by surprise in the appeal. e

I feel it desirable that the case should. be fully érgued and, so .
far as may be, finally decided. I -would therefore suggest that the.
followmg qtestlons be referred to a Full Bench — ,

If the plamtrff being the owner -in law of immoveable property of
the value of Rs. 100/- or ove: seeks to recover possession of that
property . from a defendant who has no registered deed of transfer

e

(18) (1883), L. R. 8 A. C., 467.
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may the defendant plead as a valid defence,—thh or wﬂ;hout
stamping . his written statement,—that he is in possession under a
contract#for sale.

" Twomey, C. J—The question raised is onme of much importance
and in view of the conflicting Jecisions of the Indian High Coufts .
I agree that it should be referred to a Full Bench of this court.

-The opinion of the Full Bench wasidelivered in the fcelowma .

JUDGMENT: o :
29th Marel, 1920.

Youne, J—As shown in the ordér of reference there is a strong
.consensus- of opinion in the High Courts of Calcutta, Bompay and
Allahabad: leading to the view that this question should be answered
in the affirmative, though some of the courts go further than others
and the reasons for the decision vary.

Thus in Calcutta in Paccha Lal ws. Kunj Bebaxi Lal,(3) Jenkins,
C. J. and Mukerjee, J. held that where a deferdant had been put
in possessmn of land and had actually paid the price Rs. 500/- but
not been given a registered instrument of transfer he coald not be
_evicted, reversing the decision Coxe, J. who had held that the trans-
action in favour of the defendant-was a nullity under section 54 of the -
Transfer oF Pioperty Act. The appellate court held that to grant -
2 Jecrze -of cviction would be a contravention of the abiding direc-
. tion to procéed in all cases according to equity and good conscience.
" Here it will be noticed that the defendant had - actually . paid d:he
purchase price.

In Allahabad a Bench of six Judgea in Begam vs. Mahomed
Yakub (2), held that prior payment was not essential and that it
sufficed if a. purchaser of immoveable property of over Rs. 100/-
in value was in a position to maintain suecessfully a suit for specific
-performance and tendered the price and conveyance even after a
suit had been brought for eviction znd that to decide otherwise would
Le to give -the seller a decree in fraud of his contract for sale. In
Salamat-uz-Zamin - Begam wvs.. Masha ‘ATlsh  Kien'(8),:Walsh,.. J. -
seemed fo hold that where two parties had sold to each other lands
of over Rs. 100/~ in value by registered deeds but had never taken
possession and subsequently agreed to exchange the lands back again,
that the mere agreement having been acted on operated as a valid
exchange. Pigott, J.- refused to go so far and held that the mere
‘ agreement did not effect a change of ownership, but that the defen— -
dants were not mere trespassers: that there was a contract for ex-
change and that there was no reason why the law should not hold
the parties bound by the contract so far as it was carried into effect
and by the equities ansmg out of their own acts.

(1) 18,C. W. N, 445,
(2) 16, A., 384,
(8) 40, A., 1817.
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In Bombay, in Bapu Apaji Potdar vs. Kashinath Sadoba Gul-
mire, (4) a full bench decided a similar question in the affirmative
on the ground that the vendor in such circumstances was» a trustee -
for the defendant ari that the court would not aid him to commit a
breach of irust. :

In Madras alone a contrary vigw was taken notably in the Full
‘Bench case of Kurri Veerareddi ws. Kurri Bapireddl (3), where the
court held that the question whether assuming the defendant’s right
to obtain specific .performance by way of execution of a. sale deed
by the plaintiff was not at the date of suit, barred by limitation, the
plaintiff was entitled to maintain his suit for the recovery of pos-
session of the land agreed to be sold, must ‘be answered in .the
affirmative, basing their docision on the clear words of section 54, of
the Transfer of Property Act that a transfer of property of Rs. 100/
in value can only be affected by a registered instrument and that
a contract for sale does not by itself create any interest in or charge
upon the property. In a later case K. S. R. Ramanathan Chetty vs.
Ranganathan Chetty (6), two out of five judges were inclined to
doubt whether the former décision of the court in Kurri Veerareddi vs.
Kurri Bapu-eddl(o) was correct, but the majority held otherwise.
There is therefore a weakening of view even on the part of this
court. :

Speaking for myself if I regarded the question as one of the
* transfer of ownership I should find it very difficult to disregard the -
"plain words of section 54 of the Transfer of Property Act or to
hold that any equity could prevail against the clear words of the
statute. But upon further consideration I do mnot think:-that any
such claim is involved. The suit is one for possession only and.
the defendan® only seeks to retain that possession. I do not see that
weé are really concerned with section 54 of the Transfer of Property
Act at all. Tt seems to me to be a gaestion of comtract purely and
simply; and in my opinion the defendant may plead and if he can
prove that he has been let in under a contract, he cannot be consi-
dered or treated as a mere trespasser so long as that contract subsists.
He is more than a mere licensee, because a hcense is a thing complete
in itself, while here his possession is in part performance of a con-
tract. He is not-a lessce, but like a lessee he is in under a contract
and like a lessee, he cannot be evicted -while the contract subsists,
except for causes provided in the comfract. If theré are nc such
. causes specified the plaintiff can only succeed by suing to set aside
the contract and adding a prayer for possession, (obtaining the leave
of the court if necessary) and unless and until he can set aside
such contract, I think the defendant may, in the language of the
* Bombay Hl,_,h Court, successfully plead his contract of sale and the -
possession acquired under it. If the defendant goes further and
seeks ownership in addition to possession he must do so by a.cross

(4) 41, B, 438
(5) 29, M., 836.
(6) 40; M., 1184,
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suit; such a claim is obviously not a set-off, but is a counterclaim or
cross-action, and I agree with the views of Messrs Woodroffe and
- Amir Ali-that the Code of Civil Procedure does not introduce ~ounter-
.claims, though there is nothing to prevent ‘heir introduction by
rule. - This has not been done in this province and a separate suit
would be required until such is passed. But if the defendant merely
seeks to secure his possession no stamp is nbecessary.

I would therefore answer the reference by saying that a defendant
may plead by way of defence to a suit for eviction by an owner that
he is in possesion under a comtract to sell, that the plez limited
as aforesaid requires no stamp, and that if he can prove the contmw,
it will be a valid defence however valuable the property may be
and whether be has a registered deed of transfer or not.

Rice, J.—The question: referred for our decision is as follows:—--
“If the plaintiffi being the owner in law of immoveable prs}perty
of the value of Rs. i00 or over, seeks {o recover possession of
that property from a defendant who has no registered deed, of
transfer, may the defendant plead as a valid &efence with or witheut
stamping his written statement, that he is in possession undsr a
“contract for sale.” :

The parties entered into a contract for the sale of a louse for a
sum (the amount of which is in dispute) and the vendée was let into
possession. He admits’ that he owes the vendor a sum of money for
" the house, but claims that the vendor is not entitled to sue him in
ejectment, but for money due, and that on payment of the moucy;
he can-enforce specific performance of the contract. It is conceded
that there is no registered instrument relating to the tramsaction be-
tween the parties, no transfer of ownership has taken place, but it
is urged that the plaintiff cannot succeed merely by showing that the
title to the ownershlp of the property is in law still with him, and
that the equities arising from part performance ol the contract, and
the posxtlon of the plaintiff as trustee for defendant are a sufficient
answer to the clajm.

Under the provisions of section 54 of the Transfer of Property
Act, a contract for the sale of immovable property does not of itself
create any interest in or charge upon the property, but this clause
merely abolishes the English dot_:trine that- a contract. for sale of
real property makes the purchaser the owner in equity of the estate.
A contract for the sale of immoveable. property.is one that can be
specifically enforced. From the time that he enters into the contract,
the owner holds the estate.in trust for the purchaser subject to the’
payment of the purchase money, but he is more than a mere dormant
trustee, baving. an interest in.the property; and a right &o protect,
and to assért that interest. This seems to me clear from illustrations
(g) and (h) to section 8, and the illustrations to clause (b), section
27 of the Specific Relief ‘Act, read with the rights and liabilities of
seller and buyer, which are deﬁned in scction 55 of the Transfer of
“Property Act. Being thus,bound to hold the _property for the benefit

" of the purchaser to the extent necessary to glve effect to the contract
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itself, the vendor cauwot divest himself of his fiduciary obligation,
unless he can show his right to avoid the contract. The buyer is not
& trespasser, even if he has been let into possession of the land with-
out payment of the whole or part of the purchase money, but helds
under a subsisting contract. In Akbar Fakir vs. Intail Sayal (7), a
beneh of the Calcutta High Cowrt quoted Sir George Jessel in Walsh
vs. Lonsdale (8) that where in pursuance of a contract for a lease or
sale, the intendcd transferee had taken possession, though the requisite
documents have not been executed, the position is the same as if the
documents have becn exccuted, provided specific performance can be
obtained between the parties. The learned judges say “ If we were
o accept the contention of the appellant, the result would be this:—
as soon as the suit for ejectment was instituted, the defendants must
institate In taat cowrt s counter suit for specific performance of his
contract, and ebtain a stay of proceedings for ejectment. ... .Cleaxly,.
the court should not encourage mischievous multiplicity of litigation
i this manner. We hold that plaintiff is not entitled to eject the
is he entitled to a deeree for the bzlance of the con-

defendant, nor
sideration in th
money.”  In my opinion, the defendant in this case would have a
complete answer to € s suit, if be pleaded successfully that

the contract had not been terminated. and that he was ready to com-
plete his port of it, if required.

Twonry, G J.—1 agree in thinking that we cen dispose of this
question on the shaple ground that the plaintiff is bound by his con-
iract and is thereby precluded from ejecting #he defendant as if he
were a mere {respas An owner of property is not uccessarily en-
titled to its inmunediate possession. He may have parted with the
right of immedizte possession by contract, and that appears to be his
position when ne has entered into a valid contract for the sale of the
property, and has put the vendee into possession. So long as thé
contract subsists, he can esercise his rights of ownership only so far
as they are consistent with his obligations under the coutract. His
remedy against the defendant is to enforce ths contract, or show that
il wo longer binds hin.

I coecur in answering the reference in the affrmative.
D

IN THE CHIEF COURT OF LOWER BURMA.

Crviv Recurar No. 888 or 1019.

KHATIZA BIBI and others .. .. Praixwrers.
S,
HAJEE AHMED ISMAIL and others .. .. Derexpaxms.

" Before Mr. Justice Rigg.
For plaintiffs--Mr. Giles and Mr. B, Cowasji.

7) 29, L C., 707. .
8) L. R. 21, Ch. D. 4.
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15tk March 3192

Mahomedan Lc:,m——‘ﬂ:kf—-((ccuum of Mushaw, freehold roperty  in

Rengoon—Relinquishment of possession on the part of the wal

The doctrine of muskaa does vot apply to shares in companies, or
to siiares in frechold preperty in large towns.

Ibrahim Geolam Ariff vs. Saibeoe 35, C. 1, followed.

The balance of authority in Mahowedan Law seems to be in favour
of the validity of a wskf of an undivided share even in property
capable of division.

It

i ntial fo the validity of a wakf that the wakif should actu-
ally 4

s esse
ivest himself of possession of the wakf property.

JUDGMENT.

Rice, J—This is a suit for a declaration that a wakf made on
14th April 1913, is null and veid. ,md that the property forms part of
the estate of Esoof Hashim Malin

The property in suit is a fouwrth share in the undivided property
kncewn as house No. 256 Dalhousie street. The history of the pro-
perty is clear. Esoof Hashim Malim bad two wives. By his first
wife Khatiza Bibi the first plaintiff, he had two sons, the second and
third plaintiffs and a daughter Hawa Bibi who pmdewasc& him, and
left no children. I*;.; is second wife was Sara Bibi, whoe with her son
Ebrakim alse predeccased him. (On Hawa Bibi’s death, her property
devolved on her parents. and a family agreement was made between
her father, mother. and two brothers, b}' which cach of them was
to share equally I {he estate.  The agreement wa- cwbodied in a
registered deed of date 12th Mavch 1913,

On the 16th April 1913 auother agreement was madc whereby
Esoof Hashim Malim was to receive as hlb share, of the rent Rs. 1200
for two years, and if his sons failed to build on the part of the land
that was vacant, he was to receive Rs. 1800. Omn the 14th April 1915,
the agreement to pay Rs. 1800 was altered into an agrcement to pay
Rs. 1450, and on the same dav Esoof executed a power of attorney
in favour of the seventh defendant, and two otlers, and signed a
receipt for the rent due, and for rent accruing up il 15th October.
He then went to Medina, and died in Syria about eightcen months
ago.

Ir May 1919, when plaintiffs cntired into an agreement with the
seventh defendant for the sale of their ug.dluded share of the
Dalhousie street property, their advocate discovered that a wakf of
the deceased’s share in the property had beem made by registered
deed at Bombay in April 1915, which would be about the time he
was on his way to Medina. The original deed is mot forthcoming,
and although the trusiees named in lh(, deed bave been served with
SummMonses to appear, ne one has come forward to defend the wakf.
There is no evidence that Esoof Hashim Malim executed the deed of
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wakf, but Mr Giles argues that even if he did so, the makf is void
(1) on the ground that the doctrine of musha applies to it, and (2)
because the wakif took no steps to carry out his presumed mtentmn,
and a mere dedlcatlon is not sufficient to constitute a valid wakf.

The first ground of objection seems to me doubtful. In his Digest
of Anglo-Mahomedan Law, Sir Rowland Wilson states (para. 321)\ v
that the balance of authority seems in favour of the validity of a
wakf of an undivided share, even in property capable of division.
This is the opinion of Abu Yusuf, but Mahomed .differs from him,
and bases his difference on the difficulty of delivering possession of
property that is not specifically apportioned. In Ibrahim Goolam
Ariff ws. Saiboo (1) their lordships of the Privy Council said that
the docfrine of mushe cught not to be applied to shares in companies,
and tc freehold properties in a commercial town. This dictum is
binding on me.

The Caleutta High Court, and the Allahaltad High Court have
decided that the authority of Abu Yusuff is to be postponed to that
of Mahomed Su, Muhammed Azizuddin Ahmed Khan vs. The Legal
Remembrancer to the Government ( 2), and in the absence of any
judicial opinion to the contrary, this view must be accepted. In the
case just cited i was held that a Sunni Mahomedan making a wakf
must actually divest himself of possession of the wakf property. In
the present case, Esoof Hashim Malim took no.steps whatever with
regard to carrying out his intention to make a wakf. The deed pro-
v1de<: for payment to him of Rs. 125/- a month, yet on the 80th
August he signed an agreement for a smaller sum. He never- men-
tioned the exxstence of the wakf to any ome, so far as it is Lnown,
and it must-he coonsidered Wholly inoperative.

There will be a declaration that the deed of date 14th April 1915
purportmg to create a wakf, and to be executed by Esoof Hashim
Malim is null and eid, and ‘that his share in the premises described
in the deed forms part of the estate of Esoof Hashim Malim. "No

crder as to costs seems. necessary

IN THE CHIEF COURT OF LOWER BURMA.
Crvir. First Appear No. 82 or 1919.
A HLAING ... o .. .. APPELLANT.
e | .
P. R. A R. CHETTY - .. . .. RESPONDENT.
Before Sir Daniel Twomey, Kt. C J. and Robmsou, J.

For appellant—Mr.. Halkar.
For respondent—Mr, Das.

(1) 85, C. L
(2) 15, A. 321,

9
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19th May, 1920.

Burmese Buddlnst Law——Mortgage of joint propeaty by husbond alone,
presumption of consent by -subsequent acquigscence of wzfe

The questlon Whether subsequent acquiescense by the wife in
a mortgzge of joint property by the husband alone would bind the
mfe depends on the circumstances .of each case.

In mortgages, as in sales, the wife’s consent may be presumed: only
when the husband is acting as the wife’s. agent and manages the
business of the famxly on behalf of both. .

. Where a man had two wives, and was managing the busm°ss of

the family chiefly in association with the lesser wife, and the elder
wife kept cxclusive control over her property, her consent o the
mortgage could not be _presumed.

JUDGMENT.

Twomey, C.. J. anp RQBINSON, J.—The respondent Chetty ﬁrm
sued on two mortgages dated October 1918 and June 1916 of eight
- pleces of land measuring 167.40 acres in all, the mortgagors bemc
Maung Tun E and his lesser wife Ma Pwa Chon‘ Ma Hlamg the
appellant ‘was joined as third defendant although she was mnot a
party to the mortgages. She is Maung Tun E’s-elder wife and the
plamnﬁ states that though not int eresued in the mortgaged property
she is joined as defendant because the money borrowed by Tun B
was for her benefit also, and shc is equally liable to repay. :

Maung Tun E and Ma Pwa Chou confessed judgment. Ma Hlaing -
in her written statement set up the defence that she had been divorced
from Tun E as she objected to life with him after he took his lesser -

_wife, and that the two largest pieces of land, called Lindwe Mezali
_and Potilok, measuring 99 acres in all were aﬂntted to her as her share
of the joint property at the time of the divorce. She denied all
knowledge of the mortgages and denied any liability under them and
she pleaded that the two above hcldings belonged to her. In the

. course of the trial of the suit she recede: d from the position taken up
in her. written statement and waived her contention that there was a
divorce and a division of the joint property. She set up the defence
however that her share in the two holdings Linzwe Bezali and Potilok
was not affected by the mortgages as she ‘was not. a party o them.

The district court found that she was bound by the mortgages. The
learned julge held that even if she did not know at the ‘time.of the
‘execution she subsequently acquiesced in the transactions as shown by
her conduct in going with Tun E and trying to effect a compromise-
with the Chetty for Rs. 10000/-, The judge relied on the case of
Maung Twe vs. Ramen Chetty (1) ‘as an authority for the proposi-
tion that ““ such acts of husbands- with the comsent or acqmescence of
the. wives bind the latter in mortgages though not in sales.” '

(1) 1, L. B. R, 1.
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On the evidence it cannot be held that Ma Hlaing consented to the -
mortgages at the time or knew about them. Her husband Tun E says
that she did not know about the first mortgage, but he told her about
it a month afterwards ~nd she said nothing. He did not tell her about
the second mortgage. He also states that he consulted Ma Hlaing be-
fore mortgaging the land and asked her o come for the purpuse. She
refused to come, and she refused to- give the tax receipts so. he had to
mortgage with old tax receipts and not with the recent omes. It is
clear that she was not on good terms with her husband and his lesser
wife at-the timé and if these two holdings were allotted to her for her
separate maintenarce, as seems probable, it is not likely that she would
have agreed to mortgage them. Tun E admits that Ma Hlaing paid .
the revenue on these lands, and that she kept th2 surplus income of the
land. :

Even if we accept the evidence that Ma Hlamg joined Tun E in
trying to effect the compromise with the chetty I think the- district
court was not justified in regarding her conduct in that matter as -ae-
quiescence iz the mortgages. But even if it is regarded as acqui-
escence the case of Maung Twe vs. Ramen Chetty (1) does not go so
far as the judge remarks. That case merely decided that even where
a wife consents to or acqmesces in a mortgage the presumption does
not arise that she also assents to a sale of the property nor should
apparent acquiescence subesequent to the sale be regarded as proof of
consent by the wife to such sale.” The learned judges left open the
question whether subsequent acquiescense by the wife in 2 mortgage
of joint property executed by her husband alene would bind the wife.
It would in our opinion depend largely on the circumstances. In
mortgages as well as sales it appears to us that the circumstances miust
be such as to show that the husband is acting as the wife’s agent, an
the husband ostensibly with the wife’s assent manages the busmesa of
the family on behalf of both. In that case consent may be implied.
Vide Ma Nyein Tau vs. P. S. M. L. Murugappa Chetty (2), also
Ratana ws. Kumarappa Chetty (8). In the present case where the
husband appears to have been carrying on his business chiefly in asso--
ciation with his lesser wife, and the lunds in question appear to have
been under the exclusive control of the elder wife Ma Hlaing, the
consent of Ma Hlaing to the mortgaoes cannot properly be pre-.
sumed.

- We therefore allow the appeal and direct that the decree
of the district court shall be modified by adding a -declaration that the
appellant Ma Hlaing’s interest in the Linzwe Mezali and Petilok
lands is not affected by the mortgages. We do not decide the extent
of the appe]laﬁt’s interest in the properties. One of them is shown
to be payii. of Tun E ard the other leitetpwa of Tun E and Ma
Hlaing. The costs of the appellant in’ both courts w1l1 be borne by
the respondent ’ .
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IN THE CHIEF COURT OF LOWER BURMA.

Crvir Fmsr Arpear No. 10 oF 1918.

MA PWA .. .o .- .. APPELI.ANQ.‘.
. g : os.
MA YIN and one . ... - .. 'REsPONDENT. _

Before Su' Daniél Twomy Kt. C. J Ormond J.

Mr. appellant—Mr. Lambert. :
- Mr, respondents——»Mr A. B. BanerJl

98nd January, 1919.

Chinese Cusiomary Law—-—Adoptwn of daughters Adoption of Burmese
Buddhwt daughter by C'hmese Buddhist—Ceremonies of Chinese adoption.

Chmese customery law allows the adoptxon of daughters with
rights of iheritance in the adoptive parents’ estate in the absence’ of
natural children snd adopted sons, subJect to the widow’s - rxght of
mainterance.

A Chinese Buddbhist in Burma can adopt a Burmese Buddhist as
daughter’ with the same - rights of succession as a Chinese adopted:
. daughter :

The ceremonies, and effects of adophon, and the status and rwhts
of adopted persons are to be decided by the personal law of the adop—
tive parents, not by the personal law -of the adopted child. -

- There is' 10 ceremony necessary for an_ adoptlor under Chinese’
customary law.

. Ma Pwa vs, Yu Lwai, 9. B. L. T. 187 referred %o.

JUDGMENT.
o 30th May 1915.

Twomzy, C. J. axp Ormonn, J.—In this suit the plaintiff Ma Yin
prayed for a declaration that she is the adopted daughter and sole
heir of a deceased Chinaman Wun Pein Hein, and his first wife Ma
-Pi and for an administration decree, theé defendant Ma Pwa being the
second wife and widow of the deceased. In a former suit one Yu
Lwai sued Ma Pwa and Ma Yin for a declaration that he was the
adopted son, and sole heir of Wun Pein Hein.  In the plaint in that
suit Yu Lwai. stated that Ma Yin was an adopted daughter of -the .
deceased. -Ma Yin as codefendant in that case admitted the plaintiff
Yu Lwai’s claim as the adopted son and sole heir, but ‘the widow Ma
Pwa deniéd the adoption of both Yu Lwai and Ma Yin. " Yu Lwai’s
suit was dismissed on appeal. The lsarned chief judge Sir Charles
- Fox in thie course of his judgment dealt also with Ma Yin's claim as
an adopted daughter, and he evidently considered that the claim, was
made out, but he expressly held that no decision could be given in that
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case as to the rights of Ma Yin. Nevertheless in the present case
the learned judge on the original side has held that the judgment in
Ma Pwa wvs. Yu Lwai’s case (1) is conclusive on the question of
Ma Yin’s adoption, n other words, the learned judge held the
question of hér “adoption to be res judicata. This finding is clearly
erroneous. As it was found in the former case that the plaintiff
Yvu Lwai had failed to prove his claim, the opinions expressed by
the appellate bench in that case as to the co-defendant Ma Yin’s
rights was entirely. immaterial, these- opinions not being necessary
to support the grounds on which the suit was dismissed. It is mot
sufficient that an issue was raised in that smit as to Ma Yin's
adoption, for as the case turned out, the issue was not a material one.
The question whether Ma Yin was or was not adopted by the deceased
and Ma Pi according to Chinese Customary Law must therefore be
treated as res mtegm We are not at libexty to use evidence taken
on this issue in the other suit, because that evidence was not put
‘in the present suit. ~ The suit must thereforc, be remanded to the
original court for the determination of this issue.

But such remand will be necessary only if we agrec with the
learned judge that as a matter of law a Chinese Buddhist in Burma
can adopt a Burmese girl as his daughter, and that such an adopted
daughter is entitled to succeed fo his estate in the absence of natural
(lnldrcn, and in-the absence of an adopted on. The learned judge
has found that such an adoption is valid, and that in such circum-
stances the adopted daughter is sole heir. He has further held that
though the widow had the power of adopting a son after her hus-
band’s death. with the consent of her late husband’s nearest male
relative, that power of posthumous adoption had in fact lapsed, as
it was not exercised within a reascnable time. It is oot necessary:
for us to decide this point as it was not material for the decision
of the case at.all, but we note that the judge has given no authority
in support of bis cpinion- that the widow’s power to adopt had Iapsed
by effus of time. We also note that the judge in decreeing that
the adopted daughter is -sole heir appears to have overlooked the
widow’s right to maintenance” to which she is admittedly entitled
wnder Chinese Customary Law.

We now turn tn the.question of law as to the power of a Chinese
Buddhist to adopt a Burmese Buddhist girl as a daughter and as -
" to the rights of such an adopted daughter. The general question

as to the power of a Chinaman in Burma to adopt a child has been

examined in Sir Charles Fox’s judgment above cited and we agree

generally in' the views therein expressed.  Three text books have .

been quoted as authorities:—Jernigan’s . “ China in Law and Com-

merce,” Parker’s “ Comparative Chinesé” Family Law” and Ala-
baster’s “ -{otes on Chinese Criminal Law.” ‘They leave no room for
doubt as to the prevalence of the practice of adoption amorg the

Chinese, and_as to. the right< of the adopted son to inherit to the
. exclusion of the widow. As to the adoption of daughters, Jernigan

(1)9BL'I‘ 187.
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on paore 124 quotes a previous writer Von Moellendorff author of
“ the Family Law of the Chinese ” as lis authority for the statement
that “a man may adopt a person as son or daughter,” but. the re-
mainder of the chapter dealing with the adoption of children, does
not refer specifically to daughters. Parker in his reference to adop-
tion at page 14 of his work does mot mention adopted daughters,
but on page 28 be quotes Von Moellendorffi as follows;  Excluding
local considerations, “and special topical circumstances it may be sald
that ninety-nine out of hundred adoptions are made by persons who
are childless, and of these again, seventy per cent of adoptions are
those of males™ from which it may be inferred that female adoptions
are by no means uncommon even in China. Alabaster in his work on'
Chinese Criminal Law {at page 168-170) refers to adophon very -
Lriefly and does not mention adopted daughters, but there is nothing
to indicate spec1ahy that, a. daughter may not be adopted. The ex-
- tracts from Jernigan’s and Parker’s works are sufficient to set at
rest any doubt on this point. The usual practice in China is no
-doubt to adopt a member of the same clan, or a person with the
same name, but the anthorities show clearly that strangers are some-
times adopted, and that there is nothing invalid in such adoptxons.
It is argued that an adoption of a Burmese girl by a Chinaman is
‘a thmg “unheard of, and that such an adoption canmiot be regarded
2s valid according to Chinese Customary Law, the object of -adopting
a child accordmg to Chinese ideas being to prevent the family from.
dying out, an object that is not well served by adoptmv a girl.
Whatever may have been the origin of the practice of adoptlon,
it is clear that nowadays the mere desire to carry on the family is
not the sole motive of childless people in adopting a child. We
agree with the remarks of Sir Charles Fox on this point. It appears
that' a Chinaman can adopt a girl in his own country, and there
seems to be no good reason for holding that he cannot do so in
Burma or that he cannot exevcise the right in favour of a Burmese
girl.

Nor can we find any sufficient ground for' holding that an adopted
daughter (in the absence of an adop*ed son) has not the same _rights
of inheritance as an adopted son. Mr. Lambert relies on the wording
of the following passage at page 145 of Jerniga’s work:—* When
theré is a failure of the male line, and no adoptmn has been made,
the relations of the deceaséd sometimes meet in family council and
adopt a son who then succeeds to the whole inberitance. The
daughters succeed to.the property only when there is a complete
failure of male heirs both natural and adopted.” He contends that

. “ the daughters” ‘in this passage do not include adopted danghters.~
We are unable to give the passage this resiricted meaning in the
absence of any authority %howmg that an adop-ted daughter stands
on a different footing to an-adopted som.

‘The case is remanded to the original side for further enqun'y, ‘and
a fresh finding on the issue of fact as to Ma Yin's alleged adoption.
When this finding has been recorded, the record should be returned
to the appellate sxde in order that a final order ma.y be pas»ed on
the appeal. :
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22nd January, 1919.

Twomy, C. J. anp Ormoxp, J—The case was-remanded to the
original side for a finding on the question whether the plaintiff Ma
Yin was adopted by the deceased, and his wife Ma Pi according to
Chinese Customary Law. The lesrnéd judge finds it proved by
abundant and overwhelming evidence “that she was adopted, but
- that ther_e is nc evidence as to the adoption being in accordance with
the requirements of Chinese Customary Law. He urges however
that as the person adoptéd in this case was a Burmese girl, and
as the adoption. took place in Burma, in the manner usual amongst
Burmese Buddhists, the adopted child was thereby invested at the
most with the status and rights of a child adopted by Burmese
Buddhists. “This view cannot be accepted. The effects of adoption
and the status and rights of the person adopted depend upon the
personal law of the adoptive parents. As it is clear in this case
that there was an intention to adopt, and that this intention was
carried out, it must be held that all the incidents of an adoption
under the personal law of the deceased and his wife, namely Chinese
Customary Law, attach to the adoption. We have already held that
a Chinese Buddhist in Burma can adopt 2 Burmese girl as his
daughter,-and that such an adopted daunghter is entitled to succeed to-
his estate in the absence of mnatural children, and in the absence of
an adopted son. According to the authorities on Chinese Customary
Law, it appears that if the person adopted is a stranger, as in this case,
the agnates of the deceased can exclude the adopted stranger. See
Parker pages 22 and 25. The only agnate was Wum Pein Wa the
second defendant, a younger brother of the deceased Wun Pein
Wain. He admitted the adoptxon, and admitted also that no ceremony
is necessary fer a Chinese adoption. He pleaded huwever in his
written statement that neither the adopted daughter (the plaintiff},
nor the widow (the first defendant), was entitled to anything more
than maintenance cut of the estate. But he has never objected to the
,adoption of the stranger, and since the hearing of this appeal, he has
put in a petition expressly stating that he has no objection to the
adopted daughter inheriting the property, if an adopted daughter
can inherit under the Chinese Custrmary Law. There is therefore
no objection by the agnates.

The preliminary decree for accounts should be amended so as to
provide that the commissioner in addition to the accounts ordered
by the judge to be taken shall. determine the. amount that should
be allotted to the widow Ma Pwa for her maintenance having regard
to the value of the. estate; and the widow’s position in h‘e

. Subject to this modlﬁcatlon the appeal is dxsmlssed The costs
of the apreal will be borne by the estale. '
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IN THE CHIEF COURT OF LOWER BURMA.

Crviz First APPEAL No 124 oF 1919.
RANGOON MUNICIPAL C_OMMI—TTEE 0

. APPELLANT.
ANT.

s, L _
' BURMA RAILWAYS COMPANY, LTD. and-others - RespoxpeNts.
- Before Sir, Daniel waméy, Kt. C. J. and Young, J.

" For applicant—Mr. Lentaigne.
For respondents—Mr. Qi'miston

11tk Februa.rg,, 1920

Nmsance, statutory authority—Burma. Munwz/pal Act (Burma Act III of
1898) gs. 98, 112 amd 146——-refuse, rubbish, and afenswe matter. .

Per Curiam~Sections 98- and, 112 of the Burma Municipal Aect,
do not either dlrectly, or by necessary implication authorlze the com-
. mission of a nuisance. : -

~“The. general provision in seotlon 146 of the Municival act for com-
pensation out of mun1c1pa1 funds to personms sustaining damage by
reason of the.exercise of any powers under the act- does not authorize
the commission of a nuisance.- » -

~ Per Twomeg/, C J. ——The words ‘ refuse, rubblsh and oﬂ:'enswe
matter ”_in section 98 of the Burma  Municipal Act ‘do not include
nightsoil,-and neither section 98 mor section 112.of the Act.imposes
on municipal 1ommﬂ:tc:aes an 1mperat1ve duty of removmg and disposing
of mghtsoﬂ :

Per Young, J.—The words * refuse, rubblsh and offensive matter”
in section 98 of the Burma Mummpal Act include mghtsoﬂ and section
98 of the act imposes on municipal committees the impérative duty of
removing and. disposing of mg,hi:sox1 but the dutv so 1mposed can
be performed without commttmg a nuisance.. o

J UDGMENT

TWOMEY, C J—The Burma Rallways Company (plamtlﬁ's res-
pondents) . occupying a plot of land ‘adjoining one of the Rangoon
municipal nightsoil depots sued for an injunction .restraining the
municipal ‘committee (defendants—appellants) from maintaining and
continuing the depot.so as to constitute a nuisance. The transfer of
nightsoil from carts to the munlapal drains was alleged to give rise
to an intolerable stench and noxious vapours which rendey the plain-
tiffs’ quarters unfit for habitation. The municipal committee denied
the allegations as to stench, and noxnus vapours, and alleged that
every care is taken to prevent any “ unreasonable ” smell from arising’
at the depot. - But the principal defence was that no cause of action
lies as the committee have a statutory duty under sectlon 98 of the
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Burma Municipal Act for provxdmo' the site in question for the dis-
posal of sewage. They also pleaded under section 42 A. that the
operatious have been carried out lawfully in good faith and with due
care and attention. There were further pleas as to limitation and as

. to delay and acquiescene on the part of the plaintiffs, but we are not
concerned Wlth these pleas now.

The learned ’judge on the original side has found that an imperative
duty is laid on the. committée by section 98 of the Municipal Act to
provide depots for the disposal of night-soil. But he has also found
that section 98 is not sufficient to cover the municipal committee’s ac-
tual operations at. the. nightsoil depot because (a) the depot is in fact
a nuisance, (b) the Act does not expressly, or by necessary implica-
tion permit & nuisance to b committed in the disposal of nightsoil and
(c) the legislature cannot have contemplated the nuisance as an in-
evitable result of carrying out the provisions of section 98. The judge
was further of opinion that the committee could claim immunity under
section 42 A only if they could show- that they were legally authorized
to commit the nuisance complained of i.e., that it was lawfully done.
In short they would have to show that what they did is covered by
section 98 before they could shelter themselves under section 42 A,
and they had pot shown this. The memorandum of appeal does not
refer to section 42 A at all, and it may be ‘taken that the committee
do not seriously dispute the judge’s finding as to that section. It is -
also not disputed now that the method of disposal at the nightsoil
depot does in fact constitute a nuisance to the plaintiffs. :

~To succeed in this appeal the municipal committee have to satisfy
us, first, that the trial Ju&des construction of séction 98 as imposing -
2§ imperative ‘cbligation is correct, . and, secondly, that he has erred
in his application of the sectiom, i.e., in not holding that the section
protects the committee even though thelr operatlons do in fact con-

stitute a nuisance.

The mumcxpal committee’s case with reference to section 98 is that
subsection 2 imperatively requires them to provide depots for the
disposal of nightsoil within the’ mumrlpal limits leaving it to the- local
government if it thinks fit to require the depots to “be outside the
mumclpal limits. " The section does not mention nightsoil at all; but
it is contended that the term “offensive matter” in sub-section 2 in-
cludes nightsoil. For the respondent company it is argued that the
section must for two reasons be regarded as perxmsswe and not man- -

datory.

First, an optlon is ieft to the local o'overnment whether the section .
is to be applied or not to any partxcular municipality. - It has been
applied by- the local govérnment to Rangoon; but, it is argued, the
very fact that the leﬂslature did not. dn'ectly applv it, but left it to
the local government to say whether it should be apphed or not de-
prives the section of the mandatory character which it mlght otherwise
bear. This view reccives some support from the opinion éxpressed
by Lord Watson in Managers of the Metropolitan Asylum ‘District vs.
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Hill (1). In that case the Act duthorized the Poor Law Board to
form districts in the metropolitan area as they might think fit and to
dirsct that for each district so formed there shall be an asylum or
" asylums. It was held that as the Board was not bound to form a
district they were under no. statutory compulsion -to establish  an
asylum. Partly. on this ground it was held that_the managers were
not performing an imperative duty imposed by statute in establishing
a-smallpox hospital in a certain district. - The compulsion, if any was
that of the Poor Law Board, and not of the legislature. Similarly,
in the present case it is argued that any compulsion- would come. from -
the local government and not from the legislature which has left to the

. local government the option of applying section 98 or not. I am
doubtful whether this argument can be accepted. It seems. to me that
it would carry us too far. For, if a sectiow which is prima facie man-
datory is to lose its mandatory character merely because the local
government has the option of applying it or not, it would follow that
none of the provisions of the Act can preserve a mandatory character
in vicw of sections 8 and 4 which leave it to the local government to
deeldewi:eﬂmr the Act shall or shall not apply at all to a particular
local area. -

The second reason is more substantial, namely, that the Municipal
- Act has no compulsory provision for the removal of nightsoil from
latrmes, previes ete, but confers only permissive authontv under sec-
tion 112. If the committee choose mnot to exercise. this permissive
authority to remove, there would be no nightsoil for disposal at the
.depots. It would follow that thé committee are not bouni to under-
take the disposal of nightsoil. Sub-section 1, of section.98 lays on the
‘the committee the duty of removing “ house refuse " of any kind from
prémisés within the mummpal limits. But it was not contended at
the trial of the suit, nor is it urged.in the memorandura of appeal that
nightsoil is mcluded in the term “house refuse” in sub-section 1.
The contention all through has been that mghtsoﬂ comes under sub-
section 2 by reason of its being “ offensive matter ” not by reason of
its being “ housé refuse.” Mr. McDonnell has now brought to our
notice an English Municipal enactment, Public Health (London) Act
1891, seatlon 141, under which nightscil ” is included in “house
,refuse for the special purposes of that enactment. But we have to
consider whether the term has this meaning in section 98 of the Muni-
cipal Act and we must be gluded by the prowslons of the Act itself.
“ House refuse ” is not défined in the Act. But “sewag:” is defined
in section 2 clause 9 as meaning nightsoil and other proper contents of .
water-closets, latrines ete. And the permissive section 112 expressly
refers to the removal of ““sewage.” In my opinion if it was the in-
tention of the legislature that section 98 should ‘cover the disposal of
- nightsoil, it is unlikely that we should find in the section no express
reference to nightsoil or sewage as in section 112 which deals with the
same subject. The provisions: of sectlon 98 point. I ‘think to such
hLouse refiuse as house and compound sweepings, garbage, rags and
bones, waste paper and the debris of housekeepmtr rather than to

mghtsoxl »
(1) 1880 L R.6 A C. 195,
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There is no imperative obligation to remove “ offensive matter ”
as suck, and therefore, no 1mperat1ve obligation to dispose of it at
depots or otherwise. But in view of the mumcxpal committee’s con-
tention in the trial court and in the memorandum of appeal that
“ offensive matter ” in section 98 includes nightsoil, I note that thls
contention appears to be untenable. The- words ¢ oﬁ'enswe matter ”
by themselves would of course include nightsoil. But we have to
construe them nere with reference to the context and especially with
reference to the associated words “ refuse and rubbish.” The term
“ offensive matter ” is wsed in association with the same words in
section 148. The term “ offensive matter ” is also used in section 150,
but in association with other words. From the terms of these sections
and the side-notes thereto, it would appear thet the words “ offensive
matier ¥ in section 150 do include mightsoil, while in-section 148 they 7
do not: In each of these sections the general words “offensive matter”
arc controlled and restricted by the partlcular words which precede
them, The particular words in section 150 shrw that mghtsoll js in-
cluded while the partlcular words in section 148 indicate that it is not.
If we construe the term “ offensive matter > in section 148 as includ-
ing nightsoil, the absurd result would follow that people could be fined
for depositing nightsoil in drains specially set apart for the purpose
of carrying off sewage ie., sewers. For such special drains are ex-
pressly excepted from the opera.tlon of section 150, but not from the
operation of section 148. .

Now, if nightsoil is not included in “ offensive matter” in sectmn.
148, we cawn hardly hold that it is mcluded in “offensive matter ”

sectlon 98, the associate words, viz. *“ refuse and rubbish,” being the
same in both sections. “ Rubblsh ” ﬂ: may be pointed is clea.rly used
as something ‘distinet from sewage > (and therefore from nightsoil)
in sections 50 and 112. “ Refuse” in its ordinary meaning does not
include nightsoil. It is given in the Century Dictionary as a synonym
for rubblsh

To sum up this part of the case it is, to say the least, very doubtful
whether section 98 applies to nightsoil at all, and even if it does
apply, the section imposes no imperative duty to remove the nightsoil
and therefore, no imperative duty to Jdispose of it: It may be argued
that if the legislature ordains that sites shall be provided for the dis-
posal of nightsoil the legislature must be supposed to have contempa-
lated as an mperative duty the actual removal of nightsoil to these -
-sites for disposal there. ‘But we are met by the dlﬁiculty that in sec-
tion 98 clause 1 where the legislature provides for the removal of re-
fuse and rubbish, the legislature expressly dzrects that it shall be done -
and does not leave it to be inferred.

On the above grounds I would hold that the power to remove andi"':'
dispose of idghtsoil is not proved to be mandatory, and if this view is-
correct there ¢ can be no doubt that the committee are bound to exercise
the power with due regard to the private rights of others. .It would

. follow that the plaintiff company are entitled to an injunction to re-
strain the committee from infringing their rwhts by committing the

nuisance complained of,
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" Turning now. to the second part of the case, we will assume that the
views expressed above are erroneous. Let us concede, as the learned
judge did, that section 98 does impose an imperative duty on the com-
mittee to provxde sites and places for the disyosal of nightsoil, and
psesumably, also to dispose of nightsoil at those places. We have to
consxder whether this would be a suﬁiclent defence to the suit.

For the committee, it is contended that the legislature having im-
posed upon them these imperative duties with reference to mghtsoﬂ
it must be taken that the legislature also gave them full discretion
to choose sites for the mghtsml depots. In support of this contention
we are referred to the rulings of the English courts in the inter-

_ pretationi of Railway Acts and especially to the case of the London
" Brighton and South Coast Railway, Co. vs. Truman (2). Itis clear
from that. case that a railway company - acting under its ststutory
authority has an absolute.discretion in selecting sites for additional .
stations yards and other conveniences in the v1c1n1ty of the railway..
Lord Blackburn held that the railway company were not bound to prove
the impossibility of erecting cattle yards and pens anywhere else
within the defined limits- without being a nuisance to anyone. It
_ is urged that the municipal committee similarly are mot boand to
prove the impossibility of establishing their nightsoil depots anywhere
else without being a nuisance to the neighbouring occupiers. But it
_is clear from the judgments in Truman’s case (2) that the principle
of construction applied to Railway Acts is not of general applxcatlon
The reason for the special construction given to Railway Acts is
explained m the following passage of the judgmenc of Lord
Selborne:—* Although no exact site or local Limits may be prescribed
by the terms of the authority for the acquisition of that land, yet
being directl;r subsidiary to the general traffic of the line, it lollows
" from the very nature of the purposes authorized that it must be land
contiguous to the railway or some of its stations, the local situation
.of the whole linz of railway being within certain limits of deviation
defined by the Act.” It does. not appear that the same principle
has ever been applied in construing the powers of a sanitary authority
for the disposal of sewage. Refererce may be made to the following
cases of this nature: The Attorney General vs. Leeds Corporation
(8), Price’s Patent Candle Co.,, Ltd., zs.. London County Courcil (4).
The Attorney General vs. The Council of the Borongh of Birmingham
(5). In all these cases the sanitary authority was restrained from
commaitting a nuisance in the disposal of sewage. It is true that
in, Enghsh municipal legislation there is a general provision re-
quiring the powers of the- sanitary authority to be exercised so as
not vo cause a nuisance. But these cases are instructive as showing
* the intention of the legislature, at any rate in England, that such
operations as the “disposal of sewage must be carried out in such
a way as not to.cause a nuisance.. There is no special c'ause in the
Burma Municipal Act requu-mg the committee to exercise its power
- 50 as mot fo cause a nuisance. But nelther is there any clause ex-

(2) (1886) 11, A. C. 45. -~ (4) 1908, L. R.'2 Ch. 52.
(8) L. R. 5, Ch. Ap. 583. (5) 70, E. R. 220,
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pressly excusing a nuisance. It is clear that the burden lies on the
municipal committee to establish that the legislature intended to take
away the private rights of individuals. They must show thai such
an intention appears e’ther by express words or by necessary impli-
cation. In dealing with this part of the case the learned trial judge
peicts out that the methods of removal and disposal are left entirely
to the committee. The Act gives no direction about removal by carts,
or as to the meods to be followed at the nightseil depots. [t may
be, as the respondents now in fact contend, that these methods canmot
be practised without committing a nuisance, but it is by no means

cstablished that they are the onh' prm:tlcable methods of deahno- with
Lhe nightsoil, and the judge was no doubt right in holding it not
established that the legislature must have had thesc very “methods
or some such methods in vicw. But it appears that even the present
methoa of disposal can be practised without causing a nuisance, if
it is carried out at a sufficient distance from dwellings. The plaintiff
company’s buﬂdings are within fifty feet of the depot. Dr. Hawne
gave his opinion that there is not = sufficient area at the depot to
deal with the nightsoil business. He suggested that the area set
apart for the purpose should be extensive enough to bave free space
of fifty vards separating the actual depot from uewhbonrnw buildings.
It seems probable that if the mumcxpal committee had taken up a
sufficient area of land for this purpose at the oufset, no question of
nuisance from this particular method of disposal would have arisen.
Adapting the language of Lord Selborne in the Metropolitan Asylum
')mtrlgt case, (1) I would held that there is no evidence on the face
of the Municipal Act that the legislature supposed it to be mxpossﬂ)le
for the effectual disposal of wightsoil to he carried out somewhere and
under some circmnstances without creating a nuisance.

No stress is now laid upon the fact that the nightsoil depot was
cstablished some vears before the plaintiff company occupied a plot
of land adjacent thereto and built quarfers théreon for the members

f their staff. In Truman’s case (2) Lord Halsbury obeserved that
th(‘ old nation of people losing their rights of complaint because they
come to a nuisance has long sirce been exploded.. Further autho-
rities on that point are cited in Kerr on Tujunctions, fifth Edition
page 207.

In paragraph 5 of the memorandum of appeal reference is made
to the provisions of section 146 of the Municipal Act. providing for
the payment of compensation to persons sustaining damage by reason
of the exercise of any of the powers vested in the municipal committee.
This section was relied upon before trial judge as going to show that
the legislature intended to take away private rights. Bat, as the
learned judge points out, the provision is in very uenenl terms and
has no special relation to the powers fer removal and disposal of
sewage. In my opinion it Would certainly be going too far to infer
from this section that the legislature contemplated the causing of a
unisance in the disposal of sewage.

1 have not discussed the guestion whether the municipal committee
acted negligently in carrying out the nightsoil disposal operations.
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There is evidence shewing that more might have been done to mitigate
the nuisance. But the point seems immaterial in view of the finding
which I think we must come to viz., that the committee are not autho-
rized expressly, or by necessary implication to commit a nuisance and
that the legislature cannot be supposed to have contemplated the
nuisance as a necessary result of exercising the powers conferred on
the committee by section 98.

For these reasons I would dismiss the appeal with costs, advoeates’
fees ten gold mohurs a day for three days. :

Youxa, J—Having had the advantage of reading the judgment
" of the chief judge with the conclusion of which I agree I need only
add a very few words. Mr. MeDonnell having candidly admitted
that he dig not think he could contend that the smell was not a
nuisance, our task is considerably lessened, and is confined to the ques-
tions (1) whether the disposal of mightsoil by the municipality is
" imperatively required by the legislature and (2), whether o nuisance
is the practically inevitable result.

The first question depends on the construction of the Burma Muni-
cipal Act, and I agree with the chief judge in thinking that scction 93
if otherwise imperative does not cease to be so from the fact that the
section only becomes operative at the discretion of the local govern-
ment. Under section 8 clause 1 the whole et ouly becomes operative
from the date on which the local geverument chooses to appoink, and
whatever may bave been the effect of the delegation of powers {o the
local government board under the Metvopolitan Poor Act 1867 which
caused Lord Watson in the Managers of the Mctropolitan Asvium
district ws. Hill (1) to hold that the compulsion was not that of the
legislature, 1 cannot think that in the Burma Mundcinpal Act the dele-
gation by the legislature to the government itsclf oi the power to
apply the section makes the compulsion—if it otherwise exists-—that
of the government and not that of the legislature. )

I am unable however to agree with the chief judge in thinking that
the terms “ refuse rubbish and offensive matter” in section 98 de not in-
clude sewage. Prima facie it is admitted that they clearly may: it
therefore follows that good reason must be shewn for excluding the
meaning. It is urged that in section 112 the legislature expressly
mentions sewage and an inference is drawn from the omission to men-
tion it in section 98. In my opinion section 98 clause 1 is the com-
pulsory counterpart of the optional section 112 clause 1. Section
112 permits a municipality to remove sewage and rubbish from any
building or land within its limits. Section 98 compels it to remove
refuse and rubbish of every kind from the same places. I think the
meaning is the same, and cannot think that the legislature intended
to leave the removal of sewage optional. Tlause 2 of section 9§ pro-
vides the next step and requires the municipality after it has removed
this refuse and rubbish of every kind to provide sites and places oun
which it mayv be collected, deposited, and disposed of. It adds the
still more comprehensive term ‘‘ and all offensive matter.” I cannot
think that any distinction is intended to be drawn or that anything is
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intended to be collected, deposited, and disposed of under ciause 2;
which was not. intended to be removed under clause 1, and I consnier
offensive matter merely hyphenated rubbish «r refuse. '

“Then it ic further argued that the terms refuse, rubbish, or offen-
sive matter” do not always include nightsoil in the Act and reh:mce is
placed on section 148. This section penalizes anyone who without,
the permissicn of the committee deposits earth, refuse, rubbish or
offensive matter in any public drain or drain communicating therewith
and it is argued that if thes¢ terms include. nightsoil anyone would be
liable to be fined for throwing it into a drain even though it were
specially constructed for the purpose. The argument seems to me to
lose sight of the governing words. “ without the permission of the
committee.” The commiitee is especially careful to see to the provi-
sion of latrines and such like and numerous sections give them wide
powers to se¢ that these are built in sufficient numbers and properly
kept. - To.argue that refuse cannpot include nightsoil because the use
of such places for their proper purpoeses would then be pumshable
under the section would to me seem only possible if the words * with-
out the permission of the committee” were absent. The. commitiee
wust be assumed to permit the proper use of the places which it has
ordered to be bmxt for the very purpose.

bec’c;on 150 penalizes the improper use of drains not set aside for
the purpose: the term-offensive. matter is used and is admitted to in-
clude mightsoil. If the term includes it in one place, it probably in-
cludes it everywhere unless there are strong reasoms te the comtrary.
Tt is urged that if nightsoil is included mnder the terms refuse or offen-
sive matter in section 148, ﬂ:us section and section 150 overlap. It
may be so, but if so, I Would prefer to assume that fact rather than to
hold that the legislature intended to include mghtsoﬂ under the term -
offensive matter in one section and exclude it in the preceding section.
I incline however to think that in the one section the draftsman had
chiefly .in mind solid matter and in the other liquid. In section 148
he speaks of earth, and oﬁ'ensn'e matter in séction 150 of water and

offénsive matter.

As a matter of fact the legls]afure seems to me to be sometimes
more timorous than at others. Im section 98 it is bold and speaks of
refuse, and rubbish oniy. In section 151 determined to leave nothing
to chance,.it speaks of any carcass dirt, dung, bones, ashes, lvhtcoﬂ
or filth, or any moxious, or offensive matter, and imposes a fine on any
owner or occypier who does not put any such matter into a proper
receptacle. Section 98 clause 8 authorizes the committee to require
owners and occupiers to provide such receptacles and I shoula regret
to think it necesary to hold that any of these thlngs had to be placed
in “the proper receptacles” by owners and occupiers under section
151 but that the municipality was not bound to remove them under

section 98. » e RO
It may be said that we are concerned not' to speculate as to the

intentions of the leglslature but to construe its language. This is
true, but T am of opinion that refuse which primarily means anything
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refused or rejected is amply wide ehough to include nightsoil, and I

cannot regard the fact that the leouslature speaks éxpressly of sewage

in section 112 and of nightsoil in “section ‘151 as any sufficient reasons

for supposing it did not intend to include it in-the term refuse or

oﬂ’ersnre matter in section 98. It is admittéd that the'local government
has applied section 98 ‘to ‘the municipality of Rangoon and I think '
under subclause 1 the terms refuse, rubbish, and housé refuse include

nightsoil and that the committee is bound by liw to remove it. I think

that under clause 2 ‘the cominittee is bound to' prowde places and sites

for ‘the: collection, deposit, and disposal of what it is bound to remove
under clause r and that under clause 3 it is entitled to call upon owners
and occupies 6. provide proper receptacles for the reception of
all such things, till the mumclpal servants can rémove them. There
is m0 express provision that it is to be the manicipality that is to dis-
pose of the refuse, rubbish, ‘and offenisive matter: all that it is express-
ly required to do is to provide sites where such offensive matter may
be collécted; déposited;-and dlsposed of. -It'is not expressly reqmred :
either to collec{: ‘déposit, ‘or' dispose of :such things. If it bas, as I

think, to. remove such offensive matter it would naturally have to de-

posit it in the places which it is bound to provide for the purpose, and:
if so; I'think it may be héld that it is bound to dispose of it. I think
therefore that section 98 imposes -on the: ‘municipality the duiy both
of.removing and. disposing of the nightsoil, '

We ‘are mot now concerned with any nuisance ansuﬂoF or alleged to
arise from the removal of ‘the ‘nightsoil from prexmses—or its ‘trans-
port through the stréets, but only with the oné that arises from its -
disposal at’ ‘this “particilar $ite and place. < The: questwn is whether
this: énforced -disposal of ‘the nightsoil inevitably ¢duses a nuisance.
If it-does, the mnmc1pahty is excused if it does not, the municipality
is not .

Dr. Blake the mumclpal vetermary oﬂicer in whose. charge the various
dépots lie tells us (pp. 82, 83) that -during the cold weather no smell
from this particular depot reaches across the street, that in May which
he says is the worst month there would be a bad smell but not beyond
the. width of the streét, and he therefore natura]ly adxmts (p. 54) that
" the larger the ares of the depot, the less the nuisance will be to out-

. side people. Dr."Hayne the then .chiéf:medical officer for the railway
states that . he thinks it would tend to check the smell to a great degree
if the ‘area -wete properly- enclosed; but he, .does; not tth it large
enouwh and suggests that a depot should be one hundred yards square; -
50 that the transfer. of the nightsoil should take place fifty yards from
any inhabited place. Now this transfer: operatwn: which causes the
nuisance’ complained.-of does 1ot take place in the centre of the depot’
but at the extreme end, and that end is the nearest to the plaintiffs”
. quarters, - These: lie on, the other side of First Street.. If the width .of
the road. which exhibit 1 shews td be only thirty feet makes as Dr. .
Blake thinks, so.much difference, the distarice caused by the removal
of the place of transfer further- inside the- aepot might prevent the
nuisance altogether. There is no evidence that ¢ expenmen.,s have been
made o settle the range of’ the smell.  The depot has been in emstence
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for thirty years. If its existing area is insufficient, there is no evidence
that more land might not have been taken up in the first instance: if
the municipality took up too small an area, that °s their fault as well
as their misfortune.

T.ord Blackburn in the Managers of the Metropolitan Asylum Dis-
trict case (1) at page 208 of the report seems to have been dnubtful
as %o the posxtlon if it were shewn that the thing enjoined and done
must create a nuisance unless it was done on a site so extensive that
it could not be obtained at all or only at 2 cost so enormous as to make
it practically impaossible. “In that case it was held that the act com-
plained of was not imperatively ellJOlned by statote. In the present

case I think it is enjoined, but nothing in the Act has been brought to
our notice to shew that the lec\’xslatme thought it impossible to carry
out the work Without causing a2 nuisance: on the contrary the legisla-
ture in section 98 seems to have .contemplated isolated areas being
sclected in the first instance, a growth of popuiation attended possibly
by a nuisance in the future, and if so, a compulsory transference of
the depots to more remote sites, outside municipal limits. These words
scem to me rather to negative the idea that the legislature regarded:
the nuisanice as inevitable or contemplated authonzmg one. :

It foresaw the possﬂ)lhty and provided for it. It gave the munici-
pality a wide area of selection in the first instance and provided for a
subsequent’ compulsory ‘change of site, if a nuisance arose. The nuis-
ance arises from the transfer of the nightsoil and the transfer takes
place by night. The land of this particular depot is surrounded by
roads and thbre is fio complaint from passers by: the other buildings
in the vicinity are stated to be vwarehouses occupied only by day and
the omission of the defendants to insist that if it is a nuisance at ‘all,
it is a public one seems to indicate that they only fear the plaintifis,
and it would not seem difficult or at any rate impossible to safeguard .,
the plamt]ﬁ's or in the last instance, if they wish to maintain the depot
to acquire their property, which has only buildings cf the value of
Rs. 2000—3000/- upon it. There are it is true provisions in the Act
for compensation, but I see no reason to suppose from this fact that
the legislature contemplated thls musance being inevitable or thaf it

is so in fact.

I therefore agree wﬂ:h the chief Judge in <}1smlssmz> the appeal. I
also agree in the order as to costs.

IN THE CHIEF COURT OF LOWER BURMA.
Crvin MISELLANEOUS Aperar No. 27 oF 1918.

SADAYAPPA CHETTY - .. .. .. AvpEiianT.
vs. .

ANAMALAI CHETTY and one .. .. RespoNDENTS.
Before ‘Sir -Daniel Twomey, Kt C J and Ol'mon& J. ’

For appellant—Mr. Leach.”
_ For respondent—Mr, Lentaigne and Mr A, B Banergl.

10
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28th May, 1918.

. Civil Procedun Code (Adet of 1908) s. 151 mheren{ powers of court—
application- to - tmmfe a decwe of « British court fo a court outside
. British India. . i )

- The code of c1v11 procedure contains no provision enabling courts
_in British India to transfer their decrees for execution to courts out-
. side British India, but under the inherent powers reserved to the
courts by section 151 of the code, the ‘courts may and should fransmit
to- any foreign court on the application- of a party the documents .
_necessary to cnable such courts to execute the decrees under the powers
conferred on- them by their own levlslatures

JUDGMENT.

- Twomzry, C: J. anp Ormonp, J—The respondent applied to the
judge on the original side of the court to have his decree against the’
‘appellant transferred to the Pudukotta Chief Court: for execution and-
it was sent accordingly: The appellant applied to have the execution .
stayed, and the judge on the original side requested the Pudukottai
court to stay execution. Subsequentlv the judge on the original side
on the ‘application of the respondent allowed the execution to Pproceed.
In appeal from this order Mr. Leach for the appellant (the judgnient -
debtor) urges that a court has no power under the code’ of civil
. procedure to transfer a decree for execution to a court outside British
Indiz, and cavnot even send the requisite docu___ents to such a court ,
for the purpose, of executlon :

Tt is true that. there is no prowsxon in the  code authorizing -courts
in British India to transfer their decrees for execution to a court
in a Native State. -But there is in our opinion nothing to prevent the
transmission' of certified copies of the necessary documents to such
a court to enable it to execute the decree under any powers conferred
by the legislative authority of its own-state. It appears to us that
section 151 .of the code of -civil procedure is wide enough to -cover
_this - protedure, and that it is a proper course io pursue, when as
in the case of Pudukotta, the state has intimated its willingness to have
decree of courts in Bntlsh India executed in the courts of the state.
We are supported in this view by the opinion of the learned Chief
Justice of Madras in the full bench case of Pierce Leslie & Co:, s.
Perumal (1). T4 is nol necessary for us to decide whether the tranafer
_of documents to a court outside British India in the manner indicated
above would or would not have the full legal effect of a transfer for
execution under the prov’lsmns of the code of civil procedure.

The app alv is (};smssgd with costs,———adqucate fees there o-old‘
mohur ' . e .

(1) 40, M. 1069,
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IN THE CHIEF COURT OF LOWER BURMA:._

~ Crvin Secoxp Arpran No: 188 or 1918. L
U NANDIYA ind others = .. .. .. APPELLANTS.
vs. | o
U KAW WIDA éind others .. .. REsPoNDENTS.
Before Sir. Daniel Twomey, Kt. C. J. and Robinson, J L

For appellants—Mr. May Oung. -
For respondents—Messrs Maung Gyi and Ba U.

10th Z!Iay, 1920

Buddlnst E’ccleswstwal Law—Saeduthantaka owwnership of religious qno-.
perty—Right of survivor ekzp—Rac/hf of survivor to admit a new member
wnto joint ownership.

Burmese Buddhist Ecclesiastical Law allows the dedmatmn of
rcligious property to a group of two, three or four pongyis among
when title passes on the death of one of the members by survivorship
to the rest,.until the last- survivor gets the whole property as his.
poggalika.

On the death df a member or members of the group, it is.lawful
for. the survivors to admit a new member to joiht ownership of the
property in ];lace of the deceased, and the persons so adnntted can
maintain a suil for possession of the property. }

TUDGMEN T.

T'womey, C. J. axnp Rosivson, J—The. plamtlﬁs, three Buddhlst
monks, sued for possession of certain religious land and buildings
thercon, the whole known as the Man Kyaung at Bassein. .They’.
claimed the property on the ground that they are the three surviving
members of what is known in Buddhist Ecclesiastical Law as a
Saduthantaka or group of four joint cwners of this property, the
fourth member U QOkgantha having dieZ. They alleged that shortly
after U Okganthia’s death the first and second defendants (two
pongyis) wrongfu_ly took possession of the property and the third
and fourth defeudants (a layman and his mother) were in occupation

- of certain buildings 6n the land. The first and second defendants
claimed that the property was the poggalika property of U Okgantha
deceased ‘who had made z gift of .the property to the first defendant
in his lifetime. -The second defendant pleaded that he was merely
the first defendant’s disciple and has no separate interest in the dis--
pute. The third defendant pleaded that he was the kappzya, or lay
steward of the kyaung and supported the first defendant’s. case. ‘He
claimed ownership of-the house in which he lived on the kyaung land
and also claimed joint ownership “vith defendant of one of certain reli-
gious buildings on the land. We are no longer concerned with the
pleas of the third and. fourth defenants which were rejected by the
district court, holding that the kappiya’s house was built on the kyaung
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land merely by suﬁerance of the presiding pongyi, and dismissing the
claim of the third lefendant to joint ownership as having mo baSIS
whatever. As regards the alleged gift by U Okgantha o the first
defendant the chs:,rlct court held that there ‘was no valid gift and this
© finding has not been disputed. s

~ The learned judge held further that the dedication of the rehgmus
property in question to a group of four pongyis was proved. He
- accepted the explanation of Saduthantaka property in U May Oung’s
Buddhist Law of Inheritance (Vol. II. p. 181) as property belonging -
jointly to four pongyis among whom the title passes by surnvorslnp
until the last survivor get§ the . whole property, but he was not satisfied
that on the death of one member it was permissible for the survivors
to admit a new member-in his place n. the joint ownership group.
‘The suit for possession was therefore dismissed and the first defendant
whose gift had been held to be invalid was allowed to remain in pos-.
session. There was an appesl to the divisional court. -The divisional
judge remarked that the appellants are entitled to a decision on the
claim that the Man Kyaung land and buildings belonged to a group
of four pongyis who could keep the property in the group by electing
successors to any member who died and that the three appellants are
the survivors of the group, the fourth place being vacant temporarily
owing to the dispute about the Man- Kyaung. He held that such a
-system is unknown to Burman Buddhist Ecclesiastical Law, but the
only ground he gives for his opinion is that “the system is too ad—
vanced an idea for a primitive system of law.”

In this second appeal by the plaintifi-appellint pongyis it is ad—'
. mitted by the learned counsel for the respondents that the Sadu-
" thantaka system is an integral part of the Buddhist Ecclesiastical Law,
and' the only argument on waich he relies is thzt according to re-
cogmzed authorities. on the subject the survivors of a Saduthantaka:.
group have nn power to fill the place of a deceased joint owner. He
contends that on the death of each joint owner-his interest is merged
in that of the survivors until only one survivor is left when the pre
perty becomes his poggalika. We have been referred to a work which
. both sides admit to be a high authority on Buddhist Ecclesiastical
Law viz the Maingkaing Sayadaw’s Tipitaka Viniccaya, on pages 384 °
to 338 of which (annexure 1 te this Judgment) the method of creat-
-ing joint ownerslup of religious property is described. But this work
‘dnes niot lay down whether the survivors in a group:of joint owners
" have the right of filling up vadancies. A passage from a work of still -
higher ‘authority was produced at the final hearing of the appeal; it is
an extrict from page 394 of the Vinaya Ma.havagga Athakatha, Pali
" Text; Civara - Khandaka, part VIII.  (Anngxure 2 to this judgment)
The translation as given in the annexure to this judgment has been
approved by the learned course]l for both parties and both gentlemen
are Pali scholars.  But it is agreed that the literal ren&ermo- of the
passage underlined in the second annexute is as follows:— If 1. bemg
undivided, to their fellow residents they give, it is as not given.’
© According to the r sponden s’ Jearned counsel this implies that a group
of joint owners cannot give the property at all without first partition- .

ing it On ‘the other hand Mr. May 0nng asks us to construe the’
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passage merely as prohibiting a gift of .an undivided share bat not as
prohibiting the adnussmn of an additional Jomt owner of the whole
property. It appears to us that the latter view is the more reuson-
able. " The ecclesiastical law clearly favours the formation of groups
of two or imore than two joint owners of religious property, and no
reason is suggested why it should be permissible for a single pongyi
~to constitute such a group consisting of himself and one or more
others, and yet be inadmissible for a group of two or three to admit
an additional member as joint owner with them. If such a distine--
tion really existed in the ecclesiastical law it could always be evaded
by the members of the original group resorting to partition among
themselves and then forthwith recombmmg with the additional
member whom they. wish to introduce. It is unreasonable to suppose
that the eeclesiastical lavy contemplated such an-absurd procedure and
we think -that if the view advanced for the respondents were correct,
clear and definite authority would have been found for it. As it is~we
see nothing repugnant to general legal ideas in the mtlodt_lctlon, by
consent, of an additional joint owner_,to replace one who has died.

There is no longer any contest as to the material facts of this case.
The three plamhff»-appellaﬁté were admittedly joint owners iun a
Sadutlantaka group covering the property in dlspute, together with
U Okgantha deceased, U Okgantha being the sole surviving member of
the original group into which the three plaintiffs were suceessively
coopted as vacancies occurred. .

We think that the plaintiffs-appellants are entitled to a decree for
posséssion as prayed. - The decrees of the district and . divisional
courts are set aside and the plaintiff’s suit mll be decreed with costs
in all courts. . ;

ANNEXUEE (1).
MAINGKAING SAYADAW'S
TIPIi‘AKA_"IxNx‘q:(’;AYA; Paces 834 o’ 388 o
OrIiNiON ON DWITﬁANTA_kA.

The méchod of creating ownershlp such as Dwinthantaka, Tithan-
- taka and so on is not_given directly in the Vinaya, the commentaries
or sub-commentaries known as Wimati-Winodani Tika and Tharattha
Dipani Tika. It is only in the Vajirabuddhi Tika ttat meution is
made uiider the heading (Thamma Parikkhara Pyu) “the makmg of
common ownership.” Even in the Vajirabuddhi Tika’ opinion differs
(on the_point). The learned ‘sayas of the present day also differ
in opinion among themselves. 'Such being the cause I will show’ clearly
how - Dmntha.ntaka and like ownershlps are -created accordmg to
the words of the Vajirabuadhi Tika and will give my .opinion on the
modes of creating Dwithantaka, Tithantaka and. like ownershlps
Let the learned read note and ponder — : .



150, o .THE BURMA LAW TIMES. [vor. xm:.

: Dah text begining “ idam tuyham:.... PR ..dinnam yeva hoti”
indicates taking; and having regard to the- p..ssage in the commep’carv
on the first kathina rule.in respect of a pacittiya offence, common
ownership in property is created by employmo' the words, “ Mama
santakam tawaca mamaca hotiti eva i. e. ““let iy propercy be thine
as well as mine.” So say the sayus and so should it be written, in =
the “gandi pada” way.  In the ° ‘ anugandi pada,” the method is .
-elaborate or lengthy. The following miethod (of creating common
hip) is that which is the considered opinion of the sayas viz:—
If many rahans or two rahans wish to own property in common they
should make their gift to a rahan who observes the rules of his order,
each rahan giving absolutely to him all propertiés he owns or will 6wn
in future. The Vmaya—observmg rahan thén gives back to those of
the rahans wha wish to own property in conanon all the property he
-has received froin each of them. As this mode is that which'is baséd
on the spirit of the Vinaya and later works, it is the surest method ‘of
creating joint ownership. Such is the cons;de;edc opinion of thé sayas. -

. But some sayas say as follows; As the latter mode is one which is in
" conflict-with, and opposed to, the ancient method viz; by saying “ Let
what is.mine be thine ” those rahans who desire to create Jomt owner-
ship should carefully consider the matter. . Thus, if it is desired to
create Diwithantaka ownership accordmb to the methods of the early
sayas and the other sayas as mentioned in the Civara XKhandaka of the
VaJ irabuddhi sub—commentary, and the subjeéct of the joint ownership
is property actually in possession, then the words used should clearly
state it,” but if it vefers to property to be acquired hereafter that
should also be clearly stated. If there be two rahans one shall say
~ to the other first “ Let my property be¢ thine and mine.” .In this way
Dwithantaka ownershlp can be properly éreated. : .

Dwithantaka ownership can be created by employmg the Burmese
langiage also. (If one say to the other) ““ Let all ray garubhan and
‘lahubhan property present and future be thine and mine ” (and the
other says) “ Let all my gambhan and lahubhan property present and
. future be thine and mine.” If it is desired to create joint ownership
- of present property only, then leave out the- words future property.

If three or four rahans desire to create JOlllu ownership, all being
present, on€ of them should first say to the others who desire to be—
come joint owners “ Let my property be yours as well as mine ” and .
the others each in turn should say the same to the others. T

If it is desn'ed to create dwithantalka or tzthamaLa ownershlp in- the‘
manner stated by the latter sayss as shown in subcommentary referred
to above, the two or thtee rahans, as the case may be, should say each
in turn to a rahan Who ‘observes. the’ Vinays rules and wlom they
trust, and who is miot to be included among the joint owners, “ I give

..you this and if one of the proposed _)omt owners speaks on behalf
of the others he should say “We give you this ”* at the same’ time
giving the property absolutely. The rahan who receives the glft then
should give the property to the proposed. Jomt owners, saying I give
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you this.” Thus by the gift—receiving rahan returning the gift to the
proposed joint owners, is the Dwzthantaka and Ttthantaka ownerslnp .
created. :

Of the two modes of creating JOlIl‘l'. ownership, althotigh some may
say that the latter method is not in accordance with tradition, still,
as it differs only slightly and is not opposed to the Vinaya, the com-
mentaries and subcommentarles, it must be regarded as excellent,

If, having in view thé passage in the commentary on Parajikan.
pathama kathina rule which says.that the use of the words “ Let the
property be thine > does not make it a good gift, it be asked whether
the first mode ,of creatmo joint ownership is in conflict with it, I
answer, No

The passage in the commentary had no reference to the property
or %o the action of giving, but dealt only with the badness of the
gift when the genitive case ““ of thou” is employed in saying “ Let
the property be thine.” But scholars will know that where the pro-
perty and the taking are mentioned, and the gift is made by saying

‘ Let the property: be thine ” employmg the dative case of the word
thou, the gift is a2 good gift. The gift to be valid must be evidenced

by the employment of the dative of possession or ownership.’

ANNEXURE (2)
ORIGINAL COMMENTARY ON VINAYA TEXT
Vinava MAHAVAGGA Aragararaa Pau Texz, Civara KEA.NDAKA

Part VIII. Pace 394.

If jointly owned property (Dvnthantaka) has not yet been d1v1ded .

and one of the owners dies, the survivor becomes the sole owner.

The same applies to property joinily owned by several persoms. If -
all the owners die the property becomes “ Sanghika.” If the joint
owners without dividing the property among themselves give it to
their fellow. residents, the gift is woid.*

If they give away ‘the property. after the division among the owners,A
the gift is good If all the original owners dle the property (so given
away) does not become Sanc,hlka

*As pomted out in the judgment the literal rendermg of .this sentence is.

“If being undivided to their feﬂow residents . they gwe, it is as not given”

——Edltor B. L T
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IN THE CHIEF COURT OF LOWER BURMA.

CIVIL MIS"‘ELLANEOUS APPEAL No. 108 or 1919

'UPAW ‘: B e .. ArPELLANT.

[

N R M A.CHETTY ... .. .. RuspoNDENT.
Before MrA Justlce Maung Km

For appellant—Mr Bomanji.

For respondent—Mr S. N. Sen.

17th May, 1920.

. Civil Procedwre C’ode (Act 1 4 of 1908). 0. XXI, rr. 91 92, 93—-Remedy of
tion purch h gudgment debtor has no . sale ‘able -interesi—
decree-holder purchaser . .

The only remedy of purchasei: at a sale in execttion of & decree
who finds that the judgment debtor had no saleable interest in the
property is an application to-set aside the sale under Order XXI
rle 91, and it makes no dlfference that the decree holder is hlmself
- the purchaser. :

. A decree-holder who has purchased his judgment-debtor’s property
_in execution of his own decree, and entered satisfaction for the decree
cannot - on discovering that the judgment debtor had mno saleable
- interest in the property sold, treat the sale and entry of satisfaction
" as vouL and @p;y for fresh exucution of his decree.

e

U‘UBGMENT

Mavne Kin, J ——Thls appeal arises out of an apphcatlon made
by the respondent, a Chetty firm against the appellant their judgment
debtor: Long before this application the Chetty firm had obtained a
mortgage :decree upon certain lands _against, the appellant. In due
course, certain property was sold by auction in executlon of the decree,
as being part-of ¥he mortgaged property.  The: : -
it, after having previously obtained leave. iﬁﬂ‘tbﬁa
this, the Chetty firm asked the court to set off the proceeds-of sale of
the property against the decretal amount. This was done. Subse-
-quently the Chetty discovered that the land sold was not covered by the
mortgage, and that it did mot belong to the mortgagor, the appellant
I: appears that they made the discovery long after the expiry.af ihe
time allowed for an.application under ‘the civil procedure code to set
aside a-sale on ‘the _ground that the judgment debtor had no“saleable
" interest in the property. So thev filed a suit to bave the sale set
aside. They failed because it was held that under the civil Pprocedure
code, no such suit lay. Then on the 4th December 1918 they made
© the present application for sale of the mortgaged property alleging
that though the proceeds of thie sale of the wrong property had been
- set off agamst .the decretal amount the applicants had: not “in” fact;
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been paid anything towards the decree. The appellant Judgment
debtor resisted this application on the grouad that the Chetty must
treat himself as having been paid to the extent of the sale proceeds
of the property be ] ugh it was riot part of the mortgaged
property. The loWe that the Chett¥®fi#smsby being merely
credited on the record of the Case with the proceeds of the sale of
the wrong property could not be held to have been paid to the extent
of the sale proceeds, as they did not get the property they bought.
If the Chetty firm were outsiders, what are called stranger purchasers
as distinguished from decree holder purchasers, they would not have
been able to recover the amount they paid for the property except
under the provisions of Order XXI rule 91, This is quite clear from
the ruling of 2 Bench of this court in Soolayman Cassim Simji ws.
S.SCA 0 Chetty (1) where it was held that in the cese of a sale by
court there is no warranty, express, or implied, that the judgment .
debtor has any saleable interest in the property; that if after the sale -
it is discovered that the judgment debtor hss no saleable interest in
the property, the auction purchaser can apply within thirty days
under Order XXI rule 21 to have the sale set aside, and he would
then be entitled to an order for refund of his purchase money; and
that he has no remedy by a separate regular suit against the judgment
creditor ‘to recover his purchase money. What is the remedy of a
decree holder purchaser who has failed to, or who could not, by the
bar of limitation, have the sale set aside under Order XXI rule 917
Is be debarred from filing a suit to have the sale set aside, and to
" recover the money he paid? He must be held to be in the same
position as a stranger purchaser. Is he not then entitled to tréat -
the sale a§ a nulhty, and as being really infructuous! His decree
“has, as a fact, not been satisfied. “In the case of a stranger purchaser,
the purchaﬂel having been debarrzd from resorting to a regular suit,
the decree holder and the judgment debtor have the benefit of the s'hle, '
proceeds. In the case of the decree holder purchaser, a wrong pro-
perty having been sold, he does not get any benefit out of the trans-
action. The Judgment debtor, of course, desires to have the. same
benefit- as he would have in the case of a stranger purchaser. . It
Inay be contended that theré is-nc justice, equity, or common sense
in saying that the Chetty firmi should be treated as having received
payment towards the decree, when in fact they have had no benefit
at all. But the presént case cannot be distinguished fyom one where
under similar circumstances,- the decreeholder has pald into court
. the amount. of the sale proceeds. The fact that in this case the
proceeds were credited towards the decree is due to a -fortuitous
circumstance. If the decreeholder had paid cash into court they
‘would never have had it refunded to them. I must therefore hold that
_whethier there was a payment in cash, or a book entry in respect
of the purchase, the result must be *he same. In either case the -
learned counsel for' the appellant’ urged that the decrecholder
purchasers in this case should mot be placed in a'better position than
a stranger purchaser. The wrong property was sold through the fault
of the decreeholder, and if it had been purchased by a_stranger,

(1) 12, B. L.'T. 211; 10;B. L. R." 76.
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and he had made ‘the dlscovery that it was not the judgment debtor’s
‘property too late, the decrecholder would. have been”benefited. In
the reyerse case, it would not be unjust to hold that he should. suffer
the loss. I entlrely agree with this cont For these reasons,
the appeal is <hisuiies ' * '

IN THE CHIEF COURT OF- LOWER BURMA
. CRIMINAL RvasmN No. 105B OF 1920 A )
CHIN' PIN and others . ... - ... . APPLIC:&N'.[."S.
e "
YIxING EMPEROR .. .~ .. . . ..
Before Mr. Justlce Maung Km
For apphcants—-,—Mr.v quanJ}:.

10th June, 1920.

_ Criminal Procedure Code (Act v of 1898) 8. 556 Case in whick magis-
trate is personally. interested—magistrate issuing warrant under Gambling
Act (Burma det I of 1899) 8. 6, authorizing police to enter and search houses.

A magistraté who upon’ information furmshed to him directs the
issue.of a warrant under section 6 of the Gambling Act is personally
interested in the case within the m_aning of section 556 of the Cri-
minal’ Procedure Code and is dlsquallﬁed from tryng 1t as a magis-
trate. o .

J UDGMENT

MAUNG KIN, Js Thxs ‘application arises ot of a- gamblmg case.
The . applicants desire a tranfer of the case. from the: court .of - the
_ township, maglstrate Letpadan East, to ‘som= other court.. : ‘

The main, ground is that the maglstrate issued the warrant under :
section 6 of the Gambling “Act after expressing h_s belief on ‘the -
information recelved that the house in question:was a'commion gamxblmﬁr
house, and that he is therefore disqualified from trying the case. The
belief expressed was that the information was credible to the extent
that a warrant may issue on the strength of it. That mformatlon :
alone is not sufficient te warrant a conviction, but it ‘does ‘help’ to
raise the presumption under section 7, when the" ‘provisions of section
6 of the Act have been. complied with: . What the trying magistrate has
“to do when the police send up the case for trial, is to see whether the -
provisions of section 6 have been complied Wl.th One of the points’
. he has to satisfy himself of under that section is as to the suﬂiclency
to the information. The’ leglslature has -not laid down that the
magistrate’ who issued the warrant may try the casé. The issue of
a warrant is extra judicial. - The trying magistrate takes cogpizance '
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of the case upon a police report. As he has to consider the question
of the sufficiency of the information, he should be a different person
from the one who issued the warrant. To allcw the magistrate iscuing
the warrant to try the case, is hardly fair to the accused who asks.
him to  sec whether: tjle information wasswsufficient or not.
The magistrate has alreaay formed his opinion on the point. There
i another way of looking at the matter. The magistrate who issued
the warrant was the one who set the law into motion, and was there~ -
fore somewhat in the nature of a prosecutor. It must here be borne
in mind that the magistrate was doing what a’police officer empowered
under section 6 is able to do. In either view of the matlier, the spirit
of section 556 of the criminal procedufe code is violated, and its
intention wrtually defeated. :

I would direct that the case be tramsferred from the court of the

township magistrate Letpadan East to- such other court in Tharra-
waddy as the district magistrate may appoint. .

IN THE CHIEF COURT OF LOWER BURMA.

Criminar Revision No. 127A or 1920,

. KING EMPEROR ST .. Aepricant.
vs. ‘ '

PO MYA o L L RESPONDENT;
Befo,r’e,_ Mr."_:._)' usﬁce "RobinSOn. ' LN

Jth J une, 1920.

Habitual Offenders Restﬂctwn Act (Burma Act IT of 1919) s. 8, 3, order
of restriction against habitual offenders s. 10, means of livelikood 'wzthm
area of 1estrwtum—o'rder demanding sewﬂty .

Proceedm«rs under the Habitual Offenders Restriction Act ¢an be
taken only in cases in which a magistrate. may under section 110 of
the Code of -Criminal Procedure require a person_ to execute a bond
for hxs good behawour o

Under section 10 of the Habltual Offenders Restrlotlon Adt:no
order ‘of restriction can be made against a person unless the .court.is
satisfied that such person has adequa.,e means of earning his hvehhood
thhm the -avea of restnc‘lon S . R

The Habltual Oﬂ’enders Restncﬁon ‘Act contains ‘no provlsxon
enabling a court to demand security to enforcé compliance with the
ordeér of réstriction. Breach of the order is pumshable under sectwn‘

18 of the Act 3
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‘JUDGMENT.

'I‘..oBiNsoN, J. —Accused Po Mya Was. convIcted and scntenced to
seven years’ transpora.tlon and an order ‘was, at the time of seatence,
passed under section 565 directing that he s onla: after release report
his residence and. any change of res1dence ‘to the police. He appa-s
rently failed to do so. . On 6th November 1918-he was sentenced to
one month’s. simple mprlsonment for’ leavmb his vﬂlage without per-
mission. . At least this.is what the magistrate records in his Judgmen.t
The maglstrate then received a report that the accuséd.in breach.of
the order under section 565 often left. his wllage without- permission,
and he issued  notice to accused calling upon him to show cause why
be should not “under the provisions of section 4 (a) of the Burma -
Habitual Offeriders Restriction ‘Act enter into a bond in the sum of -
Rs. 100/~ with two- respectable landowners of Ywamaton vﬂla"e as
suretlcs for restricting h1s ‘movement beyond Ywamal;_o' vills
for the term of one year.” He used the form of the o !
cause against furnishing securlty for good behaviodr, (section 112
Criminal Procedure. Code). - When the accused appeared the order
was explainéd to him and the magistrate recorded the evidence of -

a sub-inspector. of police that he found accused absent, from his viltage -
and that he had been absént for.ten days. He also recorded the

. evidence of two -witnesses to show that accused -often ‘left his vﬂlao'e

" without’ permlssmn Tn his finil order the magistrate found that ‘the -
accused “is in the habit of 1eavm0' his village often without reporting'
to the pohce He then directed him to enter into the bond and on ac-
cused saying he could not furnish securlty he committed him to Jall
for one year: . .

. The order under section 565 required accused to report his resi-
dence, or. change of residence, ang if he merely went cway for a few
days he probably committed no breach of that order. But however
that he may be, and assuming that he had been guilty of a breach
of it he ‘could have been punished as providéd in-the section itself.
That breach gave ‘the ‘magistrate no jurisdiction to take action under
Burma ‘Act 1T of 1919 By section 3 (1) ‘of this ‘Act- it is enacted

" that in-any case in which a mayistrate mzy, under the - provisions  of
‘section 110 of the Code of Crimiual Procedure, 1898, requn'e a person
to. show cause . why -he should not be ordered to execute a bond for’
his- good behaviour the mag'lstrate may in leu of, or in addition to so-
doing. require: such person to show cause why an order of restriction .
should not be made: against him. : S

- No report was “before the magistrate that would have Just!ﬁed Inm
in" taking action-under. section 110 of the: Criminal Procedure:Code

" and therefore he was not justified in taking action under the. Burma -

Act. Again, this latter  Act - makes no provision for taking a. bond and
demanding sureties. It merely prowdes for an order of réstriction
being’ passed. If such an order is passed and is then ‘violated the
pérson- can- be puished under. section 18- of the-Act. An. order of
restriction .is' passed under section 7 of the Act, and will be in_ac-
- cordance with the-riles made by the local government under. section
17 of the Act. Before the maglstrate decides to pass an order res-



vor. xut.] THE BURMA F.AW TIMES. C187

tricting a peison to any specified area, he must be satisfied that that

person has adequate means of earning his livelihord within that area.

This was not done in this case. For the above. reasons it is clear
that the magistrate had ro grounds before him which gave him juris-
diction to make an order under the Act. He was not entltled to take
a bond from the person before him, aud his _procedure was’ evtirely
wrong. .

The Act- prowdes an alternative to actxo.u under- the good behav:our
scctions of the Code, and can be used when it is considered more ap-
propriate, or when security cannot be furnished. An order of res-
triction may also be substituted for an order reqmrmg security for
good behaviour and that, whether security has been given or not- for
the unexp'red portion of -the period.  But no order can ke passed
except in those cases in Whlch the maorlstrate eould have acted under
sectlonf of the Code, az ; At

and Po Mva will be released o v _ @ »

IN TI—IE CHIEF COURT OF LOWER BURMA
CRIMINAL RnwsmN No. 159A OF 1920 »
KING EMPE‘{OR . .. " .. APPLICANT.

PYU ZIN . S RESPONDENE.

Before Mr; Justice Maﬁng_,v Kin.
‘ zm June, 1920

Criminal Procedure Code (Act V of 1898) section 110 (i f)—desperate wnd‘

dangerous character. Section 117, evidence of general repute

Under section- 117 of the code of criminal procedure evidence .of
general repute is admissible only to prove that a person is a habitiaal
offender. It is not admissible to prove that a person is a desperate
and dantre ous character.

. A provision-of the law which is an exceptxon to the general rules
of evidence must be applied only to the cases to which 1t is confined
by the legislature. . )

- J UDGMENT

Mavure Kix, .—Thls is a case in which the’ aceused was charged
with being a desperate and dangerous character under section.110 (f)
»f the criminal procedure code. In such a case evidence of ‘general
repute is not” admissible to prove the charge, as held by Sankaran
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Nalr, J. . Mutbu Pillai ws. Emperor (1) -The- learned:- judge re-
marked. ~ “ The only ‘remajning’ evidence is of general -repute -and
"hearsay. - Such evidence is,_ only admissible under seéction 117 to
prove that the person is a haintual offender ruder section 110, but not
to prove a charge under section 110 clatise (f) of bemg a desperate

- and dangerotis character ¥ % * ¥ Y am clearly of opinion that where.

‘a person is solely charged under clause (f). evidence of genéral re-
pute is not. admissible, as a provision of law, which is an exception

to the general rules of evidence must be applied only to ‘the:cases

R ) whlch 1t is conﬁned by ‘the Icglslature ”

Kah Haldar vs. Emperor (") and Wal‘ud Ali Khan ws:: Emperor (3)
4 Were citéed by the learned judge as -supporting his view.  In those

" cases it was laid down that a charge of the kind under- cox.s1deratlon

by evidenece of ‘genéral repute, but must be pr&ved by

b3 thé‘present case there is no direct evidéncgof. the
- S Becuse W ® o desperate and dangerous as to render his
" being at large without. security hazardous to the cowimunity.” The

w1tnesse§ who are all vﬂlage headmen say (1) that they heard that-

the acciised was suspectéd in conhection with (a) a decoity which
was commiitted some three years ago, and (b) the abduction of a
woman, and (2) that they heard /that the accused associated -with
certain. persons whom ‘they called bad character. Obviously the evi-
" dence is all héarSay, and- does not come up even to evidence of repute.
The order, aga.mst the petitioner cannot be sustained and js therefore
set aSlde

N e e e e

IN THE CHIEF COURT OF LOWER BURMA

. CxuMINAL APPEALS No 127 AND 1"8 oF 1920.

_PO MYAING and one o e oL APPELLANTS
‘Z-KING EMPEROR RS i

Before Mr. Justlce Maung, Km '

ay,-r 1-92&

. Penal C’ode {Act XLV of 1860) s, 397 Robbem or dacozty mth attempt :
" -to cause death or grigoous hurt.. ‘Eorm of . cha'rge—s 84 Acts done by

: .'semml persans in pursuance of codvinon mtentwn

| (1).84 M. 255, * e
@ 20,.C.M19. « . . . s
(8,11, C1WE N, 189,
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Se?tion 397 of the Penal Code 'does not create and distincc sub-
stantive offence. It is merely a supplement to sections 392 and 395
which create the substantive offences for which sections 397 provides
a minimum punishmert. ’ : o

There car be no charge or conviction under section 397 starding
by itself, as that section -creates no Separate offence. 'The charge as
well as conviction should be under section 892 or 395 as the case
may be, read with section 897. °

The higher punishment provided by section 397 can be inflicted
only on the offender who actually uses a deadly weapon, or causes
or attempts to cause death or grievous hurt, and section 34 of the
code cannot be applied to the other offenders to make them liable to
cuhanced punishment unde: section 897. The charge ard conviction
ax ﬁg’?mSt them should be one under section 892 or 895 as the case
may oe. ' :

JUDGMENT.

Mavxe Kix, J—In my judgment the evidence justifies the con-
clusion that appellants Po Myaing and Po Sin were the men who com-
mitted robbery against Maung Ne Aung and his wife, Ma Shwe Si.
Although Po Sin used a yoke-pin on Maung Ne Aung the latter has
said that no pain was caused thereby. Therefore this is not a rob-
bervy in which hurt was caused, but it is clear that Po Sin overawed
Maung Ne Aung by holding a da called “ damouk ” over his head.
The learneq magistrate convicted the appellants under section 897 of
the Indian Penal Code. That section does not create any substantive
offence; it only says that if ai the time of committing robbery or
dacoity the offender uses any deadly weapon, etc, the imprisonment
with which such offender shall be punished shall mot be less than
scven years. It only provides that in a case falling under section 397
the minimum term of imprisonment to bz awarded to the offender who
uses any deadly. weapon, ete., shall be ‘for seven years. The magis-
trate should have convicted the appellants under section 892 for rob-
- bery, and if the ‘case ‘of either-or both falls within section 397 he
could award 2 seéntence ot imprisonment for -less than sevén years.
“The magistrate held that “under section 84 of the Indian. Penal .
Code., cach of the accuced is liable for the act of the other, because -
conmon intention was obviously to rob and what they-did was in .
furtherance of the common, object.” He then proceeded to ecnvict
both the appellants under section 397 Indian FPenal Code and sen-’
tenced ecach to seven years’ transporation.” There is abundant authority;
for holding that.only the robber or dacoit, as the .case may be, who:
used a deadly wéapon at the time of the commission of the offence :
could be punished in-obedience to the mandate contained in section”
397, but that the*offence of which the offender could be guilty will be
under section 892 Indian Penal- Code or section 395; Indian Pena
Code as the case may be. The circumstances of a particular case may=
be such that even without reference to section 8397 the robbers jointly
concerned in committing the offence may be imprisoned for more than -
seven years, because under sections 392 and 895 the maximum terms
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of imprisonment are fourteen years, and ten years respectlvely The
only authority which might_ support the learmed magistrate is the
Allahabad case of Queen Fﬁlpress vs. Mahabir learl (1). This
¢ourt had the first ‘opportunity of considering that case in Nga Sein
vs. King Emperor (2). Irwin, J, who dec1ded the latler case stated
the facts and-the purport of the Allshabad case as follows:—" THe
case was one of decoity in the house of a man called Gajraj -and
-Gajraj’s arm was broken . by the dgcoxts. . Mghabir and several other
dacoits joined in beating Gajraj: The actual blow which broke
Gajraj’s arm was not struck by Mahabir, but inder section 84
Mahabir was held guilty of grievous hurt because -the beating was in
furtherance of the common intention of 2ll, and be could have been
convicted of causing grievous hurt, if there had been no dacoity. That
was why section 397 was held to apply.” -The leained judge then
proceeded to. say, “ The present case is. different.. -One of the dacoits,
apparently the approver Po Lwin, carried a spear, and made thrusts
with it through the door into the inner room which was dark: ~This
.fact would not render the other dacoits-liable to conviction for using
a spear, and therefore Mahabir’s cas€ is no authority for saying. that
section .897 applies in this case. - -The words in Section 897 ‘such
Aoz"fender plainly mean any oﬁender who uses a deadly weapon and no
other.” . He ther altered the conviction to.one of dacoity under sec-
tion 895. The result was that the Allahabad case must be regarded ss
having been merely 'distinguished, though one cannot’ help thinking
that Irwin, J. really dissented from it. We have.nest the case of -
" Po Win and others vs. King Emperor (3) In that case Tun Baw and
Shwe Don had been convicted under section 892 read with section 397,
Indian Penal Code, but the man who used a clasp knife was Po Wmf
It was pointed out that the case of Queen Empress wvs. Mahabir-
Tiwari{1) wes ovérruled by the case of Queen mer(,ss vs. Senta (4«),
which takes the same view as that taken by Irwin J: ix Nga Sein os.
King Emperor.;(2) and that in the Bombay High Court also a similar
view was taken in the case of Queén Empress vs. Bhavjya (5): The
_convictions of Tun Baw and Shwe Don were thérefore altered to con-
victions under section 392 Indian Penal Code and they were - -éach

sentenced to five years’ rigorous imprisonment. Po Win’s appeal was . -

dismissed. The case: of Queen Empress vs. Senta (4) was followed
“in_ - Emperor  ws. " Nageshwar \6) " The learned judges (Knox,
-Acting 8 - . -and. Banerp J.) in the course of. their judgment in
Queen  En
Penal- Code -is not -in .our: oplmon ‘a section which . creates any
distinet and separate offézice... It is a 'section which relates back to the
tprevious sections 392 and 3953 the offence committed iy he the
sofferice of robbery, or it'may beé the offence of dacoity. . Accormnw to
 the ‘actual offence found the conviction should be pither undér section -

>gection $97 applies, under any of thasé sections read®with section 397; -
&‘nut it should not be under. section 397, - The punishment is really in-
ﬁlcted under the power given by one of’ the two sections abovemer-
(1) 21, A. 263, Co- . (4) 28, A. 404 foot nof°

) 3, L. B. R. 121. - A {5) Ratanlal Unrep. Ca,.

(8) 7, L. B. R. 26. o (6) 28, A. 404,

mpress vs. Sénta observ°d~ “section 397 of the Indian =

92 or 895, as the case may be; and in the case of petsons 6 whom _ -
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tioned; but section 397 directs that the court which awards sent:
ence has no. zlternative, under the circumstance to which we shall
presently. allude, but to pass a sentence of at least seven years’ rigor-
ous .imprisonment upen the offender or the offenders. The oﬂ'ender
_or-the offenders who must receive “this amount of punishment at the
least are the particular persons who the court finds were, at the time
of committing the offéence under section 392 or 395, using a deadly
weapon, or who caused grievous hurt or attempted to cause death or
grievous hurt. Along w1th these persons there may have been- -others
who were equally O'mlty of the offence either under section 392 or 895 ;
their pumshment will be apportioned by the court according to the
powers given under section 392 or 395. It may be and should be, if
the court considered them deserving of it, a sentence of seven years’
rigorous imprisonment, or 2 sentence of some term under seven years.
All are equally liable under the provisions of section 34 read with
section 392 or 895 for the offerice of robbery or dacoity, as the case
may be.” The one .point the law demands under section 897 is, that
whatever the punishment awarded to these other _persons may be, each
and every one of the offenders who is. found using a deadly weapon,
or causing-grievous hurt, or attempting to cause death or grievous hurt;
that offender or those oﬂ’enders_ must receive a term of imprisonment
which must not fall short of seven years. ¥ * * It will be see from
our judgment that in our opidion no court should draw a' charge
sheet under section 897 as that section does not create a substantive
offence. The charge to be in proper- form should be in the case of
offenders- using” a deadly weapon, etc., a charge under. section 392
rcad with scetion 897 or section 395 read with 897, as the casé may
be; in the case of the others a charge under section 392 or section
395.” . In the present case the first mistake the learned magistrate
made was in ‘thinking that section 397 created a substuntive offence
different from the one under section 392. Having thought that section
397 provides punishment for a substantive offence he beld that the
act of one of the two robbers, viz; the ¢verawing of Ne Aung with a
damouk was in furtherance of the common intention of both. under

- section 84." -This was clearly wrong. Section 84 could be applied

only in the case of a substantive oﬂ'ence committed by one in further-
ance of the common intention of that one and the others who were
concerned in the’ oﬂ'ence, as pointed out in Senta’s case, (4«) by.Knox,
. A. C. J. and Banerji, J. The appellant Po Sin used a damouk .in
such a way ‘that he overawed Maung Ne Aung. He was therefore
guilty of having used a deadly weapon at the time of the commission
of the offence of robber. The instrument used is clearly a ‘deadly-
weaponf-therefore he was guilty of robbery only, and the punishment]
to be Swarded to him is not revulated by section 397. The robpery3
in this case is not accompanied by any act of cruelty, the husband andi
wife were. not hurt, and the property stolen was not of great value

I would therefor? sentence Po Myaing. to two years’ rigorous lm-
,prlsonment :The-sentence passed by the magistrate upon Po Myam

is set aside. As regards Po Sin the conviction against him under sec-
tion 897 Indian Penal code is altered into one under section 392

Indian Penal Code read with section 897. The sentence passed upon
him is confirmed. .

11
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L IN THE CHIEF COURT OF LOWER BURMA.

CIVIL Revision No, 160 OF 1919

A C T R. M. CHETTY e e ' e  APPLICANT.
0s. o )
PO U. and others . .. . ... REsponpeExe.

For appellant—Mr. Ai_ver.
For respondent—Mr. Bomanji and Mr. Surty.

19tk July 1920.

Civil Procedure Code-(Act V of 1908) O. XLI, #r. 4 and 83. Power of
cowt of appeal—power-to be ewercised only in favcur of parties to the appeal

Under Order XLI rule 33 of the code of civil procedurc a court has
no power to pass any decree o: order in favour of .a plaintiff o¥
defendant who is not a party to the arpeal. The power to reverse or
" vary a decree in favour of all the plaintiffis or defendants under Order
XLI rule 4 can orly be exercised when the decree’ proceeds on auy
ground common to all thé plaintiffs or all the defendants o

Handas Dey vs. Kallash Chunder 44. I. C. 480 followed
" JUDGMENT ‘

- Mau~e Kin, J.—The apphcant obtamed a mortcace decree in ves-
pect of a piece of revenue paymg land against the mortgagor Po U.
The mortgagor made default in payment of revenue. for ‘the.Jand, and
to prevent the mortgaged property from being sold by government
for arrears of revenue, the zpplicant- (decree-holder) paid wup ' the
arréars. Subsequently he asked the court which passed the decrée *
to add the amount so paid to the amount of the decree. The court
referred him to a regular .suit. Hence the suit out of which this .

.




164 . THE BURMA TAW TIMES. - Jvor. xmi. .

application arises. The suit was against Po U and three others who
were his lessees of the mortgaged property The trial court passed
a decree against Po U, snd dismissed the suit as against the other
defendants Po U did not appeal, but the appl.cant- d1d as against the
other defendants. Po U was, of course, not a party to the aDphcan’r 5
appeal. ~ The lower appel late court held that the other responden*e
were not liable; and dismissed the appeal against: them. = It also held
that the applicant was not entitled to be reimbursed by Po U the amount
paid, as there was no express agreement on Po U’s part to pay the
same, ‘and dismissed the suit as aoamst Po U also, by setting aside
the decrce passed by the trial court against -him. In doing so, the
.appellate court purported to act under Order XLI rule 33 of the
code of civil procedure.’

-~ Itis an mterestmg question whether under the circumstances of the.
case (which'I have not fully stated because, in the view which I take
of the meaning of Order’ XLI rule 38, it is unmnecessary to do. 50) -
Po U would be liable. At any rate, the ground on which the lower
appellate court, held that' Po U was not liahle is quite untenable.
This apphcatlon is made on the ground that the lower appellate court
had no jurisdiction to set aside the decree against Po U. The material
words of the rule:are “ may be exercised in favour of all or any of
the respondents or parties, although such respondents or parties may
not have filed any appeal or ob;ectlon These words show clearly
that the power under this rule can be exercised against the respondents
. or:parties to the appeal, but not against those who are mnot such,
-although they were parties to the suit in the original court. The
llust ratwm makes the matter quite- clear: —A clalms a sum of money
. as due to hlm from X or Y, and in a suit against both obtains a decree
against- X. Il appeals, and A ard 'Y are respondents. The appellate
_court decides in favour of X. It has power to pass a decree against .
Y.” The illustration makes it quite clear that the power can be exer-
cised against Y, because¢ Y is a partv to the appeal.

The pomt has been raised and decided in Haridas Dey vs. Kailash
Chandra Bose (1) by Fletcher and Huda. J. J. of the Calcutta High -
Court. The Judgment of the court was delivered by Fletcher. J'.
who observed =TIt was not competent to. the learned judge of . the
lower appellate court in the appeal to which the nonconsenting
defendants were not partles to vary the ‘decree of the first court .in
the manner he did.......... It is suggested that he had power under
order XLI- rule 33, of the. c1v11 procedure code: * That obviously is not-
5 so. . That section, does not apply to a person who was not a party
~to tLe appeal " These non-contesting defendants were not paities to
. the litigation in the lower appellate court. Obvinusly, on first principles,
“the learned judge in that court could "not vary the decree of the court
. of first iristance as reo-ards their- rlghts an:l llablhﬁes as adJudlcated
“on by that court.”

Except under Order XLI rule 4 tle appellate court cannot vary
. the decree of the trial court so as to aﬁect a plamtlﬂ‘ or defendant

(1) 4, 1. €. 50,
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who is not a party to the appeal.. That rule deals with the case
where the decree passed by the trial court proceeds on any ground
common to all the plaintiffs or to all the defendants. The present is
not that sort of casz. Po U alone was held liable. The other
defendants who were tenants could not possibly have been held liable.

For these reasons I hold that the lower appellate court exercised a
jurisdiction noi vested in it by law in setting aside the decree against
Po U That decree will be restored.

This application is also made on the ground that the other défend-
ants admitted their liability 'and that the suit should have been decreed
against them on their admissions. But the admissions they made
were as to their legal liability. The courts Lelow have found as a
matter of law that they were not liable. That is a correct view.
Their admissions were made in ignorance of the law on the subject.
I think the ground set up in the application as regards them is unten-
able. - The application is dismissed as against them with costs, and
allowed as against Po U with costs.

IN THE CHIEF COURT OF LOWER BURMA.
' Crvin. Recursr No. 62 or 1920.
A. H. DAWQOOD . oo . PLAINTIFF.
“ 3. N o '
R B. A RAHMAN .. . ... Dorswoaye.
Before Mr. Justice ngg

For plaintif—Mr. Das,
For defendant—Mr. Leach.

5th July 1920.

Courtfees - Act (VII of 187’0) s. II. Courtfces on mesne. profits when
amount decreed exceeds amount claimed.

Civil Procedure Code (Act v of 1908) Order AA rule 12, enquiry as to
mesne profits. ) .

~ Section 11 of the Courtfees Act apphes to mesne proﬁts ascertamed _
on enquiry under.Order XX rule 12. : o

A final decree under Order XX rule 12 (2) (c) in respect of mesne
profits should not be passed until courtfees have -been paxd on the
difference between the amount of mesne profits claimed in the plaint .

-and the amount ascertained as due after date of institution of - suit:

JUDGMENT. .

Rice, J.—Plaintiff asked for mesne profits up till the institution of
his suit and for future mesne profits from the date of institution

~
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until possession of the premxses was given.” The quesuon for decision
is whether plaintiff is entitled to execute his decree for future mesne
profits without paying -additional courtfees under section 1! of the
Courtfees Act. There seems to be no decision on the point in issue
in this court, and as the revenue authorities are interested in the
result of my decision, I directea notice to issue to the government
advocate. In Bombay a bench ruled that where a plamuﬁ asked for
meshe profits only from the institution of the suit till the property
was restored to him, and the amounts of those profits was left to be
determined in- execution proceedings, no courtfee was requu'ed, see
Ramkrishra - Bhikaji vs. Bhlmab:n (1). 'The decision in that case .
proceeded on the ground that if the plaint had not asked for future
mesne profits, but ther had been awarded under- section 211 of the
civil procedure code of 1882, séction 11 Courfees Act would not
. have been applicable, as.the plaint did not ask for future mesne pro-
fits. Section 211 of the old code provides that when the suit is for
the recovery of possecsion of immoveable property yeilding rent or
other profit, the court miy provide in the decre¢ for the payment of
rent or mesne profits, from the institution of the suit until delivery
of possession. In Ordér XX rule 12, which cerresponds with section
211, it is provided that *“ where-a suxt is for the recovery of possession
of lmmoveao?e pproperty and for rent or mesne profits the court may
pass a decree directing an enquiry as to rent or mesne profits from
the institution of the suit etc.” If the argument of the learned judges
of the Bombay High Court is based on the fact that the relief granted
was not claimed but was given by the bounty of the court, it has no-
longer any force, as under the present codé the relief must be claimed.
The judgment proceeds *“ In the p esent case, the plaint does ask for
future mesne profits, but ‘the claim would not be one in respect of
which a fee could be payable under section 7, as th: amount could
not have been stated even approximately. The languaoc of section 11
clearly points to a claim for mesne profits for which an amount can
be and has been claimed by the plaint-and in respect of which some
fee has been actually paid.” The judgment concludes with a doubtful '
expression of opinion that section 11 might apply if the plaint asked
for future 2nd past mesne profits. The result of this decision appears
to me, Wlth very great respec{,, to lead to an ariomalous position.
Past mesne proﬁts might be a small sum, whereas the future profits
when calculated in executlon, inight ‘represent a very large sum.
A plaintiff who forebore to sue for his past profits, to which he is
leorally entitled, would have.to pay ‘no_courtfees on the future
amounts. awarded to him, whereas if he did sue for the past. proﬁts :
he would be charged courtfees. The. Bombay decision has been fol-
lowed by the Madras High Court. in Maiden. vs. Janakiramayya, (2)
but no reasons have been given: by ‘the learned . judges.: - Order VII
_rule 2 appears to require 2 anlntlﬁ' suing: for mesne profits. to make
* somie. apiproximation; the words “the- plamt need only ‘state approxi-
mately the amount (of mesne profits)” in section 50 of the old code -
have been altered in the present code .o “the plaint shall state ap-
prommately the amount sued for.. It is a matter of mdlfference

(1) 15, B. 416. - . (2) 21, M. 871
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what the approximation is, but there must be some approximation.
‘If this view is correct, the foundation of the Bombay decision, wis.
that section 11 of the Courtfees Act only apwvlies where some claim
has been made, seems to me unsound.

In Chedx Lal and one vs. Kirath Chand and others (3) two of the
learned judges expressed the opinion that section 11 would apply
to future houce rent claimed. The point was very briefly argued.
In Dwarka Nath Biswas vs. Debendra Nath Tagore (4) the judges
doubted very much the correctness of the rule laid down in Bombay,
but did not consider it further, as they were dealing with a case where -
there had been a’ claim for past profits, and they held that both in
Bombay and Allahabad, the judges inclined to the view that section 11
did appi" te such c]axms In Ijjatulla Bhuiyan ws. Chandra Mohan
Banncryee(&) Mukerjee, J. said that he was not prepared to accept
the view of the Bombay ngh Court in Rem Krishna Bikaji’s case,
(1), and that the contrary opinion in Dwarka Nath Biswas’ case (4)
was clearly well founded on reason and principle.

I have not been able to find any other authorities on the question
in issue.. The second part of section 11 is as follows:—“ Where the
amount of mesne profits is left to be ascertained in the course of the
execution of the decree, if the proﬁts s0 ascertained’ exceed the pro-
fits claimed, the further execution of the decree shall be stayed until
the dxﬁelence between the fee actually paid and the fee which would
have been payable had the suit comprised the whole of the profits
so.ascertaired is paid. 1f the additional fee is not paid within such
time as the court shall fix, the suit shall be dlsmlssed ”

Mr. Das argues that a plaint can only be stamped on the amount
due at the tim: of the institution of the suit, and that section J1
applies to cases where the rélief has been undervalued If this was -
the case, the second part of section 11 would have no purpose. 1t
seems to me clearly to apply to mesne profits ascertained under the
provisions of Order XX rule 12. Strictly speaking, the cause of
action has mnot arisen in the case of such profits at the time of the -
institution of the suit, brt id order to prévent needless litigation
special provision is made for their aséertainment by the decree, and
courtfees become payable on any amount over the approximation
required by Order VII rule 2. In my opinion, the view taken by the
learned judges -of the Calcutta High Court is correct; and court-
fees must be paid on the difference between the amount claimed in .
the plaint, and the amount ascertained to be due subsequent to.the
filing of the suit. There will be an enquiry about this smount, and -
the result of this enquiry will be. reported to me so that a final decree :
may be passéd in accordance with.sub-section (2) (c) Order XX,
rule 12. I may call attention-to the fact that the procedure pres-
cribed in Order XX rule 12 supersedes that in section 244 (a) and
(b) of the old code of -civil procedure

@) 2, A. "8.2- : : (5) 84, C.'954 at p. 968.
(4) 83, C. 1232 at p 1285; .
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IN THE CHIEF COURT OF LOWER BURMA.

Civir. Revision No. 219 or 1919.

A. DAVID .. .- .. el APPLICAN'A'[‘.V
' vs.
SUPERINTENDENT ST ANTHONY’S HIGH SCHOOL

RESPONDENT.
Before Mr. Justice Maung Kin. -

For applicani—l\fr. Auzam,
For respondent—Mr. Shaw.

2nd August 1920.

- Master and servant—sDamgee for wrongful dismissal, meusure of damages.

In the absence of any special agreement or custom to the contrary
" ‘a master can dismiss his servant at any time by a ‘verbal notice.
After dismissal, whether wrongful -or not, the servant cannot claim .
wages. His onlv remedy is a suit for damao'es ‘sustained in conse-
quence of hlS master s breach. of the contract to employ hiia.

In tbe case of a schoolmaster or other servant- paid by the month, -
one month’s salary would be reasonable damages. '

M. E. Moola vs. K. C. Bose, 9 B.L T. 63; 8 L. B. R. 420

followed. } )
JUDGMENT. »

Mavne Kin, J—Plaintiff was a ‘teacher in. St Axuthony’s rIlgh
School .on a salary of Rs. 140/- a month. He was on leave from
26th February to 2nd March 1919. He returped to duty on the
8rd March 1919, when the superintendent gave him’ a verbal notice’
to the effect that his servicés would not be required after the end
- of March 1919. The plaintiff asked for a written notice to be given to
him, and one such wasa’glven on the 17th March, 1919. At the end of
March 1919, he was discharged. He was paid.up to the end of March,
1919, but he claims that he was entitled to. a clear month’s notice,
and claims 4o-be entitled to Rs. 140/- in leu of such_ notice.

" There was nothing said. 'at the time of his engagement as to how
his services were to be determined, but in the opinion of the lower
coury a month’s wages.in lieu of a month’s notice would be necessary.
It also held that there was no authority for-holding that notice in
writing was necessary, or that the month’s notice should end. with -
a calendar month.  The learned judge held that the month’s notice
to which the plamtlff was entitled was from 3rd March to 2nd April,
1919, and that as he. had already .received wages for the period
from the third to the thirtyfirst of March, the plaintiff was entitled.
to his wages for the 1st and 2nd April, 1919 He accordmcly gave
him a decree for Rs 9/5/4.
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‘The plaintiff has applied for revision of this decree. After the
dismissal, whether wrongful or not, the servant is not entitled to
claim wages. His remedy, if he alleges a wrongful dismissal, is by -
action for the damoges sustained by him in consequence of the
breach of thi master’s contract to employ him. See Ranee Usmut
Koowar ws. Tayler (1), Issur Chunder Mookerjee ws. Puddo .
Lochun Goopta (2) and Halsbury’s Laws of England volume 20
section 214, pp. 109 et. seq. At page 112 we find the following passage
“ Where it is an express term of the contract that a servant who is
dismissed without notice is to be paid his wages for a certain period
in lieu of notice, or where there is a custom to that effect, the measure
of damages for the breach is the amount of such wages, which is to
be regarded as liguidated damages. The same principle applies
where -the contract specifies a paricular sum to be payable as and
for liquidated damages in the event of a breach. In any other
case the damages are to be measured by the amount of wages which
the servant Las been prevented from earning by reason‘of his wrongful
dismissal,. including the value of any other benefit to ,which he is
eutitled by. virtue of his contract, and of which he is depnved in con-
sequence of its breach, after takmtr into consideration the probability
of his obtaining employment elsewhere If, therefore, he obtains
other employment immediately after his dismissal, the amount which
would otherwise be payable as compensation must be reduced by the
amount of remuneration which he received in respect of such em-
ployment, and if he is paid the samé or higher wages, his loss is
merely nominal. Morecver, it is his duty to minimize his loss, and
he raust therefore use due deligence in endeavouring to obtain em- -
ployment. If but for his own -default, or neglect, he could im-
mediately after his' dismissal have obtamed suitable employment at
similar wages he cannot recover more than nominal demages against
his master. He is not, however, hound to accept employment of =a
different kind, or even in lower position in the same kind of employ-.
ment, and, in such case, it is immaterial-that the rate of wages offered
is the same. In assessing damages the jury is entitled to take into
consideration all that has happened or is likely to happen, to increase
or mitigate the servant’s loss down to the date of trial.” So it seems .
that the dismissed servant, in the ahsence of an express. contract to
the contrary, would only be entitled to damages to be measured by
the amount of wages. which the servant has been prevented from
earning by reason of his wrongul dismissal, and he is bound to mini-
mize his loss, and must use due diligence in endeavouring to vobtain-
employment forthwith. There is no authority for holding that a
. monthly servant, that is to say, a servant paid by the month, is entitled

‘to 2 month’s notice, and it would seem that in the.absence of awuy ex--
press agrecrent or established custom to the contrary, the contract
of service is terminable by reasonable notice. In M. E. Moola us.
K. C. Bose (3) Twomey, J. held that in the case of a clerk hired by
the month, fiftéen days’ notice is not unreasonably short. ~ In the
present’ case thc plamtxﬁ ot twenty—mght days’ notlce ‘The learned

(1) 2, W R. 807. - (8) 9, B. L. T, 63; 8,_L. B. R. 420.
(2) 5, W, R. Misc, 18.
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judge-of the court below has dllowed him thirty days’ notice by giving

him two days’ wages in April. I am unable to see that the plaintiﬁ

hss, in any way,. “been . .unjustly dealt with. His apphca.tlon is dis-
missed with costs.

IN THE CHIEF COURT OF LOWER BURMA.
4 Cn,"IL MiscELLANEOUS A?PE;lL 1*0’.. 1.84 oﬁ‘ 1919.
ANA PAKIRI SHA .. .. .. ApPELaNT.

vs.”

P. L.M. SERVAL .. .. .. .. ReseoipenT.
Before Justices Maung Kin and Rxgb.

- For appeﬂant—“/h Roberison.
For respondent—Mr. Chari.

10th Auqust 1920

Civil Procedure O’ode (4ct % of 1908) O. XXIII r. 3——00mpromwe of
‘suit—so fcr as agreement or compromise relates fo the suit—=S. 47, quos-
tions relating to the execution, discharge or satisfaction of a decrce, objection .
to decree as ‘being invalid, or ultra vires. )

Under-Order XXIII rule 3 parties can settle their disputes on any
such Iawful terms as they might .gree to, and are not restricted to
the relief ¢laimed in the plamt The words “ relates to the suit™
mean ““ relates to the matters of the claim in the sut,” and do not
restrict the relief granted in the compromxse to that asked for in tbe

- plaint, - or: less

Joti ws. Izan 30 M. 415'78 and Natesa Chettl vs. Vengu'vaach,iar
33 M. 102 followed i '

An ob_)ectlon to a decree on the O'round that it is invalid, or: u{tm
vires, is not & questlon relating to the execution of the decree, and
must be taken by a. retrular suit or appeal not in executlon proceedm&rs.

J UDGMEI\ T

'RIGG, J .-—In ClVl]. suit No 2 -of 1918 of the district court of MyaunO'--
mya P: L. M.’ Somasundram -Servai sued. Ana Pakiri Sha for the
recovery of ﬁve pieces of land and also for-ejectment and niesne pro-
fits which he valued at Rs. 1600/- and further mesne profits which he
~ also valued at the same amount’ until the defendant was ejected.. ‘The
: partles came to a. compromise. In thv, it paravraph of the.compro-
~ mise petltlon the defendant avreed to give possession to the ‘plaintiff
“of the land in suit, and in the second paragraph the defendant, his

wife and his ‘son aoreed at the cost of the plaintiff to execute a regts-'

tered deed of sale. for a certain plot of land which stood in the names -
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of the wife and son. The plaintiff was to take over possession of the
lands and the defendant was to call the tenarts and make over the
rents of the current year to the plaintifi. The defendant also agreed
to vacate the land ard take away the materials of the house bv a
certain date. - The plaintiff on the other hand was to keep a sum of

~ Rs. 1,500/- in deposit out of which a sum of Rs. 1,000/- was to be
paid to the defendant after the execution of the registered deed of
sale and after making over the rents to the plamtlﬁ' the sum. of
Rs. 500/~ was to be paid after the defendant had removed his house
from the land. That compromise was passed under the provisiouns
of Order XXIII, rule 8 of the civil procedure code, and an appeal
against the order of the court lies under Order XLIII, clause (m).
No appeal however was preferred. As the defendant dld not carry
out the secorid portion of the compromise decree, the plaintiff appliec
for execution, and the court directed that the land and the house
mentioned in that portion of the decree were to be made over to the .
plaintiff and the materials to be removed by the court bailiff. That
order was passed on the I7th June 1919. On the 22nd September
as the judgment-debtor did not appear in court to execute the sale
deed of the land, the judge executed it under Order XXI rule 24 (4)
and (5), of the clwl procedure code.

The appe]lant appeals against those two orders on the ground -
that the lower court erred in issuing execution in excess with respect
“to the second portion of the decree which, it is contended, is extra-
neous to, and in excess of, the plamtlif-decreeholders claim in the
suit. It is -contended that by reason of this defect any. orders in
execution made by the court are in~ompetent and without jurisdiction
and are not enforceable. Order XXIII, rule 8 is as follows:—
“ Where it is proved to the satisfaction of the court that a suit has
" been adjusted wholly or in part by any lawful agreement or compri®
mise, the court shall order such agreement, compromlse or. satisfac-
tion to be recorded and shall pass a decree in accoidance therew1th
so far as it relates to the suit.”

The question argued at the bar was as to the meaning of the words
“so far as it relates to the suit.” Mr. Robertson contends that these
words mean “so far as the matters in the compromise decree are not |
_extraneous to, and are ~onnected with, the actual subject-matter of
the suit.” Id support of his contention he quotes a ruling of the
Patna High Court in Gauri Dutt vs. Dohan Thakur (1) in which
Roe, J. sald that the thought the agreement to pay after the specified.
date a-rate of interest not claimed in the plaint was outside the scope
of the suit, and that any portion of the compromise which fell outside
the scope of the suit was invalid and could not be executed as part of
the decree. Mr. Robertson also relies .on-a full bench ruling in the
same High Court in Charu Chandra Mitra vs. Sambhu Nath Pandev
(2). That case. however really deals with the questlon whether

registration -was necessary for portions of the compromise which
referred to property which was not included in the subJect-matter

(1) 2, Patna L. J. 673. (2) 8, Patna L. J. 255.
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of the suit. The learned judge§ said that, when the compromise
contains matters outside the scope of the suit, the court must record
it and draw up a dectce giving the parties the right to execute it in
respect of matters which fell properly within the scope of the action
leaving it to the parties to enforce by whatever means they choose
that portion of the compromise which refers to matters outside the
scope of the suit. I feel some doubt as to the correctness of the
ruhng laid down by Ros J. as-judge in the former éase. It was a
" case in which money had been borrowed and the defendant agreed to
pay the plaintiff a certain sum of money on or before a certain .date,
and it was agreed that if the money was not paid by that date, -
" interest was to run at the rate of twelve annas per cent per menseni,
and it was further agreed that if th& money was-not pald on the date
dxed, the irterest should run at a higher.rate. I find“it dificult to
see Why if the compromise was not carried out.by the ﬁrst daté fixed,
the parties should not have agreed as part of the consideration to
agree that a higher rete of interest should be charged. Many of the
cases cited to us are more concerned with the question of registration
of portions of the compromise decree than with the point precisely in
issue, and that is whether Mr.. Robertson’s contention that the com-
promise must relate.to the subject-matter, and be confined within the
four corners of the subject-matter of the suit, is a correct one, or not.

~ In Jou Kuruvetappa ws. Izari Sirusappa (3) a bench held that
the language of section 875 of the old civil procedure code did not-
preclude parties from settling their disputes on such lawful terms as
they might agree to, without being restricted to such’ relief as one only
of the partles had chosen to clairr in the plaint. = This case was fol-
lowed in Natesa Chetti ws. Vengu Nachlf"l‘ (4) ‘where the words
“relates to the suit” are 1nterpreted as gelatmg to the matters of
-the claim in the case,” and it was again affirmed that tnere was nothing
in the section to restrict the relief granted in the compromise to wh‘,
is prayed .for in the plaint cr less. This case has been followed in
Avyag1r1 Veerasalingam wvs. Koovur Basivi Reddi (5) and in Ratna-
sawmi Chetty vs. Ratnammal (6).. The same appears to be the view
taken by the Allahabad High Cou't_ in Mohibullah vs. Imami (7).
In that case Edge, C. J., says, “I know of no law which prevents
the parties to an action enlarging by consént or compromise the
original claim, and getting or allowing a décree for a greater amount
of money or land than originally claimed.” The plaintiff in that
case had obtained a decree for a larger quantity of land ‘than original-
ly claimed and in execution proceedings, the defendant raised an ob-
jection. that the plaintiff could mnot' have.execution . for a greater
quantity of land than he’ had. ‘claimed originally. . This objection
was. described by the ledarned judge as. one .which to his mind had
been most unfan'ly raxsed _In my- opinion, the words “so far as it
relates to the suit ”.mean *so far .as it r\,lates to the ad;ustment or
settlement of the matters htlgated in the suit,” and there 'is nothing -

(3) 30, M. a8, - . (6) 21, M L. J. 339
(4) 83, M. 102. - . (7) 9, A. 229. -
(5) 21, M. L. J. 178, S o
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to prevent that settlement taking any form which is lawful and fair-
and satisfies the parties. Moreover, Mr. Robertson has failed entirely
to show that the second portion of the decree is in excess of the claim
in suit. There was a largej claim for mesne profits, and the second
portion seems ‘to me to relate to the satisfaction of this claim. There
is nothing illegal in the defendant promising to execute a deed of
sale. He could not, of course, make that promise on behalf of his .
wife and son, and any deed of sale executed either by him or by the
court on his behalf is not binding on the wife or son as the Judge of
the lower court remarked. Appe]lant has therefore failed to show
that the compromise was in excess of the claim, or, was not one that
might lawfully have been made with the consent of the court. Apart
from this, in my opinion I think%he proper reraedy was by a regular
suit and not by objection to the decree in the execution proceedings.
Section 47 provides that all questions arising between the. parties to
the suit in which the decree was passed and relating to the execution,
discharge or satisfaction of the decree, shall be determined by the
court executmO' the decree. Mr. Robertson’s obJectlon is in effect
that the portion of the compromise decree was ulira vires and ought
not be execited. I am of opinion that he is not competent in execu-
tion proceedings to raise such a plea. In the case of The Manager
of Sri Meenakshi Devastanam, Madura vs. Abdul Kasim Sahib (8)
the learned judges held that where a compromise embraces matters
mot relating to the suit and the decree following such compromise
gives reliefs which are not unlawful, but which could -not have been
given if the suit had been decided after trial, obJectlon must be taken
by way of appeal. If the objection is to be taken in execution pro-
ceedings, the legislature would no. have provided speclal provisions
in Order XLIII for an appeal. &

For these rcasons I would dismiss the appeal w1th costs
Maung Km, J—1I concur. _ ’
IN THE CHIEF ‘COURT OF LOWER BURMA.
Civir Miscerraneovs No. 78 or 1920.
B. LAL DWARKADAS .. e T A‘PIIPLICANT-
o osy L
BURMA RAILWAYS COMPANY LIMITED - RESPONDENT. A

For apphcant—Mr. Dantra.
For respondent—Mr. Leach._

Crvi Execurion No. 67 oF 1920
BURMA RAILWAYS COMPANY LIMITED : ‘APPL!)CA‘KT.»
. ' vs. » A
S. C. DASS GUPTA L e RESPONDENT.
(8) 30, M. 421. . ) ’ »
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For applicant—Mr. -Leach.
For respondent—Mr. Dhar.

B'efore Mr. Justieé Rigg ..
' 18tk July 1990.

Civil Procedure Code (Act V “of 1908) O. XXI . lééapplwatzon for
execution by transferee of a decree, benamidar O. XLI r. (35) ( 3)——C’ontents
of decree in appeal, decree silent as to costs of the smt i )

A benamiidar is not a transferee of a decree, and eannot apply for
execution of a decree, but a judg ent debtor carnnot oppose -an ap-

plication for execution by a transféfée of a decree on the O'round that

. the: alleced transferee is only a benamldar

Under Order XLL rule 35 (3) the decree of the appellate court
should state the costs ineurred in the appeal, and by whom such costs,
and costs in the suit are to.be paid, and should embody all portions
of the lower court’s decree which have been confirmed. ~When the

_ appellate ‘court has made no order as to costs in the suit, the order
of the lower court as to costs must be held to have: been conﬁrmed

“The.-decreé in appeal supersedes the decree of the lower court
. even when it merely affirms the ongmal decree. -

JUDGMENT

RIGG, J —Civil Executlon Casc No. 67 of 19"0 has been hnard at

the same time as Civil Miscellaneous application No. 78 of 1920.
In the Civil Execution Case the Burma Railways sect sut by petxtlon
that in May 1915 they obtained a decree against Das Gupta in Civil
Regular No. 154 of 1918 of this court for costs; on the 11th Septem-
ber 1915 the decree was transferred to Mandalay for execution, and
an application was made in December .1915 to. the district court,
Mandalay for the execution of the decree by the arrest of the Judg—
ment-debtor, Das Gupta. The execution proceedings at Mandalay
went on until July 1917 when the district Judge, Mr. Moseley, made
an order that the judgment-debtor should vay the decretal amount

by instalments of Rs. .50/- a month starting from’the st September

1917.  In the meantime the Judgment-debtor had -appealed ‘to the
- appellate bench of this eourt in Civil First Appeal No. 176 of 1915.
‘His appeal was dismissed with ‘costs and in' the. printed portion -of
the usual form of decree relatlng t6 the amount of costs incurred by
the appellant or respondent in a-lower corrt the. costs have been
deleted as well as in the memorandum of: costs incurred in the appeal.
" The costs there shown are merely for costs ‘incurred- in this court.

An application in aid of carrying out the order of the “district Judge, "

Mandalay was transferred to that court by -Civil Execution case
No. 825 of 1915 and a certificate dated July ‘1918 was received. from
Mandalay in this court; stating that Rs. 50/~ had been recovered from

the Judgment-debtor On the 20th March 1920 the Burma Rallwavs :
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sold their decree to Dwarkadas for' Rs. 500/-. They now ask that
Dwarkadas may be substituted on the record as their decree-holder
and pending orders on this petition in Execuivon Case No. 67 they
ask that the decree oltained by the judgment-debtor against Bisses-
- serdas in suit No. 94 of 1918.in the district court of- Mandalay wmay -
be attached. Objection has been tazken by the judgment-debtor to
the locus standi of the Burma Railways in making this application
on the ground that at the date on which it was filed, namely, 24th
March thev had already sold their decree to Dwarkadas. It is ob-
vious however that the application was the only way in which they
could bring it before notice had been issued to the Judoment—debtor
that the decree had been sold, and the court had allowed the trans-
feree’s name t6 be substituted fof%that of the Burma Railways. -This
is quite clear from Order XXI, rule 16, of the civil procedure code.
This objection therefore falls to the o-round .

The judgment-debtor has app‘]ied for the issue of a commission to
Mandalay to examine certain witnesses to prove that Bissesserdas.is
the real owner of the decree and that Dwarkadas is only his benami-
dar. He urges that on the authority of Abdul Kureem vs. Chukhun
(1) a court executing a decree under Order XXI rule 16 .ought not
to recognise benami transfers. The judgment itself runs as follows:—
““The contentlon is this, that under section 282 the court "xecutmg
the decree should not recogiise benami transfers. We are of opinion
that this contention is not valid. The section says that where a
decree is transferred by an assignment in writing, thé transferee may
apply. The benami system is recognised in this country, and a
benamidar is not a transferee ot the decree. The section -only
authorises the court to allow the transféree of the decree to apply for .
execution. - If tle benmamidar is not the transferee, he has no locus
standi under section 232.” This judgment appears to me to con-
tain an error in printing a,nd I think the .word “not” should be
struck out before the word * valid,” otherwise it is unintelligible
- This case was considered in Ballqshen Das vs- Bedmati Koer (2).. At
page. 395 the learned judges say, “ Under section 232 the court, after
giving notice to and heariny thé objections of the decree—holder and
Jjudgment-debtor, has. an absolute discretion to allow or ‘to refuse to
allow execution to proceed at the instance of a person to whom a
decree has been' transferred by 2n assignment in writing, and as be-
tween ‘the decree-holder and the judgment-debtor the effect of the
-sanction is; it seems to us, to place the person who acts under it and
proceeds with the execution in the place of the decree-holder for the
purpose of the execution, whether the transfer js real o. nomnal.
The legality of the proceedings taken in pursuance of an application
made and allowed under section 232 must depend not on the reality
. of the transfer, but on the sanction accorded; and if the result was"
to obtain satisfaction wholly or in part, we know of no authority for .
the proposition that the proceedings would, as regards the judgment-
debtor, be invalid, merely because the person at Whose instance they

(1), 5, C.L. R. 253 at p. 256. (2) 20, .C. 888
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were taken with the sanction of the court turned out to be a benami-
dar of the decree-holder.” With these remarks I venture to comcur,
~and think that if a person places another person in such a. position -
as to be able to execute a decree he is not to be heard if he objects to
the execution of that decree on the ground that his benamidar is not
authoriscd by him to execute thac decree. . For these reasons I am of
opinion. that the objection .to the substitut_ipn of the transferce on
the ground that he made it to a benamidar is invalid in law, and I
decline to issue the. commlssmn to Mandalay for the examination of the-
witnesses named’ in the Judoment—debtors petition.

“The questlon chleﬂv argued at the Bar is whether the decree which
the Burma Railways $o1d to Dwarkdas can be executed as there was
an appeal und it. was the original decree that was sold and “not the
" decree of the appellate court. Before dealing with this question I

may point out that if it- is true, as has been stated at the bar that .
it is the practice of tlLe officials of this court when drawmg up appel-
late decrees to say nothmg about the costs incurred in the lower
court, that practice is, in my opinion, contrary to the plain provi-
sions of Order XLI rule 85, sub-section 3 which prov1des that the
decree shall also-state the amount of costs incurred in the appeal and
by whom or out of what property and in what proportion such costs -
and the costs of the suit are to be pald 'In the present case the only
order passed on the appellate side is that the appeal be dismissed and
that the appellant pay the respondent a certain sum of costs. Nothing
whatever has been said about costs in the lower court and that por-
tion of the.lower court’s decree has neither been dissented from,
nor confirmed, nor considered. I. these circumstances if the Burma
_ Railways want' to enquire what orders were passed as to costs in
the lower court it appears to me to be only one Jecree that they
could possibly ‘consider and that is the decree in the lower court.
And that decree, so far as it relates to ‘costs, still remains the only
order which any court has-yet passed on the subject of costs. As
regards the general question of whether the appellate decree should
_be the one to be executed or not there is undoubtedly a very general
consensus _of oplmon of the IHigh Courts of .India that. the decree
to be executed is - the. appellace decree and not the decree of the
original court. The earliest case cited:is Chowdhry Wahid -'Ali
ws. Mullick Inayet Ali- (3), in which the learned judges held that
the decree which had been modified in regular appeal -was a deéreé
of the court, and the court being one. established by royal charter
the period of limitation was twelve and not three years. The next
case cited is one that was referred to in the only judgment : deli-
vered. on, this subject by their lordships of the Privy Council, which
is the case of Ram Charan Bysak ws. Lakhi Kant Bannik (4-) where
Norman, J. said that *“.the. decree of the appellate court is to be
. the final determmatlon of the suit and of all matters in dlspute
" therein. The appellate court is not merely at liberty, but is re-
‘quired, to dispose by its decree of tae costs in the lower court, a

(3) 6, Beng. L. R. 52, *(4) 7, Beng. L. R. 704 at p 708,
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 matter which, in cases where the decree is affirmed, is merely a part
of the affirmance.” MHe went on to instarice a case where the ap-
pellate ~ourt varied a decree and argued that in such instance it
would be the duty o. the appellate court to make one single and
complete decree in the suit. He came to the conclusion that the
decision of the lower court was merged in, and superseded by the
decree of the superior.tribunal. That case and the: case cited by
the Madras High Court were considered by the Judicial Committee
in Kistokinker Ghose Roy vs. Burrodacaunt Singh Roy (5). Their
loxdships said, “ The Full Bench of the High Court of Bengal has
ruled that, whether the decree ‘of the lower court is revereed or
modified, or affirmed, the decree passed by the appellate court is
the ﬁnal decree in the suit; and in the woxds of Mitter J.
such, the only decree which is capable of being enforced by exe-
cution.” And that is in accordance with the Madras decision al-
ready cited. Chief Justice Scotland’s words are:— ‘ Whether that

decree be“in affirmance, or reversal, or modification of the decree -

appealed from, it becomes the final decree in the suit, and there-
fore the decree enforceable by execution.” The function of an
appellate court is to determine what decree the court below ought
to have made. It may affirm, reverse, or vary.the decree under
appeal. In the first case, it leaves. the original decree standing,
superadding, it may be, an order for the payment of the costs of
the appeal, or for. interest on the amount originally decreed. Im
the other two cases. it substitutes other relief for the relief origi-
nally given. In all these cases the decree of the appellate court
may be regarded either as a direction to the lower court to make,
and execute a decree of its own accordingly; or as an independent
decree, whether it is to be executed by the appellate court or by
the lower court. In the latter case a further question arises, ¥iz
whether the original decree, if wholly affrmed (or so much of it
as has been aﬁirmed, if it has been partially affirmed), is to be
treated as merged or incorporated in the decree of the appellate
court as the sole decree capable of execution, or whether both decrees
should be treated -as standing, execution being had on each in res-
pect of what is énjoined by the one, and not expressly enjoined . .
by the other.. In this country the nuture and effect of a decree on
-appeal would seem to vary according fo the nature of the decree
under appeal the constitution of the appellate tribunal, the Ppro-
ceedings in appeal, and the fact whether the record or merelv a
transcript is brought up.”  Their lordships go on to say, The
determination however of the question must depend on the pro-
visions' of the Indian Code of Procedure. It is clear that, under
that code, whatever decree is exzecuted is to be executed by “the
lower court in which the record remains, or to which it is to be
returned. But sections 360, 361 and 36%, which- prescribe the form
of the decree of the appeLate court, diréct a copy of it to be entered
on the register, and treat that decree as a decree to be executed;.
seem to exclude the notion that it is a mere direction to-the lower

(5) 10, Béeng. L. R. 101 at p, 115.
12 ' '
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court to pass and execute a certain decree,” (which appears to me
to be the view taken Ly Scotland, C. J.). “If the question were res
integra, their lordshlps ‘Wwould' incline to the view taken by the judge
of the High Court in the present case, viz., that the execution ought
to proceed on a decree, of which the mandato"y part expressly de—
clares the right sought to’ be ‘enforced.. Considering, however, that,
for reasons: already given,’ the ‘question. is- not- of much prachcal
importanece, their lordshlps will not espress dissent from the rulings
of the Madras. High Court: aid -of the. Full Bench .of the Bengal
Court, further than by saying ‘that :there may be cases in which the
appeﬂate “eotd, purticularly’ on speclal appeal, ‘might see good
reasons to lxmlt 1ts decision to a simple dismissal of the appeal, and
to abstain from confiming. ia- decree erroneous or questionable, vei
not’ open to éxamination by reason of the special and limited nature
of. the appeaL Their lordships may~: further suggest that -in all -
casés it may be expedient expressly -to: embody in a decree.of affir-

marnce So much: of thz decree below -as it is intended to aﬁirm, and . .

thus .avoid.the necessity of a reference to the superseded decree.”
I venture to call attention to-.the last sentence quoted: It is the
usual practice in this court -and- most courts. in - this country ‘when
dismissing an appeal' -merely -to- say -that -the- appeal- is. dismissed
and net to embody in- the decree an-affirmance-of . that portion of
the deerce which the appellate court ‘intends to- confirm. - This case
" has been. considered at some’length by the Allahabad High Court .
in Muhammad Sulaiman Khan vs. Muhsmmad Yar Khan (6) where
divergent -views ‘were tdken. of their lordshlps meaning by the
learned judges. Some questions .arising in that case need not be
discussed now; but both. Edge, C.-J.-and Straight,-J. held that their
lordshlps were clearly of opinion- that a decreé confirmed on appeal
is superseded by a decree of affirmance and that it is illogical to
hold there are two decrees to be executed: from which-it follows that
. the: only decree to be executed is the appellate decree:,. Mahmood, J.
however, held that the. only decree which_must be executed - and"
supersedes -the - original - court’s” decree is -the .decree that- hias . either
reversed or modified the original decree, and in his- opinion their
lordshlps drew . a distinction  between  appellate décrees teversing or
¢ varying. original ‘decrees, and thosé" which simply “affirm:them. It
appears .to- me that their lordshlps do -not_express - dissent, or. in
other words concur.in’ the rulings of the’ Full ‘Bench of the Bengal
Court. except ‘that they said there: mlght be cases in; which an. ap-
pellate court particularly-on- special* appeals mlght limit ‘its decision
to:a simple dismissal of the appeal: A case in point would I.think -
be an ‘appcal under Order XLI-rule 11 which empowers -an. appellaie -
court .to dismiss an appeal: in-a summary -manmner- without - calling
on the :other side. In: such a case it.is clear that- the respondents -
would not.even bave had ‘notice :and. might not. know the. result of
the appedl: - Second. appeals--also- are sallowed . for spécial reasons
"and their lordships apparentlv ruled that, if these were dismissed
without conSIdermg the’ correctness oi the decree ~apart from special

(6) 11, A. 267,
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grounds on whlch the appeal was competent in such cases the ap-
pellate court’s decree would not supersede the original court’s decree
for the purpose of execution. The reason seems to be that the
appellate court’s decrce has not considered the correctmess of the
lewer court’s decree except on a special peint which has made the
appeal admissible or about which it has decided that no appeal lies.
Except in .thess cases their lordships appear to lay down the rule
that the appellate court’s decree should ordinarily be treated as the
decree into which the lower court’s decree had become mergéd and
to indicate that the decree of the court should embody in its decree
all that portion of the lower court’s decree which has been confirmed.
As I have already said in the present case there is no decree that
the Burma Railways could execute 1elatmg to their costs except the
origina! decree and for that reason there is mo questlon of - the ap-
p¢llate court’s decree superseding it. But there is a further ob-
Jeetion to be taken to the case set up by the. judgment-debtor. Exe-
cution was taken out against him before he presented his appeal,
continued during the pendency of that appeal,-and orders were not
passed in the execution proceedings until a year or a year and four
months had elapsed after the decision of the appeal. No objection
had been raised until the present proceedings wete instituted to the
cxceution of the original decree held by the Burma Railways. That
decree was mentioned and relied upon in the deed of assignment be-
tweén the Burma Railways and Dwarkadas, and ‘it is clear that the ~
judgment-debtor comes too late mow to object to the execution of
the decree. He might have objected when that decree was trans-- .
ferred to Mandalay, but by his silence he has given the purchaser reason
to suppose that he had no ObJCCEIOIL to the proceedings in execution,
e is therefore estopped from raising the point.

There will be an order substxtu’cmg Dwarkadas as transferee of <
the Burma Railways’ dccree and. an order allowing him to attach

the decree in Civil Regular No. 94 of 1913 of the District Court of
Mandalay.. Secoud respondent will pay costs;—ten gold mohurs.

IN THE CHIE¥ COURT OF LOW-ER. BURMA.
Civiw Recurar No. 491 or 1919, v |
O. RAISEE AKD CO .. R _-'-‘P'Lgmnml :
S. JOSEPH BROTHERS .. . .. . .. Darsxossm.
Before Mr. Justice Young. ;

" - For plaintif—Mr. N. M. Cowasji. .
For dependent—Mr. Hamlyn.
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30th April 1920.

Rangoon. Rent Act (Burma Act 17 of 1.920) 5. 10 Order for eyectment pre-
mises required by the landlord for his own occupation—Construction of
st(ctutes, procéedings of the legislature,

The words “ his own occupation ” do not necessarily mean personal
residence, and a landlord requiring a house for gquarters for his
.- assistants requires them for his own residence within the meaning
- of section 10 of the Rangoon Rent Act. :

‘ Queen wvs. Justice of the West Rig,iing of Yorkshire 114, E. R. 198
referred to.

Proceedmvs of +he letrlslaturc cannot be referred to as legltxmate
aids to the. constructlon of an Act. ‘ :

*

Administrator aene*al of Bengal vs. Prem Lal 22, I. A. 107 fol-
lowed. . :

JUDGMENT.

Young, J.—This is. a suit by a landlord firm to evict a tenant and.
the grounds for resisting the claim are, first; the landlord’s predeces-
sor in title agreed with the tenant in'consideration of certain improve-
. ments that thev had made that they would never be ejected unless
they wishied to leave the house of their own accord, and secondly
that the landlord has not shown as required by the new Rent’ Act
that he requires them bona fide for his own occupation. "I have
dealt with -the first ground in a )reummary order when I held that
such an agreement would need to be in writing and reg‘lstered and
Mr. Hamlyn accordingly did not try to prove it. It remains to deal

with. the second «rround The premises in question were bought in ..

June 1919, and the firm, within the first week after its purchase,
raiséd the rent from Rs. 1CO to Rs. 150, and in default requested
the tenants to quit. It may perhaps be inferred that at that time,
the firm wished to make as much as it could out of its new purchase, _
and had no intention of occupymg the premises. It would seem to
be the practice of the firm to give their assistants board and lodging.
So ‘far as_the court is concerned, the question of board seems to be
immaterial for the purpose of the case, but the question “of lodding
stands on a different footing, Various assistants of the firm were
called, and swore that they “and other assistants lived in a room in
Edward Street, the rent of which was paid by ‘theit employers.
The managing partner produces a number of rent kills for these
premises ranging from February 1919, in which he is debited -with
‘the rent, and he also produces entries from his cash. book showing
that ‘the rent of the house has been debited to the firm. The head
office of the firm is in Bombay, and no books -prior to Dewali arz
kept here, but the evidence seems to me to prove that the plaintiff’s
story is true, that the firm paid for its assistants’ lodging. It used.
- to pay Rs. 65 for its lodging until August 1919 when the rent was
raised to Rs. 90. For the house in Phavre Street which it had recently
bought, the firm wanted to get Rs. 150. The tenant declined to pav
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more than Rs. 100. The landlord determined to evict him. - He
says his object was, if he could only get Rs. 100 for the house,
to move his assistants from the flat which cost him Rs. 90, -and. have
them in a house of his cwn for which he only got a rental of Rs. 100,—
a . proceeding which would in addition give him the whole of the
ground floor for other purposes.

Mr Hamlyn -argued first of all that the words “his own occupa- -
tion ” must mean his own personal occupation, and desired to put in
evidence the statement of objects and reasons of the Act. In the
case of the Administrator General of Bengal vws. Prem Lal Mullick
(1) the judicial committee observed that the majority of the appel-
late court referred to the proceedings of the legislature as legitimate:
aids to the construction of a section of 'an Act, and express their
dissent stating that the same reasons which excluded these ‘considera-
tions when the clause of an Act of the British legislature were under
consideration are equally cogent in the case of an Indian statute.

I have to construe the meaning of the words used, to decide what
the legislature bas done, not what it meant or what it wished to do,
and in construing the words, I have to bear in mind that the Act is
one which takes away rights hitherto en,}oved and that, therefore,
if there is any doubt, it must be given in favour of those whose
rights are 1mpmcred apon. Now if the législature had meart by the
w ord‘; “his” own occupation ” his own personal occupatxon, nothing
would have been easier than to say so. Thbe phrase is Well—known,
and forms the subject of a special. article in Stroud’s Judicial Dic-
tionary, which fact alone shows that the Word,occupatlon does not
necessarily mean personal occupation. There is also judicial autho-
rity to the same effect. Thus in Queen ws. Justices of the West

tiding of Yorkskire (2), Patteson, J. stated that the word occupatlon,
or even the words actual occupation did not necessarily mean resi-
dence, though ninetynine people out of one hundred would so under-
stand it. Again in Rex wvs. -Poynder (8) we have a state of affairs
not unlike the present. Three partners rented a house for the pur-
posc of business, and allowed thejr manager to live there, while they
resided elsewhere. The. pertners were held to be householders of
the premises.  Lastly, the Act itself negatives the idea. Premises are
defined as any building let for any purpose ‘whatever, mcludmg a stall
in a market. ~ One does.not reside in a stall, but the occupant can nevex-
theless be cjected therefrom. I am therefo*c of opinion that the
words “ for his own occupation ” do not mean “ for his own residence ”
only, and- that when a landlord requires part of any premises for
the storage ‘of his goods, and part for the housmg of his assistants
for whom | it is his practice to provide lodgm frée of cost, he requires
them for his own occupation. B :

Next it is contended that the Act requires tha_t the premisés should
be bona fide required for his occupation, and that this ‘was not proved.
It was urged. that the’ firm -Cid not require a godown; as it had

(1) 22, L..A. 107 at p. 118; 22 C. 788 at P 799, (s) 2, R. R, 345,
(2) 114, E. R, 198, .
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recently given up one, that the assistants were not being evicted from
their present quarters, and might just as cenvemently stay where
they were, and that the claim had been trumped up at the last moment
to meet the requirements of the Act.

With regard to the last point, the Act came into force on the 3id
- April, when the courts were-closed for the vacatmn They re-opened
on the 26th, and the application was drawn up on the 27th, and filed
.on .the 98th It was only after the Act came into force that these
partlculars were requlred to be pleaded and proved and I see nothmg -
in the point. )

With regard to the godown, it is impossible to infer that it was
not quulred merely because five months 2go, the firm has given up
one. The.managing partner of the firm was called, and as not
asked a single question on the point. The abandoned godown fay
‘have been given up for many reasons. It may have “been incon-
venient, it may have been too dear, or the firm may deem that it
made a mlstake, or its business may be growing.

With regard to the quarters it is true that the assistants are not
‘under notice, but unless “required ” is to bé translated as equivalent
to “necessary ” I do not think a landlord is required to wait till he .
is himself homeless or under notice before he can evict. In Errington
vs. Metropolitan District Railway (4) Brétt, L. J. stated that when
an Act of parliament empowered a body to take such lands as might
be required for their undertaking this did :not mean such lands as
were absolutely necessary but such lands as the company bona fide
thought were for the advantage ol the company. There the company
was takmb lands which did not ‘belong to it, here the landlord is
seeking to recover his own. .I am of oplmonnthat :no harsher con-
struction is demanded., I think that the use of .the term ° bona
fide ” in the Act itself points to a milder use of the word. If required ”
meant “ absolutely ‘necessary ” there would be 10 question of bona
fides. It would be a simple questlon of fact.. Jessel M. R. in the.
same case explamed the .meaning . of -the. term “.bona fide”” in this
- connection by saying “it'is the company who are to be the judges of
what they require, unless they .re not actmg bona fide, and evidence,
and the only evidence reqmred is the opinion of the surveyor or
engineer or other: officer. of the company, unless ‘the. other side can
show that they were not acting bona fide.” It will thuc be seen.that

_it is for the défendant to show this lack. of bona fides: The learned
judge proceeded you can show want of bona. fides in two ways. You
may. show it by. proving that the lands. are. -wanted for some collateral
purpose as’a fact, or you may. show. it by proving that the:alleged
purpose is so absurd under the cxrcums»ances, that it cannot possibly

be bona fide.”

. Applying thesé pfihéiples, I am of opim'on _.that the words “ bona
jfide required ” means less than “ absolrtely necessary,” and something
more than a Whlm or capnce of mere desire. The. landlord can no

(4) 19, C. D. 559, o L
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longer evict merely because the premises ure his; he must give reasons,
and the sufficiency of these reasons is the question in the case. Here
he says he wants the ground floor as & godown, and, he was not. asked
why "he wanted it. How can I imply lack of bona fides under such
circumstances?. The defendant rested his case on the fact that he
had given up a godown five months before, and was content with the
statement of a mere clerk that it was given up because it was not
required. In.rn‘jopinion, this, for reasons already given is absolutely
insufficient. ' ‘

His counsel again tried to prove that the premises in Phayre Street
were unsuitable for a godown, but only through the biassed lips of his
client. No independent evidence was called, and the plaintiff was
not asked 2 word aboutit. This really suffices for the disposal of -
the case. The defendant uses the ground floor as a shop, and if he
is evicted from it, it is improbable that he would wish to stay on in.
the rest of the house, but taking the house as s whole, I think the land-
lord’s reasons are sufficient.-

Firms generally recognize the necessxty of securing house accomoda—
tion for those without v'hom their business cainot be carried on. It
is true that the assistants are at present housed, and housed as con-
veniently as they will be in their new quarters. But the premises are
hired, and evicticn is still possible. The landlord, by housing them -
in p_remises of his own, obtains fixity of tenure.” He also saves money. -
He gets Rs. 100 for his house; he pays Rs. 90 for his clerks’ quarters.
Yor Rs. 10 he secures: fixity of temure, and a godown. It was con-
tended that this rent of Rs. 90 might under the Act be reduced to the
former rental of Rs. 65, but no evidence was produced to show that
the conditions required by the Act before rents can be reduced
existed. Even if the rent could be reduced to Rs. 65, he would get
safe. quarters for his clerks, and a godown. for himself for Rs. 35. I
think it must be held that he required the premises bona fide for his
own occupation, and that he cannot be restrained from recovering
his own property. As regards the claim for compensation for -use
and nccupatlon, -plaintiff reduces it from Rs. 150 per mensem to
Rs. 100. This is the old rent wluch defendant used to Pay; and must
be held reasonable.

There will be 2 decree as prayed with the necessary modification as
regards compensation, but as this is the first casc under the Act,
execution will be stayed for a month to enable the defendant to
appeal 1+' so advised.

IN THE CHIEF COURT OF LOVVER BURMA
van. First APPEAL No. 4 oF 1919
D. R. SAI\LAT and others e .. % ... APPELLANTS.
" ps, C

BELLA and ¢ne . eet 0 RESPONDENTS.
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Before Robinson, Offg..C. J. and MacGregor, J.

For appellants=—Mr. Rutledge and Mr. N. M. Cowasji.
For respondents——J\Ir Giles and Mr. LentalgnA :

21st June 1920.

Suit to establish light to exclusive worship, cause of action. Civil Procedure
Code (Act V- of 1908). O. I, r. 8, Suit on behalf.of all ‘n same interest—
O. XXXI. r. 1. Suit’ concerning property wvested in trustees.

Every person” clalmmo to have an exclusive right of user of a
place of religiots worshlp has a persona] and individual cause of
action against any person mfrmgmg that right by a user of the
place undér a claim to be entitled to such user.

Anandray Bhlkha_}l vs. Shankar DaJ1 7 B 323 foIlowed

"Such a suit is not a suit concerning property vested in trustees,
and it is not necessary to make the trustees of the place of Worshlp
parties to the smt

J UD(:MEN T.

Roeinson OFFa. C J. ——Plalntxﬁs are. Paraee residents of Rangoon
" professing the Zoroastrian religion, and they sue the two defendants
for a declaration that the first defendant is not entitled to the use
and -benefits of the Parsee fire temple in  Dalhousie Street, or to
. attend or participate in any of the religious ceremonies performed
therein, secondly for an injunction restraining the first defendant
from entering the said fire tempie premises, and thirdly for an in-
junction restraining the second defendant from taking the first defend-
ant into the fire temple -premises. The plaint set; out that by a
deed of conveyance dated 29th March 1868 the government of India -
granted certain lands to two Parsees upon trust to build and main-
tain‘i upon the said land a temple for the use of the Parsi population.
A temple was built in accordance with the provisions of -this deed,
and the Parsee community used and maintained it until the year 1904.
It was known as the Parsi fire temple.. In 1904 Bomanji Cowasjee
the trustee of the said trust, w.th the consent of the Parsi community
catsed the old building to be demolished, and erected a new building -
on the site'to be used as a fire teniple in-the piace of the old fire
temple, and by a deed of declaration and.dedication cated the- 20th
Autrust 1904 he declared that he. held the same in trust for the free
“and unrestricled use of the Parsee inhabitants of Rangoon profes- :
sing the Zoroastrian faith. Plaintiffs go on to say that they are mem-
bers of the Parsee community and. worshippers at the said.temple
and that. they have. instituted this suit not only on their behalf but
on behalf of a very large aumber of members of the Parsee commu-
nity of. Rangoon who are interested in.the said temple. They then
go on to set out that the first defendant is the daughter of a Goanese
natwe Christian; that the second defendant ‘alleges that the mother
of the first defendant was a Parsee and that the first defendant was
duly and validly converted and initiated into the Zoroastrian religion.
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- Plaintiffs deny thése allegations and put defendants to strict proof
of them and also of the contention that the said first defendant could
have been validly converted to the Zoroastrian faith. It is then
alleged ‘that on the morning of the 21st March 1915, being .the
Jamshedi Nowroz, while the Jasan ceremony was to the knowledge
of the second defendant being performed, he brought the first defend-
ant to the temple premises and caused her to-sit within the sacred
" precincts of the temple, and thereby not only wounded the religious
feelings of religiously inclined Parsees but also caused the desecration .
of the said sacred temple. They then alleged that only members of the
Parsee community professing the Zoroastrian religion are éntitled
to the use of the said fire temple or to have access to the sacred
precincts of the temple or entitled to attend, witness, or take part
in any religious ceremony held theréin. They further alleged that
on no ‘occasion has any person being the issue of a non-Parsee father
been allowed the use and bemefits of this or of any other "Parsee
temple or has been permitted to have access within its precincts or
be present -during the performance of religious ceremonies held
therein, and that it was never the intention of the Parsee community .
that children of non-Parsee fathers should be allowed the use and
benefits of the Parsee temples granted or dedicated for the use of the
Parsee community. They nest set out ‘that the child of an alien
(a non-Parsee) ‘father is not a Parsee and has never been considered
to be a Parsee by the Parsee community, and that such a ckild is not -
a Parsee in accordance with the well established recognised customs
and usages of the community. Tlhey further contend that even
aséuming the  first defendant could have been or has been duly and
properly admitted into the Zoroastrian religion, and assuming also
that her mother was a Parsee, the said first defendant even then is
not and canmot be considered 2 Parsee or-a member of the Parsee
population or ¢ommunity in the absence of the essential and' indis-
pensable requirement that her father should be a Parsee. The defend-
ants pleaded that the plaint disclosed no cause of action and that the
suit was not maintainable. They admit that the land was granted
. as stated in the plaint and crave leave to refer to the grant for its
terms. They then set out certzin other facts as regards the subse- -
quent grant. both for the fire temple and a burial ground but deny
that the terms thereof are accurately set out in the plaint.  They
deny that the plaiatiffs are suing on behalf of a large number of the
Parsee comnunity. of Rangoon. They allege that the first defend-
ant’s mother was a Parsee lady and her ‘father a Goanese Christian,
and that she- had been brought up by the- second defendant from
early infancy as his daughbter as a Parsee and in the Zoroastrian
faith, and that she was duly inititated into the Zorcastrian religion.
They say ‘that the first defendant attended the temple on the oc-.
casion referred to in response to invitations. issued by the priest-
of the temple and claimed that she was entitled to attend the temple
and the religious ceremonies held therein, that her attendance gave
no cause of offence to the religious feelings of Parsees or others and
did  not desecrate the temple. They deny the other allegations
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generally and szy they are u'rele"ant and embarrassing and should

be struck out

On the day the plamt was filed (31st March 1915) it was accorm- -
panied by an application that under the provisions of Order 1 rule.
8 of the civil procedure code permission might be granted to the
plaintific to sue ‘on behalf of and for the benefit of all persons in-
terested in the said fire temple, and that notice of suit might be given
by public advertisement. This application was granted without any

notice bemg given of it to the defendants. An advertisement was -

issuéd and in due course the written statement was filed. The case
was first fixed for settlement of issues, and on the day fixed counsel

were  heard and the issues were framed, and it is stated in the

judgment these issues were agreed to by the partles The first two
issues are- (1) whether the plamt discloses any cause ‘of action {2)
whether the suit is maintainable.” These two issues were by donsent
tried as preliminary issues.in the court below and the learned judge
in his' judgment ‘thus »ets out the plaintifis’ case:—* That the second
defendant introduced the first ‘defendant, a lady whom' the plaintiffs .

declare not to be a Parsee, into the said fire temple and thereby as - -

they alleged committed a trespass and furthermore desecrated the

tempie and infringed their right of exclusive worship, that is their

right to- worship alone and undisturbed by the presznce of persons
not belorging to their religious community.” - He held that the
matter might be regarded- (1) as an or dmary trespass by defendant' ’
on to-the land not belonging to hexr, (2) as a trespass’ into the-

‘temple erected on such land (3) an interference with- the plamuﬂ”s .
right to exclusive worship. IHe held that so far .as the first two

- causes of action were concerned the suit would not kie; as' regards -

the third he held that the suit would lie. With the c"onsent of . coun::el )

the appeal has been argued before us on these two issues first, and- N A

we_have now to.pass orders on them

A consideration’ of -the plaint makes 1t perfed:ly clear that the
allegations of the plaint were that the action of the defendant com-
plamed 'of not only wounded the.religious feelings entertained by -

- religiously inclined Parsees, but also cauced the ‘desécration of the

said. temple, and the grounds or. which they based their rights to. the
exelusive use and benefit of the temple and to the ‘undisturbed pet-
formance of their religious ceremonies therein sdre that the temple -
was dedicated .for the. free and unrestricted use of Parse: inhabitants

of - Rangoon' professing the. Zoroastrian faith. They claimed -to be -
entltled to the benefits ‘and use of this temple for. the purpose of say-:
ing prayers, and having their religious ceremonies perrormed swithout

the intervention of the presence of persons therein who are-not entitled ..

to use the temple or to take part in the ceremonies, and. they allege:
that the only persors so ectitled to use the temple are the Parsee
inhabitants of Rangoon professing the Zoroastrian faith, and that’

the first defendant not:being a Parsee and not.being properly con- . .-
-verted or initiated into the Zoroastriai religion was not entitled to .

use the temple, and therefore that her use of it wounded their religious - o
feelings and also caused the desecration of their tﬂmple, and they h



VOL. XIIL]- ‘ THE -BURMA LAW  TIMES. 187

further allege that this is the case even if she had been the daughter
of a Parsee mother and validly converted to, and received in the Zoro-
_astrian faith, because she was ‘not also a Parsee.

The first guestion vhat we have to consider is whether there was
any personal individual ¢ause of action resting in the plaintiffs. There
are numerous authorities to. suppori the principle that every person
whose right of worship in a mosque or temple is interfered with or
who has been excluded from or .denied that right is competent to
maintain a’ suit against those who interefere with or deny his right.
It is sufficient to refer to the cases of Jawahra ws. Akbar Husain (1)
Vengamuthu vs. Pandaveswara (2) Venkatachalapati vs. Subbarayudu
and others (3) Srinivasa Chariar vs. Ragava Chariar (4) and Anandrav
Bhikaji -‘Phadke and others ws. Shabkar Daji Charya (5). It is
said that thése aré all cascs in which the plaintiff has been - himsel?
excluded from the mosque or temple and that his. personal right of
action is obvious; -that they form no authority for an opposite pro-
position that the infringement, of his right by ‘he user of the temple
by a third person-claiming to be’entitled to do so, is a right of action
. personal to him; and that is only a right he possesses jointly with
_ the remaining members of his community and. a right as to which a

suit, if ‘brought, must be brought by the trustees or by some mem-
bers of the cormunity suing.. ‘with the permission of the court for
and on behalf of all. The last case however that was rited is a
-case which’ is in ‘my, opinion on- all fours with the present case. In
the case last quoted four persons of the Chitpavan caste of Marathi
Brahmins brought a suit alleging that they and the members of their
caste aiid two other castes possessed thc exclusive right of entry
into and ‘worship in the sanctuary of the temple, and “that the de-
fendants, . though Brahmans, not.being members of the privileged
castes mfrmgec that right and poliuted the shrine by entering the
sanctuary and performmg their worship therein. They prayed. for
a declaration of their right and an injunction restraining the de-
fendants from .1nt¢rfermg with it.- ft was held.as regards the
‘'maintainability of the suit that the plaintiffs could maintain the
suit for the personal injury alleged to have been suffered by them-
selves by the poliution of. their sam.tuarv It appears to me that
in the present case, and considering only the question whether. the
plaint discloses any cause of action, it must be held that it does.
We are not now considering whether the allegations. made -are es--
tablished or not, but’ whether these allegatlons, if established would
entitle plaintiffs to the reliefs they claim so as to permit of the
suit’ being entertained by the court. It was found by the learned
judge in the court below. that the injury to their religicus feelings
and the alleged desecration of their temple by the presence of a
non-zoroastrian attending and taking part in one of their religious
ceremonies would form -3 good cause of actlon, and I can see no
ground- whatever for 1ot acceptmt, that view.. The learned _]udtre

(1) TR A - (@) 23, M. 25.
{2) 6, M. 151. ' . (8) 1, B. 328,
(3) 18, M. 293. :




188 THE BURMA.LAW TIMES. [‘VOL. XIII.

held however that if the first defendant had: been duly initiated
into the Zoroastrian faith, there would be no desecration of the
temple and there could be no injury to their rehglous susceptibilities.

The plaintiffs claim that they have received- injury and that their
temple has been desecrated by the presencé- at this caremony of a
person who was not a Parsee, but that point-the learned judge
held he ‘was unable to consider in this particular case, holding. that
the allegation that the temple had been dedicated for the use of
Parsees only who professed the Zoroastrian religion set up a cause:
of action which amounted to an allegation. of a physical trespass or
a breach of trust, and that could not “be dealt with unless the trustec
was made a party to the suit. But if the’ plaintiffs have a right to
carry on their worship in this temple undisturbed by theé presence
of any one but those who are Parsees professing the Zoroastrian re-
ligion, that right, it appears to me, may be infringed if he %s dis-
turbed by the presence of a Zoroastrian who ‘is not a Parsee. I
_ do not see what distinction can be drawn between an allegation based
on the fact that the mjury was by the defendant not being Zoro-
astrian, -and the injury based on the allegation that she was not a -
Parsee. It may be that in the one case it -would be held that an
mJury was inflicted for which relief would' be granted by the court,
and in the othier case that no mgurv ‘was inflicted for which rehef
could or should be given, but that is not the question that we have
to deal with now but merely as to whether the allegations set up
form an adequate canse.of action’ which might, if established, entitle
plamtifis to reliefs at"ﬂle hands of the court: It may be pomted out
tha when the issues were drawn, an issue was framed as vho are the
versons entitled to the benefit of t'.e fire temple trust, and a further
issue was drawn as to whether Yhe first-defendant: bemcv the daughter .
of a non-Parsee father could be initiated into the Parsee community,
The issues were fixed by consent. “These issués were, undoubtedly -
framed with reference to the allegatlons in the plaint that whether
ur not she was a Zoroastrian she was’ nevertheless not entitled - to
the use and benefit of the Parsee fire temple o

~In’ the Bombay case cited, it was: claimed that. the shrme was
polluted by persons. not entitled .to worstip in the sanctuary doing
so_though they wére also Brahiuans, and here also it is.alleged that
the temple is desecrated by a non-Parsee worshxp‘pmg andthat the
plamtlﬁs feelings are wounded by her- presence while religious
ceremonies were performed. I ‘would. therefore hold thut the plain-
tiffs ‘have a cause of .action arising out of the allegation -that rthe
first defendant was a not.a Parsee, as well as one arising..out - of
the allegation that she was never duly and- properly intiated: into the
Zoroastrian faith: In my opinion the two causes of action are per—
sonal to the plaintiffs individually. : 4 ,

. Next it is urged that the suit is not - mamtamable by reason of
the provxslons of Order I, rule 8 and Order XXXI rule 1. If the
right of suit is personal to the plainti{’s no question under Order I
rule 8 séems to arise. It is true that they did apply for permission
on behalf of, and for the benefit of all persons similarly interested- °
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as themselves and that permission was granted, but at the same
time it was urged that they never avaxled themselves of -this per-
mission. They no doubt apnhed with the idea of making the decision
they hoped to get binding on the whole community, but this does
not affect t}‘elr personal cause of action, or deprive them of it.
Moreover this rule is permissive only. It is intended to provide
a remedy for cases in which it might be difficult, or impossible to
implead all the persons it is souaht_ to-affect. It would apply to
cases where the right it was s‘ought‘ to enforce was held jointly with
others, and it can be utilised where the right is held in common with
others, but it' does not operate as a bar -to the suit to establish a
right possessed by an individual. ~ :

Lastly it is urged that the sult is not maintainable because the
trustee is not a party to it, which, it is said, is made essential by
the provisions of Order XXXT rule 1. That order deals with suits by
or against trustees. As to this point also, the fact that the injury
is personal to the plaintiffs disposes of it, but I would add ‘that in
my opinion -this is not a suit “concerning property vested in a
trustee ” within the meaning of that- rule. Had the plaintiffs asked
for possession of any of the property -or brought any other claim -
affecting the property directly, the suit would no doubt be one con-
cerning propeity, but a nght in connection with property is a
different thing to a claim concerning property. The right that the
plaintiffs claim, and which they say has been mfrmged arises in
connection with the dedication of the fire temple, and-it.is the breach
of that right against which they ask for relief. They do not seek
to affect the property itself in ay way, nor do they seek to obtaln
any remedv or relief acramst the trustee. »

But it has been held by the learned judge of the court below that»
it would be impossible to come to any decision as to the.proper
interpretation of the deed of trust in the a_bsence of, and behind the
back of the trustee in whom the property is vested under that deed,
and without hearing him.. For the purpdses of the relief that is
claimed against the first defendant, which is a personal relief, the
decision as to the plaintifs’ claim that the property was dedlcated
to the use and for the benefit of thé Parsees only has to be decided,
and I am unable to hold that the absence of the trustee from the
record prevents the court from considering it.” “For thé above
reasons I am of opinion that the plaint discloses a cause of action; and
that in respect of injury alleged to bé done by the fact that the
first defendant. was not a Parsee, as well as that she was not a
Zoroastrian, and further that thie suit is maintainable. *

MacGregor,‘ J ~-T concur.
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IN THF CHIEF CCURT OF LOWER BURMA.
Civiz. Revision . No 62 or 1920

Y

‘JAMNA"DHAR BALDEVDASS - ... . L . ApPLICANT.

vs. .

BURMA RAILWAYS COMPA\IY LI‘\IITED - RESPONDENT.
Before Mr. Justlce Robinson, Oﬁg C. J o

For apphcantw—’\/[r Halker
For respondent—Mr. Legch

12th Aigust; 1920.

o Indum Radwa.ys Aet (IX of 1890) s. 72. Responszbihty of razl’way -adminis-
tration as cartier of goods habzhty for goods conszgned on msla notes—Burdm

- of- proof

In a suit for compensatlon for non—dehvery of goods con51gned to -
" the railway for carriage on an approved risk note it is for the railway
company to prove: the loss, and for the plaintiff to prove that the
loss was caused by the theft or wilful neglect of the company ’s ser-

* vants. : .

East Indian Rak.way Company vs. Nathmal 89-A. 418 followed

- JUDGMENT.

Rosinson, Orre, C. J ———Plamtlﬁs sued the Burma Rallwavs Com-
panv, Limited,alleging that they had handed to the railway company
Landred ana two bags of gram for conveyance fror . Mandalay to
'Rangoon, whereas only ninety-three -bags were ‘delivered to them.
They claim the delivery of nine bags or their value. The defendant
company. filed a written statement in which they did not admit that -
one. hundred and two bavs had been delivered to them. They ad-
niitted that- only ‘ninety three ‘bags were. del' ‘ered. “to plamtlff and
they plead that, they were exempt from, liability by reason of a
risk- note executed by ‘the - plairiff under which’ hey could mot be
held résponsible for- any loss of articles conswned to them from any
“cause unless. the loss ‘was due to the. company’s wilful ‘néglect, or .
theft by, or. wilful negléct” of - its servants; . fransport: agents, or
- carriers. They-deny-that there had been ‘any- such- wilful neglect, or,
theft. On the-‘cas 'commb up for hearing a discussion. took place‘
on ‘defendart’s counsel urging that they. should have a definite state-
ment with partxculars from the plamtlﬁ if they alleged any "such
wilful neglect or theft by the company’s sérvants. The learned judge
beld that there was no admission that thé goods had been' lost while
in transmit on the railway, and it was not therefore necessary for
plaintiff to give these particulars at that stage of the case.. It was
pointed out. that it was for the railway to plead and prove that thé
goods had been lost and that then it would be for the plamhﬂ's to-
prove either wﬂful neglect or theft by the company’s servants.
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Upon this the defendants filed an amended written - statement in
which they admitted that a hundred and two bags had been handed
over to. them and that ninety-three only had been delivered to the
plaintiff at Rangoon »nd that the remaining nine bags were lost. They
repeated their pleas as to being protected by the risk note. On the 12th
February, 1920 defendants’ " counsel pleaded that he was entitled
to a decree as the risk note was admitted and ne wilful neglect on
the part of the defendants was pleaded. It was held that “the ad-
mitted facts did not go to the extent of showing that non-delivery
was due to loss, and that there should be some evidence of this and
that that was in fact the only issue which could be said to arise on
the pleadings. Evidence was then called for the-defendants, and an
order was then passed that it was clear upor the evidence that non-
delivey was due to loss. The plaintiff then asked to be allowed
in effect to amend his plaint by making other and entirely new al-
legations which properly speahng should have been made at the
beo_mmng Plaintiff was however allowed tc file the reply to the
written statement that he proposed to tender, and a day was fixed
for having the -point argued. After -hearing counsel the learned
Judve held that plamtlﬁ had been given an opportunity at the begin-
. ning of the case to put in a reply alleging wilful neglect or theft, and
that he had declined o take that opportunity, and “had done so deli-
berately. He held that to allow an amendment at that stage would
_be to allow the setting up in fact of 2 suit substantially of a different
nature. He thercfore disallowed the apphcatlon, and then pro-
ceeded to pass judgment dismissing the suit on the ground that
the raﬂway were protected from hablhtv by the admitted rlsk note.

It is now argued before me that the onus of proving that the
goods were no¥, lost owing to the wilful neglect of the company Qr
lts servants or owing .to theft by the company’s servants was’ on
the railway company, and sectan 76 of the Indian Railways Act
is relied on.in support of this. Section 76 does not deal with the
case of risk notes at all. The loss, destruction or deterioration of
goods. having been proved the railway administration is to be held
liable, unless they can prove circrmstances which . would exempt
them from responsibility such as ar~ contemplated by section 72 of
the Act. Section 76 merely lays down that it shall not be for ‘the
plaintiff to prove how the loss was caused. Counsel further relies
. on the case ~f the Burma Railways Co., Ltd., vs. E. M. Abowath (1).
But that case merely lays down that it is for the railway company
to prove. that the goods had been lost, and in that case the company
did not plead or prove any loss such as was contemplated by the

risk note

There can be no- question that in cases of this kind it is for the
company to prove in the first place that the goods have been lost;
that is sufficient in the case of an authorised risk note to exempt. -
them from all liability unless and' until the plaintiff establishes
those facts specified .in the risk note which deprive the railway com-

(1) 10, Bur. L. R. 21.
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pany of the freedom. from liability that they otherwise would have.
In the case of the East Indian Railway Company vs. Nilkunta Roy
(2) it was laid down ¢hat the person who says that the case falls
within the exception. has to prove that, when tae case comes on for
trial. The same view was taken in the case of the East Indian
" Railway Company wvs. Nathmal Deharilal (8) in which the Calcuita
case was.followed. The facts of that case were almost entirely similar
to the facts of -the present case:” “ It seems to us, that unless it
could be shown either that the loss was caused by the theft by one
or more of. the railway servants or unless it could be shown that
the loss was caused by: their wilful neglect, the railway were not’
liable having rcgard' to the contract entered into with them by the
- plaintiff. Tt is said that:the onus of showing that the loss was not
so caused lay on the defendants. We think that this contencion is
not -well-founded; on the contrary that- the railway were not liable
“unless the p]amhﬁ' could “show .that the loss was occaswned by the
theft or -wilful neglect of the railway servants.” Not only were
dlacse facts mot pkmded by the plaintiff, but he made no attenipt to
prove them and the decision of the learned judge dismissing the
suit ‘was. therefore: perfectly correct unless he was wrong in not
»permlttmg the plaintiff to-amend his pleadings by filing a reply to
the written: statement alleging these facts. As to *his it must be
remembered in the first place that to allow the amendment of plead-
ings is in the discretion of the court before whom the case is being
tried and that; provided.that discretion be exercised in a judicial
manner, this court on dppeal or revision will not interfere with it.
Tt s perfectly clear that from the earliest stage of this case plain-
tiff was told that it was necessary that he should raise such a plea, and
warned that.if he refused to do so he would not be allowed to do so.
at a later stagé.  Further the casé as laid by them was-a _case founded
on contract, and after waltmg until their case on contract had failed
- they seek to set up a case in tort. It was not a case of a party who -
‘through ignorance or bona fidé mistake or some misapprehension had
misconceived his cause of action or the form of his suit: here there is
an’ omission to plead wilful, 1 gleci; or theft which was dehberate.
and “in ' $uch’ circumstandes ‘the court cannot: inferfere with the exer-
cise’ of the discretion’ by the .court belov. ‘The apphcatwn is there—
fore dlsxmssed w1th costs. R :

IN 'l‘HE CHIEF OURT OF LOWER BURMA
’ CIVIL Fms'r APPEAL No 123 OF 1919

KK ALLAPITCHAY el y ‘AperLLANT.

S. 8. A;.AS... CHETTY - .. o . Cee Rﬁsronnﬁ’nﬁ

(@) 41, C. 576. T (8) 39, A. 418,
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Before Mr. Justice Maung Kin. -

- For appeﬂant-;hir. Villa.
For respondent—Mr. N. N. Sen.

27th My, 1920.

Premdency Towns Insolvency Act (No. III of 1909) section 17. Pendency
of msolvency proceedmys, suspension of discharge.

Insolvency proceedings are terminated by discharge of the msolvent
or by a refusal to grant him a discharge.

The suspinsion of an insolvent’s discharge does not terminate ths
insolvency proceedings, and no creditor of an insolvent whose discharge
has been suspended can have any remedy against the property of the
insolvent, or commence any suit or other leO‘al nroceedmg against him
except with the leave of the court.

In the matter of Ko Shwe Gya. 9, B. L. T. 252 distinguished.

JUDGMENT

Mav~ne KN, J—The first. defendant is an insolvent whose dis-

. charge had been suspended until a dividend of four annas in the

rupee has been paid. The suit was brought against him without

‘the leave of the insolvency court. - This defendant. therefore con-
" tended that section 17 of the Pre. idency Towns Insolvency Act bars

the suit. - .

For the pl.intiff it was contended that the insolvency proceedmo.'\s :
were no longer pending when the suit was brought, inasmuch as
the suspensmn of an insolvent’s discharge with a condxtxon attached
operates in the same way as the refusal of his discharge. On the
authority of In the matter of Ko Shwe Gya (1) it was urged that -
the refusal of the-insolvent’s discharge brings tlie insolvency pro-.
ceedings to a close, and ‘that therefore the insolvent can be pro-
ceeded against without the leave of the inslovency court. It may
be correct to. say that the insolvency proceedings close with the
order refusing the insolvent’s discharge. But an order of ‘suspension
with a condition attached appears to me to be different in forn: and
has a dxﬁerent effect. The terms of the order show that he is still-
under the ‘orders of the court and that he has not yet been discharged
of ‘his liability. to pay the debts. proved in msolven\,y Where his
discharge is refused tke debts would still be payable, and the effect
of such an. order is that his application for the benefit of the In-
solvency Aét is dismissed. . Where his discharge has been suspended
it must be held that his. apphcatlon for tlie benefit of Act remains
to be further considered. Where his discharge is 'granted, -his
application is ‘granted, and the proceedmo's come to an end :

(1) 9, B. L. T. 252
13
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I would therefore hold that in this case the.insolvency proceedings
were still pending at the fime of ‘the filing of the suit, and that the
sait not having been . bsought with the leave of the msolven'-y court
was not maintainable against the- first - defendant by - reason- of
section 17 of the Act.

The appeal of the first defendant is al‘owed and the smt as
against him is dismissed with- costs throughout.

IN THE CHIEF COURT OF LOWER BURMA
C1v1L SECOND APPEAL No 84« oF. 1919
VMA ‘VIYIN and others t- : : P o .. APPELLA_NTS.
‘MA TOKE s« . .. .. ResroNDENT.
Before Mr Justlce Robmson

i‘or appellant—’\rir Ko Ko Gyi. -
For respondentm-Mr A B Banerp

,m,d Februar;y; 19-

- Burmese Bud(lhzst Lau—Inhcntance 73, _/ht of pwrents of married couples
dying intestate. . ) o

When a lhusband -and w1fe d.e cluldless w:tlun a. short time of
each other, their estate is' regarded -as the joint estate of both, and
the rule of succession is that the paretits’ of esch take the separate
property of theiv chlld and shzne equally the Jo.nt property of the
husband and w1fe '

th'between the dea 'S
_dei‘ed a short time, and
al_ is more than a month

the ruleshc\l d

ROBINSON, i Maung Nyunuand'- is \~1fe Ma Sin after hvmgg

- with-Maung Nyun's'mothér Ma Toke for a. time left her in the rains
“and went and lived-‘with Ma Sin’s- miother Ma We. Maung Nyun -

died of plague on- the 4th April: 1918 4nd-Ma Sin died in- “child

birth on the 24th May, 1918. Ma We died some twenty days after

- Ma Sin and the joint property of the husband and wife came into the -
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possession of Ma Sin’s sisters. Maung Nyun besides his mother
left his surviving one sister and two brothers. - Ma Toke brought a
suit claiming fo be entitled to half of the joirt property left by he-
son and daughter—m—l .

Under the ordmarv rule of Buddhist law Ma Sin would bc an
heir ‘to her husband, but where the husband and wife die within a
short interyal of each other a special rule of inheritance exists by
which the surviving pavents of the two would share the jointly ac- -
quired property of the husband and wife equally between them.
This rule is based on section 32 of the 10th Book of the Manukye
and is recognised in- the case of Ma Ein ws. Tin Nga (1). The
respondents claim under the authority of the decision of their lord-
ships of the Privy Council in Ma Hnin Bwin vs. U Shwe Gon (2)
as being entitled to sucteed to the entire estate even in preference
to their mother. In that decision their lordships were dealing with
a case in which ‘three sisters had absolutely severed all relation
with their surviving parent.. They were living separately and main-
tained no filial relation whatever and they were carrying on a
separate business. Their lordships were careful to lay down that
this decision could not be taken as dealing with or affecting parental
rights in cases where the family continues to live together. But
although the words *“living together” are used, it is I think clear
t!vat their lordships were’ dealm(r with a case where all fumily ties

I:ad been broken and a complete separation had taken place. At the
present day -the fact that children are living apart from their- parents
cannot be given the same importance as it may have had in the past,
but, however this may. bé, the quistion does not really arise in this
case owing to the fact that Ma We is dead. The question is. whether .
Ma Sin was the heir to her husband or whether their joint estate is
to be considered as still remaining Jomt owing to their having died
within a short interval of each other, in whxch case, as I have said
there having been no breach of family relations the survwmg parents
would succeed to equal shares' in preference to surviving brothers -
and sisters. Before, however, this rule can be applied it is necessary
to consider what amounts to a short interval within the. meaning of
the special rule contained in section 32 of the Maunkye. In the casé
of Ma Ein vs. Tin Nga (1) the husband. bad died-one day after his .
wife, so that it was not necessary to consider the point. The only
other case in which the mattér was in any way considered is that
of Ma Kadu vs, Ma Yon (3) In that case the interval was one of
two months and seven days, but it appears to have been assamed
that this would be a short interval. In Mr. May Oung’s work on
Buddhist law at page 196 the question is considered and it is siated
that the Manukye and other texts collected in section 308 of the
Digest indicate that the rule is applicable where the husband or wife
dies before the lapse of » month or a year. That does not appear
in- the translation given in the Digest or in Richardson’s translation

(1) 8, B. L. T. 1, 145; 8 L. B. R. 197. .
(2) 7, B. L. T. 105; 8 L. B. R. 1.
(8) 2, U. B. R. (1904-0,6), Buddhist Law, Inheritance. 7.
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of section 32 the 10th book of the Manukye, but in the second
extract frem the Manu Dhammathat in section 308 of the Digest, it is
«aid, ““if the husband and wifée both die within ‘a short ;nterva_l of each
other, there not being even a month’s interval Fstween the two-deaths
the relatives of the husband and the wife shall divide the estate of the
deceased equally between them,” and in the 56th section of the 10th

book of the Manukye it is said, “ If they both'die about the same time, so

that it is not clear who was the survivor, or if it be known, but the

months or years not ascertained,........ ..” Beyond this there is no

authority to help to a solution of what is a short interval so far as I
have been ‘able to discover. The reason for the enactment of this

special rule has been considered by Mr. Burgess in the case of Ma Gun

‘Bon vs. Maung Po Kywe" (4) and by Mr. Justice Irwin in Ma Kadu

ws. Ma Yon (3). The views of these two learned judges are set

out in Ma Ein vs. Tin Nga (1) and I need not quote them again.

It may be that the rule was made to apply to cases in which it was’
impossible to say, owing to the circumstances of the deaths, whether

the husband or the wife was the survivor, or it may be due to the

Yeasons given by these two learned Judtres or it may be due to the"
fact that the surviving husband or wife would ordinarily return to .
their parents after the death of their partner. But, whatever the
reason may be, it is clear that the provision is an.exceptional one in-

tended only to meet a special case, and therefore the exception must
not be unduly extended so as to interfere with the ordinary rule of
succession. As soon therefore as the interval has become long
enough to indicate which is the survivor and that survivor has taken
up his or her position as such the interval ‘would no longer be con-
sidered in my opinion a short interval so that the ‘character of the
joint propérty could be held to continue. There is no reason I
think why this period should be a lengthy one, and taking the indi-
cation given ‘in the Marnu which I have quoted, and in the absence
of any special circumstances, I -think that any period over one month
should not. be regarded as a short interval. Ma Sin died one month
and twenty. days after her husband and there are in this case mno
special circumstances to justify the lengthening of the period. I
must, therefore, hold that<the special rule does not apply to the
present case and -consequently Ma Sin must be treated as having
succeeded as heir to her husband and that Ma Toke the husband’s
mother has no claim to share in the inheritnce cs against Ma We
who would under the Privy Council ruling quoted above apparently -
be entitled to the estaté to which on her death her chlldren would
succeed.

For thesé reasons-the appeal is accepted and Ma ‘Toke’s suit- is
dismissed with costs throughout. : :

(4) 2, U. B. R. (1897-1901), 66. -
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N THE CHIEF COURT OF LOWER BURMA.

CIVIL REVISION No. ‘M OF 1920,

GREENBURGH .. . Arrmeanr.
gs. '
XAVIER 5 o .. set . ResponpenT.
Before Mr. Justice Maung Kin.
| F or appellant—Mr, Barnabas. .

" 6th August 1920.

Limitation Act (No. IX of 1908) s. 14 Euxclusion of time of proceedmg in
another court s. 15, W'ochtsmn of time during -whwh proaeedmgs are suspended.

In computing the period of lmntatlon for r suit, the plaintiff is
not entitled to exclude the time taken by the defendant in prosecuting
his insolvency proceedings unless the plam’aff has taken some steps
to oppose the insolvency proceedmcs

N. K. M. M. Chetty vs. Lutchman Chetty 12, B. L. T 88, dis-
tinguished.

JUDGMLN

Mavne KxN, J —-The only point in t]ns application is one of
]um’catxon The suit .is for hous~ rent, and would be time barred,
unless the ‘plaintiff is allowed to-deduct the.time occupied by the
insolvency proceedings in the Chief Court in consequence of
defendant’s application for the benefit of the Presidency Towns
Insolvency Act. The defendant inserted in his schedule the name
of the plaintiff applicant as one of his creditors for house rent for
thirteen months from March 1915 to March 1916 amounting to
Rs. 1105/-. The defendant failed to get a discharge. The plaintiff
applicant did nothing in the insolvency proceedings. He did not
prove his debt becanse, as-he says, it was admitted by the defendant.
He did not oppose the insolvéncy, i. fact he'did not do any of the
things. which a creditor of the insolvent might do under the pro-
visions of the Imsolvency Aect. -In other. words he took no part
in the insolvency. proceedings. Under  these circumstances it is
difficult to see how the plaintiff can claim to have prosecuted the
insolvency proceedings in order to”enable him to take the benefit
of section 14 of the Limitation Act. He might have applied to the
msolvencv court’ for permission to Sue insolvent in respect of his
debt under section 17 of the Presidency Towns Insolvency Act.
He did not do so, but he contends that that section operates against
‘him -as an mJunchon withiz the meanmg of section 15 of the Limi-
tation Act. ‘But it is clear that section 17 of the Insolvency Act does -
not coatain an absolute prombltlon against the ﬁlmg of suits in
respect of ‘debts provable in insolvency. It merely requires a person
who wishes to sue- an insolvent to obtain permission from the insol-
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vency court to do so.- Section 14 of the Limitation Act might apply,

if, on the facts it could be held that the plaintiff had done anythmw in

. the msolvencv proceedings which might be considered to be “ pro-

_ secuting ™ a civil proceedmg within the meaning of sectlon 14 of the
Limitation Act. -

‘ ‘Counsel for applicant cites, H. K. M M. Chetty vs. Lutchman :
Chetty (1) where Young, J. held that the fact that a creditor
proved his debt in insolvency was sufficient- to énable him to take
‘the . benefit of section 14 of the Limitation Act, when afterwards
he filed his suit in respect of the debt. That case.is clearly dis-
- tinguishable from the’ ‘present - inasmuch as in the present case the
- plaintif did nothing in.the insolvency - proceedings as ome of the
- creditors to the insolvent’s estate. : I therefore agree ‘with the lower
. court in holding that the. plaintiff’s suii is barred by limitation.
Thls application is dismissed with costs. :

IN THE CHIEF COURT OF LOWER BURI\([A
Civi. First Appear No. 57 oF 1919

MAUNG KYAW KIN and others .. i, Aeeeianis.
s, ’ V

AMINUL HUQ and one. ce L ens " RESPONDENT. -

Before: Sir Daniel Twoniey; Kt, C. J. and Rebinseh, J.

For appellants——er. McDonneli.~
For respondents—Mr. Das. :

.%’th April, 1920.

Code of C’wzl Procedure (Aot V of 1908) s. 20 (¢). Cause of action, juris-
diction, suit for a declaration that.a decree is woid. Specific Rehef Aet (I of
1877) s. 42. Suit for declamtwn, consequentias. relief. -

Save in special circumstances a plaintiff seeking- to set. aside a
decree against himself on the. ground -of fraud inust institute. his
suit in the court.in which the fraud was commltted and the the fraudu-
lent decree was obtained. ' ,

But a_ plaintiff whose: property has been attached under a decree
to which he was not a party, and who sues for a declaratxon that the
decree is void and inoperative as a,gamst him can maintain his suit
in the court to which the decree was transferred for etecutxon, and

: whxch ordered the attachment, as his czuse of action 1is tbe attacha
ment -of his propertv .

Banke Behari ws. Pokhe Ram,.2'5, A. 4«8 followed.

(1) 12, B. L. T. 83. ' :



VOL: XIII] '~ THE ~BU1iM_A LAW TIMES. - 199
Umrao Smgh 8. Hardeo 29, A. 418 dxstmgmshed.

In a suit to set asxde a decree or to declare it vmd it is mot
necessary to-ask for: consequential relief by injunction - restrammg
the’ defendants from - executmg the decree:

JUDGMENT.

Rosinson, J.—The appellants filed a suit in the district court of
Maubin ‘against one Ma ‘Thet Su in her personal capacity and as
the-widow of one Tafer-Ali on a promissory note alleged to -have
been executed by both husband and wife.  They .are the brother and
sisters of ‘Ma Thet Su. -Ma Thet Su confessed judgment which was
accordingly ‘nassed against her “in her personal capacity and in- the
capacily of the legal representative of her deceased husband........
The formal decree ordered * that the defendant do pay to-the plain-
tiffs the sum of Rs. 9,362|8|- only and do also pay Rs. 626|8]- the
costs of the suit.” Appellants then had the -aecree transferred for
execution to Myaungmya and they attached there certain launches
belonging to the éstate of Tafar Ali which are.in the pessession of
the present plaintiffs who are another widow of Tafar Ali and their
minor sor and Tafar Ali’s partners. Plaintiffs now sue in the dis-
trict court of M yaungmya and the sole relief prayed for is a declara-
tion that the decree in Civil Regular No. 1 of 1915 of the district
court. of Maubin is void and inoperative. They allege that Ma That
Su ‘was never legally married to Tafar Ali. They deny that Tafar
Ali executed the promissory note sued on and allege ‘that the whole
claim was a fraud and the decree jbtained by: collusion. Defendants
deny all the allegations in the plaint and allege thst palintiffs are
not the widow and son of Tafar Ali. They further slleged that the .
court had no jurisdiction and that the suit was not mamtamable as
no consequential relief was asked for. :

. The plea as to jurisdiction was not pressed, but it is again raised
in appeal, and this, and the question whether consequential relief
could and should have been asked for, are the two prmcxpal matters we

" have now to decide. : .

As regards the jurisdiction of the Myaungmya cour‘ the queshon
-must be answered with reference to the cause of -action. Where the
plaintiff was"a party to the former suit and his sole prayer is to set
aside the former décree on the ground that it was obtained by fraud
committed ' within the jurisdiction Bf the court which passed the
decree it would no doubt be right to hold, in the absence of’ special
cn°cumstances, that that court alone would have Junsdxctlon That
is the view taken in Umrao Singh vs. Hardeo (1) but the learned
Chief Justice was carefu! to emphasize the fact that that ‘was the
only relief sought and ‘to except cases in which special clrcumstances
existed such as are to be found in the authorities cited i m his judg-
ment. : :

(1) 29, A. 418,
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This view was. accepted and ‘foliowed in Dan Dayal vs. Munna Lal
(2) in which the learned Chief Justice dlstmgmshed the case of .
Banke Bihari Lall vs Pokhe Ram (38)." This last case is on -all
fours -with- the one before us.  The plaintiff had not been a#'.party
to the former suit and the defendants were seeking io enforce the
decree within the jurisdiction of the court in Whlch he brought his - -
suit. This was one of the special cn'cumstances referred to in Umrao
Singh’s case’ - - :

The plamtlﬂ's cause of action rests no doubt in part on the fraudu-
lent ‘suit and ‘the collusive decree obtained in IMaubin, but not belng
parties to that suit the decree did not affect them at all. When
however - it: was ‘transferred to ‘Myaungmya and property. in: their
possession’ was . aftached, their rights were infringed, and tlns in-
fringement forms a matenal part of their cause of action.™ They
do not ask that -the decree.be set aside, and could not do so, but
that it be declared to-be void and- inoperative ‘and this the court
has power to do. “Ic is competent for every court whether superior .
or inferior to treat as a nullity any judgment which can be clearly-’
shown t¢ have been obtained by manifest fraud” was held by BanerJ i,
J.:in Banke Bihari Lal’s case (3) following Nistarini Dassi ws: .
Nundo Lall Bose (4). .

T,wo _o'_f‘ the defendants reside within the jurisdiction of the
Myaungmya court but the third does not. The leave of the court
was not however obtained. This defendant submitted to the Jjuris-~
diction and may perhaps be taken to have acquiesced, but it is not
necessary to base the Jecision on this ground, so it may be left un-
decided. Thjs court .in my opmlon had jurisdiction.

- As to the other question, namely, the necessity to ask for conse-
quential relief the matter may be disposed of shortly. It may be .
the case that plaintiffs could have asked for an injunction restrain-
ing defendants from executing the decree against them, but it is
clear that if that decree is declared a nu.lhty, so far as they are
concerned theéy do not need any other relief. No court would grant
execution of a decree against partles in respect of whom that decree
had been declared a nullity. The granting of an injunction is
discretionary, and after such a decree ha,d been granted an injunction
may well be-refused as unnecessary.

The provision t¢' section 42 of the Specific Rehef Acc is mtended
to prevent -a multiplicity -of suits and .to guard against the evasion
of fiscal laws. Neither of théfe objects, in my opinion, is contra-
vened in. the circumstances of this case and I would hold the suit
was maintainable. - Had it been otherwise the suit is in my. opinion
one -in which it would have been right to return the plamt w1th
liberty to amend. - '

As to the merits I see no reason to dxffer from the court below
as to Ma Thet Su and the second plamtlﬁ being the legally marned

g:; 36, ﬁ 264 (4) 26, C, 891.
25, A. 48,
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wives of Tafar Ali. The evidence prot?es that both were his widows.
As to the execution of the promissory note, the evidence is not
convinecing. It was a very. large sum of money for persons in the
position of defendants to be able to lend, and such evidence as there
is goes to skiow they could not have had it to lend. The writer is
produced and two persons who happened to pass by, ind were. said
to have been_called in. They are not persons whose bare word
~ would be entifled to much weight, and such evidence could easily be
- obtamed As against -this ‘there is the evidence of persons “who
knew Tafar Ali, and one is his partner Tafar Ali only knew how
to write hls name. . : ‘ o ’

Tt is strange that persdns in the position of defendants would lend
what was:tp them so large a sum without anysecurity and to a man
whos¢ assets were principally in the partnership business. ' It was
for defendants to prove the execution of the promissory note when
it was denied by his heirs, and I consider they have failed to prove
it. - The circumstances surrounding the suit also were most, sus-
picious. Ma Thet Su had been unable to get letters of administration,
and the Chittagonians were denying her rights. - Defendants are
her brother and sisters and she confessed judgment. There was no
trial of the points involved. - I agree with the learned district judge
that - ‘having regard to the evidence as to execution and to the facts
and’ ¢ircumstances of the case the decree was obtained by fraud in
collusxon with Ma Thet Su. I would dismiss the appeal w1th costs.

Twomey, C. J—I concur. ,

IN THE CHIEF COURT OF LOVVER BURMA
SPECIAL Crvir, Seconp APPDAL No. 87 oF 1919.
MA E. GYWE and one .. . .. APpPFLLANTS.
‘MA LE _’WA', K .. - . RespoNpENT.
' Before. Mr. Justic'e Robinson. :
For appellants—Mr. Vakharia.© - . T
~For respondent—-Mr ‘May Oung o
) ‘ . 23rd January, 1920.

C’zml Procod'ure Code (Act V ‘of 1.908) 0. VI. rule 7. Amendmant of
plaint, power to allow a relicf in respect of which a suit wo'uld be. tzme~barred

Under Oxder VI rule.17 “of the code of civil procedure all amend— :
ments of pleadings should be allowed at any 'stage of the proceedmgs
if they satisfy the two conditions (a2) of not working injustice to
the other side, and (b) of being necessary for the purpose of deter-
mining the real questions in controversy between the. parties.
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Klsandas s. Rachappa .88, B 644 followed

The question whetier an amendment should be allowed ‘which
would set up a fresh ¢laim ‘which has been time barred is a parti-
cular case of the general ‘rule that no amendment should be allowed
‘if it works mJUSthC to the other side. _ v 2

If the ‘amendment is an entn'elv differént cause of action totally

" distinct -from -the claim as onomallv made, and-was one that was -

not heard of before limitation expn-ed the amendment would cause
injustice, because it would deprive the opposite party of a legitimate .
defence, and ought not to be allowed. If however the amendment
is merely. the orlgmal claim in another form, and is.one which the
:opposﬂ:e party has had already to meet, no injustice is caused by
‘cllowing the amendment, as it only - dep“wes the defendant .of an -
advantage which he ought never to have received. :

Mohummed Zahur ws. Rutta Koer 11 Moore 1. A. 468 referred to.

JUDGME\JT

Rosinson, J.—The plaintiffs sue defendant personally and as the
legal representative of her husband Ko Kan Baw, deceased, to re-
cover money due on a promissory note and a verbai loan. It was
‘alleged ttat Ko Kan Baw borrowed Rs. 1470/- on the 15th March -
1916 and executed a promissory note therefor; that he subse-
quently borrowed Rs. 450/- on the 19th March 1217, and on that
date he executed a promissory note for Rs. 1920 being the amount
originally lent plus Rs. 450. The plaintiffs also allege some. other
verbal loans,:but produce evidence only as to ome of Rs. 60. A
decree has been passed for Rs. 60, and that sum and Rs: 450 are
not now in dispute. The suit as originally filed war based on a
promissory note of the 19th March 1917, and was instituted on the
*4th January 1918.. The subdivisional court of Henzada held that
the promissory note was executed by Ko Kan Baw, and a decree
was granted for Rs. 1920, and interest, and Rs. 60 without interest.
The defendant filed an appeal, and the learned divisional judge held
that the execution of the promissory notes was not proved. He
further held that as thé money orwmally advanced was not advanced
at the time of execution. of the promissory note sued on, but on a
promissory note for which the promissory note sued on was substi-
tuted, no suit would lie for the loan mdependentlv of the noteeven
assuming that the .loan Had - been actually -made. He granted a
decree for Rs. 60 only. An appeal was then filed in this court, and
my brother Duckworth held that the execution of the promissory note
. sued on was not proved, but that the divisional judge had not come
to any finding as to whether the prevmus loan for Rs. 1,470 or a
fresh loan for Rs. 450 was proved. In vicw of the dec1510n of the
Full Bench of this court in the case of Maung Kyi vs. Ma Ma Gale
(1) that in such circumstances as these a creditor can sue, apart from
the promissory note, for the money due on the original contract of

(1) 12, B. L. T. 137.
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loan, he rémanded the case to the lower appellate court for further
ﬁndmtrs on the points in question after such amendments of the
plamt as may be reqmred and to come’ to findings on the points noted,
and notify the result o this court in due course. - An amended plaint
and an amended written statemént. were filed in' the dnnsnonal court.
"Che plaint sets out the original loan-and the promissory note executed
on the 15th March 1916, the further loan of ‘Rs. 450, and the execu-
tion of the second promissory note on the 19th March 1917, and the
defendant’s knowledge of the loans to her husband, and her under-
taking to make good the loans both bei;%re and- after his death are
. recited. Then- it is set- out that the plaintiffs sue on the original con-
tract of loan, and not on the promissory. note, the execution. of ‘which
has been doubted, and that the cause of action. avose on the 15th March
1916, the Idth March 1917, and on various dates as regards the
petty- loans.' The written statement objects to the amendment of.
"the plaint as changing the cause of action, and the nature of the suit.
Further that the amendment if allowed will cause such an injury to
the defendant as will not be compensated for by imposing terms,
and that the suit as now amended is barred by limitation. On this
the learned divisional judge ruled that he had only to come to findings
on the two questions of fact indicated in this court’s order. The
learned divisional - judge found that the loans of Rs. 1,470, and
Rs. 450, were proved. These findings having been returned to thls
court, objectlons were filed by the respondent. They are that the
amendment in so far ae it relates to the first loan:is not permissible,
that the suit on the first loan was barred by hrmtatlon, and that the
loans Wwere not: proved.

It will be seen that when the amendment was allowed, the cIaxm for
a .cash loan of Rs. 1 /470 was-barred .by - limitation. ~The -question
therefore, tha. is before me for decision is whether in the circumstances
of 'this .case, the amendment ‘should have been allowed the effect of
which would be to wmake a debt that was already time barred within
time, and permit. the plaintiff to sue on a'causé of action which at the
time it was first put forward was barred by limitation. The effect
of allowing the amendment is to bring the suit within time as limita-
‘tion is to bé counted up to the date of the original institution of the
suit. . The amendment was allowed by this ecourt; and it is at least .
open to-doubt whether T could now considér the ‘matter which has to
be decided, namely whether the amendment should -have been allowed.
I do not however think it necessary to decide'this appeal on that
ground, and ‘moreover. I have ‘comie to the conclusion that to allow
it ‘was proper.

The general rule is to be found broadly stated in Muhammad
Sadiq vs. Abdul Majid (2) where it is said.(p 618)“We think, however,
that no court ‘would have power to allow a new causé of action to be
introduced into a plaint after that cause of action had become barred
by limitation.” The question there considered was whether the
amendment amounted to a new cause of action or merely a correction

(2) 83, A. 616.
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of the description of the propeity. This general rule was accepted-
in. Balkaran Upadhya vs. Gaya Din (3), but ‘it was held that in that
case there was a new cauge of action in effect. A case very similar
to the present one is that of Kisandas Rupchand wvs. Rachappa
Vithoba (4). In that case plaintiff sued ‘to recover Ks. 4,001;. but
he alleged a partnership and that he had brought in- this sum :as
capital. Defendants denied "any partnership, and - that plaintiffs -
had ever contributed Rs. 4,001, or any other sum as capital. The
first court held that plamtlffs had supplied cloth to defendants to
the value of Rs. 4,001, bug, that there was no. partnership, and the
suit was so framed really’ to avoid' payment of courtfees. He there-
fore refused to grant any relief. .The lower appellate court however
bemg of opinion that plaintiffs had from the first intended to sue only
for the recovery of their money, but had been misled by their plea&ec,
. allowed an amendment At the date of this oyrd_er the claim as to
Rs. 3,001, was barred by limitation. The High Court held that the
amendment was righ*ly allowed: ' The grounds of its decision are
that “ all amendnients ought to be’ allowed which_satisfy the two con-
‘ditions (a) of not working injustice to the other side, and (b) of being
necessary for the purpose of determining the real questions in con-
troversy between the parties.” After referring to ‘certain authorities
it held (p 649) that ““ amendments should be refused only ‘where the
other party cannot be placed in the same position as if the pleadmg had
been originally correct, but the amendment would cause him an injury
which could not be compensated in costs: It is merely a particular
case of this general rule that where a plaintiff seeks to amend by
setting up a fresh claim in respect of a cause of "action ‘which since
the mbtxtutlon of ‘the suit had become barred by limitation, the amend-
ment must be refused; to allow it would be to cause the defendant
an injury which could not be compensated in costs by dep1 iving him
of a good defence to the claim.” It.was then held that “in “other
words the defence of limitation was a defence to which the appellants
were nevér fairly entitled, and the allowance of “he amendment only
withdraws from them an advantaore which they ought- never to have
received.” (p 651).

As to the condltxons sub_)ect to which all amendments should be
allowed I have no hesitation in accepting this authority: The second
is obviously satisfied in the present.case. As.to whether it did or did
not work injustice to the other side the question turns; as indeed it
turns in all cases of the present type on thecharacter of the claim.
as originally made, and that of ‘the amended claim. If the latter is
an entirely different cause of action or is "something totally fresh and
distinct from the claim as originally made, and was one that was not
‘heard of before limitation expiréd the amendment would cause injus-
tice by depriving the other party of a 1eg1timate defence. If however
‘it is nothmg more than the original claim in another form, and is
one that the other party has had already to meet, no injustice is

"caused, the result being merely as was. said in Kisandas - ‘Rupchand’s
_ case (4) to withdraw from defendants an advantage they ought

(3) 36, A. 370. - (4) 83, B. 644.
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never to have receéived. The first court had already decided before
limiitation expired that defendant was liable to repay this money,
In such circumstances it would surely have been inequitable to dis-
miss plaintiffs’ suit zad leave them to bring a fresh suit for repay-
ment of the foan which would haye been successfully meet as regards
the major portion of the amount claimed b?r a plea of limitation.

There is the:highest authority for this view. In Mohummed Zahoor
Ali Khan vs, Rutta Koer (5) their lordships of the Privy Council
say—" And they have felt some doubt Wwhether inasmuch as the suit
was wholly misconceived, the proper course was not to dismiss: this -
appeal- altogether, without prejudice to the right of the appellant to
bring a new suit against Rutta. Kder upon this bond, treating it as
a money bond. Cons1dermo' however, that sucn a° suit would probablv
have Leen met bv a plea oi the Act of Limitation, that in the circum-
stances of this case such a defence would be inequitable, and that
the respondent not having appeared, their lordships are not in a
position to put her on terms as to her defence to a -fresh suit, they
have come to the conclusion that the fairer course is to do what the
judge of first instince might, under the Code of Procedure have done
at an earher stage of the cause, namely, allow the appellant to amend
his plaint.” | . :

The. order therefore allowmg the amendment was in my opinion
‘just-and proper. I do not think it is open to me to question it, and
respondents should have moved by way of review at the time.

. As to the ‘merits, the claims as to-Rs. 450 and 60 are not d.lsputed

but as to Rs. 1,470 it is, though n’t to ‘any great extent, the argument
being really conﬁned to the question of limitation. For the appel-
lant it is contended that there are concurrent.findings of- fact, but-
the position is somewhat peculiar. The first court tried the suit as
one on a promissory note. Consideration' was presumed, there was
no issue as to it, the onus béing on the defendants. The lower ap

pellate court held that the promissory mote was not executed by
Ko Kan Baw, and so did not.go into the guestion of consideration.

On the remarnd the amended plamt was not filed in the original
court, though m that smt the 'onus was on the plamtlﬁ There can-

and that ’the money Was lent

The sult must. therefore’ be decreed for Rs. 1,470}- and Rs. 450 and
Rs. 60, with interest on the two,sams as prayed, and costs in the first
court, in this court, and in the lower appellate court on rémand. '

"IN THE CHIEF COURT OF LOWER BURMA.
Cryvir, Snco;v’n _APmAL‘ No: 1438 oF 1919.

MAUNG THA LIN AN_D" ONE. .. ..  AppELrawTs
. US. T
P K. P. L. PALANEAPPA CHETTY - .. REsPONDENT.

(5) 11, Moore. I. A. 468 at p. 485.
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Before ‘Mr. Justice Maung Kin. Offg.- C. J.
For appellant—l\lr Villa. '
. For respondent——Mr S. .N. Sen
0.4th August 192¢.

Suit for declaratzon of tztle b Y person in posseswn Burden of proof,
evidence. . -

In a -sui_t for a 'declaratibn of title by a person in possession it is . -

for the defendant to prove that the. plamtlﬁ’s -possession is-not
.evidence of title, and that his tltle is superior to plaintifi’ s.

Possessmn is title ir itself in the absence of emdence to dlsplace
the presumption that arises from it.

JUDGMENT.

Mauvne Kin, Orre. C. J—Plaintiff Chétty sued for a declaration
+hat he was the owner of the property in suit by purchase from Tha -
Din. Defendant Ah Kyin claimed the land by purchase from Tha
Lin the second defendant. - The.plaintiff had been in possession for
about seven years at the time of the institution of the snit, zand there-
fore ‘asked only for a bare declaration. The trial court held that
the property was Tha Lin’s and dismissed the suit. The lower ap-
pellate court held that the property was not Tha Din’s, the convey-
ance relied on by the plaintiff not covermg the land in suit, but it
also held that the land having been in the possession of the plaintiff
for a long time the burden was ou the.first defendant to prove his
"title to the property and that he had failed to discharge the same.

There appears to be no doubt that the plaintiff has failed to prove
that the property was Tha Din’s when he bought it from him. It
is equally clear that the first defendant has falled to prove that the:
property was Tha Lin’s. .

- 'The oral evidence tendered by Tha Lin. is that of 2 man of no
standing; . All that he can be said to have proved is that he might
- at oné time have worked some part of the land, but that be appeared

to have abandoned whatever he had worked. TFor seven years he

had not béen on the land. I do not think I need. pursue this ques-

tion of fact any further. It was not pressed on me that the findings

of the lower appellate court were wrong. ‘The ‘only point on which
© argument was seriously directed was as to whether the .plaintiff should
. be allowed- to -succeed in a title suit without bemg able to prove his
¢ title, all that he had proved bemg long possessmn, but for less than
i twelve years.

Counsel for the appellants relied on » Shema Churn Rov vs. Abdul
Kabeer (1) and Kedar Nath vs. Raj Nath (2). -In the former it was
held by Ameer Ali and Pratt, J. J. that where a person has been dispos-
sessed of his land and brings his suit after the expiry of six months from

(1) 8, C. W.'N. 158, (2) 3, C. W. N. 97
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the date of dispossession, he must prove his title and cannot succeed
merely on thé proof of long possession. In the latter case it was
held by McPherson and Stevens, J. J. that where the plaintiffi sets
up a title and asks for possession of a plece of land he must prove
his title and that on his failure to do so it is not necessary to put the
defendant to any proof of the title set up by him. :

But previous to these two cases their lordships of - the any
Council held in Ismail Ariff vs. Mahomed Ghous (3) that lawful
possession of land -is sufficient evidence of nght as owner as against
a person who has no “title whatever and who is a mere trespasser
Gangaram “vs. - The Secretary of State (4) is on-all fours with
the present case. . There the plaintiff ‘was in possession of certain
land; ‘and sued for a declaration that the defendant had no title to it
and that it was his.own property. Neither side was able to prove
his' title to the land. But the plaintiffi had been in possession for
ten years.and had built a shed on it It was held that no declaration
of the plaintiff’s title could be made but that on’ the authority of the
Privy. Council -case above. cited the plaintiff was lawfully. entitled
to the land and the shed thereon and a decree was passed in these
terms. In Bhagwan'sing vs. The Secretary of State (8) it was held
that possession is itself title in the absence of proof displacing the
presumption thai arises from possessmn The man in possession starts
-with this. presumption and it is, therefore, for the other.side to show,

. niot only that the former’s possession is not evxdence of his title but that
the. latter. has 2 superior title.

" For these reesons I would hold that that the plamtlﬁ is entitled to
a decreé declaring hat he is lawfully entitled to the land, and to this
extent I would vary the decree of the lower appellate court. As the
defendant,s—apnellants have not made out their claim to the land .
thev will pav costs throughout.

IN THE CHIEF COURT OF LOWER BURMA

' Cnm. Seconp APPEAL No. 191 or 1919.
U. NI TA . . .. .. " AepEr ANT.
o o T » bs. ) '
KO MAUNG o e ‘RESPONDENT,
L Before Mr. Justice Robinson. ‘ ’
" F of":ippe]laﬁt-«,-Mr'.‘ May .Aung.
B 2nd F ebruary, 1920.

(3) 20, 1. A.'99; 20, C. 834." (5) 10, Bom L. R. 571,
"(4) -20, B. 798.
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Burmese -Buddhist Law. Inheritancs. - Right of eldest son io ome fowrt?z
share of joint estate on the death. of the mother, when the father does 'not
rremmrfy o .

The eldest son has no right to a. fourth: share in the Jomt estate

on the death of his mother, unless the fatber remarncs, and he has '

to perform the duties: of the father. -
. Shwe Po vs. Maung Bein 8 B. L. T, 25 dlstmgmshed

 JUDGMENT.

ROBI\'SON, J—U Ni Ta and his wife Ma Dun had four chﬂ(hen
Ma The Byu, Ko Maung, Ko Kyain, and Ko Twe. Ma Dun died about
elght years before the suit leaving her husband and the four children
surviving her. The joint propelty of U Ni Ta and Ma Dun is said
to consist of 2 piece of paddy land worth about Rs. 1,900, and a
piece of gardea land worth- Rs. 400j- ‘There was no division of the
property after Ma Dun’s death between the surviving parent and
21410 250 U Ni Ta, Ma The Byu, and Ko Kyain sold the paddy.
land for Rs. 1,900, by -a registered deed of sale to the fourth and
fifth defendants apparenhy without plaintiff’s consent. Plaintiff Ko
Maung pleads that he is the eldest son of the family, and as such
has a vested interest in the paddy land sold to the extent of one
fourth since the death. of his mother Ma Dun, and while reserving
his right to.sue Tor his-alteged wme-fourth share in the garden land,
“he prays for a decree declaring that he is the orasa som, and that
he is.entitled to a fourth share in the paddy land, and that the
sale is inoperative to that extent. He further asks for partition
and delivery of this one fourth share. The first defendant U Ni Ta
" while admitting the allegations of fact set out in-the plaint denies
that plaiatiff had any vested interest in the land in: suit, or that
the sale was invalid to any extent. He pleads that plamtlﬂ’ is not
entitled to split up his cause of action by reserving his right to
sue for one fourth of the garden land, and lastly he pleaas that if
plaintiff is entitled to any share, he (the defendant) is entitled to
- deduct from that share two sums of money paid by him to two
-creditors of the plaintiff on plaintiff’s behalf. Several Qdifficult
questions of Burmese ‘Buddhist Law arise. It is to be noticed that
in this case it is the mother who has died, and that the e]dest child
is a daughter, and lastly that the father has not re-married.

The first court relying on the case of Shwe Po vs. Maung Bein (1))
held that U Ni Ta had an absolute power to dlspose of half of the
property, and that as only two out of the remaining children gave
their consent, the sale is. ineffective. over,the»remammg fourth. . The"
authority cited however was dealing.with a case where the father
had married again, and while there is nu question that the eldest
son could have claimed one fourth share on his father’s second
marriage, it is no authority for the proposition that he is entltled
to claim this share when his father has not remarried.

~ -~ AT m T 115
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The lower appeHate.court poinied out this necessary distinction
in respect of the ruling, and held that the present case would not
be governed by it, and. was governed by.ths case of Maung Seik
Kaung' and Maung Fo Nyein (2). Unfor tuna’cely that was also a .
case in whien the father had married again. At page 25 of the
report .it is said “The point of law still to be decided may be
narrowed down to the question what share can the eldest son claim
in the joint propertv of the parties, when the mother is dead, and
the father marriés again, and when there are, as in this case, dauo-hters .
as well as sons.” In concluding their judgment the learned Judges
say (page 28):—" It may not be very clear from the Dhammathats’
now available that' a son can claim a one fourth share from his
father when he lives separately, and when the father does not marry
again,” though this bhas been held; but we do not think it open tu
reasonable doubt that when the father does marry again, the eldest
son, especially if he be the eldest child, can claim a one fourth share
of the general joint estate of the parents. This is in accordance
with paragraph 2 of section 2 of Book X of the Manukyi, and as
shown above; it is not contradicted by the other Dhammathats.”
The learned judge of the lower appellate court says in his judgment
that he has not been able to discover where it has been held%that:
the eldesc son can claim his one fourth from the fathér when the’
father has not .remarried. U May Oung who appears for the
-appellant slso states that he has not been able to trace the authority
referred to, and I have not been able to discover it. There is thus
"no- authority for the proposition that where the mother dies, and

 the father has not remarried the =ldest son can claim a fourth share
of the joint estate of his parents from his father. . The Dham-
- mathats in" section 32 of the Kinwun Myingyi’s Digest, and the
extract from the Manukyi provide thet “the eldest son shall get
one male slave, one pair “each of buffaloes, one goat and one sheep,
and one piece of land, and if there is' no such. property he shall get
" forty seven and a half ‘ticals of silver, being their aggregate value,
but he cannot insist on such payment if the father has no silver. Should
the estate consist.only of lands the son shall get the land, but shall
not insist on getting the other kinds of property, or the value thereof
This is the law of partition when the father does not marry again.”
It is to. be noted that nothing is here said about his bemg able to
claim oneé . fourth share of the general joint estate left by his parents.
The othér Dhammathats ‘quoted in this section are all more of less
to the same effect, and none of them speak of one fourth share of
the joint m'opertv Several refer to his getting only such property
as ‘was given to him during the lifetime of “his parents. In the
absence, therefore of any authority to the effect that the eldest son
can claim ‘the usual oie fourth share of the joint property of his
parents, if his father survives and does not remarry, it appéars to
me to be impossible to hold that he has any such vested right in
the land that has been sold as would -support the present claim.
He is allotted that share becruse his father being dead, he is sup-
posed to take his place, and perform his father's duties and this

=

(2) 1, L.B. R. 23.
14 '
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ground does not exist when his father still survives. If the eldest
son is in a position to be able to claim a fourth share in the.general
joint estate, it is no deubt true that he is entitled to make the claim
at any time within the period of limitation gov.rning the suit, and if
thie surviving parent disposes of the estate it may be open to him to
claim that the sale or mortgage is invalid to the extent of his fourth
share, but where, as-in this case, he cannot enforce his claim to a fourth
share during he lifetime of his father, he has no such vested m’cerest
as would support the present claim.

For these reasons 1 must accept thls appeal and reverse the
decisions . of the courts below. The suit is dismissed with. costs
throughout. 2 ’

IN THE CHIEF COURT OF LOWER. BURMA.

. Crvir Revision No. 21 or 1920.

V. P. T. REDDYAR .. S .. ) Arpricant.
o T

V. R. M. ARUNACHALEN CHETTY .. .. REspoNDENT.
Before Mr. Justice Robinson, Offg. C. J.

For applicant—sr. S. N. Sen.
Forv respondent—Mr. Doctor

lgt.z dugust;. 1920

Cieil Procedure Code (Act V of 1908) 5. 73 {1) (b) rateable distribution of
proceeds of execulion sale. Rights of mortgagee in property sold in evecution
free of mortgage.

When property liable to be sold in execution of a decree is sold
free from mortgage under-section 73 (1) (b) of the code of civil pro-
cedure the mortgagee. has the ~ame interest in the proceeds of the
sale as he had in the property sold.. But to- enforce his interest he
must proceed by way of suit, and he cannot obtain an order for pay-
ment of the amount alleged to be due on the mortgage until hc has
obtained ‘a decree. : : .

JUDGMENT

ROBINSON, Orra. C. J ——Ramasawmy Chetty obtamed a money
- decree against the present petitioner. In execution certain immoye-
able property was attached. Respondent ciaimed a mortgage on that
property. The mortgage was admitted and the land sold free of the
mortgage. Pehtmner however denied the correctmess of the amount
‘claimed to be due. The court held quite rlghtly that this was a ques-

e RN s T 71
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tion that need not be gone into at that stage. Then respondent ap-
plied for leave to bid and to set off the amount due to him. The court
“held. that as the sale was to be free of the mortgage, he could not be
“allowed to set off, but permission was given him to bid. He repeated
bis application later, and the order was that ‘without going through
the accounts it was impossible to say what the exact amount due was.
Leave to set o was refused, it being pointed out that he was not a
decree-holder. The property was sold and respondent was the highest
bidder. He paid theé amount into.court. On 2nd January 1920 the
court sanctioned the payment out to him of the amount he claimed as
due on the mortgage. This was without: any notice to the petltxoner
Petitioner applies for revision of this order.

It ic not denied that the order must be set aside as tne mortgage
amount is disputed, and there has been no enquiry as to what is due,
but ‘Mr. Sen for petitioner urges that respondent must repay the
money drawn and cannot obtain an order for payment until he has
obtained ‘a decree. Mr. Doctor argues that an enquiry as to ths
amount due can be held in these execution proceedings and that
there is no necessity for respondent to biing a suit.-

Section 73 is ‘ntended to avoid the necessity for each one of several
creditors who hold decrees, separately appl} ing for attachment and
separately selling the property. Its object is to avoid a multiplicity
of proceeding and to insure an equitable distribution to all the credi-
tors by pitting them on the same footing. But it does not contemp-
late a rateable distribution betwe :n decree holders and any persons
claiming to be creditors but who have not established their claims
by proving them and obtaining a decree. Here even though the mort-
gage be admitted, the amount is strenuously denied, and yet the
mortgagee has been paid the full amount be clalms without any
enquiry into it, and without the mortgagor being given any opportu-
nity of being _heard. Proviso (b) ‘to the section lays down what the
result of a sale free of the mortgage is to be, and it gives the mortgagee
. the same interest in the proceed's of the sale as he had in the property
which is converted into morey." He has therefore a mortgage lien on
the proceeds and no more. To enforce that lien he must proceed in the
ordlnary manner by way of Suit.

Mr. Doctor refers me to two cases Purshotam Sidheswar vs. Dhondu ‘
Amrit (1) and Vishou leshlt vs. Narsingrav (2) These cases-
merely lay’ down that the executing court can enquire into the merits
of the mortgage claimed, and that, although the amount claimed is
in excess of the pecuniary limits. of his ordinary Junsdlctlon He
_does this in order to apply one or other of the provisoes. But these
authorities do mnot lay .down that as'a rzsult a mortgagee who. has
not . proved his mortgage claiia, and merged it in a decree, can share
in the sale proceeds. When the mortgace is denied the enquiry will:
be necessary in order that the sale proclamation may be properly
i aav up. Hla- Baw vs. S. K. R. Muthia Chetty (3). The order

(2) 6. B. 584 _ (s) 8 L. B.R. 275.
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is therefore set aside; and the money, should be refunded. If res-
pondent fails to do this petitioner has his remedy as laid down in
subsection (2) to'section 73. This apphcatxon 1s accepted Wlth costs,'
advocate s fee two gold mohurs. ’

I’\I THE CHIEF- COURT OF LOWER BURMA

Civi. REGULAR No ‘6. OF 1919 - P ‘
V. VAZ .. . o v . PLAINTIFF.
: vs. ' .
_ .MAi);DOX T i e v e ‘ 'DEFﬁ.wnxlf;;.

Before Mr Justlce ngg

For plamtlff——Mr Barnabas
For defendant—Mu: B. Cowasji.

. 22nd March; 1920

Promdent Famds Aet (IX of 189"‘) 3. 4 (2) Protection to "eposzts in
provident funds, rule 10 (3), assignment of l.n dént -fund of .
“ children.” - : : '

g .

All sums of money standing to the credlt of a subscrlber to a
government or railway prov1dent fund at the time of his decease, and
payable to the widow and children of the . subscriber vest in the
widow ~and children free from any debt or- hablh’cy mcurred by
the ‘deceased, or his widow ‘or children.

Under Rule 10 (8) of the General Provxdent Funé Rules the gov—

ernment is not bound to recognize any’ assignment of the’ funds to

_ any person other than the widow or ‘children.

Semble The ‘word c¢hildren, in the Prowdent Funds Act and Rules
means legltlmate children.

J UDGMEN T

RIGG, J .—The present dispute relates 40 a Sum of Rs. 8 4«59-19 8
bemg the amount accumulated to the crédit of the late J. A, Maddox
_in tte General Provident Fund: This sum has .been piid: into court
by the. accountant-general and ‘is clal, by. Mr. and Mxs Vaz, the
executors, of the w111 of the-late: J. . addox; to whom piobate was
-gracted in' Civil Regular No. 6..0f" 1919. " The- other claimants are
John Robert: Maddox, an illegitiniate son, to' whom the prowdent
fund was assigied by the deteased the 25th Deceinber 1915, and
his- widow. anid two -daughteérs who -clai they -are entitled -to it under
-the riles regulating the Genev_ v1dent Fund framed und_ Act
IX of 1897. wE . e

. An ObJ ectlon to the claim of the w1dow and her daughters has been
taken by the executors to the will on the ground that the applhcatmn
has not been verified -as. requn'ed by Order VI rule 14 Order VI
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rule 14 only applies to pleadings, that is to say, to plaints-and written
statements (see Order VI, rule 1). Apart from this objection how-
ever I think the present apphcatlon should be treated as one fallirg
within' the scope of .section 47 of the Civil Procedure Code which
provides for' settlement of disputes relating to - the execution, dis-
charge, or satisfactioni of .decrees hetween partles to the suit. The
widow and children were caveators in Civil Regular No. 6 of 1919,
and as the money deposited in the General Provident Fund is now
in the hands of the court there is no objection in my opinion to this
being dealt with as though it were a matter to be determined in exe-
cution of a decree in suit No. 6. The sum in dispute is not mentioned
in the will itself. Its devolution on the death of the deceased is
regulated by rules under Act IX of 1897. According to rule 10 of
the rrles corrected up to the end of March 1915, in the event of en
officer’s death before his retirement, sums to -his credit should be
divided between his widow and chlldrcn in accordance with any re-
quest he may-have submitted in the prescribed form, or be handed
to such trustees as he may appoint by will to administer for the
benefit of his widow or children, (b) failing such a request it is
to be divided between his widow and children to the cx-
clusion of adult sons or married daughters whose husbands
are alive. Sub-clauses (¢) and (d) of rule 10 are not relevant
to the present decision. The notes to that rule lay down that a
husband . may - be permitted to make a special application for
the exclusion of his wife from the benefits of the fund, if she has
been judicially separated, but in the absence of such apphcation the
widow should be treated like an ordinary widow and the sum to her
husband’s creédit should be divided in accordance -with sub-clause -
(b). Sub-clause 8 of rule 10 provides that government will not '
be bound by or recognise any ‘assignment which the subscriber niay
make for the disposal of .the funds standing at his credit to any
person other than his widow or ch1ldren, if -any wife or child be then
alive, unless. there are no children, ‘and only one wﬁ’e from whom the
subscriber has’ been Jjudicially separated

In the present case the deceased J.- A. Maddox has requested
that the whole of -his money be paid to an illegitimate son. This
was a request he was not entitled to make under rule 10, even if it be
assumed that an illegitimate son is a child within the meaning of
these rules. If he has not made a request for the division of the
fund between his widow -and the children the fiind is to be divided in
equal shares between the widow and the children in-accordance with
sub-clause (2). The present request made by the late J. A. Maddox
is ultra wires in that he has altogether ignored the existence of his
widow. I therefore hold the sum accumulated to his credit in the’
General Provident Fund should be divided between his widow and -
his children provided tlLey ‘are not adult sons or, married daughters
with husbands who are still alive. The-costs of the -application will
come out of the Provident Fund Advocates fees, two gold mohurs.

An appeal from -this. judgment bemg le First Appeal No. 78 of 1920
was dismissed by a Bench on the 26th July 1920—Editor B. L. T.
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IN THE CT-IIEF CGURT OF LOWER BURMA.
CrviL MISCELLANEOUS No 104 oF 1917 v
HO _SYEVV WAING e . .. APPL.ICANTT
vs.

P. R. P. L. CHETTY .. .. . RESPONDENT.
Before Mr Justlce Yountr .

For apphcant—-—Mr Vllla
~ For re§pondentf-jM1j. Brown-.

5th July; 1917

Civil Procedure Code (det V of 1908) 0. XXI r. 58. Iwaestzgatwn of
claims to atiached property. Powers of court

- In proceedings to. mvestlgate claims to. property under attachment
‘the duties of the court are.confined to investigating who was in actual -
possession at the time of the .attachment, and the court cannot go "
into the question whether the possession was fraudulent or v01d

ORDER

Youne, J.—This is an anphcatlon to remove an attachment.
Mr. Brown for the respondent says that prior to the attachment his
judgment debtor, father of the apphcant transferred thz property
to his son. -He has a perfect rxo-ht so to.do, though the transfer may
be found to be void under the proyisions of the Transfer of Property
Act. But I do not think it is for this court in a miscellaneous pro-
ceeding, when its duties are confined to ascertaining who Wwas in
actual possession at the time of »ttachment to go into the question -
£s to whether that possession Was fraudulent or voxd I think that
is. a matter for a regular suit. -

My, Villa has got. several Wltnesses, and the attachment must be
removed, and the respondent must pay the costs of these witnesses,
" and one gold mohur.

IN THE CHIEF COURT OF LOWVR BURMA

i Crviw SECOND APPEAL Ng. 150 oF 1919 _
A L S'V.CHETTY . .. .. .. Aesigexs.
. _ vé;. : » » . .
MAUNG KYIN KE PR .« RusPoNpENT .-
Beforé Mr; Justlce Maun«r Kin, '

'For appellant——Mr. Chari.
For- respondent—Mr Mya Bu,
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19tk July, 1920.

~Contract Act (IX of 1872) 8. 73. Compensation for breach of .contract, -
measure of damages. Contract for sale of goods. Purchaser’s delay in
taking delivery, ’

In a contract for sale of goods where the purchaser is tnable to
. take delivery won the day on which he was bound to take delivery

under the contract, and the vendor is unabl¢ to give delivery on the

day on which the purchaser is ready to take delivery, the measure of

damages is the difference between the. contract rate and the market

rate on the day on which the purchaser was ‘bound to take delivery

under the contract. :

~ JUDGMENT.

Mauvne Kin, J. »—The facts are simple. The point of law involved
is novel. I have not been able to find any diréct authority on it.
There. was a contract in writing for sale of paddy dated the 26th
July 1918. The plaintiff respondent was the buyer, and the defend-
ant appellant was the seller. The contract contains the stipulation
that delivery must be taken within ten days, and that if he could not
do that, the plamtlﬁ' the buyer, must pay the price of the paddy in full. .
It is also set out that the paddy was stored in a certain granary
and that the plaintiff was at liberty to take from whichever room he
chose. The 5th of August was the last day on which delivery was to be
taken according to the contract. On that day the plaintiff gave full
value for the paddy, but did not take delivery as he did not require
the paddy then. On the same day an endorsement ‘was made on the
contract to the effect that the plaintiff would take the paddy from
the eastern room.” The plaintiff took delivery on the 15th Septemher
when there was a shortage in delivéry of 3,20414% baskets. He there-
fore sued for damages on the basis of the market value on the 16th
September. The cefendant contended in reply tha they should be
‘assessed on the basis of the market rate on the 5th August. Both the -
lower courts have decteed the suit. The defendant appeals. The
question is which of the two contentions is right.

-The position seems to me to be this. . The defendant wanted to
give delivery on the 5th August, but the plaiutiff did not.require the
paddy then. and said he would take it later. It does not appear
to me that the performance of ‘the contract on the part of the defend-

“ant was by mutual consent ‘extended so_as to constitute a fresh con-
tract between the parties. The extension of the time for delivery
-wae-seade not for the' advantage of the defendant, but to suit the
plaintiff’s convenience. The plaintiff chose to take delivery on
the 16th September when the market was higher than on the 5th
August, when he should have taken delivery. Under these .circum-
stances, I -think it would be manifestly unjust that the defendant
should be held liable in darages on the basis of the market rate
on a date other than the 5th August. It is common ground that
he was ready and willing to give delivery on that day. The delivery
that was_given on the 16th September must be treated as if it had
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been made on the 5th August. It would be entirely different, if the
extension of time could be taken to be the result of a bmdmo- con-
tract giving rise to fresh obligations. I cannot find anythmv in
the Contract Act in support of the pla;ntlﬁ s contention. Under
these circumstances I think the defendant is liable in damages ‘on
the basis of the difference betweon the contract rate and the market -
rate on the 5th August, which was. Rs. 110/- The rete on the '16th

September-was. Rs. 17:;/—

I vary thé decree of the lower courts by passing 4 decree for
-Rs. 198/- with costs. The rest of the plaintifi’s claim is dismissed

with costs.

IN THE CHIEF COURT OF LOW’ER BURMA.

van. M!SCELLANEOUS Arrrar No. 47 or 1920.

MAUI\G SEIN THWE ... .- .. APPELLANT
, ) o vs. '

MA SHWE YI o .. ResPONDENT.
Lefore Robinson. Offg. C. J. and MacGregor, J. -

* For épi)ellant-—-Mr. May Oung.
S A = 3rd August 1920

" Burmese Buddhsst La-w, inheritance. Rzghts of step children to separate
property of step parents Breach of filial relatwns Burden of proof.

A stepson succeeds to the separa,te property of his step parents in
preference ‘to the _parents and ofher collateral relations by blood.

The Burden of proving that a child’s ‘rights have been lost by
breach of filial relations lies on the person allemng it.

Mere separate residence does not prove, or even set up an in-
ference of breach of filial relatons.

' JUDGMENT.

Ropinson. Offg: C. J. and MacGregor, J.—This is an appeal -
from an order grantma letters of administration to the estate: of
Ma Hla. Me, to her first cousin, Ma Shwe Yi. Ma Shwe Yi had
once before:-obtained . letters, but they had been revoked om. the
application of the appellant. Ma Hla. Me was married to. one,
Maung Pe. They had no children. On Maung Pe’s death she mar-
ried Po Nan Ya who had a son, the appellant. Po Nan Ya died six.
months after the marriage and there was no issue. Ma Hla Me's
father Maung Shwe Yin survived her but he also is dead now. Ma
Hla Me is sald to have left a louse worth, according to the schedule
ﬁled Rs. 500/-; and. according to respondent in her ewdenﬂe, 1500/-

. 000/- This house had been conveyed to appellam by Ma rIla
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“ Me by 2 registered deed, and appellant asserts that it is his pro-
perty and that Ma Hla Me owned no property on her death. Even
assuming that she left this house; however, appellant claimed that
as her stepson he i= her sole heir excluding respondent and other
collaterals, #nd that therefore letters could not be, and should not
have been granted to respondent.

The learncd additional district judge has apparently held that
on Ma Hla Me’s death her. father Maung Shwe Yin was her heir,
and he has treated this house as undivided ancestral_prbpe:ty and
I am unable to follow or understand his reasoning. The house was
the separate property of Ma Hla Me and on her death her heir was |
the appellant.  He was entitled to succeed to the exclusion of her
parents ‘and collaterals. . This was laid down in Ma Gun Bon wvs.
Maurg Po Kywe (1) and here is clear authorlty for it in the Manuo-vc
Book 10 section 6. :

This being so, it was clearly necessary that the lower court should,
have come to 2 finding on the point. Had that finding been in
favour of the appellant, letters could not have been granted to Ma
Shwe Yi, as under section 23 of Act V of 1881 she would not be
cntltled to any part of the deceased’s estate.

Mr. May Gung points out that there was no evidence that ap-
pellant - had not lost his rights by separate living and o« bench .of
filial relations. We are’ not prepared to assent to the view that a
man who has proved that he is an heir has further to prove that he
- has not broken off filial relations in such a case as this. It appears
to us that it would have been ior Ma Shwe Yi to allege and prove
this. - There is mot only no such plea, but there is ai admission by
Ma Shwe Yi that appellant supported Ma Hla Me up to her death.
Mere separate residence does mot now z days and by itself prove,
or ¢ven set up an inference of a breach of filial relations- such as
would deprive a child of his rights—Maung Kyaw Yan ws. Maurg
Po Win (2). It is there pointed out that it was for respondent to
charge filial neglect. For the above reasons the appeal is accepted
“and the letters of administration granted to Ma Shwe Yi are re-
voked.  Respondent must pay the appellant’s costs in this court
and in the court below, advocate’s rfees, two gold mohurs

Macgrego;, J~—I concar.

IN THE CHIEF COURT OF LOWER BURMA.
Crvin REQULAR No. 361 or 1919.
ASHA BIBI e e PLAINTIFF..
’ ' B . us. | A

‘MA KYAW YIN aﬂdv ;)thers . L - DEgENDANTS.

() U. B. R. 1897-01, IL. -66. .
(2) U B. R. 1904-06 Buddhlst Law. Inheritance. 1.
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Before Mr. Justice Rigg.

For plamtlff———Mr Burjorji.
For defendants—Mr. B. Cowasj} and Mr, Chari.

26th February, 1920.

Makomédan, Law. Inheritance, 'rights of non Mahomedan . heirs—Freedom
of Religion Act.  (XXI of 1850)—Scope of the Act.

Under Mahomedan law only Mahomedans can inherit from a Maho-
medan. The Burmese Buddhist relations of a Burmese Buddhist .
who had adopted -Mahomedanism cannot succeed to his estate on
- his death.

The Freedom of Religion Act (XI&I of. 1850) repealb the  provi-
‘sions of Hindu and. Ma_homedan Law which inflict “forfeiture of
rights or property by reason of renunciation of religion, or expul-
sion. from caste, but it does not give any person no'hts be never pos-
sessed under Hmdu or Mahomedan Law.-

‘KXhunni Lal vs. Gobmd K.rlshna 38. I. A. 87; 33, A 3ab refetred to. -
JUDGMENT.

Rice, J—The preliminary issue for decision m this case is
whether Eurmese Buddhists are entitled to share in the estate of a
Msahomedan deceased. The plalntxff claims to be the sister of the
deceased.. She is a pure Burman by birth and professes to have
adopted the Mahomedan faith. The first five defendaris are her
mother, and her sisters, and brothers who are Burmiese ‘Buddhists.
It is admitted that according to Mahomedan Law these five persons
are not entitled to inherit any portion of the estate of the deceased
by reason of their religious .disability. The only pvint argued at
the bar is whether that disability has been removed by the provi-
cions of Act No. XXI of 1850. Mr. Chari argues that as sisters
and brothers of the deceased the defendants would be entitled to
inherit were it not for their religious disability. Section 9 of Regu-
lation VII of 1832, of the Bengal Code, provides that * Whenever
in any civil suit the parties.to such suit may be of different persua-
sions, when one party ‘shall be of the Hindu, and the othér of the
Mahomedan ' persuasion, or where one or more of the partles to the
suit shall not be either of the Mahomedan or Hindu persuasion; the
laws of those religions shall not be permitted to operate to: depnve
“such party or parties of any property to whlch but for the operation

of such laws they would have been entitled.”  The pnncxple of this .

enactment was extended throughout the territories subject to the
~ Government - of the East India Company by Act XXI of 1850 by

which it -was enacted as follows:—* So.much of any law or ‘usage
- mow in force ‘as inflicts on any person forleiture of rights or pro-
perty, or may be held in any way to mpalr or affect any right of
inheritance, by reason of his or her repouncing, or having been ex-
cluded from the communion of any religion, -or being depnved of
caste, shall cease to be enforced as law in the courts of the East
. India Company Mr. Chari contends that it never could have béen
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the intention of government to curtail the principle of section 9
of Regulation VII, when Act XXI of 1850 was enacted. I am of
opinion that this contention cannot be sustained. As explained br
the preamble, the. object of Act XXI of 1850 is not to confer on
any party or’ parties a status which they would not have had by
Hindu or Mahomedan law, but to prevent a party or parties from
being deprived, of any property whlch but for the operatlon of such
laws they would be entitled to receive. The Act in my judgment
relates to cases of perverts or converts or persons who are-degraded
by Teason of thelr apostacy.—The defendants would only be ntitled
to a share as sistérs because they origifially came under the Maho- "
-medan law and professed the Mahomedan religion, and not merely
because they stood in a certain relationship to the person whose
property they claim a right to inherit. Mr. Chari has been unablc
to quote a smvle case in which a person, who has never been a Maho-
medan or Hlndu, or who cannot claim through a Mahomedan or
Hindu has been held entitled to succeed in inberiting as a Hindu or
Mahomedan. The scope of Act XXI of 1850 is clearly defined by
their Lordships of the Privy Council in Khunni Lal vs. Gobind
Krishna Narain (1). Their Lordships say, “ The intention in both
cnactments is perfectly clear; by declaring that the Hindu or Maho-
medan Law shall not be permJtted to deprive any party not belong-
ing to either of those persuasions of a right to property, or that any
law or usage which inflicts forfeiture of rights or property, or that
any law or usage which inflicts forfeiture of rights or property by
reason of any person renouncing his or her rehgwn, shall not be
enforced, the legislature virtually set aside the provisions of Hmdu
law whlch penahze renunciation of religion or exclusion from . caste.”

Mr. Chari’s claim on behalf of the Burmese Buddhists sisters fails
because he is unable to show that they ever had ‘any right to succeed -
otherwise than as Mahomedans, I decide the first issue fixed in the
negative. '

IN THE CHIEF COURT OF LOWER BURMA
CIVIL Seconp APPEAL No- 86 oF 1919. _
MAUNG DAW NA — R R " APPELLANT.
os. .| : ) A_ .
MA KAYA and one .- . ..  Ressopewws
' Before Mr. Justlce Maunv Kin. L

For app’llanf-—-Mr. Ray.
For respondant——Mr. Chan

17th January;. 1 921.

Limitation Act (IX of 1908) ‘¢ 5 extension of time, suﬁcwnt couse—s. 1z
exclusion of time taken n applymg for review. -

(1) 88, L A. 67; 33 A. 856,
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The fact that an application. was made for review . of Judgment.
is not sufficient cause for admitting an appeal after time, unless: the
application for review was made on good. grounds, and was presented
and prosecuted with due diligence. ;

JUDGMENT. . A )

Mauwne Kin, J—This is an appeal from an appellate decree of the
district court of Henzada. The objection has “been taken that it
is barred by limitation. The appellant clalms to be entltled to
claim the time taken by the district court in’
cation for review of the court’s appellaté Judgment If such time
is deducted, then thls appeal is w1thm time. :

The appellate court passed a decree: in favour of the plaintiff
respondents. The application for review which was filed 68 days
after the passing of thie appellate decree was on grounds which
were merely grounds of appeal. The district court 'summarlly re-
“"jected “the "application. In my opinion the summary rejéction of
the application was correct. The grounds of the application were
not grounds for review. Further the application was not presented
with due diligence, inasmuch as it was prescnted 68 days after the
passing of the decree.

~ In Maung Po Lu vs. Maung Kyin (1)'it was held by _Irwin J.
.that the fact that an application for review has been made is not
sufficient cause- for admitting an appeal after tlme, if the applica-
tion for review was not made on reasonable grounds. In Gobinda
Lal Das ws: Shiba Das Chatterjee (2) Mookerjee J. dealt with
most of the cases cited by Irwin J. and ‘with ‘some -other other cases.
On the facts of the case he came to the following fitdings: (1) that
the application for review was presented. with due diligence, (2) °
_that it was prosecuted with due diligence, (8) that it would have
been heard, and disposed of. within the time allowed for the appeal
from the decree sought to be rev1ewed but for the fault-of the judge,
(4) that the grounds on. which the review was asked were neither
frivolous nor vexatious, but prima facie proper and reasomable, and
(5) that the appeal from the Cecree was presented with due promp-
.titude. On these facts be held that it would be a proper exercise of
judicial discretion to allow the appeal to be admitfed.. Both Mooker- .
jee, J. and Irwin, J. cited Wlth approval the Panjab case Karm
Baksh vs. Daulat Ram (8). In the Privy Council case of Brij
Indar Smgh vs. Kanshi Ram (4) their lordships adopted the. general,
rule laid down in the Punjab case for the. exercise of the court’s
discretion in deciding what may be ° ‘ sufficient cause ” within the
meaning of section 5 of the Limitation Act The general rule- laid
down in the Punjab case is as follows:— The true guide is whether
the appellant has acted with reasonable dlhgence in the prosecution

(1) 1, L. B. _R.v313. . (4) 44, L A. 218; 42. L C. 43.
(2) 83, C. 1823. (5) 19, C. W. N, 1113.
(8) P. R. 1888 No. 183. ' ' :
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of his appeal. He ought to be -deenied to have so acted where,
after deducting the time spent in prosecuting with due diligence, a
proper apphcatlon for review of judgment, the period between the
date of the decree appealed from, and the date of presenting the
appeal does “not exceed the penod prescribed for preferring an .
appeal. “ It is clear that the application for review must have been -
a proper one, and it must have been prosecuted with due diligence.
In Sudhakar Raut vs. Sadasiv Jhatap Singh (5) it was held by
Holmwood and Walmsley J. J. that the time taken by the appellant
in an infructuous application for review will not be excluded if the
grounds of review were only O'rounds of appesl. :

In my judgment this point is concluded by -authority. The ap-
pellant having filed an apphcatmn for review on totally insufficient
grounds, the time taken by such an apphcatxon for review cannot

be excluded. It would be an improper exercise of the court’s juris-
diction to admit the appeal. It is therefore dismissed with costs.

IN THE CHIEF COURT OF LOWER BURMA.
Crviz Secoxp Appear No. 83 or 1919.
HAN SU. . '. .- . APPELLANT.
- - vs. | , |
A.T. K. P. L. M. CHETTY S BESI"ONDENT.
" Before Mr. Justlce Maung Km .

For appellant———Mr. Ba U.
For respondent—Mr A B Banerji.

17tn Jlmuary, 1921.

Transfer of Property det (I 4 of 1882) 5. 91 (f) who may sue for redemp-
tion, rights of attaching credotor _ .

Under section 91 (f) of the Transfer of Property ‘Act, an " attach-
ing creditor is_ertitled to redeem the attached property, but he has
no lien or charge on the property under’.attachment, as aO'amst a -
purchaser of the property at a sale under’a mortgagc decree to Whlch

he was not a party.’

J UDGMENT

Mavune Kin, J.—-—The plamtlﬁ' respondent obtained a money decree
- against Ma Myo and Ma Chit and in due course applied for sale of the
property in suit in. e¢%ecution. The defendant appellant claimed to
hold a mortgage on the property from Ma Nyo and Ma Chit and
applied to the court to have the property. sold subject to the mort-
gage. The court held an enquiry and rejected the application on
the ground that the mortgage was not proved to be ‘bonafide. About
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a month later the defendant filed a suit on his mortgage against
Ma Myo and Ma Chit in another court, and obtained a prehmmary
mortgage decree. ~ In the meantime the plamtlﬁ had proceeded with
thé execution case, and had bought in the - property. himself. Just
before the sale the ‘defendant asked that the. property be sold sub-
ject” to his mortgage decree. The application was not granted,
but by consént the bailiff was instructed to mention 2t the sale that
there was a 'mortgage decree upon the property, and- ‘that the
plaintiff in execution of whose decree the -property was sold,. was
not a party to the mortgage suit. After his purchase the plamtlff
was .put in possession ‘of the property. The defendant took steps
to have the mortgaged property sold under - his mortgage decree.
The sale of the propsrty had hewever to be postpaned in conse—
yuence of the present suit.

The plaintiff claims that by. his purchase he obtained a good
title to the property, and that the defendant was not entitled to
interfere with his rights. Both the lower courts passed a décree:
- in favour .of the plamtlﬁ :

The lower appellate court held that the plamtlﬂ' was a necessary
party to the defendant’s mortgage suit so long as plaintiff’s attach-
ment conhmed and that he was entitled to Tedeer. the mortgage,
and omithe: = ty of Ghulam Husain »s. Dina Nath (1) it held
that " the" defendans demee._should not operate. to defeat -the right
of redemption of persons ofher;than A3 sntmal partles to the mort-
gage suit, and that the attachment created w-charge in favour of the
"—'tts.a:hmz creditor, and that such charge emned in- favour of the
purchasei.. I%-therefore held that the plaintifi’'s possession should
not be disturbed as be had become owner by prrsmectdke Judicial
. sale. It accordingly dismissed the appeal. On -wefewence to the
case cited I do not find the learned judges Banerji and Nikemam J. J.
holding that in a case like the present the attachmg creditor hd 2
charge on “the attached property. Banerji, J. cites Suraj Bunst™
Koer vs. Sheo Pershad Singh (2) where on the facts of the casc a
charge.was. held to-be created in favour of the attaching creditor,
but that was a very different case frow the present. What was
held by Banerji; J. was that aa auction purchaser was entitled 4o
a decree for possession on- redeemmg the mortgage. This is quite
clear ‘from the following passage (at page 471) in his judgment:—
" “Therefore the plaintiff. in this: case acquired by ‘kis purchase
the right which Kali had to redeem the respondents’ mortgage on
the date on which the property was attached, and that right still
subsiets in the plaintiff. In- this view. the decree for: redemption
passed in favour of the plaintiff by the court of first instance was
a right -decree.” In Titali V. enkata vs. Vedvla Venkataramayya (8)
Sundara Ayyar and Ayling J. J. held to the same effect relying on -
the Allahabad case above cited. - These two® cases decide that a
private alienation by the miortgagor after the attachment-would be -
invalid as against the attaching ecreditor. Section 85 of the Transfer

gg §3,CA.1 ch'?.. @ s M M8
y Lo . . .
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of Property Act requires all parties interested in the property to be
made parties to the suit for sale on a mortgage. Section 91 recognizes
an attaching creditor as one who has by virtue of his interest in the
property.a right to redeem the property. A decree for sale in a suit
to which he was not a party is not binding on him, -He is therefore
entitled to bring the attached property to “sale under his attachment,
but if the- mortoaae is valid, and prior to his attachment, ne must
redeem the mortgage if he wishes to have the property.

It will be seen that the present is-a dlﬁerent case from those two
cases. Here the purchaser at a sale claims to have a charge on the
property, and to have the right to keep the property unaffected by
any rights the mortgagee may have under his decree. The plaintiff
in tbls suit, the auction purchaser ‘does ‘not ask to be allowed tc
redeem the mortgage. All he says is that the attaching court refused
to order a sale sub_]ect to the mortgage, and we are concerned only :
with the case as presented by. him. : :

In Shananda Chandra Pal ws. Sri Nath Ray (4-) Holmwood and
Chapman, J. J. held that although the attaching creditor is entitled
to redeem a mortgage under’ section 91 of the T_ransfer of Property
Act, he has no interest in the mortgaged property, and a purchaser
at the sale in pursuance of the attachment has no right to redeem the
purchaser at the sale under the mortgage decree or to resist his. pos-
session of the property. On the authority of Frederick Peacock ws.
Madan Gopal (5) decided by a full bench, and of thé Privy Council
of Motilal vs. Karrabuldin (6) the iearned judges held that the
attachment only prevents alienation, but does not- confer: any-title,
and that the attaching creditor does not by his-att4chmént obtain a
* lien or charge" on the "attached propcrty,wa'n&‘therefore a Fortiori ke

cannot hand any such charge~to-4le purchaser at auction. The
" learned judges pointed out that this distinction did not appear “to have
been put before: the ‘Jearned judges of the Allahabad _High Court in
Ghulam. Hu$ain vs. Dina Nath (1), but as stated above, I do not think
that ‘the learned judges of the Allahabad High Court decided that the
attaching creditor had any charge on the attached property by virtue
of the attachment. - The Calcutta case emphasizes the fact that the pur-
chaser ‘at the sale in pursuance of the attachment would not be: en-
titled to have the property without any interference on the part of
the mortgagee decree holder or-the purchaser at the sale undeér the .
mortgage decree merely because the attaching creditor - who should
have been a party to the morterage suit was “not made a pa.rty

For the above reasons the’ plamtxﬂ"s suit must be dlsmxssed and
this appeal allowed w1‘:h costs throutrhout

(#)11,C.W.N.81L.  {(6) 24, L A. 1705 25, C. 179.
(5) .29, C. 428, : : ) _
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IN THE CHIEF  COURT OF LOWER BURMA

vau REGULAR No 109 oF 1920

M. HAROON ‘ .. . e i ‘«PLAINTIF',F;
M. EBRAHIM .. .« .. .. Derenpanm
: . ‘Before Mr Justice Rigg. L

 For plaintifi—Mr. Das.
For defcndent_—Mr. McDonnell.

3

- 26Gth Julj, 1920.
Barnster, autl'ont Y to bznd, client by compromise or consent.

Barrlsters“practlsmg in Indian courts do so, not because they are
members of the bar, but because they are entitled under rules for’
the admission of advocates of the court, and are subject to the same-
liabilities as other advocates of the court.

A barnster practlsmc in Burma cannot bind his chent by a compro— :
mise made, or consent given without the client’s express authority.

J UD(JI\.'IENT.

RIGG, -J.—At the hearing I stuted that I would probably refer
the question-argued at the “bar for the decision of a bench of this
court, but after looking into the decided cases I think this course
is nb’_c_ nécessary. - The facts are not disputed. The suit of  the
plaintiff was one for possession under section 9-of the Specific Relief
Act. After the evidence for the plaintiff had been taken, I indicated
to Mr. Burjorji counsel for defendant, that I did not desire to hear
him unless I was convmced by Mr. Das that he could maintain the
suit. Mr. Das in the course of his address argued that-his client was
entitled to joint possession, to. which, Mr. Burjorji objected that the
suit had been brought tnder the Specific Relief Act. .- There apparently
had been a partnership between the parties, but they had quarrelled.
Finally after some discussion, Mr. Burjorji said that be would con-
sent to a decree for joint possession, if his client was given the costs
;of the suit, and Mr. Das agreed fo this proposal. Before the.decree
fwas drawn up Mr. Burjorji’s client objected to the compromisé on
he yround that it was drawn up against his instructions, and without
;lns consent. In the written statement, defendant denied that the

plaintiff had any right of occupancy of the premlses in dlspute, and

that plaintiff’s nghts were subJec* to his permxssmn - Mr. Burjorji

admits that. he made a-mistake-in -agreeing to a decree.for- Joint

possessxon, and says that he did not realise at the. time that. such a
compromise was not to. his client’s interest. He states that his client was

not in éourt when the case was compromlsed and that he acted with-

out instructions. The question at issue is whether Mr. Burjcrji's
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f nsent*‘ binds his client. The position of advocates practising in
this ¢ o/ rt differs in many respects from that ¢f counsel in England.
It has been fully discussed in the Full Bench case of A. P. Pennell
vs. J. A. Harnson (¥). Not only are barristers enrolled as advo-
cates of ‘the court, if they comply with certam.condltlons, bat
pleaders of the first grade may appear. Advocates ‘often join to-
gether as “ firrs,” the members of which may be barristers, or bar-
risters, and, solicitors, or vakils or pleaders. Advocates also perform
the duties of solicitors, and solicitors may plead in court. Mr. Pen-
nell claimed the right to sue for fees though he was ‘a’ barrister,.
and his right to do so was afirmed. -Sir Charles Fox said “ Prima
facie there appears to be no strong reason why one advocate should;
be under a disability not shared by a fellow advocate. It appears °
to me that when a barrister comes to this country, he elects to do sucl
work as any other advocate of the court may do, and he undertakes
the same liabilities as other advocates are subJect to, and he also .
acquires the. same rights as other advocates heve.” Briefly put the
argument proceeded on the ground that persons who practised in
the Chief Court did so, not because they were members of the English, s
Scotish, or Irish bar, but because they were entitled under the. rules%
for admission of advocates of the court, and. the court. would not;
recognize any lifference between the status and privilegs of. one}
class from those of another. Logically it follows that if- barristers
are permitted to compromisé. cases without special instructions or
authority, first grade pleaders may also do so. In Jagapati Mudaliar
vs. Ekambara Mudaliar (2) it was stated that in Madras it has always
been understood that a vakil has no implied authority to. enter into
a compromise on behalf of his client without express authority to
do so, and.the same rule has been adopted here in the' cas¢ of
pleaders ‘But the judgment points out that the English rule_ has
given rise to much litigation, and that many of the American colrts
admxmstermg English common law have declined to follow that rule.
The American case referred to in the judgment is not to be found
in the colirt hbrary Mr. McDonnell states that the American system
of ‘advocates is very similar to that prevailing in Burma, but I have
no means of verifying the -correciness of his assertion. Thenal
Ammal vs. Sokkammal (3) is anothsr case deiling with the _powers
of vakils to compromlse suits. The learned Judges referred to. &
decision in- Jagapati’s case (2), and said they were inclined-to agres"
that the English practice by which eounsel and solicitor are endoweq
with extensive powers to enter into a compromise should not be: u?
ported into Tidia. Mr. Das says that both the Madras cases were deci

ed on the ground that the vakalatnama did not confer upon the vakil
the power to_ compromise the_.case. The remarks. referred to are »
obiter, but they show that two benches of the Madras ngh Court
doubted the advisability ~f importing the English rule here. A first
grade pleader must file his authonty to. compromise a case, such-
authonty is not regarded as inherent in him:. But if he is regarded,
qua advocate of this court, 4s being on a similar. footing with the

1) 4 LB R. 55, at p. 59, T (8) 41, M. 283.-
& i e
15
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barrister, is there: -any. reason: Why he should ‘suffer under any dis-
' ise a case without . special authorlty to do se?
t necessary: to: decld s-.,questxon, as I am of
C _promlse m thls case. In
.elmsford (4)-2nd in Kempsha
st although covnsel had a2 gen

5 did 57

opinion that T
Swinfen ws.. Lox
the judges held -
promise, that:
Mr. Justlce B ack

’ »ordmarlly retamed
4 ) power. This rule
lald down in these cases was adopted iri Nundo Lal Bose vs. Nistarini
Dasi (7). The conditions, prevailmg in Calcuttaiare very different
from those in Rangoon But this-is not-the only limitation to counse]’s
power to ¢ompromise . that” has been . recognized “in - Calcutia. In
Carrison -vs. Rodrigues (8) a single judge sitting on the original
" side held’ that-where counsel after consultm(r with . his attorney and
client, compromised  the" case: against-'the. express- prohibition of his
chent the consent decree:miust. be set-aside. - In Holt ws. Jesse (9)
Mahns V. C. said. I ‘beg to- express ‘my’ opinion which I believe is
in conformlty with: ll the dases that have been cited, that if it shall
turn ‘out that by inadvertence of ‘counsel, by the careless consent of
plaintiff or defenddnt- himself, not fully knowing:, or considering
what he-is about, an.order given. by -consent- has’ prejudiced him in
2 manner which nelther heé’ nor"his advisers could have anticipated
at the time * * * * % % ‘that js. beyond his-authority, and nothing
could be more reasonable than that hlS client' should not be bound
by such consent: inadvertently giver.” A “similar view was taken in
Harvey vs. Croydon . Union  Rural ° Sanitary - authority (10). 1In
Neale -vs. Gordon .Lennox *(11) the factsweré .that the plaintiff
brought an attion-dee Jibel against her -aunt: She sgreed that the
action should be refeired Sw.mm arhitrator -on. certain: terms, but only -
on condition thet all imputafions’ on%er. chaxscher were publicly dis-
claimed in open court.. ‘Her counsel :whwiadid - no;-meake this limita-
tion of his authority known to the defenﬂants cou-J, agreed to
refer the action w1thout, )

be made and ‘enforced;
an_d'vto suggest to me

ou_ld not. go an, .
r bound bv fhe B

authority over justice:bet
" extraordinary proposition d
thé. person whose:character-i§ attacked nved bv this un-
authorized "act of -the: opportumty of. iting ~her ¢haracter in
pubhc seems so gross an mjustlce, that m)on the general Jurlsdlc—

(4) 187, B R, 1486. X .
- (5) 14, R. 866. C. A, = - F(9) 3, “Che D 177 at p 182.

(6) L. R/ 1. Q. B.3719.  (10) 26 Ch. D. 249.

(7) 21, C. 428. . .| (11) 1902 A: C. 465 at pp 469 and a2,
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tion that every court has over its. own procedure, this court ought
to refuse to allow the injustice to be committed.” Lord Macnaghten~
concurred and said “I do not think that thé court is entirely in the
hands of counsel, and bound to give the seal.of its authority to any
arrangement .shat counsel may make, when the arrangement is not .
in its opinion a proper one.” In Halsbury’s Laws of England it is-
said that in some cases where the matter is within the ordinary power

. of counsel, the courts have refused to enquire whether there was any
limitation to their authority when it was not communicated to the
other side, but that the true rule seems to be that the court has power
to interfere; that it is ot prevented from setting side or refusing to
enforce a compromise, and that the matter is one for the discretion of
the court, and that when grave 1n3ust1ce ‘may be done by allowing
the. comprondse to stand, the compromise may be set aside. (Vol IT
paragraph 668.)

Mr. Das arcrued that the questxon was one of principal and agent, but
that is what Lord Lindley in Neale’s case (11) declared to have been
the crroneous view of the Cowrt of Appeal. The order made by me
was made under the impression that the parties who had been partners
were consenting to it. It may be said that this case is dxstmgmshed
from Nedle’s case (11), because counsel in that case disobeyed in-
structions, but the decision of -the learned judges proceeded on the
grouund that a court has a general jurisdiction over its. owm proce-
dure, and will not give its sanction to .an arrangement it would not
have made if it had known all the facts. To lay down the rule
in Burma tuat a court will not consider the propnety of a compro-
mise made by counsel who has exceeded his instructions would be
disastrous. Mr. Burjorji has reconsidered his consent, and finds
that it will injure his client. In these circumstances, I have no .
hesitation in setting aside the arrangement made by him. His chent
must pay the costs,—two-gold mohurs - Notice will issue to M Das
dll(l to Mr. Burj orv for th(, further hearmo of the S-liitusa_u s SR

R S

IN THE CHIEF COURT OF LOWER BURMA.
Civir  MiSCELLANEOUS No 4@8 or 1920,
BURMA OIL COMPANY, LTD. .. .. .. Pmmm_f,
. vs. . A _ o
SAMPSON and one .. . .. Derixpant.
' Befcre Mr. Justice Rigg. - '

For plamtlﬁ'——Mr. McDonnell.
For defendants—Mr. Giles.

1jth September, 1920.
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Specific. Relief Act (I of 1387) ss. 5’)’ Injuriction to perform negative
agreément. Coniract for personal sermce—-Ingunctwn agamst third party.

Civil Procedure Code (Act V of 1908)* 0. XXXIX 8 3 E:cparte injunction
mthout ‘notice to opposzte side. )

)

V\’here a contract for persona} service comprises an express or
‘implied” negative. agreement, not-to serve -another firm during the
contmuance of the contract, the court can issue ai mJunctlon to per-
' form “the hegative agreement. In such a case the ‘court may also
issue an’ 1n_;unct10n acramst a thlrd party restrammor them from
employmtr him.

If the obJect of 0“r'amtmw ‘the mJunctlon is- llkely to be defeated
by delay, the court may grant an exparte injunction without notice
to the opposite party. : :

_ JUDGMENT. ‘

- Rrae, J.—The Burma Qil Company apply for an ‘inte'rlocutory

injunction fo restrain S. C.: Sampson from entering into the service -
.of the Indo-Burma Qil Company in contravention of his conmtract of
- service with the petitioners, and to restrain the respondent company
from employing him. By an agreement dated 28th February, 1918

Sampson contracted to serve the petitioners for a period of three

.years, subject to the following conditions relevant o the present case
: (1) that he shall not directly or indirectly, or in any way whatsoever
.give service, information or “advice, or in’ any. way b\,eom'> connected
. with- any other firm in Burma, (2) that he shall not acquire or seek °
to acquire aay mining, or other property, or right, for, or on.behalf

of himself, or any other person, company or’companies -in Burma,

(8) in the event of a breach of his obligations, he agreed to pay to .

the company a sum of £ 800. Petitioners state :that on”the 30th

January 1920, Sampso% tendered his resignation, which they refused
to-accept, and on 7th ebruary, the defendant company published a
prospectus stating that he has been engaged to develop their Yenan-

gyaung, propertles The defendant company was informed-. that
Sampson was still in the employ. of the Burma . Qil Company, but

- refused to dispense with his services. These. allegatlons were sup-
" ported by an affidavit sworn by Mr, Corfield, a partner in Messrs.
leay Fleming ‘and Company The defendant company took ex-
cepn,:on to the jurisdiction of this court on the: ground ‘that Sampson
was in Amenca, and that the leave granted by the deputy .registrar
for joinder of defendants under section 20 (b) of the Civil Procedure
Codi: was- given without notice to either defendant, ‘and ought to be
tevoked. ~An affidavit was filed by the local, manager “of” the defen—
dant company .in which it was stated that Sampson Was in America,
and that it was untrué that he was employed in Burma, and that his
work must be in Burma.  The defendant further said that he did not
know how Sampson came to. leave the serviéé of the Burma Oil
Company. There can be no doubt: From the prospectus of the Indo-
Burma Oilfields vompany that it is the intention of that company to
-employ Sampson in the development of their Yenangyauno property,
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and the advantaoes the company expec., to obtain from such employ-
ment are clearly stated in a letter dated 6th July 1920 from the
companys secretary to the sharcholders. This expression of their
intention is a sufficient foundation for an application for injunction °
as, there is a.threatened violation by the defendant company of the
exclusive right claimed fo Mr. Sampsons services by the plaictiffs.:
XXXIX rule 2 is as follows:—In any suit for restrammg the defen-
dant from committing a breach. of contract, or other injury of any
kind,........ the plaintiff may at any time after the commencement
of the suit apply to the court for temporary injunction, ete. - Rule
3 provides that in all cases, except where it appears that the object
of grauting an injunction would be defeated by the delay, the court
shall direct noticc of the application to_be granted to the opposite
party, This rule confers upon a court the povwer to issue an ex parte

injunction but only if the delay would defeat its object, if it was not
granted. Sce Hari ws. secretary of state for India (1). In the
preesnt case the ceparte injuction against Sampson is_asked for on
the ground that it is the declared intention of the defendant com-
pauy to commence proceedings in the early autumn of this year,
(see the sceretary’s letter of the 6th July) and the vacation of this
court (ttnndq until the middle of November.. This is in my opinion
sufficient - reason for proce°dmo' with the application, as Sampson
is not in Burma, and may arrive during the vacation of the cowrt.

Mr. Giles urges that the leave of the court to sue Sampson in
Rangoon should not have been - granted and that in any case notice
s]m_uld have issued Lo Sampson. It is'said that if Samps,on is employed
in Burma, nis work will be in Yenangyaung which is within the juris-
diction of the courts of Upper Burma. The ordinary rule of law is that
where a suit may be filed in more than one court, the plaiutiff may select
the forum in which to bring the suit. Section 20 dres not require
wotice to jssac to the other. defendants interested in - the- litigatioh,
who do not reside or carry on:business within the local limits of the
court granting lesve, whereas section 22 does require notice where
a defendant applies for a transfer of a suit to another court, where
more than one court has jurisdiction. Such transfers are usualb

granted on ’ch(, ground of expense,, and inconvenience. The defen-
dant company’s ofﬁces are in Rangoon, and there is no reason to
suppose that the parties will be put to expense and inconvenience
by reason of the trial being held at- Rangoon. It was obviously im-
possible to serve Sampson with notice. df the application for leave
to sue him here. Further, if an injunction is issued against the
defendant company to restrain them from employing Sampson, that
injunction can be enforced under Order XXXIX ‘rule 2 (8) by
attachment of the property of the company, and could therefore
not-be a brutum fulmen. -The question-arises ‘whether an injunction
can be made against the defendant company. Rule 2 provides for
restraining defendants thal commit an injury of any kind, and I
think it is clear that if Sampson is still the servant of the plaintiff
company, and the defendants propose to employ him, they are com-

(1) 27, B. 424 at p. 451,



230 " HE BURMA LAW TIMES. » {vor. xm

mitting an injury. There is precedent for issuing 12njunctlons il
these cases against third parties. In Stiff vs. Cassel (2) an injunc
tion was 1ssued to Testrain a firm of publishers from employing a
author who had contracted to write for another publisher only. Ii
Donnell vs. Bennett (3) a fishcurer contracted to sell all his fish t
Donzell, and to no. other person, but broke his contract, and sold th
fish to Bennett. The court granted an.injunction against botl
parties. These cases are authorlty for the issie of an injunctio:
restraining both parties committing an - mJury The issue of ‘sucl
an m_]unctlon as that now prayed for is clearly provxded for o
section 57 of ‘the Specific Relief ‘Act; and illustration (d) is expressl
in point. The High Courts of Calcutta and Madras have rule
this. See Burn and Company ws. McDonald (4) and Madras Rail
way Co., ws. T. Rust (5) and Subba Naidu vs. Haji Badshs, Sahil
(6). In Charlesworth ws. MacDonald (7) in which the cause o
action arose in Zanzibar; and which was decided according to Englis]
‘Law, the High Court restrained an assistant who had contra.cted £
serve a physician for three years, from setting up in practice on hi
own account. I do not think any useful purpose would be served bj
discussing the various English cases cited, when it seems to me tha
the law in India has been settled by letuslatlvc enactoient. But ever
in England an injunction has been issued to restrain a coafidentia
clerk from leavmg his employers during the period of his employ-
ment, and serving another firm engaged in similar employment.. Set
" William Robmson and Company lex}ted vs. Heuer (8). In that case
as in the present one, the company refused to accept the employee’s
resignation. I think the plamtlﬁ' company has shown sufficient grounc
to justify the issue of an interim injunction against both defendants
There will be an.interim injunction against Sampson to restrair
him from carrying on or being ergaged in any business of the defen-
* ant company relating to thelr property in oil in Burma; and agains
the defendant firm from employing him until the suit of the plaintiffs
lias been dlsposed of. Costs will follow the final result. The hearing
of the case should be expedited. C

IN THE CHIEF COURT" OF LOWER BURMA.
Insorvency Case No 91 -o¥ 1920
In re. MOOLLA DAW OOD AND SONS COMPANY INSOLVENTS.

On the petztzon of J AND F. GRAHAM AND COMPANY
: Before Mr. Justxce ng,,

For petitioning creditor—Mur:.. McDonnell
For debtor—-Mr Giles.

(2) 106, R. R. 943, . (6) 26, M. 168.

(3) 22, Ch. D. 885. . (+) 28, B. 103.
(4) 86, C. 354. : (8) 1898, 2. Ch. D. 451.

{5) 14, M. 18.
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Qoth J uly 1920.

Presulency Towns Insolvency Aet (111 of 1909) s."94. Power to stay pro-
ceedings, sufficient reason, pendency of appeal froz wdgment

When a petitioning credltor s debt is founded on a '_]udgment the
pendency of an appeal from the judgment would, if the appeal is
bona fide, be a sufficient reason for staying proceedings on an in-
solvency petition under section 94 of Presidency Towns Insolvency
Act. :

ORDER.

Rm(., J -——T}m is an appllcatlon by J. and F. Graham and Co.
for the ‘adjudication of Mulla Dawood and Co. as insolvents. In
Civil Regular No. 21 of 19i5 the petitioner obtained a decree against
Moolla Dawood and Co. for more than thirty four lakhs. The act
of insolvency on the part of the judgment debtors is admitted. The
questions argued at the bar are (1) whether the court has power
to stay proceedmcrs on terms, because an appeal has been filed, and.
(2) if it has such power whether it should exercise it in favom of
the insolvents.

Mr. McDonnell argues that there is no provision in section 18 of
the Presidency Towns Insolvency Act that corresponds with section
7 (4«) of 46 and 47 Victoria cap 52, and asks me to infer from the
omission that the Indian legislature deliberately refrained from con-
ferring on courts in this'country'power to dismiss or stay a petition
by a creditor on the ground that an appeal has been filed. Clause
4 of sectionn 7 refers to acts of bankruptey resulting from failure to
comply” with a bankruptcy notice; and such notices are unknown in
India. They are specially provided for in clause (g) of section 4 of‘
the English Act, but find no place in section 9 of the Indian Act.
This suﬂicxcntly cxplains the omission. Mr. McDonnell further
argues that section i3 (4) (b) was not intended to cover the case of
a court staying an adjudication order because an appesl is pending.
That clause is as follows:—* If the debtor appears and satisfies the
court that he is able to pay his debte, or that he has not committed
an act -of insolv_ency, or -that for nther sufficient cause no order °
ought to be made” the court shall dismiss the petition. In exparte
Lennox (1) it was held that if it is proved that a decree obtained by
a creditor with his debtor’s consent was a. collusive decree, that
would be sufficient cause for- the -court to cxercise its discretion.
Other instances of sufficient cause are that the proceedings are
being used for purposes of extortion, or improper presstvre, or are -
vexatious or oppressive, or constitute an abuse of the process of the
court, or that the proceedings would be useless and adjudication a
vain thmg See Baldwms Law of Bapkruptcy 10th edition page
155.

It has been urged that the present proceedings are launched solely A
in order to prejudice the appeal. The creditors deny this; and the

T (1) 16, Q B. D. 815
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affidavits filed ‘do not afford sufficient grourds for commg to a ﬁrm
conclusion that the proceedings are merely oppressive. "Section 94
of the Act does however provide that the court may at any time for
sufficient ‘reason make .an order staying the proceedings ' unider an
insolvency petition, either altogether or for a limited.‘time, on such
terms and subJect to such condxttons as the court thinks" just. The.
powers thus given are very wide, and I have no doubt that a discre-
tion is conferred on ‘the court to-stay proceedings for good reasons
"if an appeal is pending. In exparte Heyworth (2) Baggalay L. J.
said that it had always been the practice that when a petitioning
creditor’s debt was founded on-a judgment and an appeal was pend-
ing, it;was a matter for the discretion .of the registrar whether he .
would at once adjudicate the debtor a bankrupt or stay the pro-

ceedings. He laid down that thé essential matter to bé considered

was whether the appeal was a bona fide one or not, and whether it

was possible that at the hearmg the debt might be got r1d of altogether.

Bowen L. J. said that. as lorig as the: reglstrar might reasonably have
come to the conclusion that’theré was a reasonable ground of .appeal,

it would be monstrous to miake a recéiving order when the appeal was®

pending. A similar rule was - laid down in In re Flatau (8) in

which Lord Esher said that when an appeal 2gainst a _]udoment had

been lodged, the ‘registrar must take into consﬁe-ahon thé circum-

stances of the case, and say whether ‘in the particular case the lodg-

.ing of the appeal calls upon him to postpone the hearing of the

petition. This discretion is to be exercised judicially. A court of

bankruptey may in certain circumstances go behind a judgment,

when it has been obtained by fravd, collusmn or mistake, but that

does not bind a court to rehear the case as a matter of course. ' In

the present case the trial lasted for nearly five years, and the argu-

ments before  my brother Robinson for many days. Graham and

Company . were agents for shipping rice on Moolla “Dawood and

Company’s account. When they were called to account by Moolla

Dawood, and a claim was made against them fou twenty five lakhs,

Grahams filed a counterclaim for. a much larger sum. Graham.and

Company’s. books had. been -falsified, and they relied on accounts

compiled by a chartered accourtant from -the original vouchers, and

bills.. I.think I am correct ir saying _that Graham - and Company

admitted that even some of thesé, may be, did not represent the real

transactions between the _parties, as for example, ‘4 sum was shown -
as ‘advanced against rice, whén no rice was shipped. L do not pro-

pose as- a Judge sitting in an insolvency proceeding to go behind the

judgment of Robinson J. It is. su{ﬁcxent to say that in my opinion

the case which was a-very. comphcated one, is certainly a case where

. thiere should -be no interference. with .the - right of appeal I. stay

the  proceedings, with leave -to appeal, and ‘will hear consel as to

what: terms- -and condltlons should be. imposed. -

After hearing counsel the following. order was passed:—

(2) 14, Q. B. D. 49, (8) 22, Q B. D. 83 at p. 85,
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Rice, J—The parties.have agreed that the terms imposed shall be
that Moolla Dawood and Sons mortgage any assets they have in favour
of the Chief Judge of this court to secure the carrying out of any
orders-that may be passed at a later stage of the proceedings. A&
fortnight is allowed for drafting the mortgage..

IN THE CHIEF COURT OF LOWER BURMA.
Crvit Revisiox No. 91 oF 1920.

CHAING KA oo .. . APP]"JCANT.

K . ) . vs. .
SHWE OK e ... - .. RespoNDANT.

Before Mr. Justice Maung ¥in.

I*or appllcant~—1\h Chari.
For respondent—NMr. Bomanji.

23rd November, 1920.

Suecession Certificate det (No. VII of 1889) s. 4. Pa 0of of re¢préesentative
title a condition precedent to recovery of debis.

Section & of the Succession Certificate Act does not authorize a -
court to dismiss a suit in the abuence of proof of representative title
in the plaintiff, but it prohibits the court from passing a decree .
except on production of such proof. A court should therefore allow
plaintiff a reaaonable time to obtain the necessary proof. o

Maung Po Kyi vs. Ma Nyein II. U. B. R. 1892-96, 638 folloiyed;

JUDGMENT

Mavne Kin; -J.—The petitioner sued the defendant on a promis--
. sory note. . In his amended plaint (paragraph 5) he states that

Kyu Shein whose name appears along with his on the promissory note
was a minor son of -his who had no beneficial interest in the. pro-
missory note, but_that his name was entered simply as a matter of
convenience. -Kyu Shein died before the suit.. :

The parties were heard on the only issue, Whether the defendant B
executed the promissory mote, and borrowed the money.. At the end -
of the argument the defendant’s pleader raised a point which had
never been heard of in the suit, viz whether the plaintiff could get a
decrec on the promissorv note without bringing on: the record the
legal representatives of his deceased son.  The trial court held that .
as Kyu Shein had no interest in the promissory mnote, there was no.
necessity for havm«r his legal representative on the record, and passed.
a decree in favour of the plaintiff.” On appeal to the dls«tnct court the
defendant succeeded on -the point above noted.
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Section 4 of the Succession- Certificate Aet says No court shall
pass a decree against the debtor of a deceased person for payment
of his debt to a person claiming to be entitled to the effects of- the
" dec=ased person, or to any part thereof....... .5 .u.... except on
the ‘production by the person so claiming a succession cortificate ”
other authority mentioned in the section. In Ma Sein Nyo ws. Ma
Mai Tu {1) Mr. Justice Fox held that a court cannot pass a decree,
provisional or otherwise, against a debtor of a deceased person for
payment of the debt to any person who does not hold a probate, or
letters of administration or. a succession certificate. A ruling of
the Judicial Commissioner of Lower Burma was cited in support of the
provisional decree, and Fox, J. said “I respectfully decline to fol-
low the ruling above quoted so far as it authorizes a provisional
decree being passed contingent on the production of letters of ad-
ministration or a cjtertlﬁcate under the Succession Certificate CAct,
within a future period and he set aside the decree. In the case
-before me there is no such decree. The point is what the lower

appellate court should have done after holding that the production .

of a succession certificate was necessary. I think the lower appellate
court should have given the plaintiff an opportunity of producing a
certificate within a specified time. I do not think it is permissible
to a court to dismiss a suit in the absence of a succession certificate
" or other authority mentioned in section 4 of the Succession Certificate
. Act: InC. A. M. Chetty vs. Maung Po Yan {2) before Twomev, J. the
.question was whether the nlamtlﬂ" could get a decree on the joint

[~

claim of bhimself and his foe who had dled without bringing her _

legal representatives ‘on the record, or producmcr a succession cer-
tificate. Twomey, J. held that such -a decree could not be passed,
but observed ¢ seeing that this objection. to the daim was not taken
in the court of first instance I tkink the suit should not have been
dismissed, but the plaintiff should have been granted u reasonable
time to obtain a succcssion certificate.” As pointed out in Po Kyi

. Ma Nyein (8) “section 4 of the Succession Certificate Act does
not bar a sult but only prohibits the granting of a decree in the
absence of a certificate or other authority as mentioned in the sec-
tion.” Thus it is clear that the lower appellate court should have
given the plaintiff an. opportunity of getting ome or other of -the

authontles ‘mentioned in the Succession Certificite Act. But I do-

not think it is really necessary to  decide -whether the ‘Tequire-
ments of the Succession Certificate Act should ‘have been comphed
with iu this case to enable the plaintiff to get the decree. . The

defendant should have raised the defence in his written statement'

" that there being two payees, one of whom was dead, the living payee
could. not brmo a suit without complying with the provisions of the
Succession Certxﬁcate Act, and -he should have put plaintiff to strict.
proof of his allegation in paragraph 5 of the amended plamt. Having
done neither of these two things he must, in my opinion, be taken
to have waived the pomt and it has never been argued, that if Kyu
Shem had no interest in the promissory note, it would still be neces-

(D 2 L. B. R. 164, @ U. B. R. 1892—96. 635,
(2) Civil Revision No. 67 of 1913. <
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sary to add him or his degal representatives. I think the view of
the trial court is correct.

The.learned counsel for the respondent urged with repeated em-
phasxs that if there was any error, it was mere error of law, and as
such is not subJect to revision by this court. I think there wazs no
error of law properly so called, bit there was_an absence of atten-
tion paid to the point which should have struck any court. The
learned judge of the lower appellate court, was not aware -of the
existence of paragraph 5 of the amended plamt at all, because he
says that the allegatlon does .not appear anywhere on the record.

The application is allowed, and the decree of the trial court is
restored with costs. :

IN THE CHIEF COURT OF LOWER BURMA.
CIVIL EXECUTION No 210 or 1920.
S, R M M C. T. CHETTY C. .. APPLICANT.
vi, '
BOWSINGA .. .. e RESPONDENT.
Before Mr. Justice Rigg. V
For applicant—Mr. Rutledge and Mr‘ Das
For respondent—Mr Gﬂ,.,s

: N
8th September, 19

Civil Procedure Code (Act V of 1908) $. 38. Court by which decree may
be executed, concurrent execulion m two courts. 0. XXI, r. 26. * When

court may 3tay execution.

A decree may be exncuted in two or more courts, but if simultaneous .
execution in two courts is likely t6 result in hardship to.the judgment
-, debtor, the court to which the decree has been sent for execution

‘may stay evecution under Order XXI, rule 26.

- Saroda Prosaud ws. Lutchmeeput Singh .14 Moore, TI. A 529 fol-
lowed. A

JUDGMENT.

Rice, J—The S. R. M. M. C. T. Chetty firm obtained a_decree.
in Civil Regular suit No. 310 of 1915 against the respondent for
Rs. 22,500/~ with interest at 6 per cent per annum. On the 27th
December 1917, Rs. 2,000/- were paid towards. satisfaction of the
decree. In June 1919-the decree was transferred to the High Court
at Calcutta for execution with the usual certificate and no steps were
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taken to execute that decrce. - On: the 25th-August 1920, an apph—':
cation was made to this court for execution of the decree by.arrest
of the judgment debtor, and a further application was made for the

attachment and sale of certain propertles In Civil Execution case

No. 340 of 1920 Sir Charles Fox-in passing orders or: an. apphca-' '
tion for execution said: “the decree having been sent -to. another
court for execution, it is not in my opinion: open “for_this court to
make an order for execution until this decree is returned.” The

" deputy registrar has referred the _question ‘of whether the apphca-,
" tion for execution in Civil Execution Case No..210 of 1920 can be -
proceeded with in view of the order of Sir Charles Fox. The ap-

plicants contend that the order was passed without the point benig‘

argued and is contrary to the decision of the Prny Couneil in

Saroda Prosaud Mullick ws. Iutchmeeput Singh Doogur <(1) and is

not therefore binding on me. - It is doubtful Whether the order of
2 single judge on the appeliate side is binding on.a judge sitting on |
the original side of this court, as.appeals- from such decisions lie to
z bench of two judges. It is unnecessary to decide this point if

the ruling of their lordships applies to exeecution proceedings under -
“the civil procedure code of 1908, as all courts in. India are bound -
by relevant rulings of the: Judlcal committee. In the case cited,

which was decided under the Code of 1859, their lordships held

‘that there was nothing.in the pronswus of that Code to prevent a -
* decree being executed simultaneously in two or more distriets. The
only other case .dealing with the point under reference is, so far

as I know, that of Krishto Kishore Dutt ws. Rooplall Dass (2) in -
which the ruling of the privy council was held to be decisive: on the
question” under discussion, and was stated to be-in accordance’ with
several decisions of the court This case was- décided under the
Code of 1877, and the Code of 1882 made no difference in the pro-
~cedure, and in Calcutta the practice of allowing simultzneous execu-
tions to proceed was followed, subject, of course, to the exercise of
the judicial discretion of the court. The objection- to the simultane-
ous execution of a decree in two courts is that the judgment debtor
may be harrassed and may sufier injury from unmecessary proceed-
" ings. Provision to -alleviate any- bardship Yikely: -to result from
.simultaneous execution is made in Qrder-XXi zaule 26 which enables
a judgment debtor to_apply to-a court to which a decret hes:deen
sent for execution to stay its proceedmgs It is stated hgwever in
a note to section 38 of the code of civil procedure by Messrs. Amir
Ali and Woodroffe that’ although the legality .of concurrent execution
was recognized, in practice, it was not generally carried out. It is
argued that. it was intended to abolish concurrent execution, when the
present code was introduced, and section 46 is cited as proof of- +hat
intention. Section 46 gives the court that has passed the decree power
to issue a precept to another court to attach specified property, such
‘attachment to be in force for two months, ‘or any longer period directed
by the court issuing the precept. This section' merely provides: for an’
interim attachment of property by precept, and such “precept could
be issued in anhmpatlon of a decree transfen'ed for executlon. ‘Order

(1) 14 Moore I A. 529. @) 8 c. 687. T
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XX rule 5 provides that where a4 court to which a decree is sent is
situate in the same district as the court thot passed the decree, 2
direct transfer of the decree can be made, but in other cases the
transfer must be nade through the:district court. Rule 6 pro-’
- vides the procedure for the transfer of such decrees. It is obvious
that the transfer system involves delay, and I do not think section
46 was“enacted for any other purpose than to avoid delays and pro-
tect decree holders. I am unable to find any thing in the new Code
to prohibit concurrent executions. It is a matter for the discretion
of the court to direct or to refuse concurrent execution. In the
present case the judgment- creditors state that no steps have been
_ - taken to execute the decree in Calcutta, and that they will ask for
" the proceedings there to be closed. In these circumstances there
can bz no objéction to execution of the decree at Rangoon I make
no order as to costs of this reference.

“ IN THE CHIEF COURT OF LOWER BURMA.
C;vn. First ApPEAL N o. 92 or_1907.
UTCHMI AMMAL and one .. .« ApeErians.
| _ vs. o _ |
NARASAMMA and others .. .. . .. REséo,Npml«,T.
Before Sir Charles Fox. Kt., C J. and Irwm, J - |

~ ¥or appellants——Mr N. M. Cowasp. x| saerEe.
For respondents—Mzx. Ormiston. AN

2th J. anuary‘,"1909.
Administration suit, power of court to dmde qtte:txom af title to propcrty

In a suit for the admlmgtratlon of the estate of a deceased personl

tate. ,  ‘method .of recovering ,prc
.would be vs.ult o e ”gc

JUDGMENT,

Fox, c.J —Thls and the connectca appeal ‘No. 98 of 1907 are
from an order in an usdministration. suit in which the estate of
Mr. R. Narainsawmy Pillzy is being administered under the direction .
of the court. An admlmstratlon decree - was made by consent. -
Amongst the accounts ordered to be taken was one of the ptopertles
both moveable and inmoveable left by the deceased. A commissioner
was appointed, it being understood that any question involving rival
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claims between the executors and the estate might on the apphcatlon
of either party be referred to this court for dec1smn.

On taking the accounts the commissioner weut into the questlon_
of whether lands which had been purchased by R. Nm-amswa.my,a
but the conveyances of which had heen made in other persons’ names
belonged to his estate or not, and reported that' they, belonged to
-Narainsawmy and to his estate. Objections were taken to his

- having gone into questions of title to the lands, and after con-

_sideration of ‘the objections an order was made declaring that the - :

lands formed part of and belonged to the’ estate.

On appeal it is urgPd that the commissioner should not have
gone into the question of whether the lands belonged to the estate,
and that the learned judge had no jurisdiction to declare them part
of the estate. I do not think the first objection valid. The com-
missioner had to enquire. what the immoveable property. consisted.
of, and if one party alleged that the properties belonged to the
Aestate, amd-others denied it, it was proper for him to enquire into
the matter, and to report to the court the result of his enquiry.
The declaration, - however; by the court that Ah t.,._,:dlspu*ed lands
‘were part of the estate, > me not Y Justified
1t is true o doubt that (except one) claxmmg the
Jands adversely to the estate were parties to the suit, but none
of -the lands were in the possession of the execwtors as such, or
of ‘the receiver, and most of them were outside .of the Junsdlctlon -

~ of the court. The proper method cf reco ring ‘the lands for the
estate would appear “to 'be“by- regular PIOper CotiFts -
against” the persons who ‘claimed, and possessed the lands respec--
. Each hLad a right to have: the q of his title to the-
"he had, dealt with separately, and in due course of law, I.
would allow .the appeal, and would modify the er of the 3rd
July dividing” the, schedule to ‘two, oue to be for the
i ” ' “be for
he . éclaration ™ a§"ts - mmoveable"'pro—
. perty formmg part of the estate, the- word “First™ should be in-
serted before the word schedule. After ‘the . clause contammg such
- declaration a clause as follows should be mserted “It_is £
declared that there is :

PP
'“‘5?'"‘“})*211& by the receiver out of the estate funds ln hls hands. Ten .
gold mohurs ‘are a.llowed as advocates f\,es

.

.Irwm, J .——_I concur. .’
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IN THE CHIEF COURT OF LOWER BURMA.
_ Criminar Appear No. 681 o;‘ 1920.
BA SHEIN 2 .. e e v - APPELLANT.
Vo'

KING EMPEROR .. .. .. .. RESPONDENT. '
Before Mr. Justice Rigg:’

For appellant—Mr. Giles and Mr. McDonnell
For respondent—Mr. Keith. '

80th August, -1920.

Fvidence Adet (I of . 15’72) s. 92. Exclusion of evidence of oral agreément,
promissory note for money advanced, oral agreement to supply paddy.

Penal Code (dct XLV of 1860) ss. 24 and 25 dishonestly, fmdulently
$. 417, cheating s. 420 cheating and dwhonestly inducing delivery of property.

Section 92 of the Evidence Act applies only to cases where all the
texms of a contract have been reduced to the form of a document, and
excludes oral evidence to vary the terms. -

A promissory note is generally taken as a security for an advance,
and does not contain the terms on which the advance was made; and
the fact that a payment was secured by a-promissory note does not
exclude oral evidence of the terms and purpose for which the advance -
was made. . .

Po Yon vs ™ohr Brothers Company 6, L. B. R. 38, and Jadu Ra‘b .
vs. Bhubotaran 17, C. 173 followed.

The word “ dishonestly ” in section 420 of the Penal Code implies
a deliberate intention to cause wrongful gain, or wrongful loss, and
vhen this is coupled with cheating ‘the offence is pumshab]c under
iection 420 of the Penal Code.’ The word fraudulently is not used in -
section 420.

Se(.tmn 417 covers cases of cheating in which though there is fraud,
there is no iatention of causing wrongful loss, or wrongful gain.

The word fradu]ently does not necessarily imply- deprivation of
roperty. ) .

JUDGMENT.

Ricg, J.—The appellani Ba Shein has been convicted by the western
ubdivisional magistrate of Rangoon under ‘section' 420 of the Indian'
‘enal Code of havmg cheated Mr. Ballantyne and dlshonestly induced
im to deliver a sum of .Rs. 15,000/-. Mr. Ballantyne is an assistant
1 the London Rangoon Tradmg Company and Ba Shein is a dealer
1 paddv ‘to whom were advanced large sums of money to buy paddy
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for the firm. The complaint séts out that on4he 14th March 1919 Ba
Shein told Ballantyne that he had 50,000 baskets of paddy in Henzada
district for sale and that the paddy was ready for delivery. On’ this
. representation Mr.. Ballantyne advanced Bz Shein a sim of.
Rs. 25,000/-. The accused delivered 5960 baskets: of paddy agamst
the 50,000 baskets by the 22nd April, on ‘which day he asked Bal®
lantyne for a further sum of Rs. 15,000/- and stated that paddy
sufficient to: cover Rs. 25,000/~ already advanced was. on its way to
Rangoon and that he requlred the additional advance to pay for.
paddy already purchased.in conmection with the contract. It was.
‘alleged that it was untrue that paddy sufficient to cover Rs. 25,000]-
was on its way to Rangoon; and, that after receiving the additional
Rs. 15,000/- the accused failed to supply any more paddy. The
niagistrate Lelieved the case for the prosecution, and>an appeal
against his finding and sentence has been preferred both on the facts
and on pomts of law.. :

I will deal with the question . of admlSSlblllty of the oral evidence
before’ discussing -the facts of the casé. 'The appellant -signed two .
promissory mnotes’ in favour of the London Rangoon Trading Com-
pany- for the sums of Rs. 25,000/- and Rs. 15,000/ advanced to
him, and. it is argued that no oral evidence is admissible to prove
.the contract entered into between the parties, as the contract has
been reduded to writing in the shape of these two- promissory notes.
The case of J. Reid ws. So Hlaing (1) is relied upon as authority
for "this proposition, and it is contended that the later case of Po
Yon ws. Mohr Bros. and Co. (2) has been wrongly decided.. The
point ‘referred for decision in the full Bench.case was whether in
a case where ‘a prosecution is instituted on the complaint of a private
" person, section 92 of.the Evidenze Act precludes oral evidence from
* being recorded. for the purpose of varying, or. addirf-to the terms
of a contract between the complainant and the accused when they have
oeen reduced to writing. Sir Charles Fox answered the reference
by saying that no oral evidence was admissible for the purposc of
contradicting, varying, or adding to the terms of the writtén contract
unless it came under one or more of the provisoes to section 92 of the
Evidence Act. I agree with Mr. Justice Ormond in thinking that this
decision did not go so far as to decide that the making of a Jpromis-
sory mote by way of security for a sum.of money advanced or given
to the maker would shut out oral evidence about the" purpose for which
the money had been given. Section 91 of the Evidence ‘Act provides
that when the terms ‘of a contract have been reduced’to the form of
a document no evidence should be given in proof of ‘the terms of such
contract, except the document 1tself Section 92 provides that
when the terms of any such contract have been proved according to
the last section, no evidence of any oral agreement or statement shall
be admitted, as between the parties to any such instrument for the
purpose of contradlctmg, -varying, adding .to, or substractmg from
its terms. . It is difficult to see how:it can possibly- be said in the
present ‘cas¢ that the terms of the contract between the parties had.

(1)3,BLT1245LBR24-1 (2) 6, L. B.R. 38,
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been reduced to writing. The promissory note is silent about the
contract for-the purchase of paddy, the quartity to be supplied, the
- market rate, and the time for delivery. It would be 1mpos51ble to
gather from the proiissory note that ‘there had been any such con-
tract at all.” In Jadu Rai ws. Bhubotaran Nundy (3) Mr. Justice
"Trévelyan remarked that in his opinion section 92 of the Evidence
Act only applied to cases where the whole of the terms of the con-
tract have been intended to be reduced into writing. He remarks,
“1 think this is shown by the words “-adding to,” which appear in
that section. If it were not for those words, I should have been
inclined to hold that section 92 only excluded evidence contradicting
varying, adding or substracting from such .of the terms of a con-
tract as had been reduced into writing.” Tkat was a case in which
. the parties liad entered into bought and sold notes foi the delivery
. of some copper. The defence sought to show by oral evidence
that the contract was for delivéry of the copper if a certain portion
of each of the successive-deliveries should in the aggregate amount
to the quantity to be delivered. "It was held on appeal that the
oral evidence was inadmissible on the ground that the agreement
would be inconsistent with the terms of the notes which were the
contract between the parties. The learned judges on appeal did
not say that h~d these notes not contained the-terms of the contract,
“oral evidence would have been inadmissible. Proviso (2) to section
92 of the- Evidence Act allows proof of any separate oral agreement
" about any matter on which a document is silent, and which is not
inconsistent with its terms, and it provides that the court must have
regard to the degree of formalily of the document. The promissory
note is niot a form of representation of the terms of a_contract for
the sale and purchase of paddy between parties. These:.notes are
complete contracts in themselves and are treated as security for ¢he
advances made. The oral contract for the sale and purchase of
paddy is mdependent of the loan made and is secured by execution
of the promissory note. I therefore think that the case of Po Yon wvs.
Mohr Bros. Co. (2) has been rightly decided and that the plaintiff was
cntitled to prove the oral agreement. _

After discussing thé e{ridence ‘the judgment ~prdceeded —

The next quesion is whether these facts justify a ﬁndlng that Ba
Shein -cheatéed Ballantyne and thereby dishonestly induced him to
deliver a sum of Rs. 15 000/— The definition of cheatm«r in section 415
of the Indian Penal Code is as follows:—

" “ Whoever by deceiving any person, fraudulently or dlshonestly,
induces the person so deceived to deliver any property to any person,
or to consent that any person shall retain any property, or. intention-
ally induces the person s¢ deceived to do or omit to do anything which
he would not do or omit if he were not so deceived, and which act
or omission causes or is likely to cause damage or harm .to that.
person in body, mind, reputation, or property, is said to cheat.”

{3) 17, C. 178, at p. l'fS_ {note).
16
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I am not concerned now witl the second pertion of this definition, as
Ballantyne suffered no harm or damage in consequence of the
appellant’s conduct. The essential elements of the offence under
the first portion of the definition are {1) the.practising of ‘deceit,
(2) the intention at the time it was practised either t. defraud the
person deceived or to.cause wrongful loss or gam i.e. loss or gain by
illegal means; with the result that property is delivered or consent
to its retention is obtained. In Queen vs, Lal Mahomed (4) Couch, J.
~cxpressed the opinion that there is no differencé between fraudulent—‘.
ly’ and ° dlshonestlv in the definition of cheating: But a distinc-
tion between the two terms was recognised by the Calcutta High-
Court in the Full Bench case of Queen Empress vs. Abbas Ali (5)
where . the. learned judges remarked:—“The word °defraud’ is of
double meaning in the sensé that it elther may or may- not.imply
depnvauon of property. ¥ #¥¥ ¥ ¥ If jt be held that ° fradulent-
ly’ implies deprivation,. either actual or intended, then that word
would perform no function that would mnot have ‘been fully dis-
“charged by the word' ‘ dishonestly * and its use would be more sur-
plusage.” In the Penal Code there is a separate definition for
each expression, and in-meny sections of the Code they are used
as alternatives. In Queen-Empress vs. Mahomed Saeed Khan (6)
Bannerji J. cited-the remarks of Sir James Stephen in' His History
of the Criminal' Law Vol. II-page 121, in which that learned
author says:—* I shall not attempt to construct a definition which
will meet ‘every case which might be suggested, but there is littlc
danger in_saying that whenever the words ‘fraud’ or with intent
b Asfzaud’ ‘fraudulently ’ -ocerr in the. definition of a crime,
two elements at least are essential to the commission of a crime,
viz. (i) deceit or an intention to deceive or in some cases, mere
secrecy, and (2) either actual irjury or posmble mJury or an in-
tention to expose some person either fo actual injury or a risk of

possible injury, by means of that deceit or secrecy. * * * A practi- -

cally conclusive fest as to the fraudulent character of a deception
for criminal purposes. is this: Did the author of the deceit derive
any advantage from it which he could not have had if the truth had
been known’ If so, it is hardly possible that advantage should
not have had an equivalent in loss, or risk of loss, to some one elsc;
and if so, there was fraud. In practice people:hardly ever inten-
tlona],ly deceive each other in matters of bnsiness for a purpose
which is not fraudulent.” = In paragraph 4,243 of his “ Penal Law of
India 7 -(2nd edition); Dr Gour says: “ ‘The teérmd ‘fraudulently’
may be defined to:imply an intent. to decelve in such a manner as to
expose any verson to loss, or risk of loss.” The term ‘dishonestly’
‘implies a deliberate intention to cause wrongful gaing.or wrongful
loss, and when such an intention is proved, and is coupled with cheat-
ing and the “delivery of property, the offence is pumshable under
section 420 of the Indian Penal Code,in whlch the'word * fratxdulently
finds no place A, for’ example, may by a false representation in-

(4) 22, W. R. 82. L (s) 21, A. 118 at p. 115.
(5) 25, C. 512, _ S
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duce B to advance him 3 sum of money, in such circumstances that
A is aware that he is exposmo B to- consnierab risk of loss, but
without the intention of causing wrongful loss A would be acting
{raudulently, and if he intended to cause wrongful loss, would.bé
acting dishorestly. In the former case he would be punishable
wnder scetion 417 of the Indian Penal Code and in the latter under
seetion 420, 7 Now in the presenf case in March Ba Skein bad
through his agents paid advances for the supply of paddy, but as
ihe puddv was not paid for within the stipulated time, in some cases
the contractors refused "delivery. The market was rising. Maung
Pu says that in Tagu (April) it was about 150/~ or 160/- rupees a
hudred baskets and was higher in Kason (May). He states that
about the 30th March, he rer,urned Ba Shein Rs. 15,000/- as. the
paddy scllers r(pudlated their contracts. There can be no doubt
that By Shein’s representitions that paddy. sufficient to cover the
H.000/ advance was on. its way to Rancroo'l, and that he wanted
t5.000/. io pay for paddy purchased in th& district were both false
and that he knew them to be false. He must “also have been aware
thst he would not have had the advance made to him but for these
wisrepresontations and that be was gaining an advantage to himself
and exposing the London Trading Company to a serious risk of
loss by reccipt of the advance. He was therefore acting fraudulent-
ly, and has coimittcd an offence under section 417. He returned
IOO()()/— oul. of .the 15,000/~ advanced, but he has not. skown what
became of the remaining 5,000/. His intention. at the time.he took
the advance may not have been to cause ‘wrongful loss to the company,
or wrong_,fm gain for himself; he may have hoped for a favouable
turn in the matket price; and I am therefore doubtful whether sec-
tion 420 applics to his case, and acquit him of the“more serious
charge, The conviction is altered %0 one under sectiom 417 of the,,s
Indian Penal Tode, and the sentence reduced to one of one year’s .
rigorous impr )smmun{, aud a fine of Rs. 1,000/~ or in dcfault three
months” further rigorous imprisnment. “

IN THE CHIEF*COURT:OF LOWER BURMA.
) C-m}_tmm‘,, %%VISI‘QN No. IQO B or 1920.. _
_'Km'(‘; EMPEROR R ... PETITIONER.
| vs. B
MA LE . L L ‘RESPONDENT.
| Before® M. Justice Maung Kin.
; 11th August, ‘1920

- Burmae Village det (Burma Act No VI of 1907) s 21, (1) (a) Holdmg
@ pwe without « license.
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The word ° pwe as used in the Burma Village Act means only
“ anyein pwes ” performed for profit, or by travellmg troupes who
tour for the purpose of performing such pwes, and does not include
the other performances to which the term is lossely applied-in the
Burmese language. )

‘ JUDGMENT.

Mavrne Kin, J. -—The respondent haa on_ Iler plea of guilty been: -
convicted of holding an angyein pwe in Thathuka village without a"
license. In making that plea she said that there was light music
such as the beatmg ‘of drums to which two little 0‘11’13 danced.”
The Burmese may loosely ‘call such a performance a pwe but it does
not- come within the 1ieaning of pwe as defined in section 21.(3)
of the Burma Village Act, masmuch as it/ is neither a puppe‘t show
‘mor any other theatrical or dramatic performance. Nor is it dnyein

Pwe as descnbed in General Department Notlﬁcatlon No 135 dated
the 8rd May 1915.%

According to that notification angein pwes when performed fors
profit, or by travelling troupes who tour for the purpose of per-
forming such pwes are deemed ‘to be pwes- for the purposes of the
Burma Village Act. The performance in question was neither for
profit, nor, by a travelling troupe. Tt seems to me to be quite clear
that the policy . of the Act is not to control all the amusements of

" the villagers. An ordinary anyein which is a name given to the
playing of soft music,.or the beating of drums, or a sing song can-
not be considered to be a pwe Wlth:n the meaning of, theé Act. The
conviction and sentence are set aside. The fine will be refunded.

&

IN THE CHIEF COURT OF LOWER BURMA.
' CRIMINAL REVISION No 254 B oF 1920
KING EMPEROR SUNE SR R
A. YANKAYA and others RO v RESPONDE'NT.”‘-
Before Maung Kin Offg C. J. and R1gg, J

6th September, 1 920

Crmmal Procedure Code (. Act V of 1898) 5. 259, absence of complamant
55, 494 and 495 (2) wtthdmwmg from prosecution. e

It is only in compoundable cases: thatt a . magistrate can under.
section 259 order the digcharge of an accused person for want of
prosecution. In non—compoundable casés it is omly the pubhc pro-
secutor who can withdraw the prosegutlon.,

*

*Cf. Burma, Village Manual, 1917 edition p. 4:9.—Editor B. L. T. . ‘
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&

Km«r-Emperor vs. Auhg Nyun £ L B. R. 165 overruled
JUDGMENT.

. < °

Mavune Ko, Orre. C. J. anp Rice, J—We agree with the learned
sessions judge that the order of the magistrate dlschargmg the a¢cused
for want of prosecution is wrono' The case was a non-compound-
ablc one, triable . according to “the procedure for warrant cases.
Secction 259, Criminal Procedure Code” permits a magistrate in his
discretion t:o discharge an accused person, when’ the case is com-
poundable and the complainant is absent. If it’ was intended in
King-Emperor vs. Aung Nyun (1) to-lay down any different rule,
we dissent from it. Non-compoundable cases can only be with-
drawn under sections 494, 495 of the Cnmmal Procedure Code and

not - by ‘d private prosecutor

IN THE CHIEF COURT OF LOWER BURMA
CRrIMINAL APPEAL No. 498 or 1920.

- M. A, MAMSA .. .. -« . . ArPELIANT."

KING-EMPEROR .. N — RESPONDENT.
A °  Before Mr. Justice McGregor. o

For appellant—Mr. Giles and .Mr. Khastigir.
= Tor the crown—Mr. Mya Bu.-

 2nd July, 1920. -

. Criminal PFocedure Code (Act V of 1898), 8..233, joindet of charges, joint
tml of cross complaints, zllegahty :

Under ‘section 233 of the code ij crlmmal procedure there ought
to be a separate charge, and a separate trial for éach distinct -

oﬁ'ence e e

. Itis llletral to try two cross complaints between the. same partles
" at -one tmal and a conviction at such a trial must be set aside even
though t,he_cross cases were so tried with the consent of the‘pa;:tles _

~  « JUDGMENT.

MCGRFGOR, J.—The uppellant Mamsa filed a complaint No. 323
of 1920 on the 9th April against Sultan E ‘Maung, and On Shwe. On
27th Apnl ‘Sultan and On_ Shwe filed a cross complaint No. 375 of

9"0 arising out of the same”pccurrence against Mamsa. The magls-

‘ {1) 2, L. B. R. 165.
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trate first heard the prosecution e*tldence and’ clmrgcd the accused
in case No. 823 under sections 323 and 325, and noted “ the defence
will be the prosecution gvidence in criminal trial No. 375 of 1920.”
He then took the prosecution evidence in case No. 375, and charged"
the accuséd Mamsa under section' 160, and noted on: the record
- “.The witnesses in case No. 323 of 1920 are defence witnesses;_and ©
have ‘beesi examinéd.” - This secms to bave been with the consent
of _Mamsa; and even at his suggestion. Judgment in both’ cases, was
delivered situltaneously, Mamsa being convicted under section 160- .
of the.-Penal Code; and sentenced to undugo one month’s rigorous
imprisonment, and to pay a fine of Rs. 100/~ and the accused in the .
other case being acqmuted ' S

The learned advocaue who now appears for Mamsa argues tha'c
the procedure adopted vitiated the trial itiasmuch - as, besides that
it involved hearing Mamsa’s defence before any prosecution evidence
had been recorded agamst him, as well as for other reasonms, it also
violated the prowsxons of section. 283 of the code of criminal pro-
cedure, which requires that for every distinct offence there shall be
a separate charge, and every such charge shall be tried separately
except in the cases mentioned in sections 284, 285, 236 and 239. It
has also been argued .that on the evidence Mamqa ought 0 have
been ‘acquitted.. I will decide t-he case on the point of law zalone.

Thc present case does not fall within any of the exceptions; and
although thé record of the magistrate’s proeeedings is bound. in two
files b(,zx.rmo‘ different numbels, vet Ahe -accused in both ‘&ases were -
_presumably present’ together before the ‘court throughout while the

~evidence was being taken, aund it was really one trial, and not

_separate trials. T he learned assiszant government’ advocate has cited
Queen Empress ws. Chandra Bhuiya and others(1), but there werc
material differences between that case and this one; and in any case,

“ Iike the judges'in Praun Krishna Saba ws. King Eweperor (2), 1 must
follow the later. deeision of the Privy Council in Subramania Ayynr
vs. King Emperor (8)." The trial having:been (_~on(1u<lul in a mgoer
prohlblted by law, which enacts iu p ms that a trial in this
mode- is not to take plice, 1 sct: a ,»,:nud (h,( sharge
‘the: appellant The ﬁne if paid will

(1) 20, C. 537. t T (8) 28, L A. 257; 25; M. 6L
(2) 8, C. W. N. 180, . P .o o
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